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HIGH COURT. 


THE MUNICIPAL BOARD, AGRA (Defendant) Orn 
~+ ae Si Í VErSUS i 1991 
ASHARFI LAL (Platnit/f) anD oraEers (Defendants) * Press 

ov. 18, e 


Suit for damages—Municipal Election—Wrongful deprivation of right ee 
to stand for election—Intentional misdescription in candidates’ list Warsa, J. 
— Malicious removal of name—Right of suit—Damages—Liability of STOART J. 
Municipality and of individual members—“Discovery"—Civil Pro- . 
cedure Code (Act V of 1908), Order 11 rule 12. 
If any duly qualified person entitled to be upon the electoral 
roll or candidates’ list of a municipality or other constituency is 
wrongfully omitted therefrom or misdescribed therein, so as to be 
deprived of his right to vote on election day, or soas to have 
his nomination rejected-(though the omission may subsequently be 
rectified, and the nomination accepted, before the actual election), 
he has suffered a legal wrong and is entitled to recover damages, 
which may be made punitive if the omission is shown to be the ae 
result of malicious intention. i 
In such an action for damages, brought against a Municipal r 
Board itself as well as the individual members including the Ex- 
ecutive Officer, the Kability for damages, in order to be placed 
‘upon the’right shoulders, must be decided according to the ordin- 
ary general principles of the law of principal andagent. ©  , š 
The use and the mode of working of the provisions of Order rr 
rule 72, relating to ‘discovery’, in cases of this kind against a 
public body and generally in cases where the establishment of the 
plaintiff's claim depends on documents in the defendant’s posses- 
sion to which the plaintiff has no access, explained. 


FST APPEAL from an order of Basy Jori:Sanve, Addi- 
tional Subordinate Judge of Agra. ` ° : 
Uma Shankar Bajpai, for the appellant. © ° j 
Nihal Chand, Abu Ali and Narain Prasdd Asthana, foy 
the respondents, ane ° 
` * F. A. F. Q. No 47 of 4921, 
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MUNIOIPAL 
BOARD, AGRA 


v 


ASHARFI 


LAL, 


Walsh, J. 


2 HIGH COURT fa. L J. B 


The following judgments were delivered. 


Warsa, J.—This is an appeal from an order of remand 
which was clearly rightly made, although, we think, made 
on wrong grounds. The-matter raises a questton of such 
importance, possibly to the plaintiff himself but certainl} to 
the general public, that it is desirable to make the law clear. 
It has not yet been tried and we refrain from expressing 
any opinion about the merits. We world merely say this 
by way of preface that, in our opinion, the law in India upon 
the questions raised is the same as the law in England, and 
the common law of England provides that if any duly quali- 
fied citizen, or burgher, or person entitled to be upon the 
electoral roll of any constituency is omitted from such roll 
go as to be deprived of his right to vote, and so as to give 
the returning officer an adequate ground for refusing him 
the right to vote on election day when the matter has to be 
decided summarily, and that refusal or omission from the 
roll, as the case may be, turns out on investigation to be 
wrongful, he has suffered a legal wrong ; he has been depriv- 
ed of a right recognised by law and he has against the per- 
gon so depriving him a remedy by what has always been 
called “an action on the case” for nominal damages for the 
right that he has lost, which may at the discretion ofthe 
court be punitive or exemplary if the conduct is the result 
of bome malicious and wicked intention; and also for any 
pecuniary expenses to which he may have been reasonably 
put as a result of the wrong done, for example, efforts to 
replace his name on the roll. It has been suggested by the 
Municipal Board before us that the plaintiff either did not 
seriously assert, or abandoned, this precise form of claim 
when he came to court. It is certainly contained in his 
plaint. It does appear to be absent from the judgments of 
the two courts as a substantive matter in dispute, and it is 
not the ground on which the lower appellate court has re- 
manded the suit. But we are not satisfied thatethe plaintiff 
ever intended to abandon it, and it is clearly a matter which 
ought to be disposed pf either by a correct judicial decision 
or by the consent of the parties. All that we know about 
the plaintiff's attitude in the matter is that he asked for 
something very much more,—one relief which he had already 
got, and another, namely, a declaration that the constitu- 
tion of the Municipal Béard ‘was altogether invalid, which 
he‘was never likely to get,—and that he announced his in- 
tention of cohferring such damages as he could recover upon 
some charitable institution? i 

In order ghat our view niust be properly appreciated the 
allegation of the plaintiff should be stated. The suit is 
brought against tlte-Munigipal Board of Agra. The plaintiff 
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who is à pleader is a previous member of the Board, on 
which he says he sat from 1914 to 1916. Two lists are pre- 
pared by the Officials of the Board under statutory authority, 


Ovi 


1921 


nareely an eleetoral roll and a candidates’ list. An election MUNIOPAL 
was approaching in the year 1919 and the plaintiff had been Boarp, Aara 


a severe critic of the Municipal administration up to that 
tim’. He alleges, and on this matter he is the best judge, 
that his criticism was such as to create hostility: to himself 


owner and an occupier at Agra and it is not denied that he 
is entitled to be on both the roll and.the candidatés’ list ; 
indeed he was on both, and the revising authority, consist- 
ing of three members of the Board, passed the roll and the 
list on the 3lst of January 1919. Hither as the result ‘of 
what.these persons did officially in the course of their busi- 
ness, or wrongly with intention in the course of their busi- 
ness, or as a result of the revengeful and malicious inter- 
ference of some individual, either a member of the Board or 
an employee in the office of the Board, after the statutory 
sitting of the revising authority the plaintiff's name on the 
list was so put and his description so fabricated as to re- 
present him to be somebody other than the person he was 
known to be. , For example, on the candidates’ list (and if 
his description of himself is correct, it is as a candidate that 
he was most objectionable to the Board) he is described by 
his right name but with his wrong father, his wrong caste, 
and his wrong occupation, all three of which put against his 
name were those of the owner of the house and not of him- 
self. This being so, the Nomination Officers who acted some- 
time between the 3lst January and 8th of March had to 
reject his nomination, because the person who presented 
himself at the nomination was not the son of the father in 
the candidates’ list. Thereupon the plaintiff brought this 
suit asking | for the correction ‘of the list as as pecifie relief, - 
claiming damages for the wrong done to him, "and at somè 
later stage of the suit adding the somewhat childish claim , 
that because the electoral list or the candidates’ list had been 
tampered with, the whole constitution of the Board was in- 
valid. Before the case came on for trial the District Magis- 
trate had corrected the list. ‘This indeed happened before 
the election took place and it ig said that the plaintiff was an 
unsuccessful candidate. That is in no*way a defende tothe 
suit. We know nothing about the merits of municipal*con- 
troversies at Agra, but it mighf happén that a candidate 
whose nomination had been rejected and whose qualifications 
had obviously ‘become a matter” of public discussion’ would 
be seriously hampered in his efforts to obtain votes, and 
even although he. succeeded in cgrredcting the- mistake and 
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personally among the members of the Board. Heisa house- Walsh, J. 
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Vivit securing his proper nomination before the election it might 
er be sufficient in certain cases to explain his defeat. But 
pot apart from thåt, in the leading case on the subject, namely 

Mumora, Ashby and White which was decided in the reign of Qugen 
Boagn, Aega Anne in England, the plaintiff in that case, who had been 


v. deprived of his right to vote, intended to vote for the success- 
A ful candidate ; none the less he had been,deprived of a law 
ee ful right for which he was held entitled to recover damages. 


Walsh, J. Unfortunately the defendants have done, up to this moment, 
little or nothing to clear the ground and to enable the courts 
to see whether or not the plaintiff’s grievance is well-founded. 
What the defence may ultimately be nobody knows, because 
the door has been closed upon the plaintiff before that stage 
was reached. It is impossible to discover it from the plead- 
ings and one is bound to observe that ‘one’s suspicions are 
invariably aroused against defendants who shelter them- 
selves behind pleas which disclose nothing on the facts or 
merits of the case. The defendants who have been sued and 
presumably rightly sued, because the plaintiff cannot know,. 
—no member of the publie can know,—what goes on behind 
the doors of the Municipal body, are the Municipal Board it- 

° self and individual members, including the Executive officer. 
If liability is eventually established for damages, that liabi- 
lity, in order to be placed upon the right shoulders, must be 
decided according to the ordinary general principles of 
principal and agent. No individual member of the Board 
can be made liable in his own pocket, separately and inde- 
pendently of the Board, for an ‘act in which he had no part 
or lot himself and which he did not in any way authorise. 
On the other hand, any individual member of the Board who 
either expressly òr indirectly encouraged, incited, directed, 
or approved of, in other words, aided and abetted the attempt 
which was undoubtedly made by somebody to deprive the 

- plaintiff of his right to be on the candidates’ list would be 
liable in his own pocket, independently altogether of the 
- question whether or not the Municipal Board would be liable 
as well. The Municipal Board as principal would only be 
liable for the act, $. e., the public funds of which the Muni- 
cipality are custodians and out of which they will have to 
pay any damages for any corporate act committed by them 
would only be liable for gn acf done by themselves inform- 
ally, or formally by. way of resolution, or by a committee of 

° . authdrity like the revising authority appointed by them, or 

by one of their sérvahts doing what he did, although wrong- 

fully, at a time dnd in a manner when and in which he is 
employed to do it by the Municipality, if he did it improperly, 

i. e., if the act were done by a clerk whose duty it was to fill 

in the plaintiffs ndme*corgectly and he filled it incorrectly in 
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the ordinary course of business, the Municipality would be 
responsible for, that. 


It is perhaps desirable to say quite clearly, although it 
app8ars from what we have said already, that the ground on 
which the case was remanded, namely the reconsideration of 
the issue as to whether the Board should be declared to be 
altogether jnvalid*and improperly constituted because 
one of the names on its election list is wrongly entered, is one 
which no court ought to have entertained at all and which 
the lower court should disregard and strike out of the issues 
altogether. In its place an issue must be put which we our- 
selves frame:—‘‘What damages, if any, ought the plaintiff 
to recover, and from whom, in respect of the wrongful 
omission to record his name correctly on the candidates’ 
list. . 


- This leads us to some further observations and further 
directions which, we think, under the special circumstances 
of this case and of its public importance, we ought to make. 
In a case of this kind, as one had occasion to remark the 
other day in cases of an agent suing a principal who has all 
the figures in his possession, or a partner suing a firm which 
has all the accounts and books in its possession, a plaintiff 
is absolutely at the mercy. of the defendant who knows the 
facts unless he takes the steps which the law has provided, 
and unless the court aids him in taking those steps, to 
discover the relevant documents which are in the possession 
of the defendant. So faras we know there is really no 
‘power except in a suit, unless it be the power under the 
Criminal Procedure Code by means of a search warrant, by 
which any member of the public can get at documents rele- 
vant to the injury which he has suffered,.if the public body 
which has the custody of these documents chooses to sit on 
them. The eo ir this case quite clearly, whatever else 
may be said about his motives, realising the difficulty, stated 
in his plaint that he did not know who was the author’of 
his grievance but that it was impossible to resist the ĉon- 
clusion that his name was intentionally removed from the 
list. He has aright,. and any court trying such a*suit has 
the duty, to insist that all documents in existence or which 
had been in existence which throw light on that question 
must be produced. The plaintiff Dadi an effort to obtain 
discovery by the rather feeble machinery ofa notice to 
produce, the only effect of which is, if thé other.side refuses 
to produee, to entitle you to proye your own copy, and as 
you have never seen the original it is nota vety valuable 
right. That distinction is often lost sight of. A notice to 
produce is not a subpoena nor is itany part of:the machin- 
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ery for discovery. It merely gives you the right, if itis 
ignored, to prove any copy in your possession. Discovery 
is the machinery by which you discover what documents 
are in existence which are not in your possession. ¢The 
defendants, not unnaturally, met the plaintiff half way, 
saying, no doubt correctly, that there were too many papers 
to file at that stage and that some might bé lost, buf they 
undertook to produce them at the proper time.’ It does not 
surprise us that the proper time never arose. It seldom 
does when vague promises of that kind are made. But 
under Order 11 rule 12 any party, like the plaintiff in this 
case, may without filing an affidavit apply to the court for an 
order directing the other party to make discovery on oath of 
the documents which are or have been in his possession or 
power, relating to any matter in question therein. We think 
that in a case of this kind the plaintiff ought to have dis- 
covery, and it is not too late, and we direct the lower court 
before hearing this suit again on the merits to make an 
order under that rule if the plaintiff makes a proper applica- 


_ tion, and not to reject it on the ground that it has been made 


too late. Itis necessary ‘in the case of a public body to 
explain how the rule should be worked. In the first place 
the contention already made by the Board’s counsel that 
there are too many papers is based upon a misunderstanding. 
It is not necessary to produce all the papers in the posses- 
sion of the Municipality, relating to the electoral roll and the 
candidates’ list, of any kind whatever. All that is required 
is to produce for inspection the documents relating to the 
entry of the plaintiff’s name on the candidates’ list and the 
electoral roll and every document, through whatever stage 
it has passed, relating to the plaintiff’s name, whether there 
has been any alteration, addition, or subtraction from ‘the 
original entry in such rolls of the plaintiff’s name, and any 
correspondence between the members of the Board and the 
Executive Officer or Secretary or other official or clerk of 
the Board relating to the plaintiff’s name and the corrections 
or alterations madé¢on the list relating to the plaintiff. It 
is not necessary to flood the court. It would be a breach of 
duty ifthe Executive Officer or the Secretary attempted to 
flood the court with a number of irrelevant documents. If 


_anything has been destrayed or weeded out it must be 


included by description in the affidavit in the class of 
documents. which have been in the possession of the 
Municipality. There rust be no attempt to burke that clause, 
which has been put in the rule for good reason. If a docu- 
ment has*been in their pogsession, and is not now, its 
disappearance must be explained by an officer of the Board 
who knowsewhat has become of it and yhy and when it was 
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destroyed or removed. Lastly, following the ordinary 
practice in England with reference to a Municipal Corpora- 
tion or limited company, the affidavit must .be made on 
behalf of the Municipal Board by the Chairman or the 
Exeeutive Offtcer, who making their affidavits jointly as 
such officers must swear that they have made all necessary 
enqyiries of all employees in the Board with reference to the 
documents which: they swear to in their affidavit, and if 
there is any’ document to which they make any objection, 
legally or otherwise, to produce, although it is relevant to 
this question, they must take their objection in the affidavit 
and the court must decide it before heafing the case. 


The appeal must be dismissed with costs. 
STUART, J.—I concur in the order proposed. 





HUKAM SINGH (Defendant) 
versus 
BABU LAL AND ANOTHER (Plaintiffs)* 


Transfer of Property Act (1 V of 1882), Sections 83, 84—Deposit by ` 


mortgagor—Refusal by mortgagee to accept—Subsequent withdrawal 
by mortgagor—Whether ipterest ceases to run, 

Where the mortgagor deposits under Section 83 of the Transfer of 
Property Act the full amount due on the mortgage and the mort- 
gagee appears in court but refuses to accept the money, and sub- 
sequently the mortgagor withdraws it from court, such withdrawal 
does not prevent the cessation of interest under Section 84. 

SECOND APPEAL, from a decree of Babu Jagat Naratn, 
District Judge of Aligarh, modifying a decree of Maulvi 
Musamman ALI Ausat, Subordinate Judge. 


Peary Lal Banerji and Panna Lal, for the appellant. 
S. M. Sulaiman, for the respondents. 
The judgment of the court was delivered by 


Ryvuzs, J.—The only point raised in this Second Appeal 
is whether the mortgagee is entitled to interest at the 
stipulated rate up to the date of suit, or whether, a deposit 
having been made in court in accordance with section 88 
of the Transfer of Property Act; interest ceastd from that 
date. The mortgage’ in suit’ was executéd on the 21st of 
August 1906 for a sum of Rs. 50Q and it ‘was agreed 
that compound interest should bå paid at Rs.-1-8 per cent 
per mensem with yearly rests.* On the 3lst of October 


1909 a sum of money was depogited in court by the mort- 
*S. A, No. 1041 of J919? ® 
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gagor under section 83 of the Transfer of Property 
Act. Notice was served on the mortgagee and he æppeared 
in court and refused to accept the amaguant deposited. 
Some six months afterwards the mortgagor withdrew the 
amount which he had deposited in court. °*This suitewas 
brought on the 12th of August 1918, claiming payment for 
the principal and interest at the stipulated rate up to the 
date of suit. The main defence was that the whole amount 
of the mortgage had been deposited in court under section 
83 of the Transfer of Property Act and that from that date 
interest ceased to run on the mortgage. The Subordinate 
Judge found, as a mhtter of fact, thatthe amount deposited 
represented the whole amount due on the mortgage up to 
that date. He, however, thought that the withdrawal of the 
money subsequently by the mortgagor did not prevent in- 
terest from running. He, however, held, for reasons which 
we need not consider, that the proper interest which should 
be allowed subsequently to that date was 12 annas per cent 
per mensem. Both the parties appealed to the District 
Judge and he came to the conclusion that the deposit made 
by the mortgagor represented the whole amount then due 
under the mortgage. But he held that inasmuch as the 
money had been subsequently withdrawn, interest did not 


` cease to run and he relied on Krishnasaméi Chettiar v. 


Thippa Ramasami Chettiar (1) and also Thevaraya Reddy 
v. Venkatachalam Pandithan (2). He, therefore, allowed the 
appeal of the plaintiff mortgagee and dismissed the appeal 
of the defendant mortgagor. Hence two appeals have been 
filed in this Court on behalf of the mortgagor.. 

Tt seems to be settled law in England that in order to 
prevent interest running, the tender or deposit must have 
been made so as to be always available to the mortgagee 
and, following that rule, the Calcutta High Court has held 
that subsequent withdrawal of money from court will not 
prevent the-running of interest. Thè rule,in England 
geems.to be based on principles of equity. In India we have 
to interpret section 83 of the Transfer of Property Act. The 
late Sir Rashbehari Ghose in his ‘‘Law of Mortgage in 
India”, 4th Edition, Volume 1, page 236 seems to be of 
opinion that the English rule was of doubtful application in 
India. Seetion 84, so far as is necessary for this case, runs 
as follews:—‘‘When the mertgagor has deposited in the 
court under section 83 the amount remaining due on the 
mortgage, imterest on the principal money shall cease from 
the date of the tender or as soon 4s the mortgagor has done 
all that has to be done to enable the mortgagee to take such 
amount out ‘of court.” It has been found in this case that 

(1) [roro] LL.R » 35 Mad 144 ‘2) [1916] LL.R., 40 Mad., 804, 
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the mortgagor deposited in court on the 31st of October 
1909, the full amount then due on the mortgage. It has 
further been found ‘that the mortgagor had the proper 
notice issuetl' to the mortgagee undér section 83 of the Act 
and*that the mortgagee appeared in court and definitely re- 
fused to accept ¡the money. It seems to us that the mort- 
gagor had done all that he was required to do under section 
84 of the Act. In’ the Madras High Court in Velayuda 
Naicker v. Hyder Hussan Khan Saheb (1), this.view was 
accepted. In Krishnasamt Chettiar. v. Thippa Ramasamé (*), 
it was held that on the withdrawal by the mortgagor on the 
mortgagee’s refusal to accept the amount deposited in court, 
interest does not cease to run. Both these cases were con- 
sidered in the later case in Thevaraya Reddy v. Venkata- 
chalam Pandithan (8), the facts of which, however, are ‘dis- 
tinguishable from those of the present case. In the course 
of their judgments one learned Judge was of opinion that the 
case in I. L. R. 35 Madras had been properly decided. On 
the other hand, Mr. Justice Pumuies thought that the earlier 
ruling in I. L. R. 33 Madras was correct. For the reasons 
given by Mr. Justice PHILLIPS on page 808 we think that the 
decision of the learned District Judge in this case was 
wrong. We, therefore, decree the appeal with costs and 
modify the decfee of the court below by directing that the 
-amount payable by the mortgagor is} only Rs. 787, and the 
usual decree giving six months for payment will be 
prepared. 


(1) [1909] LL.R, 33 Mad, roo, (2) [toro] I L.R. 35 Mad, 44 
: (3) [1916} I. L. R, 40 Mad, 804. 





KAMAL NATH AND OTHERS (Defendants ) 
. VErsSUs 
BITHAL DAS anp oTHErs (Plaintif‘s)* 


Civil. ‘Procedure Code (Act V of 1908), Section 110—Appeal to Privy 
Council—“ Affirms the decision." meaning of—High Court modified 
decree of Lower Court— Modification $ tn favour of party seeking to 
appeal—Appeal directed against part which was afi rmed. 


The plaintiff's claim upona mortgage-deed was decreed in full 
by the Court of first instance. On appeal the High Court aftu- 
ed the decision of that court as to theefactum and ‘the validity of 
the mortgage, but reduced ‘the rat of interest ewlfich had been 
awarded against the defendant and to that extent modified the 


„decree of the court below. Oa the ground of thi? modification. 


the defendant claimed a right of appeg! tp the Privy Council, 
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- seéking to question in that appeal the genuineness of the mort- 

‘gage. Held; that as regards the question whether the appellate 
decree wag or was not one which bad ‘affirmed the decision”’, 
of the Court below, the Court had to look to the subject-matter of, 
the appeal to the Privy Council; in this case the subject-metter 
of the appeal was not, and could not be, the modification, which 
was in the appellant’s favour, but that portion of the decree which 
was in affirmance of the decision of the Court below; antl’ so 
the appeal, being one against conqurrent findings af fact, could 
not lie. a 

APPLICATION for leave to appeal to His’ Majesty in 

Council. ° 
Harnandan Prasad, for the appellants. 
Lalit Mohan Banerji, for the respondents. 


The judgment of the court was delivered by 

BANERI, J.—This is an application for leave to appeal 
to His Majesty in Council. The plaintiff in the suit claimed 
a large sum exceeding Rs. 10,000 on the basis of a mort- 
gage. This mortgage was denied by the defendant, the 
present applicant. The court of first instance decided: 
against him and decreed the claim in’ fuil. He appealed 
to this Court and this Court affirmed the decision of the 
court below upon the question of the fact and the validity 
of the mortgage. This Court, however, reduced the rate 
of interest awarded against the gppellant by the court 
of first instance. The.resulf was that this Court modi- 
fied the decree of the court of first instance to the extent 
of about Rs. 300. But that modification, so far from 
being prejudicial to the interest of the “present appli- 


cant, was in his favour. On the ground of this modification 


he seeks to appeal to His Majesty in Council on the question 
of the genuineness of the mortgage and it is contended on 
is behalf that as this Court did not affirm the decree of the 
ourt below, he is entitled, as of right.under section 110 of 
he Code of Civil Procedure, to appeal to His Majesty. We 
do.not think that this contention is valid. So far as the 


_~ JA ‘question of the mortgage is concerned, the decision of the 
l € ‘lower court was affirmed by this Court and there were, 


coneurrent findings of fact, against which there could be 
nd appeal to His Majesty in Council. The modification of 
the decree was a modification in favour of the applicant, 
and asto this he certainly °does not seek to appeal nor 
could he appeal. Therefore his application for leave to 
appeal relates in fact to the portion of the decree which was 
prejudicial tò him but whith was a decree affirming the deci- 
sion of the gourt below and’ not modifying it. We have to 


"Wok to the substance and sée what is the subject-matter of 


thé sappeal tọ His Majesty in Council, In the present case 
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the subject-matter of appeal to His Majesty in Council is, divg 

as pointed out above, that portion of the decree in respect rae 

of which the decree of this Court was a decree in affirmance 3 1921 

of the decree qf the court below and not in modification of Rawat Narn 
tha deeree. Therefore in our opinion this is nota case 

in which the applicant is entitled as of right to appeal to Bernas aw DAN, 
His» Majesty in Council. This case is distinguishable from Banii J 
the case of Bhagwah Singh v. The Allahabad Bank Ld. (), aneri, A 
There the decree was 8 A difieg to the prejudice of the appli- sa 







to appeal to Hy 
present arpligé 
with costs. g 


yncil. In this view the 
Še accordingly reject it 
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SHIB KUMAR anp orners (Applicants) | tne i 
Versus 1981 
SHEO GHULAM AND OTHERS (Opposite Partits)” nai 


Civil Procedure Code (Act V of 1908), Order 43 rule 1 —Appealable order 2 
—Appeal lies {rom any part of suck order—Appeal as to costs only. Pigaorr, J. 
If an order is itself appealable, an appeal will liefrom that part Wausu, J. 
of the order which relates to costs. 
Hence, where an order was made, on the application of the judg- 
ment-debtors, setting aside a sale, but the order directed them to 
bear their own costs and pay the costs of the other side, and they 
filed an appeal against that part of the order which directed them * 
to pay the costs of the other side, Ae/d that the appeal lay. 
- FEST APPEAL, from an order of Babu Lapur Prasap, ° j A 
Subordinate Judge of Shahjahanpur. . 


Narain Prasad Asthana, for the appellants. ~ 9] 
M. L. Agarwala, fòr the respondents. i FA 
The judgment of the court was delivered by ° 


Piacorr,.J.—-This first appeal from order comes before * Piggott, J. 
us under the following circumstances. On objection taken yn 
by the judgment-debtors a certain sale was set aside. The í $ 
court, however, for reasons given, saw fit to order that the 
judgment- -debtors should not merely bear their own costs of >. 
that objection but should also *pay‘the. costs *of the other g 
side. The jadgimont -debtors have submitted to the order 
in so far as it directed them to bear their own’ costs of the 
proceeding. They have no quarrel with the.order directing 
the sale to be set aside, which *was indeed pagsed at their 


instance. They appeal against that part of the order “of Ls 
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directed them to pay the costs of the other side. An objec- 
tion is taken that no appeal lies. In Balkissen Dass v. 
Luchmeeput Singh, (1) the principle was broadly laid down 
that, if an order is itself appealable, an appea] will lie from 
that part of the order which relates to costs. This deci8ion 


` has been followed in Moshingan v. Mozart Sajad, (2) and the 


Bombay High Court has expressed the same opinion in the 
case of Vasudev Ramchandra v, Bhaytn Jivraj (8). The 
words of Order 43 Rule I (j) give an’ appeal “from” an 
order setting aside a sale. This may fairly be interpreted 
as meaning that, where an order has been passed setting 
aside a sale, any party to the proceeding dissatisfied with 
any portion of the order passed has the right of appeal. 
This seems to have been the view taken by the Bombay and 
by the Calcutta High Courts, and we are prepared to agree. 
On the, merits it seems to us that the order of the court 
below, padda the appellants with the costs of the opposite 
party, proceeds upon no principle and is one which could 
have been challenged, even ina second appeal, as being 
erroneous in law. The court was dissatisfied ‘with the 
manner in which the judgment-debtors had conducted them- 
selves throughout the whole execution proceedings ; but in 
the particular matter upon which it was adjudicating, and 
in connection-with which it passed the order now under ap- 
peal, it held that the objections i pee by the judgment- 
debtors to the sale were well-founded and must prevail. If 
so, the judgment-debtors were justified in objecting to that 
sale and no valid reason can be given for requiring them to 
pay the costs of the other side. They were made to bear 
their own costs because they had produced certain evidence 
which the court below treated as both unnecessary and un- 
reliable; but they have submitted to that portion of the 
order against them and it is not in question here. We think 
this appeal must prevail and we allow it accordingly, by 
setting aside’so much of the order under appeab as directed 
that the objector should bear the costs of the opposite party. 
The appellants are entitled to their costs of this appeal, and 
we order accordingly. 


(x) [c88] LL. R., 8 Cal, gt. (2) [1885] I. L. R., 12 Cal, 271. 
(3) [1891] I. L. R, 16 Bom, 241. 
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è EAM DHAN anp oTHERs (Applicants) 
versus 
« PRAG NARAIN and oTHERS (Opposite Parties)* 


Civil Procedure Code (Ag V of 2908), Order 45 rule7—Act XXVI of 
1920, section 3 (1)—Extension of time for furnishing security ‘and 
. making deposit—Power of High Court to grant extension limited to 
sixty days. 7 ' 

Under the provisions of Order 45 rule 7 of the Code of Civil 
Procedure, as amended by Section 3 (1) of Act XXVI of 1920, 
the High Court has no power to extend the time for furnishing the 
security and making the deposit required by that rule, beyond the 
periods which are mentioned in the amendment ; in no circumstan- 

ces, therefore, can such extension be for a periad over sixty-days 


| APPLICATION under Order 45 rule 6 Clause (a) as amended 
by Act XX VI of 1920. tai a 


Nihal Chand, for the applicants. . - 


B. E. O’Conor and Girdharilal Agarwala, for the opposite 
parties. 


The judgmęnt of the Court was delivered by 


Mrans, ©. J.—This ig an application by the appellants 
who ask the court to extend the time for furnishing security 
and making & deposit for translation and printing and other 
charges. The rule which prescribes the time within which 
an appellant should furnish security for the costs of the res- 
pondent and deposit the amount required to defray the ex- 

. penses of translation and printing and other charges was, 
until Act No. XXVI of 1920, in these terms :—‘'‘ Where a 
certificate is granted the applicant shall within six months 
from the date of the decree complained of, or within six 
weeks from the date of the, grant of the certificate, which- 
ever is the later date, furnish security ete.” By section 3 


Olvin; 





1921 


Nov. 25. 


MEARS, 0. J. 
BANERI, J. 


Mears, C. J. 


(1) of Act XXVI of 1920 the words “sig months” have been ° 


cut down and in their place the following words are to be 
read “90 days or such further period not exceeding 60 days 
as the court may, upon cause shown, allow.” As the ap- 
pellant in this case is appealing against a decree of the 2nd 
of March 1921, he having on the 30th of July 1921 obtained 
a certificate, he is admittedly on any reckoning outside and 
beyond both periods of 90 days from the. date of the decree 
and six weeks from the date of* the granting of the certi- 
ficate. He is indeed also out of¢ime as regards the longer 
possible period of 90 days ptus 60 days. Therefore the 
* P. C. A, No, 24 of 19er, ® 
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dates we have given show that on the facts of this case the 
question before us is whether as the law now stands we 
have got power to extend the time beyond the*periods which . 
are mentioned in the amendment. It is conceded in argu- 
ment that the object of the amendment of 1920 is to tr} to 

effect a speeding up in appeals which proceed from this 
country to‘the Privy Council, and we think that is a matter 
whielr must be borne in mind by ys in ebnstruing this sec- 


v tion as amended. : Under the old section to be found in 


Order’45 rule 7 of the Code of Civil Procedure of 1908 the 
courts had decided that the periods mentioned in rule 1 
were directory only, and that though they were normally the 
proper périods which should be observed by appellants, 
they could nevertheless be extended in the discretion of the 
court if there'were circumstances which the court thought 
weighty enough to make it proper for the period to be ex- 
tended. There is no doubt that it was the uniform practice 
to extend the time upon’ cause showa. The question before 
us is whether having regard to the very careful drafting of 
the amendment the discretion of the court is not curtailed 
and limited, as regards‘ the period from the date of the 
decree, to an extension of 60 days, beyond which under no 
circumstances the court can go. We are of opinion that 
that is the rea] meaning and the intended efféct of the sec- 
tion. It will be seen that the period,of six weeks from the 
grant of the certificate has not got coupled with it any dis- 
cretiondry period: In practice an appellant secures not 
much less than 150 days from the detree appealed against 
under this provision. Our view is that- we have no power 
to extend the period beyond those times which are now de- 
finitely and clearly set out in the amended Order 45 rule 7. 
To decide otherwise and grant extension beyond the period 
of six weeks would in our view defeat the object and inten- 
tion of the amendment. The application is aneretore reject- 
ed and the cértificate revoked. 
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RAM GHÅRIB TEWARI AND OTHERS (Difenãants) ` 


° VET SUS ; 
SHANKAR TEWARI (Plaintiff)* 4 
Pre- om ption— Pleading - —Custom or contract—Amendment of plaint— 
Practice. ; 


Where the plaintiff clafmed to pre-empt on the basis of an 
alleged custom in the village and did not mention or rely on-any 
contract of pre-emption between the co-sharers, and the custom 
was not proved but the Lower Appellate dourt decreed the claim on 
the ground that a contract of pre-emption was evidenced by the 
wajib-ul-arz: /Ye/d that the plaintiff having come to court on the 
allegation of a custom and having failed to prove it, bis claim 
ought to have been dismissed; and the Lower Appellate court should 
not have decreed the claim without asking the plaintiff to amend 

` his plaint and giving the defendants an opportunity to meet the 
new case which was to be made out against them. A prayer to 
amend the plaint in second appeal was refused. 
Seconp AppeaL froma decree of R. L. Yorks, Esq, 
District Judge of Gorakhpur, confirming a decree of putashs 
Maheshwar Prasad, Subordinate Judge. 


Harnandan Prasad and Badri Narain, for the we 


S. M. Sulaiman, Nihal Chand and Iswar Saran, for the 
respondent. . . 


The judgment of the Court was delivered by 


RAFIQUE, J.—This second appeal arises out of a site 
brought by Shankar Tewari, the plaintiff respondent, for 
the recovery of property conveyed by a sale-deed dated the 
24th of August 1917 by defendants 5 to 7 to defendants 1 to 
4, on the ground of pre-emption. It was stated by the plain- 
tiff in his plaint that the property conveyed by the said sale- 
deed was of two kinds, namely, khalsa and arasidari ; that 
there was a eustom obtaining in the village of Chapra, where 
the property sold is situate, under which the co-sharers in 


the order given in the wajib-ul-ars had a right of pre-emp- ` 


tion over a stranger, that the defendants 1 to 4 were stran- 
gers, while the plaintiff was a cousin of the vendors and 
therefore entitled to preempt the property. The sale con- 
sideration entered in the deed was also challenged. The: 
claim was resisted on various ‘grounds, It was urged on 
behalf of the defendants vendees that no custom of’ pre- 
emption prevailed in the Village of ,Chapra, that the sale 
consideration given in the’deed tas “accurate ; and that in 
any case the sale of arazidari could not be a fit suede of 
pre-emption, ` 

* S. A. Na irgi of 19% ° 
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The court of first instance decreed the claim with. regard 
to both the items of property on the payment of Rs. 2805, 
holding that the twaysb-ul-ara filed on behalf of the plaintiff 
proved that a custom of ‘pre-emption obtained,im the village 
of Chapra. ae 1 


On appeal by the vendees the learned Judge affirmed the 
decree of the first court, though on angther ground. *He 
held that the terms of the waysb-el-arz.relied wpon by the 
plaiotiff showed a contract and not a custom of pre-emption 
and as the suit was filed by the plaintiff before the expiry 
of the settlement in which the wajib-ul-are relied upon was 
prepared he had the right of action and should succeed. 


In second appeal before us the vendees challenge the 
decree of the lower court on three grounds. They contend 
that the lower appellate court was not justified in setting up 
a new case for the plaintiff. The latter had come into court 
on one and one allegation only, namely, that the custom of 
pre-emption prevailed in the village of Chapra. He made 
no mention and did not rely on any contract between the 
co-sharers of the village of Chapra. If the learned Judge of 
the lower appellate conrt was of opinion that the terms of 
the wajib-ul-arz of the village showed the existence of a con- 
tract of pre-emption he should have asked tke plaintiff to 
amend his plaint or at least to give the defendants vendees 
a chance of meeting a case made out Tor the plaintiff by the 
learned Judge. The sécond objection on behalf of the ap- 
pellants is that custom or contract, whichever the wajib- 
ul-arz might be taken to show, does not apply to arasidari. 
In the village of Chapra the two items of property are dis- 
tinctly settled and separate papers are prepared in respect 
of them. There are also separate lambardars. The third 
objection is that the defendants vendees are also co-sharers 
in the village and even on the terms ọf the wajib-ul-arg, if 
they are the terms of a contract, they have as mach right to 


purchase the properties in suit as the plaintiff. 


In our opinion this appeal must prevail. The objection 
on behalf of the appellants that the learned District Judge 
should nat have allowed the claim of the opposite party on 
tht ground of contract when they had come into -court on 
the allegation of custom is correct. It appears from the 
papers On the‘record-that the’village in which the property 
in suit is situate was settled with a single proprietor up to 
1836. In 1836 the settlement was made with four persons. 
The reference te pre-emption is made for the first time in 
the wajib-ul-gre of 1860. It*cannot be said that the custom 
of pre-emption had grown up in'24 years, that is, between 
‘1836 and 1860, Phe statement in the wajib-ul-arg of 1860 
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can, therefore, be only taken to mean that the then co-sharers Ovit 
of the village had agreed to pre-emption among themselves. ET 
If the learned Bistrict Judge was of opinion that the wajib- ee 
ul-arz of 1860 gnd the Zamima Khewat prepared subsequent- Ram Guanis 
ly in? 1888 proved the existence of a contract he should have Tswari 
allowed the plaintiff to amend his plaint so as to enable the v. 
defendants to meet the case. The learned Counsel for the ae 
respondent has asked us to allow him at this stage to amend E 
the plaint. We do not think that this is a fit case in which Rafique, J 
we should accede to the request of the learned Counsel for 

the respondent. The latter having coe into court on the 
allegation of custom and having failed to preve it, his claim 

ought to have been dismissed. We, therefore, allow the ap- 

peal, reverse the decree of the courts below and dismiss the 

claim of the plaintiff respondent. 


Costs throughout are allowed to the defendants appel- 
lants. 
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MIRZA MUHAMMAD ZAKARIYA AND OTHERS LoRD 


(Defendants.) BUOKMASTER 
Civil Procedure Code (Act V of 1908), order 2, rule 2,—Simple Mortgage ee eat 
Jora term—Option to sue for interest alone —Suit for interest alone 


after the expiry of the term—Second suit for principal and further Saou ae 
interest, At, Sie 
After the expiry of the term of a mortgage, the mortgagee has a LaWRRSCE 
cause of action to realise the whole mortgage security. If he ex- JENKINS. 


ercises the option givea to him by the document and sues for in- 
terest alone, he must be deemed to have relinquished bis claim for 
further relief, under Order 2, rule 2 of the Code of Civil Procedure i 
and a second suit for principal and interest is not maintainable. 
Musammat Chand Kaur v, Partab Singh, 15 I. Ay 156; The 
Rajah of Pittapur v. Sri Rajak Venkata Makipatisurya, 12 1. A, 
116; Yaskvant v. Vithal, I. L. R., 21 Bom., 267 referred to. e 
APPEAL (No. 27 of 1920) from a decree of the Allahabad 
High Court (Piagorr and Watsx, JJ.) reversing a Sees 
of the Subordinate Judge of Agra. 


The facts are sufficiently, stated in their Lordships’ judg- 
* ment. The trial Judge decreed the plaintiffs’ claim and the 
High Court dismissed it : hence this appeal. e 
Hyam for appellants : Under the bond I had a right 
either to call in the. mortgage or te sué for igterést only. 
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Clause 3 extends this option even after three years. Clause 7 
contemplates a different action. ‘ 


[Loro Buoxmasrer : In fact both causes of action ex- 
isted when you sued. The questions are (a)*Can you,con- 
tract out of the statute, and (b) have you done so ? | 


We have arranged our dispute in sucha way that the 
statute does not apply. The cause of aetion in the first suit 
is not the same as in the seconds In our plaint we alleged 
that we had a right to sue for interest alone. 


[Lord BUCKMASTER : The question is, could you take that 
option ? ] 


Cause of action refers entirely to the ground set forth in 
the plaint as the cause. 15 I. A., 156, 157 ; 21 Bom., 267, 270. 
Tt is not necessary that every suit shall include every cause 
of action ; 12 I. A., 116. 


[Lorp Carson: How can you ask that the property shall 
be sold twice ? J 


Their Lordships’ judgment was delivered by 


Lorp BUOKMASTER.— In this appeal their Lordships have 
not had the advantage of hearing counsel for the respond- 
ents, but owing to the full and able argumemt of Mr. Hyam 
they have been placed in complete possession of the facts. 


The appeal arises out of a mortgage suit. The appellants 
and the second, third and fourth respondents represent to- 
gether the mortgagee. The first respondent was himself one 
of the mortgagors and represents the other. The mortgage 
deed in question was executed on the 14th September, 1910, 
and was a simple mortgage but it took an unusual form. It 
created security for the repayment to the mortgagees of 
Rs. 14,000 principal and interest at the rate of 8 annas per 
cent per month, it then provided by Clause 2 that the in- 
terest should be paid on the bond as each ménth went by, 
ahd that if the interest was not paid for six months, the 
creditor should be ‘competent to realise only the unpaid 
amount of interest due to him, or the amount of principal 
and inttrest both by bringing a suit in court without waiting 
for the expiration of the time fixed, and that the mortgagors 
should take, no objection to such proceedings. The time 
fixed was that mentioned in Clause 7, which provided that if 
the amount secured by the bond, with interest, should not 
be paid after the expiration of three years, the creditor 
should be entitled to realige by bringing a suit for the whole 
of the amount of the principal and interest, together with 
other incidental, expenses, and again the clause concluded 
by. provision that the mortgagors should have no objection, 


. 
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and, if they took objection to such proceedings, it should be 
regarded as false. 

Three yeafs elapsed after the deed had beeh executed and 
no interest was paid, with the result that in April, 1914, the 
mortgagee had the power, so far as the terms of the deed 
were concerned, either to bring an action for the purpose of 
redlising the security in order to obtain repayment of the 
full principal money and the interest, or simply of the in- 
terest alone. He selected the latter course, and on the 16th 
April, 1914, he instituted a suit which set out, with perfect 
fairness and clearness, the provisionseof the bond and the 


fact that he had elected to pursue the remedies that the bond 


gave him in respect only of the interest that was then due. 
The amount of that interest was Rs. 3,010 and in respect of 
that sum, and no more, he paid the court fees upon the 
plaint. The learned Judge before whom this suit was brought 
made a decree on the 11th August, 1914, granting the 
relief that was claimed, but he appears to have overlooked 
the peculiar character of the mortgage, for he made a decree 
which, upon the face of it, was not the decree that the plain- 
tiff had asked for, and certainly not the decree to which the 
defendants could, on any hypothesis, be entitled. What he 
did was this: He declared that the amount due to the 
mortgagee for ‘principal, interest and costs was Rs. 3,270-12-0, 
a statement that the consideration of the plaint itself would 
have shown to be manifestly inaccurate, for it was perfectly 
plain from the proceedings that the amount of Rs. 3,010 was 
the amount claimed as due and this was‘for interest alone 
and did not include one single rupee in respect of the prin- 
cipal, which still remained at the sum of Rs. 14,000. He 
then provided that if the defendant paid into court the 
amount so declared to be due, which was the amount of the 
interest and costs, on or before the 11th February, 1915, the 


‘mortgagees should dekiver up the documents relating to the 


property, and if required, re-transfer it to the defendant free 
from the mortgage and from all incumbrances created -by 
the mortgagees or any persons claiming under them. Para- 
graph 2of the decree proceeded upon the same footing, 
and provided that if the money was not paid in theye should 
be a sale, out of the money realised the claim for Rs. 3,270 
should be satisfied, and after that the balance of the money 
in court should be paid out to the mortgagor. `° aa 


The result of this decree would have been that ‘the 
mortgagor could have secured complete redemption by pay- 
ment of money which, by comman consent, was nothing but 
interest on the sum that he pwed and the cosis. Itis im- 
possible to consider how it was that snch, a decree passed 
either the vigilange of the pleadem who was eppearing.for 
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the plaintiff or the consideration of the court, for, such a 
decree was not the decree asked for nor that which, in the 
circumstance’, ought to have been.made. © 


Apparently the money was paid into courty but the mort-. 


gagor never asked for re-transfer of the property, and the 
property, therefore, apparently remaining still subject to the 
mortgage, the representatives of the mortgagee who “had 
died proceeded, on the 23rd Janwary, 1915, to tmsatitute the 
proceedings out of which this appeal has arisen, seeking 
relief similar to, but not the same as, that formerly claimed. 
It was stated that the amount due on the mortgage was the 
principal moneys and the interest that had accrued due, 
less the amount which had been provided by the proceedings 
formerly taken, and they sought realisation of the security 
and consequential relief. To that suit objection was taken 
that it was not competent to the mortgagees by reason of 
rule 2 of Order 2 of the Code of Civil Procedure. . The learn- 
ed judge before whom the matter came, being obviously 
impressed by the injustice which would be done if’ effect 
was given to such a defence, decided in favour of the plain- 
tiffs, but upon appeal to the High Court that judgment has 
been reversed and judgment entered for the defendant ; 
from the judgment of the High Court the pregent appeal lies. 


‘Now the whole question depends upon considering whe- 
ther the terms of rule 2 of Order 2 db really bar the plain- 
tiffs from the relief that they seek, and no one would be 
anxious to stretch or strain the language of that rule in 
order to cover a case where, if it be made applicable, it is 
obvious that the plaintiffs may suffer a substantial wrong. 


‘The rule runs in these terms :— 


(1) “ Every suit shall include the whole of the claim which the 
plaintiff is entitled to make in respect of the cause of action ; but 
a plaintiff may relinquish any portion of his claim in order to bring 

the suit within the jurisdiction of any Court.” ` 
. There are other provisions of the Order to which reference 
need not be made, because, in their Lordships’ opinion, the 
exact provisions of rule 2, sub-section 1, which has been 
read, covers and fits the present dispute. What was the 
cause of action that the plaintiffs possessed when the proceed- 


ings were first instituted ? It was the cause of action due . 


either to the*fact that the interest had been unpaid for more 
them six months, or that the three years had elapsed, and 
the principal was also,unpaid, and in either case they could 
have sued fór -realisation to provide for the whole amount 


secured by fhe deed. t 


The plaintiffs now purported to proceed under Clause 2 of 
the deed, but eveñ in'that,case the non-payment of the interest 


vou. xx.] bRivy conor Pal 


was the sole cause upon which they were entitled to ask 
either for the limited relief that was sought or the larger 
relief which tkey abstained from seeking. It is also impor- 
tant to point gut that the only relief that could be sought in 
botA cases was realisation of the mortgage security, for 
the mortgage was a simple mortgage containing no express 
covenant for the payment of the principal and the interest.. 


Their Lordships think,,therefore, that the rule covers the 
present dispute, and itis only necessary, in deference to 
the careful argument that is placed before the Board, to refer 
to one or two of the authorities to which the learned counsel 
called attention. The first was Mussummat Chand Kour v. 
Partab Singh(!), and that can be dealt with very simply. 
In that case what happened was that a Hindu widow 
having sold the whole of the estate, and a suit being 
instituted to set aside,the sale, the proceedings were objected 
to upon the ground that before the sale was effected other 
proceedings were instituted to obtain an injunction to 
prevent the sale taking place. It was pointed out that the 
actual cause and circumstances which gave rise to the 
dispute were different in both cases, because in the one 
all that could be alleged was an intention, and all the relief 
that could be sought was an injunction. In the other, the 
matter alleged’was an act done and the relief sought was 
the restoration of the property that had been sold. In the 
case of The Rajah of Pittapur v. Sri Rajah Venkata Mahi- 
patisurya, (7) it is said that the cause of action means 
the cause of action for which the suit is brought, and 
it does not say that every suit includes every cause of 
action. Their Lordships see no reason to attempt to qualify 
or to extend those words, because they are in fact nothing 
but a repetition of the exact words of the Code; the cause 
of action is the cause of action which gives occasion for and 
forms the foundation of the suit, and if that cause enables a 
man to ask for larger and wider relief than thaf to which he 
limits his claim, he cannot afterwards seek to recover the 
balance by independent proceedings. -The case of Yashvant 
v. Vithal, (2) really illustrates this view, for there the learned 
Judge held that both the cause3 of action and the -remedigs 
were distinct. 

Their Lordships, in expregsing, this opinion, have in 
mind the fact that, owing possibly. to faulty advice, qr? it 
may be, to a misapprehension of their strict legal rights, the 
plaintiffs are in hazard of-losing. Rs: 14,000 in respect of a 
transaction which, so far as cap be seen, Was a perfectly 
straightforward transaction.effected at a reasonable rate of 
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interest. ` Whether there be ‘any means now, accarding to 
the law in India, of remedying what does appear to bea 
misapprehertsion underlying the decree th@t was made on 
the llth August, 1914, their Lordships are npt* prepared to 
say, but if such opportunity can be afforded consisttntly 
with the well-known rules establishing practice in India, 
their Lordships see no reason to doubt that it will reeeive 
considerate attention by the court beforé whom it is brought. 


Their Lordships will humbly advise His Majesty that the 
appeal be dismissed. ` 
H. S. L. Polak,*-Solicitor for Appellants. 


Ez parte. 


NABAKISHORE MANDAL anp oruers (Defendants) 
versus 
UPENDRAKISHORE MANDAL AND ANOTHER (Plaintiffs.) 


Hindu Law— Alienation by widow —Necessity—Permanent lease— 
‘Fair rent—Alienee—Burden of proof—Purchase of land by the 
widow out of the savings from the income of husband's estate—Stridhan 
or not, depends on the way the property was dealb with—Appeals— 
-Appellant's duty to show judgment appealed from is wrong. 

A person who deals with a Hintu widow having a limited 
estate is bound to establish the facts which justify the transactions 
under which he claims 

The mere fact that the rent reserved wasa fair market rent, 
or the price obtained was a fair market price, cannot alone and in 
themselves be regarded as sufficient. 

Property purchased by a widow out of the accumulated savings 
from the income of her husband’s property isan accretion to the 
husband’s estate, unless the widow is shown to have so dealt with 
it that it would remain her own. ° 


‘ 6 

In appeals the burden of showing that the judgment appealed 

* from is wrong lies upon the appellant. If all he can show is nicely 

‘balariced calculations which lead to equal possibilities of the 

judgment on either the one side or the other being right, he has 
not succeeded. 


i ArpraL (No. 92 of 1920) from a decree of the Calcutta 
High Court (QHATTERJEA and. SMITHERS, JJ.), which modified 
a ‘decree of the ‘Subordinate Judge (First Court) of 24 


Parganahs.+ . . 
The facts are sufficiently set out in their Lordships’ J udg- 
8 


ment.” Thedrial Judge allowed only a part of the plaintiff 
claim. The High Court decreed the suit in full; hence this 
appeal. ae - ` 
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Dubefor appellants: The widow is justified in granting 
the permanent lease. The rent reserved isa fair market 
rent. The triat Judge found that the lease was-for necessity 
and beneficial to the estate. See 48 I. A. 289 for effect of 
recttals. 

The property sold was acquired by the,widow. It is her 
stridhan. The price paid was a fair market price. 

De Grugther, K..C. (Parikh and Palat, with him): The 
net profits of the estate were Rs. 5,000. There was no 
necessity to grant the permanent lease or sell the lands. 
The recital that the lands were purchased out of her 
Stridhan is not sufficient. The sale purports to be for 
necessities of debts and costs of litigation. This clearly 
shows that the widow was aware that the property sold was 
the property of the husband. 


Dube replied. 
Their Lordships’ judgment was delivered by 


Lord BuoxmastEr.—A person who deals witha Hindu 
widow having a limited estate must be aware that he may 
be called upon to establish’ the facts which justify the tran- 
sactions under which heclaims. The appellants in this case, 
who are the successors in title of one Rajkishore Mandal, 
find themselves in that position. ‘ 


Rajkishore Mandal entered into two transactions, in the 
one case with two Hindu widows, and, in the other care, with 
one. These transactions are now impeached, and the burden 
of proving them valid lies on the appellants. The first was 
a lease of the 17th September, 1869, which was executed by 
two Hindu widows, Prassanna Kumari Dasi and Bamakali 
Dasi. Their estate in the property arose in the following 
way. Prasanna was the widow of Madhusudan and Bamakali 
was the widow of Harinarayan his brother. Harinarayan, 
when he died, was entftled to an undivided third share in 
properties held jointly, and’ Madhusudan, who died in 1867, 
was entitled to the remaining two-thirds. The case'that is 
suggested is that this lease was required for the purpose of 
raising the money necessary forthe payment of debts and 
the performance of the shradh in connection with 
Madhusudan. Now Madhusudan had died on the 13th 
August, 1867, and certainly a period had not elapsed so long 
as to render it probable that the debts rhust have been paid; 
but, fortunately, the circumstances connected with his estate 
are not unknown, and there is information that,enables their 
Lordships to recast what that ,position wds. There is no 
doubt that before his death he had been borrowing money, 
sometimes in small sums and sometimes in large, but at the 
date of his death the debts are newhére put .as exceeding 
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Rs. 15,000 or Rs. 16,000, which is probably a very. liberal 
estimate. On the other hand, there is evidence, part of 
which was called on behalf of the appellants ethemselves, to 
show that he had moveable property to the extent of Rs. 
20,000. The petition of the widow showed that he had dtbts 
owing to him to the extent of Rs. 9,000, which, it may be, 
were included in the Rs. 20,000 of moveable property.. In 
addition to that, there can be no doubt that*part of the property 
of the testator had been disposed ôf shortly after his death, 
because, although the actual deed of sale is not produced, a 
deed of sale from the person who purported to have bought 
is, and that shows that property belonging to Madhusudan 
had in fact been disposed of. ‘There therefore was not, upon 
the evidence as it stands, any reason whatever why the pro- 
perty included in the lease should have been used for the 
purpose of paying debts, and, indeed, if such necessities 
were the real justification for the transaction it is not prob- 
able that it would take the form ofa permanent lease, but 
would have been an out-and-out sale. Their Lordships have 
no hesitation in saying that the proof of the necessity requir- 
ed to justify the lease of the 17th September, 1869, is not 
forthcoming. 


It is then said that this lease must have been a lease for 
the benefit of the estate, and that it can be sfipported upon 
that ground. Jtis not easy, and in „this case it is not ne- 
cessary, to define what is exactly the character of the tran- 
saction entered into by a Hindu widow, which can be support- 
ed on the ground that it enured for the benefit of the estate. 
It is sufficient to say that the mere fact that the rent reserved 
was a fair market rent, or the price obtained was a fair 
market price, cannot alone and in themselves be regarded as 
sufficient, and in the present case there is nothing more 
suggested. 


In their Lordships’ opinion the lease was not executed 
because it was for the benefit of the estate, ‘nor because 
cireumstances arose which rendered it necessary ; the true 
explanation is that it-was granted toa man, Khetramohan 
Samanta, who was the nephew of one of the widows, Prasanna, 
by whom he had been brought up and with whom he had 
lived for many years. _ : 


Their Lordships think there is no need to add anything 
further to the very-careful and reasoned judgment of the High 
Court upon this point, with the criticisms contained in which 
they are in agreement." . e A 

There remains only the transaction which was entered into 
later on the Sth May, 1895. ‘That was entered into by the 
survivor of the two widows, Prasanna Kumari. The alleged 
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justification for this depends on different considerations. It 
is said that the property sold had been acquired by the widow 
out of her stri¢han, and that consequently she was quite free 
to deal with itas she thought best: Now there can, their 
Lofiships think, be no doubt that whatever stridhan she 
possessed was due to the accumulated savings from the 
income of the property which she received from her hus- 
band’s estate, and though it is true that when that property 
had been received it would be possible for her so to deal 
with it that it would remain her own, yet it must be ‘traced 
and shown to have been so dealt with, and in this case 
there is no sufficient evidence of this having been done. 
‘Further, in this particular case it appears that part, at least, 
of the property had been purchased from the tenants of the 
estate itself. This does not mean that the inheritance had 
been so acquired, but that, owing, it may be, to difficulties 
which had arisen in connection withthe occupiers, their 
tenant rights had been bought in part by the release of the 
arrears of rent and in part bya payment of cash; and 
having so acquired their interest, it was the property which 
they had formerly occupied which was sold under the kobala 
of the 5th May, 1895. If that be the true transaction no 
question could arise about the right of the widow in con- 
nection with her stridhan, because the tenant rights so 
acquired would be an gbvious accretion to the husband’s 
property, which, if it were possible for her to segregate, 
would require some more unequivocal act for the purpose 
than anything to be found in this evidence. The evidence 
of the deed itself leads once more to the conclusion that 
not only was this property the husband’s property, but that 
the widow knew it and that she was attempting to support 
the deed by a further effort ta urge the necessities of debts 
and the costs of litigation as a justification. No other 
explanation can be offered of the fact that the deed contains 
recitals whieh, upon the hypothesis that the property was 
the widow’s own, would have been quite unnecessary. - 
Their Lordships hold with regard to this also that- the 
appellants have failed to establish, what once more the 
burden lay on them to prove, that the widow was ina 
position to deal with this estate. This opinion differs frorh 
that formed by the learned Subordinate Judge, but is in 
agreement with that of the High Court at Fort William, 
from whose decree this appeal has been brought. . 


The only further observation that their Lordships desire 
to make is to call attention onge more to the fact that in 
appeals the burden of showing that the judgment appealed 
from is wrong lies upon the appellant., If all he can show 
is nicely balanced calculations which lead ġo the equal 
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possibility of the judgment on either the one side or the 
other being right, he has not succeeded. It is not necessary 
to:invoke that doctrine against the appellante in the present 


\Nanaxisnonr instance because, for reasons that have already. been stated, 
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their Lordships think they have failed, but it is a nfatter 
which would be well for appellants to bear in mind. 

Their Lordships think that this appeal should be dis- 
missed, and that the first respondent ‚Who alene appeared 
should have his costs, and they will humbly advise His 
Majesty accordingly. 

W. W. Box € Co:—Solicitors for appellants. 

T. L. Wilson & Co:—Solicitors for the first Respondent. 





. RAJA RAI BHAGWAT DAYAL SINGH (Appellant) 
VeErSUS 
RAM RATAN SAHU anp otuers (Respondents.) 
Hindu Law— Alienation by a widow—Reversioner’s suitt— Portion of 
purchase money paid towards mortgages binding on the testate— Pur- 
chaser's right to interest— Interest to run concurrently with mesne 
profits— Permanent improvements— Reasonable sim to be paid to the 
` person dispossessed, ; 

Where a sale by a Hindu widow is set aside, the person dispos- 
sessed is entitled to sums paid towards mortgages binding on the 
estate with interest, such interest to run concurrently with the 
mesne profits. He is also entitled to compensation for reasonable 
improvements effected so as to increase the value of the property, 
even though he was not the person who actually effected those 
improvements. f 

Delay in administration of justice commented upon. 

APPEAL (No. 73 of 1920) against a decree of the Patna 
High Court. (CHamrigr, O. J. and Jwata Prasan, J.) partly 
affirming and partly modifying a decree of the Subordinate 
Judge of Palamau. | 

The facts are fully set out in their Lordships’ judgment. 

Dunne, K. C. (Dube with him) for the appellant. 

De Gruyther, K. C. (Eddis with him) for the respondents. 

(The judgment of the Beard in previous litigation is re- 
ported in 35 I. A., 48 at page 59.) 

` Their Lordships’ judgment was delivered by 

LORD BuormasTeR.—Twenty-six years ago in the month `° 
of November, 1895, one Raja Rai Bhagwat Dayal Singh 
bought three villages known as Chianki, Ganke, and Ladgara, 
which were gituate Withjn the jurisdiction of the Subordinate 
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Judge of Palamau in the District.of Ranchi. Together with 
these villages he bought litigation, which has ensued from 
that day until this. He found that the villaged were occupi- 
ed by perzous.who claimed an absolute title under convey- 
anc’s that had been made by a Hindu widow with a limited 
estate. It was consequently necessary for the Raja to take 
proeeedings for the purpose of obtaining possession. He 
accordingly-instituted a anit which was heard before the 
Subordinate Judge, who allowed his claim to possession and 
algo mesne profits as from the proper date. That judgment 
was made the subject of an appeal ta the High Court. of 
Judicature at Fort Wiliam in Bengal, and upon that appeal 
the judgment was reversed. From the decree of the High 
Court at Fort William an appeal was brought before their 
Lordships, who restored the judgment of the’ Subordinate 
Judge. They advised that the appeal should be allowed, and 
that the appellant should recover possession together with 
mesne profits, which were to belascertained in the execution 
proceedings ; but they did something more, which has caused 
the first of the questions that has been argued upon the pre- 
sent appeal. It appeared that although the persons whom 
the purchaser in 1895 ejected had no title to the property 
against the Raja, yet the widow had, before the sale under 
which they claimed, raised money for necessities, ancestral 
worship, and other simijar matters for all of which she was 
perfectly entitled to charge the estate. Mortgages had been 
executed to secure these monies, and when the properties 
were sold by the widow these mortgages were paid off. The 
Subordinate Judge, when the matter first came before him, 
decided that certain parts of these mortgages which he gath- 
ered together under two heads, amounting in the one case 
to Rs. 11,198, and in the other to Rs. 6,400, should be al- 
lowed, and that these sums should carry interest at the rate 
of 6 per cent. When the matter was before their Lordships 
they confirmed the finding of the Subordinate Judge, both 
as to possession and as to those sums, and found that the 
sums that were to be paid should carry interest at 6° per 
cent per annum. 

The first question that has been raised upon thts appeal 
is as from what date the 6 per cent should run. The proceed- 
ings have emerged from a finding originally made by the 


Subordinate Judge, who held that according to the true con- - 


struction of this order the interest should run from the date 
of his own original decree, but the High Court of Judicature 
at Patna has said that the effect of the order is to take the 


interest back to the date of the-mortgages. It 4s unneces- . 


sary for their Lordships to settle in detaj} the question which 
led’ to that conclusion, for this reason’: that the order, of 
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their Lordships on thé former appeal: was the subject of 
review, and an application was made to them for the pur- 
pose of ascertaining what it was that was°meant by the 
allowance of interest at 6 per cent when no datb was men- 
tioned as the date from which it should run, and upon the 
matter coming again before their Lordships on the 11th 
February, 1909, upon an application by the respondents for 
modification of the judgment, they made it+ clear that 
what they meant was that the interest should run con- 
curréntly with the mesne profits; that as one sum was al- 
owed on the one hand for the mesne profits, the sum for 
interest should be allowed upon the other. This relieves 
their Lordships entirely from the necessity of considering 
what, without the assistance of that interpretation, they 
might have decided that the order meant, and they can only 
express their sincere regret that the litigant parties in these 
proceedings did not think right at the earliest moment to 
have obtained the information which has not been placed 
before a single one of the Courts from whom this dispute 
has proceeded, and indeed was only placed before their 
Lordships this morning after the case had been part heard. 
It at any rate disposes entirely of the first part of the appeal, 
and the order that is appealed from in that respect must be 
modified so as to bring it into agreement with the declared 
intention of their Lordships in the aarlier proceedings. But 
this does not dispose of the whole of the appeal, for there 
still remains a further matter for consideration that arises 


‘in this way. When the inquiry was directed with regard 


to the mesne profits, a question arose as to whether part, at 
least, of the mesne profits had not been due to permanent 
improvements that had been executed upon the property 
by the purchasers whose title had been dispossessed by the 
Raja, who had bought in’ November, 1895. There has 
never been any contention before their Lordships as to'the 
right to obtain some allowance-in respect of these improve- 
ments, if in the circumstances of this case such aright was 
capable of being established. The Commissioner before 
whom the matter was first heard disposed entirely of the two 
villages, Chianki and Ganke, with regard to which no fur- 


-ther question now arises; but with regard to Lalgara he 


stated that the purchaser from the widow had made improve- 
ments, ` and that în consequence of these improvements 
the jama of the village was raised to Rs. 2,400. There seems 
no doubt that’these improvements were in their very nature 


-of a permanent character. They were the erection of tanks 


for the purpose of irrigation, and: the construction ofa 


‘dyke. It seems quite impossible to believe that any estate 
that’ had regeivéd the adyaniage of seven or eight big tanks 
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and the irrigation consequent upon their use would not have 
had the jama thereby increased. “The learned Commissioner 
in his determimation made a finding that the amount of the 
mesne profits for which the person.in possession would be 
mad liable amounted to a sam which in respect of this 
village was Rs. 35,057, and he then added that if he was 
entitled to a deduction for the improvement, then a deduc- 
tion of Rs. 4,000 sould be made therefrom, and if not, it 
should not. „In other words, what he attempted to do was 
to make the deduction for the capital spent in the improve- 
ments and not the amount by which the mesne profits them- 
selves had been increased by the expenditure. The matter 
then went back before the Subordinate Judge, and he con- 
firmed the report of the Commissioner as a matter of form. 
The case then came before the High Court of Judicature at 
Fort William, and they dealt with the objections and remand- 
ed the matter with this direction :— 


“ Neither party will be entitled to challenge the figures arrived 
at by the Commissioner nor the findings arrived at by him, except 
that with regard to the improvements, the judgment-debtors will 
be at liberty to show on the materials on the record that the 
Commissioner has not given thenf credit for any particular improve- 
ment which they are justly entitled to. But they will not be en- 
titled to tabe exception tothe findings of the Commissioner as 
to their value, and no fresh Commission will be issued nor any fur- 
ther evidence will be allowed to be given by the parties.” 


It appears that the further objections that were taken 
upon this remand were first of allto the allowance of any 
money at all, and secondly, it was argued that an allowance 
could not be made because the improvements had in fact 
been executed by the pereon who had been the original pur- 
chaser from the vendor who had the limited estate, and 
that he had again sold and that it was the purchaser from 
him who was in possession at the time when the final pur- 
chase of theeproperty was.made. Their Lordships are of 
the opinion that there is no substance in these contentions. 
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The increased rent that is properly attributable to theim- ` 


provements can be properly set off against the mesne profits, 
even although it was not actually executed by the person in 
possession at the moment when the decree for possessidn 
was made, and the only question that is left is to determine 
whether or no any sum should Be allowed. Lhe Subdrdinate 
Judge held that there should be no sum allowed at all, and 
the High Court at Patna has fixed a sum of 10 per cent on 
the rents. With regard to the adequacy or thë accuracy of 
a 10 per cent allowance, their Lordships are not in a posi- 
tion to speak ; they cannot possibly know the circumstances, 
but the sum of 10 per cent appears ¢o be a perfectly fair 
e z e . 
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and reasonable sum to allow in the circumstances of this 
case. -The facts found by the Commissioner are those upon 
which all the.judgments must proceed, and «among these is 
the statement that the -improvements have increased the 
value. Their Lordships are clearly of opinion that that i& not 
only the finding of the Commissioner, but that it is the only 
reasonable inference that can be drawn from the character 
of the improvements, and they therefore” think,, in that res- 
pect, that the judgment of the High Cotirt must be affirmed. 


That disposes of all the matters upon this appeal, but 
their Lordships cannot part with this case without express- 
ing once more their regret as to the interminable course 
of litigation in India. It cannot:be for the welfare of any 
community that the purchaser of property bought in good 
faith should be liable to endless quarrels arising out of his 
purchase, which continue, as they do in this case, and as 
they must in ‘many, beyond the period of his natural life. 
The man who bought this property never knew what it was 
to be free from the anxiety of a law suit until the day he 
died ; even ther the litigation was not ended, and has been 
pursued until the present appeal. This has itself taken 
four years to come here from the High Court, and of course 
no explanation has or ever can be offered of why these 
delays occur. Their Lordships refer once’ more to this 
matter in the earnest hope that a condition of things which 
they regard as constituting a serious blot upon the adminis- 
tration of justice should be removed. 


` With regard to the costs of this appeal, their Lordships 
have given careful consideration to what order justice re- 
quires, and they have come to the conclusion that there 
ought to be no costs of the appeal or of the cross appeal ; 
that the costs of the High Court, although the order of the 
High Court has been varied, should.in the circumstances 
of this case-be allowed to stand. They will, therefore, 
humbly advise His Majesty that the order of the High Court 


‘be varied to the extent that has been already indicated, 


namely, by declaring that the interest of 6 per cent should 
run concurrently with the mesne profits, but that the costs 
should be dealt with as above mentioned. 

Barrow, Rogers & Nevill :- Solicitors for appellant. 


Pugh & Co. —Solivitors for respondents. 
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_ ° FULL BENCH. 


FIRM SOHANPAL MUNNA LAL (Plaintiff) 
7 versus 
THE EAST INDIAN RAILWAY (Defendant) * 


Railways Act ( IX of 1890), Sections 47,54, 72—Rules framed under 
Section 47 (1) (f)—Invalid if inconsistent with Section 72—“ Delivery" 
of goods to Ratlway—Whether grant of receipt essential to complete 
delivery—Contract Act ( IX of 1872), Section 149— Responsibility of 
Railway as batlee. 


A consigoment of goods was handed over by the plaintiff to the 
Railway officials at Agra station and was accepted by them for 
despatch to Amroha., After the package had been taken over by 
the goods clerk and duly marked, the plaintiff was told to come 
later for the railway receipt. No receipt was, however, taken by 
him. It appeared that the package was actually despatched from 
Agra but was mis-sent to a wrong destination and was consequently 
lost. Ina suit for damages against the Railway the defendant 
pleaded a rule, framed under the provisions of Section 47 (1) (É) 
of the Railways Act, which said:—‘Goods will in all cases be at 
the owner’s risk until taken over by the Railway administration 
for despatch’and a receipt in the prescribed form has been granted 
duly signed by anauthoygised Railway servant.” Held that the goods 
had been “delivered” to Railway administration within the meaning 
of Section 72 of the Act, notwithstanding the fact that no Railway 
receipt had been obtained, and the rule did not exempt the Railway 
from liability if in fact the package was lost owing to negligence of 
the Railway's servants in sending it to a wrong destination. 


Tt is not open toa Railway company to enact, by means of a rule, 
that although asa matter of fact goods have been delivered toa 
duly authorised servant of the administration to be carried by the 
Railway, nevertheless the court shall not deem them to have been 
so delivered uniess and until the Railway servant in question has 
performed a particular act, 2. g. granted a receipt. ` Any such ‘rule 
which is put forward as controlling or limiting the statutory liability 
imposed by Section 72 of the Railways Act is inconsistent with the 
provisions of the Act and is of no effect. 


Section 72 of the Railways Act, which defines the responsibility 
of a Railway company entrusted with goods as that of a bailee as 
laid down in Sections 151, 152 and 161 of the Contract Act, involves 
the definition of ‘delivery’? as ,contajned in Section 149 of the 
Contract Act and the two Sections 148 ‘and 149 of that Act fre 
equally incorporated with the Railways Act and define and control 
the liability of the Railway,company. + : 


Scope of Section 54 of the Railways Act explained. 


Banna Mal v. The Secretary of State for India, I. L.R, 23 
All, 367 distinguished and doubted. 
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Crvin REVISION, from .an order of Baso Goran Das 
Mouxersi, Judge of the Court of Small Causes of Agra. 


Kailas Nath Katju, for the petitioner. A 
Ladli Prasad Zutshi, for the opposite party. e 
The.following judgments were delivered 


Piacott, J.:—This is an application jn revision against a 
decision of the Judge of the Couré of Small Causes at Agra. 
The plaintiff sues the Hast Indian Railway Company, through 
its agent, for damages for the loss of a consignment, namely 
a package of gunny bags, alleged by him to have been de- 
livered to an authorised agent of the company at Agra for 
carriage to Amroha, which certainly never reached its 
destination. There was some conflict of evidence as to the 
facts. The Railway Company in the first instance denied 
that the plaintiff had ever even brought to their office at 
Agra any such package as that referred to in the plaint. 
Their main defence, however, was of a technical nature. They 
called attention to a notification published in the Gazette of 
India of July 5th 1902, vide page 504 of Part I, Notification 
No. 231 dated the 3rd of July 1902, in which certain rules 
were notified and the sanction of the Governor-General-in- 
Council to the same published for general information. 
These rules purport to have been made under the power 
conferred by section 47, sub-section (1) Clause (f) of the 
Indian Railways Act (IX of 1890). One of them is in’ the 
following words:—‘“‘Goods will in all cases be at the owner’s 
risk antil taken over by the Railway administration for 
despatch and a receipt in the prescribed form has been 
granted duly signed by an authorised Railway servant”. 
The Small Cause Court, after investigating the facts, found 
them generally in favour of the plaintiff. The learned Judge, 
however, felt himself constrained to hold, with reference 
to a reported decision of this Oourt in Banna Malv. The 
Secretary of State for India(1\, that the process ôf delivery by - 
the plaintiff to the Railway Company’s agent had not been 
completed, because no receipt had been granted by the latter 
to the former. He dismissed the suit accordingly and the 
plaintiff-applied in revision to this Court. The application 
was entertained by a learned Judge of this Court who, for 
reasons given in his order, remitted an issue to the trial 
court for determination. The issue is in these terms:—‘‘Was 
the’ bale of gunny bags in question actually handed over by 
the plaintiff’s servant to the Railway Officials and accepted 
by the latter or not P?’ In remitting this issue the learned 
Judgè added the following, observations:—“The lower court 
will note that the decision of this issue depends consider- 
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ably upon the ordinary course of business at the booking Oru 
station in the ceurse of which goods are offered and accepted Pret 
for transport. The parties may give further evidence on apa 
thisoint”. Neither party offered further evidence:upon the Somanpar 
remitted issue and the finding of the lower court has been Munna Lar 
recorded upon the evidence tendered at the original trial. o. 
The finding js in favour of the plaintiff on both points ; i. e. Ka tora 
the bale in question was actually handed over by the plain- ves 
tiffs servant to the Railway officials and was accepted by Piggott, J. 
the latter. Upon this the case has been referred to a Bench 
of three Judges in order that the prinéiples laid down in 
Banna Mal v. The Secretary of State for India,(t) may, if ne- 
cessary, be further considered. Our attention has been 
drawn to the fact that this decision has been commented 
upon by two other High Courts. The cases in question are 
those of Jalim Singh Kotary v. Secretary of State for India. (2) 
and Ram Chandra Natha v. The Great Indian Peninsula 
Railway Company(®). We find also that, in a subsequent case, 
Narsing Girji Manufacturing Company v. Great Indian 
Peninsular Railway (4+) which has not been printed in any of 
the authorised reports, but which is to be found in the 21st 
Volume of the Bombay Law Reporter at page 406, a Bench 
of that Court has re-affirmed the principles laid down in 
Ram Chandra Natha’s case mentioned above. . 


I am inclined to doubt whether the principle of law about 
which this Court is supposed to have differed from the High 
Courts at Bombay and at Calentta really arises in the 
present case. Therule to which we have been referred 
oscars in a notification dealing with wharfage, and section 
47 (1) (£) of the Indian Railways Act empowers the Railway 
companies to make general rules consistent with the Act for 
regulating the terms and conditions on which the Railway 
administration will warehouse or retain goods at any station 
ou behalf of a consignee. In the present case the court has 
believed the story told by the plaintiff where there is a con- = 
flict between his evidence and that of the Booking clerk and i 
of another servant of the company who were called for the 
defendant, According to the plaintiff’s story no question of 
wharfage arose. His package was taken over for despatch 
and it never reached its destination. The court below, 
without recording a positive finfling on the pdint, has given 
very good reasons for believing, on the eVidence, that éhe . 
package in question was actually put upon the rail and was 

* mis-sent to another destination ahd lost in cortsequence of 
having been so mis-sent. Further, the expression ‘‘shall be 
at owner’s risk” is in itself ‘a “technical one. There are 
(1) figor] L L, R. 23 All, 367 (2) Ee ILL R.,-31 Cal, 951. 
(3) [1915] L L. Ra, $9 Bom., 485. e(4) |1918] 21 Bont, L. Rs 406, 
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several kinds of “owner's risk”, and the Railway Com- 
pany’s manual which has been produced before us shows 
that responsibility for goods made over to the Railway 
company may be differently divided between*the ownemand 
the company, according as to whether the former elects to 
consign his goods on the terms provided by “Risk note A” 
or on the terms provided by “Risk note B.” Whatever 
might be the case if the package in: question had been 
destroyed by fire, for instance, while lying onthe com- 

pany’s premises at Agra, it is by no means clear that the 
expression “‘owner’s “risk” in this notification would exempt 
the railway company from liability, ifin fact the package 
has been totally lost and the failure to deliver the same 
can be traced to negligence on the part of, the company’s, 
servants in sending it to a wrong destination. ‘ 

As, however, the case has been referred to a Full Bench’ 
for an, expression of opinion on the general questions of law 
involved, and those questions have been argued. before us, 
I think it advisable to adda few words. It seems to me 
that, if a rule like that relied upon by the Railway company 
in the present case, (a rule supposed to have been made in 
virtue of the powers conferred by section 47 of Act No. 
TX of 1890), is put forward as limiting the statutory liabi- 
lity imposed upon the Railway company by section’ 72 of 
the same Act, then that rule is incorfsistent with the provi- 
aions of the Act and isof no effect. Ido not think. it is. 
open to the Railway company to enact, by means of a rule, 
that although as a matter of fact goods have been delivered 
toa duly authorised servant of the administration to be, 
carried by the Railway, nevertheless the court shall not 
deem them to have been so delivered unless and until the 
Railway servant in question has performed a particular 
act. To this extent I agree with the decision of the Bombay 
High Court in Ramchandra Natha’s case(}). ‘ 

In argument before us an alternative case was put for-' 
ward on behalf of the Railway company, differing from that 
upon which the question was litigated in the court below. - 
Our attention was called to section 54 of the Indian Railways 
Act (No. IX of 1890), which empowers a Railway Administra- 
tion to impose conditions, not inconsistent with the Act 
or, with any ‘géneral rule thereunder, with respect to the 
receiving, forwarding or delivering of any animals or goods. 
We were asked +o hold, in effect, with reference to certain 
public notifications said to* have ‘been issued by the Hast 
Indian Railway Co., and reproduced ina Manual of general 
rules shown to us, that this company had given general notice 
to the public tha’ amy person desiring to despatch goods 
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for transit by that company should retain the same under 
his own supervision and consider himself responsible for 
their safe custody, until he held a receipt properly made 
out by the. Railway servant responsible for taking over 
delivery of thé goods. In reality the line of argument here 


-sought to be taken was anticipated by the learned Judge of 


this, Court who remitted for trial the issue to which reference 
has already, been made. It would have been open to the 
Railway company at the trial of that issue to bring forward 
the facts which have been pressed upon usin argument 
regarding the public notification of this alleged rule, 
governing the delivery and receipt of goods at their Railway 
stations, to prove by evidence the fact of such publication 
and the existence of a regular course of business founded 
upon the general knowledge by the public of the existence 
of such a rule. The Railway company having failed to 


‘produce any fresh evidence on the remitted issue, it seems 


to me impossible for us to take up the question from the 
point of view now pressed upon us. The submission that 
any such public notification was issued by the Railway 
Administration to the public is not really supported by 
any evidence before us, nor have we any evidence as to the 
existence of such a general understanding or such an 
established course of business. On the contrary, the plain- 
tiff has been believed in his evidence where he says that as a 
matter of fact, after his package or bale had been taken 
over by the goods clerk and duly marked, he was told to 
go away and come back for a railway receipt in a couple of 
days’ time or so, as nothing further could be done at the 
moment because the particular line along which he desired 
his goods to be despatched was blocked. If this is to be 
treated as & finding of fact, it scarcely leaves room for the 
alternative argument which has been pressed upon us. For 
these reasons I would accept the application in revision, 


" set aside the order of the court below and decree the 


plaintiff’s claim with costs throughout. In view of the 
circumstances of the case we should allow counsel for the 
applicant the full amount of the fee certified by him. 


Wats, J.:—I entirely agree. The primary and funda- 
mental responsibility of a Railway company “entrusted 
with goods under a contract either to despatch or to ware- 
house them is defined in section ¥2 of the -Railways Act 
as that of a bailee for reward as defined in sections, 151, 


' 152 and 16I of the Indian Oontragt Act of 1872. Those 


sections, of course, cannot bè construed ‘without first 
interpreting the contract of bailment as defined i in section 


148 of the Indian Contract’ Att, which again’ involves the 


definition of “Delivery” as containedein ssection 149 of the 
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Indian Contract Act, and the two sections and 148 149 are 
equally incorporated with the Railways Act and define and 


` control the Jiability of the Railway Company. Whatever 


rules ‘the company may make under its statutony authority 
contained in the same Act, they cannot, and itis provided by 
the statutory authority enabling them to make such rules 
that they shall not make rules inconsistent with the Act. 
It, therefore, follows that no rule, whick any company can 
make, can cut down, control, of limit its liability which is 
the creature of statute under section 72, and, ifa rule is 
relied upon by the company which is inconsistent with that 
liability it has clearfy gone beyond the authority created for 
making rules. In these Railway cases half the difficulty is 
often created by failure on the part of the Railway autho- 
rities themselves, or rather those who represent them in the 
courts, and the failure of moffussil tribunals, to clear their 
minds first as to what I have described as the fundamental 
and primary liability of the Railway company. When one 
has done that it is easier to see whether. a suggested 
expansion or modification of it is really anything of the 
kind. Instead of that it frequently happens that the courts 
are invited to plunge into a discussion of some rule or 
explanation which the Railway company puts forward as 
being sufficient in itself to absolve it from al} liability, very 
often withont the Railway authorities themselves or those 
who represent them in court really’ understanding what it 
is that they are relying upon. I think that is what has 
happened in this case. Itis suggested that some general 
rules of the company made under section 54 are sufficient 
to absolve: the company under the circumstances of this case, 
which are that a company admittedly received goods for 
despatch to a particular destination and either sent them 
to the wrong one or lost them altogether. Apart from the 
contention that such general rules if they attempted to cut 


down the definition of “Delivery” would be.inconsistent* 


with the provisions of the act which are incorporated with 
the Railway, Act Iam of-opinion that what is contemplated 
by section 54 are merely general conditions with regard to 
receiving forwarding ‘or delivering. It seems tautologous 
to say that that is contemplated because those are the 
actual words used. To my mind that section has nothing 
to do with the responsibility of a company as bailee. A 


Railway company: is by law a common carrier. It cannot’ 


lawfully refnse to carry goods properly tendered to it. 
It is given statutory existence and wide statutory powers 
in exqhange for public duties and it is bound to carry 
goods. Sedtion 54 enables it to make provisions or 
conditions with regard, for example, to the receiving of 
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goode.. Itis not-botnd to receive goods at all unless they 
are first weighed, or unless they are properly labelled, 
but those provisions, namely with regard to reeeiving 
goods are -antecedent to the act’ of delivery; in- other 
wor@s they provide that the company may insist on the 
consignor doing certain acts before he is able to deliver 
the goods to the company at all. Similarly with regard to 
forwarding, for exathple, liye stock and wild animals, they 
can reasonably insist on their being put under proper con- 


trol. With regard to the trucks for the conveyance of live ~ 


stock they can insist on the consignor approving of the means 
of transit proposed. Al these matters are, I think, antece- 
dent tothe performance of the act which is legally and 
technically known, as “ Delivery”. To my mind section 54 
and rules thereunder have nothing todo with the case in 
hand. Iam of the same opinion with regard to rule 2 which 
was sanctioned by the Governor-General in 1902 under sec- 
tion 47 (1) (£) of the Railways Act and which was relied upon 
by the company and has frequently been referred to in this 
controversy and the decided cases that have been cited to 
us. I hesitate to hold that that rule is inconsistent with any- 
thing contained in the Act. In my viewitisnot. If it were 
intended to lay down some rule which would have the effect 
_of defining “‘ Delivery ”, or deciding when delivery, in the 
sense in which it is-used in the Contract Act, took place, 
then undoubtedly it would be inconsistent, or as stated in 
one cage ultra vires. It purports on the face of it to bea 
rule made for regulating the terms and conditions on which 
the Railway administration will warehouse or retain goods 
at any station on behalf of the consignes or owner and 
it is placed under a heading, and finds-itself in a collection 
of rules made under a heading, which runs as follows 
“ I- Wharfage 
on goods for despatch. waiting to be consigned”. - It seems 
to me that that has nothing whatever to do with the liability 
ofa railway in'respect of goods which have been actually 
accepted by a railway servant for despatch and have been 
either despatched or lost. It is intended to defne the 
boundary line, in cases where it would otherwise be debates 
able, which divides the owner’s loss from the warehouse- 
man’s loss and although the point does not arise-in this case 
J am inclined to think that, although that boundary lineis 
fixed as being the time when the receipt is given by the 
railway official; it only applies when in fact @ receipt is 
given ; and has no application when a receipt is not given; 
in other words if the railway official asks the consig- 
nor’s consent to postpone the handing oyer.eof the receipt, 
nonetheless the casg would have tobe decided eas if the re- 
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ceipt had been given:whęn` it would have been given in 
the ordinary course: of business if the handing over had 
not been for some special purpose and by cémmon consent 
waived. : 

Lastly, I would merely add that really the casoni: f Re 
28. Allahabad does not govern this case, even if it were 
rightly decided. In my view it was wrongly decided. It 
‘was decided under a slightly different set of rules from the 
rules which are now before us, and on the principle of a de- 


` gision in England in 1854 which the court followed without, 


Gokul 
Prasad, J. 


we 


I think, sufficient reason. When the facts of the English 
decision are studied it becomes apparent that there the plain- 
tiff, knowing full well the course of business of the com- 
pany, had not merely waived some formal performance of 
an act like the handing over of the receipt, but had depart- 
ed altogether from the practice at that particular station, 
and had left six pigs in the possession of one of the railway 
‘porters to do what was necessary in order to consign them 
to London, making him, as the Judges held, for that pur- 
‘pose his servant. The company had made rules for: dealing 
with live stock delivered to them for despatch and the'plain- 
tiff did not attempt to carry out any of them, but’ merely 
left it to the railway porter to carry them out, and in the 
leading text-book in England on “ Carriage”, 4 I find the 
case cited for this proposition that ‘delivery must be in 
conformity with the known course of the company’s busi- 
ness”. lt has been found ‘in this case on overwhelming, 
evidence that it was, and there is nothing in the company’s 
rules, and in my opinion there could not in law be anything 
to cut down the company’s ordinary liability as a bailee 
after taking delivery. 

Qoxu Perasan, J. :—I agree with the order of the court . 
and the reasons given by.: my brother Piaaotr, to which I 
think it unnecessary to add anything. $ 

By Tae Court :—The application in revision is accepted, 
-the order of the court below is set aside and the plaintiffs 
claim is-decreed with costs throughout, the said costs to 
include the fee certified by the applicant's counsel. - 
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MANNU anp anorHER (Applicants) 
i versus i 
- . ULSI (Opposite party) * 

Civil Procedure Code (Act V of 1908), Order 9 rules 6, 7, 11— Non- 
‘ appearance of one defendant—Order that proceedings as against him 
be ex parte—Subseguent appearance— Whether necessary to have that 
order set aside. e 

One of the two defendants to a suit did not appear on the date 

of first hearing and the court made an order that the procéedings 

” as against her were to be ex parte. Onan adjourned date she ap- 
eared through a pleader and joined with the other parties in pray- 
log that the case might be referred to arbitration. On the question 
being raised whether she could so appear and act, without getting 
the order set aside, He/d that the order’ did not preclude her from 

_ appearing at a later stage in the suit, so long as an ex parte decree 
` had‘not been passed against her, and it was not necessary for her 

to have that order set aside. ar 
Civit Revision, from an order of Mirza Nadir Husain, 
Judge of the Court of Small Causes of Cawnpore. ` 
_, A. Sanyal, fer the applicants. : 
. The opposite party wes not represented. | nen. 
_ The following judgment was delivered by a 
Banguut, J.—The facts of this case are these. A-snit 
was filed in the Court of Small Causes at Cawnpore for re- 
covery of a certain sum of money which was alleged to have 
been due by the two defendants. One of these defendants 
was Musammat Mithana. On the first day fixed for the 
hearing she did not appear and the court made an order that 
the proceedings as against her were to be ex parte. Appar- 
ently'the ease was not ‘heard that day, but on the 13th of 
July 1920 Musammat Mithana appeared by a pleader. who 
filed a vakalatnama, which I find from the record authorised 
him to refer the matter to arbitration. On her behalf the 
pleader stated that her defence was the same as that, of the 
other defendant. On that day both parties filed an applica- 
tion praying that the case might be referred to arbitration. 
This application was verified by éhe plaintiff, the mak de- 
fendant and the pleader for Musammat Mithana. The case 
was referred to the arbitration of a pleader and an award 

. was made dismissing the plaintifi’s-suit. The ptaintiff filed 
objections in regard to the award and his main objection 
was that as an order had been made that proceedings against 
Musammat Mithana should be held ev. parte, Musammat 
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Mithana could not appear at any subsequent stage of the 
suit and a reference to arbitration could not be made on her 
behalf. On this ground it was contended that, the reference 
to arbitration was illegal and the award was void. There 
were various other objections but the court below did not 


- decide them or pronounce any opinion in regard to them. 


The first objection which I haye menfioned above found 
favour with the learned Judge of the Court of Small Causes, 
and he held that as an order had been made that proceedings 
should be ev parte against Mithana she could not appear at 
a subsequent stage of the proceedings without. getting that 
order set aside. On this ground alone he has superseded 
the arbitration and set aside the decision of the arbitrator, 
From this order the present application for revision has 
been filed. In my opinion the application must prevail. 
As:I have stated above, the pleader who applied that the case 
be referred to arbitration on behalf of Musammat Mithana, 
had authority from her under the vakalatnama to refer the 
dispute between her and the plaintiff to arbitration. In 
virtue of that power he made an application for reference to 
arbitration. ' The mere fact that.on a particular date on 
which the case had been taken up for hearing Musammat 
Mithana was not present and an order was*made that pro- 
ceedings should be taken against her ex parte on that date, 
did not preclude her from appearing at a later stage in the 
suit and it was not necessary for her to have that order set 
aside. If a decree had been passed against her ex parte she 
could not appear at any subsequent stage of the suit and was 
bound by the decree and the only way in which she could 
proceed was to have the decree set aside. But in this case 
ho ew parte decree was passed against Musammat Mithana, 
and, therefore, tbere was nothing to prevent her from appear- 
ing at a later stage of the suit and entering her defence. If 
she could appear and defend the suit, she could refer the 
dispute between her and the plaintiff to arbitration and she 
cowd authorise a pleader to do the same. The court below 
has in my opinion taken a wrong view of the case. It seems 
to have.overlooked the fact that no decree had been passed 
Against Musammat Mitharfa and it was not necessary for 
her to have the order recorded on the 8th of July 1920, to 
the effect that as against her proceedings should be ex parte, 
set aside. There were various other objections to the award 
which the court bélow did not try and dispose of. I accord- 
ingly allow the applicatioh and send back the case to the ° 
court below with direction’ to consider the other objections 
raised on behalf of the plaintiff and to decide the case ac- 
cdrding to law after disposing of those objections. Costs 
here and hitherto will be costs in the carte. 
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Une MM AD HASHIM (Defendant) 
. versus * 
MISRI (Plaintiff)* 
Contract Act (IX of 1872), Sections 56,65—Contract becoming impossible 
of performancg—Compensation for advantage received, 

Where Guring the continuance ofa lease of a flower garden in 
consideration of a certain rent paid, the garden was acquired by 
Government under the Land Acquisition Act and the lessee was 
deprived of possession, Meld that the contract having for this 
reason become impossible of performance it became void and under 
Section 65 of the Contract Act the lessor was bound to compensate 
the lessee for the loss sustained by him. 

Crvit Revision, from an order of MIRZA Napr Husar, 
Judge of the Court of Small Causes of Cawnpore. 


Sital Prasad Ghosh, for the applicant. 
Daila Nath Mukerji, for the opposite party. 
The following judgment was delivered by 


Baxrgsn JThe applicant Muhammad Hashim owned 
a flower garden in the city of Cawnpore which he let to the 
plaintiff for one year from March 1920 to the following 
March, -on a rent of Rs. 230. On the 15th of November 1920 
the garden Was a equired. under the Land Acquisition Act for 
improvements in ple ea and the plaintiff was deprived 
of possession. He brought the present suit in the Court of 
Small Causes to recover s. 65 which he said was the loss 
incurred by him by reason of being deprived of possession 
of the garden in November 1920. He also claimed Rs. 26 as 
costs of repairs made by him. The claim has been decreed. 
This application for revision has been filed by the defendant 
in respect of both the items mentioned above. 

As regards the sumeof Rs. 65 claimed by the plaintiff, 
it is not disputed that if the -plaintiff is entitled to recover 
it the amount would be unreasonable or excessive. But what 
is urged is that under section 65 of the Contract Act, which 
the court below has applied, the plaintiff is not entitled to 
recover compensation. I do not agree witb this contention. 
Under section 65 if a contract has become void, any person 
who has derived benefit under the contract is liable to com- 
pensate the other party to the exfent*of thé benelit so 
received. In view of the provisions of section 56, the edn- 
tract having become impogsible of performange must be 
' held to have become void. Therefore according to the „pro- 
visions of section 65 the plaintiff, Would be entitled to ĉom- 
pensation. The principle of the ruling of the Bombay High 
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Ovu Court in Dhwramsey Soonderdas v. Ahmedbhai Hubibbhoy O) r 
Tl applies to the present case: As by reason of the aeduisitior 
of the garden by Government under the Land Acquisition 
Mugauman Act the plaintiff was deprived of the garden and the per- 
Hasmu formance of the contract entered into with Him by the de- 


— 





s».  fendant became impossible, he is entitled to be recompensed, 
Miseti for the loss he has sustained. an 4 oe 
Banerji, J As to the sum of Rs. 26 the court beléw has .believed the 


evidence of the plaintiff that he Spent Rs. 26’ in repairs to 
the garden under the authority of the defendant. The fact 
that the garden had been let to the plaintiff for Rs. 230 and 
Rs. 200 only was realised from him, raises an inference in 
favour of the truth of the plaintiff’s allegation that he had 
to incur some expenses for the repairs of the garden. 
Apparently Rs. 30 was withheld because the repairs had to 
be done. Reliance is placed upon the fact that before the 
Land Acquisition Officer mention of the repairs had not been 
made in the deposition recorded. In that deposition the 
total amount of the rent was put down as Rs. 250 whereas 
as a matter of fact the garden had been let for Rs. 230 only. 
There was no question as to what .repairs the plaintiff. had 
à made and, therefore, the omission of the repairs in that 
deposition did not detract from the credibility of the plaintiff 
whose deposition was. accepted by the court below. This 
application is without force. I accordingly dismiss it with 
costs. j 
(1) [1898] I. L. R, 23 Bom, 15° 





riche BENI MADHO and anotnHer (Plaintifs) 
1921 versus 
Pgs SANWAR DAT anv orHErs (Defendants)* 


aoa Civil Procedure Code (Act V of 1908), Order 21 rule 89—Contract Act 
Bawurst, J. (1X of 1872), Section 69—Setting’ aside sale on deposit—Person in- 
terested—Usufructuary mortgagee not a volunteer—Right to re- 
tmnbursement. 


A usufructuary mortgagee deposited, in accordance with Order 
ar cule 89 of the Code of Civil Procedure, the requisite amount for 
the setting aside of an auction sale of the mortgaged property in 
execution of a money decree obtained by a third person against 
the mortgagor, and.the gale was set aside. He then sued the 
"e mortgagor for the recovery of this amount, Held that as usufructu- 

ary mortgagee in possession the plaintiff had an interest in the 
property,sold and was gntitled ¢o apply under order 21 rule 80, , 
and the payment made by bim was payment not by a mere volun- 
"teer but by a person interésted, ard he was, therefore, entitled to be 
reimbursed. i i ; 


° *Civ. Rev. No. 58 of rgan, 
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Crvi Revision, from an order of Basu Gris Prasap, Omis 
Judge of the Court of Small Causes of Deoria. ae 


z _ 1921 
Uma Shankar Bajpai, for the applicants. — 
The opposite parties were not represented. Bans iad 
The following judgment was delivered by . BANWAR 


'BaneRII, J.—The plaintiff applicant held a usufructuary DAT 
mortgage of certain property including two groves from the Banerji, J. 
defendant, In execution of a money decree obtained against 
the defendant by one Topsi the latter caused these two 
groves to be sold by auction. The plaintiff deposited the 
amount of Topsi’s decrece with the usual 5 per cent payable 
to the auction purchaser within thirty days of the date of 
the sale in accordance with the provisions of the Code of 
Civil Procedure and had the sale set aside. He then brought 
the present suit to recover from the defendant the 
money paid by him. {ihe court below has dismissed the 
claim on the ground that the payment was a voluntary one. 

It is contended that it was necessary for the plaintiff to have 
the sale set aside in order to maintain his possession of the 
groves undisturbed by the auction purchaser and that he 
could not be deemed to be a mere “volunteer ” when he ° 
made the payment. This contention seems to be well found- 
ed.’ He had ah interest in the mortgaged property ‘by rea- 
son of his usufructuary mortgage. Therefore, he is one of 
the persons who was entitled to apply to have the sale set 
aside under the provisions of the Code of Civil Procedure. 
eIt is true that he was a mortgagee of the -property but -his 
mortgage was a usufructuary mortgage. Ifit was effected 
after attachment of the groves in execution of Topsi’s 
decree, the mortgage could not prevail as against the auc- 
‘tion purchaser, and he would have been liable.to pay ‘the 
amount of Topsi’s decree if he wished to save the property. 
Even if his mortgage was not executed after attachment 
in executio of Topsi’s deeree, since he held a possessory 
mortgage of the property it was optional with him to have = 
the sale set aside in order to avoid the trouble and risk as 
to loss of possession in case the sale continued good and 
the auction purchaser resorted to proceedings fo» his dis- 
possession and his own possession by virtue of his auctién 
purchase. In these circumstances it cannot be said that the 
plaintiff was a mere volunteer wher he paid the amount. of 
Topsi’s deeree and the additional amount payable undef the ° ' 
law for having the auctipn sale set aside. „I accordingly 
allow the application, vary the decree of the court below. 
and decree the plaintifi’s claim ’in full. The plaintiff will 
_have his costs in the court below and in this Court. - 
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omii RAJKALI AND ANOTHER (Defendants) 

1921 l versus j e 
Pee "QOPI NATH NAIK (Plaintiff) * 

— Civil Procedure Code (Act V of 1908), Section 24, Order 41 ruleo23— 
Piaaorr, J. Remand—Transfer of case remanded by High Court Jurisdiction— 
Wa su, J. Validity of proceedings taken unde? a remand order which ts inter- 


fered with, but is justified in the end. 


A District Judge has power to transfer under Section 24 of the 
Civil Procedure Code an appeal which bas been remanded to his 
court by the High Court for disposal according to law, unless the 
order of the High Court discloses a clear intention against the 
exercise of such power. 


fer Warsa, J. :—The question whether upon a remand order ` 


being wrongly made, allthe proceedings taken under that order, 
and the resulting decree, are null and void, depends on the 
circumstances in each case and on the nature of the invalidity of 
the remand order. If that order is finally set aside and is such as 
ought not to have been passed at allin any case, it may be that 
the proceedings in the court below fall with it. But where the 
remand order is interfered with as being premature, and the 
° circumstances ‘are such thatin the end the order turns out to 
have been perfectly justified, the proceedings taken in the first 
courtas a result of the remand order ought tobe held to be de 
° bene esse. 


FIRST APPEAL, from an order of R. L. YORKE, Esg., Addi- 
tional Judge of Gorakhpur. 

Shiva Prasad Sinha, for the appellants. 

Shankar Saran, for the respondent. 

The following judgments were delivered. 


* 


Piggott, J. K > A 
iit and somewhat complicated circumstances. There was a suit 


instituted in the court of the Subordinate Judge of Gorakh- 

pur upon a hypothecation bond. : The plaintiff *filed a copy 

z of the bond and pleaded loss of the original. The trial court 
held that the plaintiff had failed to prove by credible evi- 
dence the loss of the original, that the suit was not maintain- 

able upom the copy and dismissed it accordingly. There was 

añ appeal to the District Judge of Gorakhpur and this appeal 

was heard by Mr. R. L. Yorke who then held the office of the 
District Judgé. The effect of his order was to set aside the 

° findíng of the trial court, although he did not in terms re- 
verse it. The ‘operative portion, of his order was that 

he remanded the suit to the first court to be tried out on the 
merits. This order was dated the 4th of September 1919 

and against it there was an appeal to this Oourt. In the 

-. *# A, F.O. No. 118 of 1921. 


PreaorTrt, J.—This appeal comes before us under curious ` 
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meantime, however, the trial court, was proceeding with the 
suit, and, on the 19th of December 1919, it passed a decree 
in favour of thé plaintiff in the usual form. This Oonrt’s 
order on appeal was passed on the 21st of May 1920. For 
reasohs given in the judgment, a Bench of this Court allowed 
the appeal, set aside the order of the Judge of Gorakhpur and 
directed as follows :—“ that the appeal be and it hereby is 


RAJKALI 
; 
Gori Nats 
Naik 


returned to tke court of the gaid Judge to be re-admitted on Piggott, J. 


the file of pending appeals and disposed of according to 
law.” When this order reached the Gorakhpur district the 
office of District Judge was filled by Mr. Moir, and Mr. 
Yorke was holding, in the same judgeship, the office of 
Additional Judge. Mr. Moir, no doubt believing that this 
Court desired and intended that the appeal should return, 
if possible, to the same officer who had passed the order of 
the 4th of September 1919, availed himself of his powers of 
transfer under section 24 of the Civil Procedure Code 
(Act V of 1908) to send the appeal to Mr. Yorke for disposal. 
The parties were represented by Counsel before Mr. Yorke 
and although Counsel for the defendants seems in the first 
instance to have stated that he had no instructions, the ques- 
tion in issue was argued before him. Mr. Yorke then 
recorded a definite finding to the effect that the loss of the 
original documént was proved and that the plaintiff was 
entitled to maintain his suit upon a copy. He felt himself 
apparently in a difficulty as to the proper orders to pass in 
consequence of this finding, because it seemed useless to 
re-affirm his original order of remand when this bad in the 
meantime heen carried out by the trial court and had even- 
tuated in the decree of 19th December 1919. It may be also 
that he relied upon a passage in the judgment of this Court 
in which it was said that ifthe District Judge on further 
consideration found that the loss of the original document 
was satisfactorily proved then ‘‘an order of remand was 
correct”. It stems useless to speculate as to what the 
learned Additional Judge would have done if his attention 
had been called to a ruling of the Full Bench of this Court 
in Uman Kunwari v. Jarbandhan (1) but he contented him- 
self with passing an order which, as it stands, declares a 
certain sum of money to be due to the plaintiff as a mort-’ 
gage charge upon certain property, but contains no specific 
directions fixing any date for the pkyntent of the sum, on 
laying down the consequences that are to follow updén 
default of such payment. ,The District Judge probably 


‘believed that a final decree for sale would eventually follow, 


not upon this decree of his, but updén the trial coust’s deéree 
of 19th December 1919. It seems to me, however, that we 
° ° 
(1) Jrg08] I L R, ge All, 479. o` 
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cannot possibly anticipate what complications may arise, or 
what difñculties the plaintiff may encounter upon making 
application for a decree absolute for sale. ‘We have to deal 
with the appeal befors us, which is an-appeal by the 
defendants against the order of the Additional Judge dated 
the 2ist March 1921, the effect of which has been stated 
above. 


A preliminary objection has been Biss to the effect that 
this order as it stands is not an appealable order at all. 
Technically I am of opinion that this objection is well- 
founded; althoughyif this were the only point to be taken 
against the appellants, I should have been quite prepared 
to consider the advisability of allowing them to make such 
amendments, and to take such other necessary steps, as 
would convert the appeal before us intoa second appeal 
from a decree. Taking this view of the matter,'we have 
actually heard tho appellants on the points taken in their 
memorandum of appeal. They are clearly not entitled to 
attack the finding of fact arrived at by the Additional Dis- 
trict Judge upon evidence duly considered by him. The 
one point argued on their behalf has been that, inasmuch 
as this Court’s order of 21st May 1920 directed a remand 
of the appeal to the court of the Judgg of Gorakhpur 
(obviously meaning thereby the District Judge), that Court 
had no authority to transfer the appeal to the ‘Additional 
District Judge for disposal and the subsequent proceedings 
in the court of the Additional District Judge, upto and 
including the order under appeal, were without jurisdiction. 
There is some authority for this contention in the case of 
Sita Ram v. Naum Dulatya (). Authority to the contrary 
has been quoted in some cases decided by the Calcutta 
High Court, but I think it quite sufficient to point out that 
this very point was considered by a single Judge of this 
Court in Pandohi v. Sheo Bharose të). The learned Judge 
pointed out that there had been a change ‘in the law in 
consequence of the redrafting of the present section 24 of 
the Code of Civil Procedure, corresponding with section 
25 of the former Code of 1882. He held that the -older 


decisions based upon the Code of 1882 were no longer appli- 


cable and gave strong reasons for his opinion that, ina 
case Jike the present, any,order of remand passed by this 
Court would-have‘no ‘effect to limit the powers of the Dis- 
trict Judge under section 24 of the Code of Civil Procedure, 
unless this Cóurt’s order,were drawn up in express terms so 
as to disclose a clear inteption of limiting those powers. In 
the* ' present instance the .reyerse is the case. The opera- 


tive portion of this‘ Court’s order merely directed the Dis- 
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e é . E 
e a Ld 


VOL. XX.) HIGH COURT 47 


trict Judge to’ dispose of the appeal according to law. One 
of the waysin which a District’ Judge can dispose of'an 
appeal according to law is to transfer it to the court of an 
Additional Judge of his judgeship for disposal. I have 
no deubt whatéver, speaking as one of the Bench of Judges 
which passed this Court’s order of 21st May 1920, that if 
the whole position had been laid before us we should have 
said that it was better, unless the parties could show cause 
to the contrary, that the*appeal should go back to the 
particular officer, t.e., Mr. Yorke, who had passed the order 
of the 4th of September 1919. -Atany, rate Iam satisfied 

. hat there is no force in the contention ‘that the order now 
under appeal before us is one wholly without jurisdiction 
and liable to be set aside on that account. This finding is 
sufficient to dispose of the appeal before us and I would 
dismiss it with costs. 


_ Warsa, J :—I entirely agree that the appeal fails. , It 
seems to me that the points raised are unsubstantial and 
that in any event the appellant is debarred by having 
appeared and taken an order from Mr. Yorke at the second 
hearing without raising any objection. 


As to the existing legal position of the parties it seems 
to me that theme may be ground for future technical con- 
troversy and I, therefore, desire with a view to assisting the 
parties, if possible, to eXpress my opinion about’ if for what 
it is worth. If chronology alone is regarded, it might be 
argued that the decree passed by the first court in the suit 
on the merits dated the 19th December 1919 was void and 
of no effect because the order of ‘the 4th September 1919 
which gave rise to it had been interfered with by the High 
Court in March 1920, and Ican understand the ingenions 
suggestion that if the foundation is gone the fabric which 
rests upon it, must be taken to have disappeared also. In 
my humble judgment that would bea fallacy in this case. 
I have looked at the passages relied on in the judgment of 
the Full Bench delivered by Mr. Justice Banerji in Uman 
Kunwari v. Jarbandhan, (!) particularly at page 483 to which 
I will refer in a moment, and I have come to the copclusion 
that they are mere dicta which were not necessary for the 
decision of the case. To my mind they go a great deal too 
far. The only point which the Full Bench had’ to decide 
was whether an appeal lay at all and if so whether it ought 
to succeed. In this particular case the remand order when 
interfered with by the decre of this Court was not neces- 
sarily erroneous and has never been declared to be bad. It 
was merely declared by this Gourt to be premature. One is 

(1) [7908] LL R., 30 All 947% 
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always entitled to look at the reasons in a judgment for an 
order or decree which is passed, otherwise law reporting 
would be a superfluity. The remand ordes was set aside 
provisionally. The deeree of this Court wag absolute in 
terms but it invited the Judge below to reconsider the matter 
and it was distinctly held by the judgment, as my brother 
has pointed out, that if the Judge found the loss of the 
original bond proved an order of remand was correct. The 
learned Judge found on reconsideration, which he had con- 
sidered unnecessary in the first instance, that the loss was 
proved, and therefore his remand order became in the events 
which happened petfectly right. The present order is to. 
my mind a mere interim order completing that which the 
High Court had directed him to complete, namely his deci- 
gion upon the preliminary point. It is not a decision on 
the merits, and in my opinion the plaintiff would be wrong 
to treat it as a decree in his suit. A decree has been passed 
in the suit by the first court. At the time the trial was held 
and that decree was passed it was a perfectly lawful pro- 
ceeding. More than that, it was conducted in obedience of 
the order of the lower court remanding the suit to the first 
court for trial. In the authority to which I have just re- 
ferred it is said that the ‘‘ jurisdiction to hear the suit a 
second time is derived solely from the order.of remand. If 
that order is erroneous and is set aside everything done in 
pursuance of the order must fall to the ground and be of no 
effect.” Again it is said if the remand order were wrongly 
made the decree and indeed all the proceedings taken under 
the remand order are null and void. I think those state- 
ments are much too sweeping. It depends on the circum- 
stances in each case and on the nature of the invalidity of 
the remand order. If the remand order is finally set aside 
and is such an order as ought not to have been passed at all 
in any case, it may be that the proceedings in the court 
below fall with it. But in this case, 4nd it myst have hap- 
pened in many other cases, the proceedings taken in the 
first court as a result of the remand order against which 
there is an appeal must be and ought to be held to be de bene 
esse. The subsequent event in this case resulted in the 
semand’order being shown to have been quite right. It 
seems to me that it would be turning the law into absurdity, 
and would amount to a denial of justice if a proper trial 
Which has taken place under a remand order made by the 
appellate court and in obedience to such remand order, were 
held to be invalid whén as the result of the High Oourt’s 
own decision that remand order turned out to have been 


perfectly jistified. . 
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° BHOLA 3 
Š * versus 
` EMPEROR* 


Criminal Procedure Code (Act V of 1898), Section 110 —Jurisdiction— 
“Within the Jocal limtts’'— Whether permanent residence within local 
limits essential to give jurisdictlon. 


Section rro of the Criminal Procedure Code hag, on the question 
of local jurisdiction, left the matter of permanent residence of the 
person proceeded against, open. It is not a question of permanent 
residence but of where the person practises his career as a thief ‘or 
a house-breaker or whatever it may be. 

Where proceedings under Section 110 of the Criminal Procedure 
Code were instituted in the court of a Cantonment Magistrate 
against a person who was usually a resident within the cantonments, 
and the evidence was that he was by habit a thief within those 
cantonments: e/d that the Cantonment Magistrate had jurisdic- 
tion, notwithstanding the fact that some months before the prow 
ceedings commenced the person worked.as a chaukidar at a house 
in the civil lines but also carried on his career of-crime in thé 
cantonments, 

CRIMINAL Rergerenck made by T. K. Jonnston Bsa, 
Sessions Judge ef Agra. 


Iqbal Ahmad, for the applicant. 
The Crown, was not represented. 
The following judgment was delivered by 


STUART, J.—The Sessions Judge of Agra has referred to 
this Court the case of a certain Bhola sweeper who has been 
bound over by the Cantonment Magistrate of Agra under 
Section 110, Criminal Procedure Code. He has been asked 
to furnish two sureties of Rs. 100 each and to execute a bond 
himself for Rs. 200 tg be of good behaviour for one year. 
The proceedings were perfectly regular An appeal was 
filed to the District Magistrate who dismissed it by a con- 
sidered'order. The Judge suggests that the proceedings 
were without jurisdiction and that the evidence did not 
justify the passing of the order. Bhola has been represented 


in this Court by competent counsel who has argued on the’ 


merits. I take first the question of jurisdiction. It is proved 
that Bhola is a resident of Boileatganj which is tn the*Agra 
cantonments. The Cantonment Magistrate had clearly 
jurisdiction under section 110, Crimina] Procedure Code, if 
Bhola was a person within tlie local*limits of his jhrisdiction. 
The section has left the matter of permanent residgnee open. 
It is not a question of permanent ‘residence but of where the 
* Cr. Ref. No. 696 of1g21° °? . : 
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man practises his career as a thief or a house-breaker or 
whatever it may be. Ifa resident of Allahabad‘ went to 
Benares ang there carried on a career of grime for several 
months the Benares Magistrate would have the power to 
take action against him under section 116, Criminaj Pro- 


. cedure Code. If on the other hand a resident of Allahabad 


was carrying on a career of crime in Allahabad and then 
went temporarily to Benares for a few months, the Allahabad 
Magistrate would have a right to proceed against him. The 
case here is that the man is usually a resident of Boileauganj. 
The evidence’ shows that he was by habit a thief in 
Boileauganj. Som’ months before the proceedings com- 
menced he worked as a chaukidar of a Munsif a short 
distance away in civil lines. He is no longer chaukidar to 
that Munsif. His service with him was not uninterrupted. 
He continued to return to Boileanganj and the evidence 
shows that he is carrying on a career of crime in Boileanganj. 
The Cantonment Magistrate certainly had jurisdiction. With 
regard to the merits, a court of revision should not usually 
go behind the facts as found by the trial court and the court 
of appeal. Unless (Ön the face of it the decisions are 
perverse, it ig most inadvisable to go behind their findings. 
The Oantonment Magistrate tried the case very carefully. 
He has written a reasoned and well thought out judgment. 
He had before him a mass of evidence on behalf of the 


- prosecution which showed that îm Boileauganj there is a ° 


gang of thieves the members of which are sweepers ; that 
Bhola is closely connected with: certain men who have 
already been convicted, and that he is a member of the gang. 
The evidence of repute is very strong. Against this was 
the evidence of perfectly respectable witnesses who state 
that they know nothing against him, but these witnesses 
were not in a position to know very much about the matter 
one way or another. Instances could be multiplied in which 
men working as domestic servants fér respectgble gentlemen 
who had no reason to suspect them in any way, have 
carried on, unknown to their employers, a career of crime. 
That is a phenomenon common to all countries. The learned 
Sessions Judge appears to think that if a man works as a 
chaukidar, it would be impossible for him to get away at 
night to commit crime without the knowledge of his master. 
So far from being impossible, in most cases it is com- 
peratively easy for him to do so. Apart from any other 
method of espaping observation, it is very simple, if a man 
be a criminal, for him to-provide a substitute for the hours 
when he is otherwise engaged. Thus the~/was a mass of 
evidence Which proved that Bhola was a habitual thief. That 
evidence was hkeligved by the Cantonment Magistrate and 
. . e e 3 
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by the District Magistrate who heard the appeal. There is 
no reason for mę to disbelieveit. On the face of it it reads 
true. The evidence for the defence was of no value. The 
learned Sessions Judge notes that it appears that the Can- 
tonment Magistrate rejected the security tendered by Bhola 
without taking any evidence. I have been unable to dis- 
cover’ anything on the record to show that the Cantonment 
Magistrate réjected any seeurity without making proper 
enquiries. I refuse to interfere and direct that the record be 


teturned. 
° Records returned. 


DEBI RAI anD orHERs (Applicants) 
versus 


PRAHLAD DAS ann oTHERS (Opposite Parties) * 

Act XXVI of 1920, Section 3 (¢)—Not applicable tocase ofa decree 
passed before that Act came into force—Ctvil Procedure Code (Act V 
of 1908), Order g5 rule 7—Application for deposit presented within 
period—Order permitting deposit passed after expiry of period— 
Whether deposit gnvalid. 

Act XXVI of 1920, Section 3 (f) is not applicable in the case of 
an appeal tothe Privye Council from a decree passed before the 
coming into force of that Act; such an appeal is governed by Order 
45 rule 7 of the Code of Civil Procedure, 1908, as it existed prior 
to its amendment by that Act. 

Where, within the period allowed by Order 45 rule 7 an applica- 
tion was made that the amount of the deposit might be received 
in cash and invested in Government securities, and the Order made 
was, “ lay before the Bench concerned,” and on the next sitting of 
that Bench an order was made that the money might be received, 
but in the interval the period had expired: Æezd that the deposit 
was to be dgemed to have been duly made. 

APPLICATION for revocation of certificate granted by the 

High Court for an appeal to the Privy Council. 


Iqbal Ahmad, for the appellants. 
Girdharilal Agarwala, for the respondents. >. 
The judgment of the court was delivered by 


Mears, C. J.—Debi Rai and others, who axe the appel- 
lants in this matter, had a decree passed against them on 
the 9th of December 1920. On the 7th of June 1921 they 
made an application that Rs. 4000, fhen in existence in 
cash, might be received and war bonds or Government 
security notes might be purchased in the names ôf the peti- 
tioners. The order that was made on that application, 
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which was, it is to be noticed, within six months from the 
date of the decree, was ‘lay before the Bench concerned.” 
At the next’sitting of the Bench concerned an application 
was made that this money might be received ahd the order 
was made, That order was made five days beyond the 
period of six months from the date of the decree. It should 
be stated that in the intervening period, namely on the 22nd 
of April 1921, the appellants abtained a certfficate which 
fulfilled the requirements of the law. On the 21st of Novem- 
ber 1921 the respondents lodged an objection to the admis- - 
sion of the appealeand prayed that the certificate of the 
22nd of April 1921 might be revoked. The grounds on 
which they asked that this should be done is that the appel- 
lants were out of time onthe 14th of June 1921 when they 
made the payment into this Court. To obtain an order on 
this objection itis necessary for Mr. Nihal Chand, who 
appears on behalf of the respondents, to show that this case 
is governed by Act No. 26 of 1920. Mr. Iqbal Ahmad has 
puta very short answer, which is this: he maintains that 
his decree being of the year 1920 one must look at the pro- 
visions of the Act of 1908 and Order 45 rule 7 as it was in 
its unamended state in the year 1920; and he claims that, 
by virtue of the decree having been made on the 9th of 
December 1920, he is entitled as of right to six months from 
that date within which to make the deposit. He then points 
out that he attended here on the 7th of June, which admit- 
tedly is within six months, ready and willing to comply 
with the terms of the rule and that it was only by the-cir- 
cumstance that the proper Bench was not sitting on that 
date, or on the 8th or 9th June, that he was unable to obtain 
an order from the Bench which would permit his depositing 
the money. We think that this application is governed by 
the Act of 1908. There is no need for Mr. Iqbal Ahmad to 
bring himself within any of the provisions of the Act of 
1920, and indeed if he had come within that Act he would 
have been out of time. In these circumstances we are of 
opinion that the objection cannot prevail and that the 
application on the part of the respondents that the certifi- 
cate may be revoked must be dismissed with costs. 


Application rejected. 
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© ABDUL HAKIM KEAN (Defendant) 
$ versus 
RAM GOPAL axo ornens (Plaintiffs) * 
Evidence Act ({ of 1872}, section 92, proviso (1)—Mistake in mortgage 


deed—Misdescription of property mortgaged—Admissibility of eyi- 
dence to p! ove and correct the mistake. 


Where, upon the renewal of a’ mortgage one of the mortgaged 
properties was, apparently by a clerical error, misdescribed in the 
later deed though correctly described in the former deed, and the 
mortgagor had no such property as was incorrectly described in the 
later deed: Held that under Proviso (1) to Section 92 of the 
Evidence Act evidence was admissible to prove the mistake 
by reference to and comparison of the former deed. 


SECOND ÅPPRAL, froma decree of Basu Ganaa SAHAI 
Additional Judge of Meernt, modifying a decree of Babu 
Kashi Prasad, Additional Subordinate Judge. 


S. M. Sulaiman and Bhagwati Shankar, for the appel- 
lant. 


Surendra Ngth Sen, for the respondents. 
The judgment of the court was delivered by 


LINDSAY, J.—After hearing the learned counsel in this 
case we think the appeal must fail and the judgment of the 
court below must be affirmed. 


The question now before us is a question of fact and 
there is a definite finding by the lower appellate court. 


The plaintiffs brought a suit on a mortgage and asked 
for sale of certain properties specified in the deed. With 
regard to one item of, property the plaintiffs’ plea was that 
the descriptign of it in the mortgage deed was wrong. 

The mortgage deed purports to show that one of the 
items of the mortgaged property was khewat No. 3 in mahal 
Jafar Beg. The plaintiffs’ case was that this description 
was a mistake and that what was mortgaged and what was 


intended to be mortgaged was khata No. 3in mahal Ismat] 


Beg. 

It was alleged, and the fact is admitted, that the mort- 
gagor Abdul Halim Khan, who is the appellant here, has 
no interest in khata No. 3 in mahal Jafar Beg ; on the other 
hand itis proved that he had an interest in khata No. 3 in 
mahal Ismail Beg and that this interest is now, by reason of 
partition, included in the mahal called mahal Abdul Hakim. 
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The first court ‘held that there was no proof of mistake. 
The lower appellate court has held that there was a mistake 
and it has found in favour of the plaintiffs. 


It has been argued before us here that this finding of 
fact arrived at by the learned Additional Judge is not bind- 
ing inasmuch ag the learned Judge referred to evidence 
which was not admissible. We cannot agree with this 
contention. The learned Judge’ of the lower court traced 
the history of the mortgage in suit up to the first mortgage 
between the parties made in the month of June 1892, which 
showed that in the mortgage of that date the mortgagor 
had mortgaged a share in khata No. 3 of mahal Ismail Beg 
along with other properties. That deed of 1892 was renewed _ 
by a later deed executed in 1897. Comparing the two deeds 
it appeared to the learned Judge of the court below that 
in copying out the list of items of property mortgaged a 
mistake was made in the deed of 1897. According to the 
judgment of the court below the mistake was that after the 
words “ khata or khewat No. 3” the words ‘mahal Ismail 
Beg” were left out. Itis an admitted fact that the mort- 
gagor owned property in khata No. 4 of mahal Jafar Beg 
and so it seems to have been assumed that the entry regard- 
ing khata No. 3 from which the words had been omitted 
as we have said above referred also to mahal Jafar Beg. 


The bond now in suit was executed in the year 1907 and 
the finding of the court below is that the mistake which was 
made in drawing up the deed of 1897 was again repeated in 
the document of 1907 now in suit. The learned Judge felt 
no doubt that there had been a clerical error and according- 
ly he allowed the plaintiffs’ claim in respect of the property 
in mahal Ismail Beg. 


We cannot allow the argument that the learned Judge 
of the court below was not entitled to look aé the earlier 
documents of 1892 and 1897. Under Proviso (1) to section 
92 of the Evidence Act it is laid down that any fact may 
be proved suchas........ mistake in fact or law which 
would entitle any person to any decree or order relating to 
ae document. It cannot therefore be doubted that it was 
open to the plaintiffs to prove this mistake and the evidence 
which they produced to-prove that fact was certainly admis- 
sible. The result therefore is that we affirm the decree of 
the court below and order that this appeal be dismissed 
with costs. ° ‘ i 


: x . Appeal dismissed. 
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MAHADEO SAHAI (Applicant): 
versus ` 


“THE SECRETARY OF STATE FOR INDIA IN 
COUNCIL AND OTHERS (Opposite Parties) * 


Civil” Procedure Code (Act V of 1908),"Section 115—Application for 
leave to swe in forma paupéris—Order rejecting stich application— 
vx Whether revision lies. 

On the question whether a revision lies under section 115 of the 
Code of: Civil Procedure against an ordet rejecting an application 
for leave to sue in forma pauperis: 

PIGGOTT, J., reserved the question, though expressing an opinion 
in favour of such revision and ees the case from the 
decision in Buddhoo Lal v. Mewa Ram, 19 A. L. J. R, 558. 

WALSH, J. held that the revision did not lie, after the decision 

in Buddhoo Lal v. Mewa Ram, 19 A. L. J. R, 558 


Cıvıı REVISION, from an order of CHAUDHRI Saryip ABDUL 
Hasan, Subordinate Judge of Jaunpur. 


Harnandan Prasad, for the applicant. 
S. M. Sulaiman, for the opposite parties. 
The following judgments were delivered. 


Priacorr, J.—This is sn application in revision against 
an order rejecting an application for leave to sue in forma 
pauperis. So far as Iam concerned I reserve the question 
whether an application in revision lies against such an order. 
Personally I think the question is distinguishable from that 
decided recently by a Full Bench of this Court(!), in that no 
suit was ever instituted in the court below, as the suit would 
only have commenced if the application had been accepted 
and the petition registered as a plaint. Moreover, the effect 
of the order brought before us in revision was to dispose, 
for the time. being, of the.entire matter pending in that 
court. However, reserving this point, I am clearly of opinion 
that the application before us must fail. The court below 
has written along order, certain portions of which do in 
my opinion go beyond the jurisdiction of the court, at the 
particular stage then reached, as limited by rnle 5 of Ordet 
33 of the Civil Procedure Code. Nevertheless the order 
before us does in my opinion ‘give-adequate reason, pro- 
ceeding upon materials then properly before the court, for 
rejecting this application. In substance the court below 
has held that the petitio accompanying thé application 
discloses no cause of action against the first defendant, 
namely the Secretary of State for India in Council. Inso 

* Civ, Rev. No. 119 of 19270 ° 


Piggott, J. 


Orv. 
1921 


MAHADEO 
BAHAI 
v. 
SEORETARY 
OF STATE FOR 
INDIA IN 
Covxon.. 


Piggott, J. 


Walsh, J. 


RAFIQUE, J. 
Piagorr J. 


56 HIGH COURT [A. L. Sete 
holding I think the court below was clearly right and the 
finding has not been seriously contested in argument before 
us. All that.the court below has done, aftergoming to that 
conclusion, is to say that the application ag it stands, 
supported by the statement of particulars (vide Order 33rule 
2 of the Civil Procedure Code) which actually accompanied 
it, should be rejected on the ground that’ it discloses no 
cause of action against the principal defendant. The question 
whether an application, supported by a somewhat different 
set of particulars, and alleging a cause of action against 
some only of the other defendants, would or would not have 
been maintainable, *and would or would -not have ‘been 
accepted by the court below, is a matter which that court 
was not called upon to decide and has not decided: This 
application wasin my opinion rightly rejected for the' reasons 
already given.: I would therefore dismiss this application 
with costs. S 


Warsa, J.—I agree on the merits and I merely wish to 
add that in my view we could not have entertained this appli- 
cation on any ground, it not being a “ case decided” within 
the meaning of the decision of the recent Full Bench(1), and 
that any previous decisions of this Court which have admit- 
ted revisions in the case of the rejection of an application 
to be allowed to sue in forma pauperis must be treated as 
having been overruled. . 


Application rej jected. 
(1) Vide eR: LJR, 558." 





JAHANGIR KHAN (Defendant) 
versus 
SYED ABDUR RAHMAN (Plaintiff) * 


Pre-emption—“ Azis garib” and“ Asis baeed"'—Muhammedan Law— 
Death dissolves relationships created by marriage—Whether uncle of 
deceased husband is "t asiz ” of the widow who has re-married. 

Under the Muhammedan Law death or divorce dissolves the tie 
and, relationship between the parties; and this is much more so in 

* the case of a woman who after the death of her first husband 

marries into another family. Hence, an uncle of the deceased 
husband of a Muhammedan, widow who has remarried into another 

* | family is neither ' aziz qarib ” nor “ aziz baeed”’ of the widow and 

.is not entitled to pre-empt, as coming within those categories, upon 
a sale by thé widow. . 

Spooxp ÅPPEAL, from a, decree of Basu Prarz Lar Bas- 

roa, Second Additional Subordinate Judge of Basti, revers- 

ing a decree of Raby Brij Behari Lal, Additional Munsif, 
° +S. A. No. 167 of 1920. | 
° . zA 
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Shiva Prasad Sinha (with him 8. M. Sulaiman), for the 
appellant. 


Iqbal Ahmad, for the respondents. . 
The judgment of the court was delivered by 


Ravigun, J.—The only question at issue between the 
parties in the appeal before us is as to the construction of 
the words ‘sharik agis qarib” and “sharik aziz baeed’’. 
The vendor is a lady who Was married first to one Inamul 
Hag. After the latter’s death she married one Basbir-ud- 
din. She executed a deed of sale in respect of some of her 
property in favour of one of her co-sharérs. The suit out of 
which this appeal has arisen was brought by the uncle of 
her deceased husband for pre-emption, on the ground that 
under the terms of the wajib-ul-arz he had a preferential 
right to the vendee in spite of the latter being a co-sharer 
in the village. The court of first instance dismissed the 
claim. On appeal the decree of the first court was set aside. 
It is contended before us on behalf of the defendant vendee 
that the view taken by the lower appellate court of the words 
“sharik agiz qarib” and “sharik agig baced’’ is erroneous, 
Under the Muhammedan law death or divorce dissolves the 
tie between the husband and wife. On the happening of 
either event tke relationship between the parties ceases. 
Much more would it be so in the case of a woman who after 
the death of her first htsband marries into another family. 
On the facts in this case we are of opinion that the plaintiff 
pre-emptor cannot succeed on the ground that he is either 

a “‘shartk agiz qarib” or-a “sharik asta baeed’’ of the vendor. 
The appeal is therefore allowed, the decree of the lower 
appellate court is set aside and that of the first court res- 
-tored with costs throughout to the vendee. 


Appeal allowed. 


SHAMSHER SINGH anp axnoraerR (Defendants) 
versus 
PYARE LAL ann anoruer (Plaintiffs) * « 
Second Appeal—Pre-emption—Custom—Finding as to custom of 
pre emption—Mixed question of fact and of law, g 


A finding on a question of custom of pre-emption shoulg be 
treated as a mixed finding of fact and of law, and can be interfered 
with in Second Appeal. . 


Fisst APPEAL, from an order a B. ©. Fonpzs, ESQ., 
District Judge of Farrukhabad. - 
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Kailas Nath Katju, for the appellants. 
Surendra Nath Sen, for the respondents. 
The judgment of the court was delivered by | 


RaFiqvuz, J.—This is an appeal by the defendants in a 
pre-emption suit against an order of: remand. The trial 
court held that no custom of pre- emption was proved and 
dismissed the suit. In appeal the learned District Judge 
has Held that the copy of the wh&jib-ul-arz of 1872 produced 
is sufficient prima facie evidence of the existence of a 
custom of pre-emption. He has passed an order of remand 
because there remained other issues to be tried out. In our 
opinion the quotation given by the learned District Judge 
from the wajib-ul-arz in question is decisive against his 
view. The document as it stands is a clear record of an 
agreement come to by the co-sharers at the time of the 
settlement. The reason why there should have been such 
an agreement is explained by the learned District Judge 
himself in a later part of the judgment. Two villages were 
being joined and hence the co-sharers recorded their agree- 
ment that such and such rules as to pre-emption should 
hereafter prevail in the joint village. There were other 
pieces of evidence also tending to controvert the existence 
of the custom set up by the plaintiffs, one of them a decision 
in á suit in which it had been held, on the plea of the plain- 
tiff Pyare Lal himself, that there” was no custom of pre- 
emption in this village. In our opinion the finding of the 
lower appellate court was clearly wrong. It has been pressed 
upon us that the finding is one of fact and should not be 
interfered with. In spite of an expression somewhat loosely 
used ina contrary sensein one decision of this Court, to 


which our attention has been called, we see no reason to- 


differ from the generally established rule of this Court which 
treats a finding on a question of custom as a mixed finding 
of fact and of law. In any case the ‘finding in this instance 
rests, in our opipion, Upon a misinterpretation of the most 
important document inthe case, namely the wajéb-ul-are, 
and that alone would be a valid ground for interference in 
any second appeal. We allow this appeal, set aside the 
order of the lower appellate court and restore the decree of 
the court of first instance, with costs in favour of the defend- 
ants appeueee throughout. - 
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* RAM SUKH (Defendant) 
° ° versus 
MRS. L. E. O’NEAL (Plaintiff).* 


Ajme Regulation (LII of 1877), sections 6, 9—Pre-emplion—" Sale", 
definition ofs—Whether right of preemption arises where no sale- 
deed has been executed. 

The principles daid down in the ruling in Begam v. Muhammad 
Yakub, I. L. R. 16 All, 344 should be followed in cases where a 
tight.of pre-emption is claimed under--the statute law of Ajmer- 
Merwara. 

Hence, where land was sold in Ajmer-Merwara and the vendee 
paid the price and obtained possession, but no sale deed was exe- 
cutedas required by Section 54 of the Transfer of Property Act: 
Held that a right of pre-emption arose, 

MIScELLANEOUS RergeRENor, under Section 21 of the 
Ajmer Courts Regulation (I of 1877). ` 

' Ram Nama Prasad, for the petitioner. 

The opposite party was not represented. 

The facts are fully set forth in the following 

Referring Order :— 

‘A resident of Ajmer named Birdha mortgaged his land 
usufructuarily to one Ram Sukh and subsequently sold it 
to him for Rs. 400. In order, however, to defeat a possible 
claim for pre-emption on the part of one Mrs. O’Neal, who 
owned the adjoining plot, no formal sale deed was executed. 
This, at any rate, is the explanation given in the statement 
of the vendor and he further states that Ram Sukh paid 
the full price agreed upon and that his possession then 
changed from that of mortgagee to that of owner. Mrs. 
O’Neal becoming aware.of the transfer filed a suit for pre- 
emption in respect of the-plot of land. ‘The claim was 
contested by Ram Sukh who pleaded inter alia that as there 
was no regular sale deed as required by section 54, Transfer 
of Property Act, there was no legal sale and, therefore, no 
suit for pre-emption lay. The Oourt of first instance ac- 
cepted the defendant’s plea and dismissed the suit but the 
Additional District Judge in appeal, following the ruling 
in 16 Allahabad 344, held that the plaintiff had’ obtaified ẹ 
right of pre-emption inasmuch as the defendant Ram Sukh 
had in fact purchased tue plot and had paid the considera- 
tion and obtained possession and’that the statement of the 
vendor Birdha showed that no salt deed had been written 
for the very reason that Ram Sukh apprehended that the 
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plaintiff might bring a suit for pre-emption. He, there- 
fore, decreed the suit. 5 


In Ajmer-Merwara, the: law governing’ preemption is ` 


‘given in Chapter 2 of ‘the Ajmer Laws Regulation ([U of 
1877) though no definition of sale is given. The law of 
pre-emption obtaining in Ajmer-Merwara appears to be the 
same as that in force in Oudh. In the above cirtumstances 
the question of law which the. Hon’ble the Chief Commis- 
sioner wishes to refer for the opinion :of their Lordships 
‘of the Allahabad High Court is as follows:— p 

‘As a law of pre-emption is provided ‘by Statute in 
Ajmer-Merwara, should the Courts in this Province, in 
deciding whether a right to sue for pre-enption has arisen, 
accept the definition of sale contemplated in Mohammadan 
.Law.in accordance with the ruling in 16 Allahabad 344, or 
decide the question of sale with reference to the provisions 
of the Transfer of Property Act?’ : 


The Hon’ble the Chief Commissioner is inclined to con- 
cur in the view taken by the Court of first instance, but ‘as 
he understands that the ruling given in 16 Allahabad 344 
is followed in Oudh and as there is no precedent dealing 
with the question so far as Ajmer-Merwara is concerned, 
he would be grateful for a ruling from thew Lordships of 
the Allahabad High Court.” 


The Reference was heard by a Bench and the judgment 
of the Court was delivered by : 


Piacort, J.—This is a reference from the Chief Commis- 
sioner of Ajmer-Merwara. We have heard it to-day in the 
presence of counsel representing one of the parties con- 
cerned, but in the absence of the other party, Mrs. L. E. 
O'Neal. A communication has been received from the latter 
to the effect that she is not in a position to employ counsel 
to argue her case but would have’wished to be present in 
person at the hearing. As shé was prevented from being 
present in person by the state of her health she asks us to 
postpone the hearing. In view of the ‘purely legal and 
technical nature of the question submitted to us we find it 
.a little difficult to understand what purpose would be served 
by Mrs. O’Neal being present in person. We decided in 
any case to.hear counsel for the opposite. party in the first 
instance, reserving the question whether we should fix a 
further date to permit of Mrs. O’Neal’s presence after we 
have heard and considered hisarguments. As we are pre- 
fared to return an answer to the reference which is in 
gubstance* the answer Mrs. O'Neal would desire, we do not 
think~it necessary, to postpone the matter further. The 
question referred is this :—‘“ As allay of pre-emption is 
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provided by statute in Ajmer-Merwara, should the courts 
in this Province, in deciding whether a right to sue for pre- 
emption has arisen, accept the definition of sale contemplat- 
ed in Muhammadan Law in accordance with the ruling 
in LeL. R. 16 Allahabad, 344, or decide the question of sale 
Via to the provisions of the Transter of Property 
et 2? 
_ -It seems clear to us thatthe question must be answered 
with reference both to the principles underlying the Allaha- 
bad decision and to the wording of the Ajmer Regulation 
(No. III of 1877) where it-deals withethe question of pre- 
emption. We note particularly the definition in section 6, 
Chapter II of the said Regulation, where a right of pre-emp- 
tion is stated to be a right to acquire immoveable property 
in preference to other persons in certain specified cases. 
' Then in section 9 we find that a right of pre-emption arises 
in certain cages in respect of property to be sold, not neces- 
sarily property which has been sold already. Under the 
circumstances we are clearly of opinion that the principles 
laid down in the Allahabad ruling mentioned in the refer- 
ence, Begam v. Muhammad Yakub ('), should be followed in 
cases where a right of pre-emption is claimed under the 
statute law of Ajmer-Merwara. A further question may 
arise as to whefher or not, after a pre-emption suit has been 
decreed under circumgtances similar to those of the case 
now before us, the pre-emptor may not lawfully require and 
claim as one of the reliefs in the guit, the execution ofa 
formal document completing the transfer in his favour,*so 
as to fulfil the requirements of the Registration law and of 
section 54 of the Transfer of Property Act (IV of 1882). 
This question, however, does not directly arise out of the 
Reference made tous which we think we have sufficiently 
answered. As this Reference has been heard ex parte we 
do not make any orderas to the costs of the hearing in this 
court. k : ' 
a) [1894] I. L. R. 16 All, 344. 
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DEL SUS 
CHATURA KUNWAR ( Plaintiff) r ° 

Tenancy Act (TI of 1901), section 201 (3)—Suit for profits—Platgtiff 
recorded co-sharer— Subsequent decision by Civil Court against plain- 
tifs titl—Lffect of such decision, in appeal from decree in profits 

suit, 
In a suit for profits under Section 164 of the Tenancy Act the 
` defendant denied the plaintiff's title, but the Court decreed the 
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suit on the ground that the ‘plaintiff was a recorded co-sharer. 
While an appeal from that decree was pending, the defendant filed 
a suit and obtained a decision from the Civil Coyrt that the plaintiff 
had no title, anda copy of this decision was filed in the appeal, 
Held, following the decision in Bhawani Singh w Dilawar Khan, 
I L. R. 31 All, 253, that a Civil Court of competent jurisdiction 
having decided the title to the property adversely to the plaintiff 
who claimed profits, the Revenue Court could not ignore that 
decision but was bound to give effect to it, and the ,Lower Appel- 
late Court should, therefore, have*dismissed the suit. 
SECOND APPEAL from a decree of E. H. AsuwortH Esq., 
District Judge of Qawnpore,. confirming a decree of Saiyid 
Inayat Husain, Assistant Collector, First Class. 


Surendra Nath Sen and Surendra Nath Gupta, for the 
appellants. 

Saila Nath Mukerji, for the respondent. 

The following judgments were delivered. 

Ryves, J.—Musammat Chatura Kunwar who was record- 
ed inthe khewat asa co-sharer brought the suit, out of 
which this appeal arises, under section 164 of the Agra 
Tenancy Act for her share of the profits for the years in 
suit against her deceased husband’s brother, Baldeo Singh, 
the defendant-appellant here. The main defence was that 
Lachhman Singh the husband of Musammat Chatura 
Kunwar was the brother of Baldeo Singh defendant and joint 
with him, that on the death of Ifachhman Singh, Baldeo 
Singh had at the request of the plaintiff got her name en- 
tered in the revenue papers only for her consolation and 
that she had no proprietary right. The trial court refused 
to go into this question and gave the plaintiff a decree ag, 
her name was recorded in the khewat. The defendant 
appealed. During the pendency of the appeal the defendant 
filed a.suit.in the Civil Court and obtained a decree which 
declared that Musammat Chatura Kunwar was nota co- 
sharer. This decree was passed, it appears, on the 
strength of a compromise to which Musammat Ohatura 
Kunwar was a party in a previous suit which was brought 
in 1899 for profits, in which she admitted that she was not 
a co-shgrer and that her name was merely entered for main- 
tenance and consolation. A copy of this decree was pro- 
duced before the learned Judge of the lower appellate court. 
Thereupon he fixed.two points for decision :— 
` °(1) Was the lower court: right in holding the plaintiff- 
respondent fo'be a co-sharer and as such entitled to bring 
the suit ? aren 


(2) If 8o, is this court*nevertheless bound or entitled 
to upset the, decision of, the lower court on the ground that 
e . e . . e 
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since the lower court’s decree was passed the appellant has 
obtained a decree of a Civil Court declaring the respondent 
not to be a co-sRarer ? 


Qa the first point he held that the lower court was right 
in refusing to look at anything except the entries in the 
khewat, and on the second point, after considering two cases 
to which we shall presently refer, held that there was no 
ruling which’ went as far as*to lay down that an appellate 
Revenue Court must pay regard toa declaration obtained 
after the decision of the case by the Revenue Court of first 
instance, and having come to the conélusion trat at the 
time the Revenue Court had passed its decree the plaintiff 
was recorded a co-sharer, held that its decision was right. 
On appeal: before us it has been argued that this case cannot 
be distinguished from the Full Bench case of Bhawani Singh 
v. Dilawar Khan (1). The only difference in the facts be- 
tween that case and this lies in the circumstance that in that 
case an issue was remitted ky the District Judge in whose 
court an appeal was pending. Before that issue could be 
decided the defendant in that case brought a suit in the 
Civil Court for a declaration of his title and obtained a decree 
in his favour. He produced this decree before the Assistant 
Collector at the trial of the issue remanded to him but that 
court refused to admit it in evidence. On appeal, although 
this decree was before the District Judge, he held that 
until the defendant had got the village records amended in 
his favour in accordance with that decree, no effect could 
be given to it in a suit of this nature, and that the defend- 
ants must pay profits according to the recorded shares as 
they then stood in the khewat. In principle it seems to me 
that that case cannot be distinguished from the present. In 
that case it was held, following a previous decision of this 
Court in Durga Shankar v. Gur Charan (3), that when as 
between partigs to a revenue suit, a Civil Court of competent 
jurisdiction has decided the title to the property adversely 
to the plaintiff who claims profits, the Revenue Court is not 
competent to ignore that decision, and this Court decreed 
the appeal and remanded the case. On behalf of the res- 
pondent before us it has been argued that the decision of 
the majority of the Judges in the Full Bench case of Durga 
Prasad v. Hazari Singh (3), virtually overruled the degision 
in Bhawani Singh v. Dilawar Khan. A previous decision 
of this Court was expressly dissented from but a case of 
` Bhawani Singh v. Dilawar Khan‘ was not ressly 

dissented from, and there are observations in the con neluding 
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part of the learned Cuizr Justice's judgment on page 807 
and in the judgment of Mr. Justice Banzai on page 813 
which would suggest that it was not the4ntention of the 
Court to dissent from-it. The case of Bhawani Singh v. 
Dilawar Khan (1), has been considered since in Margu 
Lal v. Med Singh (°). The actual facts of that case 
were somewhat different. There, while a similar suit. was 
pending in the Revenue Court the defendant not only 
got a Civil Court’s decree déclaring that the plaintiff 
was not entitled, but had got the revenue records corrected 
in accordance with, the Civil Court’s decree. Both lower 
courts dismissed the plaintiff’s suit which was, on appeal, 
decided by a Division Bench of this Oourt (Banergr and 
RAFIQUE, JJ). The Full Bench case of Durga Prasad v. 
Hagari Singh (8) was cited and it was argued that the 
Revenue Court should have decided the case on the entries 
in the revenue papers as they stood at the date of the suit 
but the learned Judges relied on the case of Bhawani Singh 
v. Dilawar Khan (1), and held that that ruling governed 
the case then before them, and accordingly dismissed the 
appeal. Under these circumstances it seems to me that we 
are bound to hold that the case of Bhawani Singh v. Dilawar 
Khan has not been overruled and therefore must be 
applied in similar circumstances. I can see no ground for 
differentiating the facts of this case from the facts of that 
case and that being so it seems to fne that we are bound by 
it. The result in my opinion is that this appeal must be 
allowed and the decree of the court below be set aside and 
the plaintiff’s suit be dismissed in all courts with costs. 

Goxut Prasap, J.—I agree in the judgment of Ryves, J. 
and have nothing further to add except that in a case of 
this kind the order or decree of a Civil Court declaring the 
rights of the parties, if passed before the end of the litiga- 
tion, must be followed. This is only consistent with the 
whole scheme of the Tenancy Act, according ‘to which the 
Civil Court is the only court to decide questions of title, 
except in certain cases where the Revenue Courts are autho- 
rised to do so and are then to follow the procedure of Civil 
Courts, their decisions having the‘foree of Civil Court 
decrees. 





; R a Appeal allowed. 
e (1) [t909] I L. Rẹ 31 All, 253. (2) [1915] 29 I. Ca 509.. 
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LACAMI DAS (Juägment-Debtor) 
versus ` 
BABA KALI KAMLI WALA RAM NATH (Decree-Holder).* 


Civil Procedure Code (Act V of 1908), Order 21, rule 2 (2)—Evidence 
Act (1 of 1872), Section 92 — Adjustment of decree out of court —Alleg- 
ed oral contract which kas mot been performed by either party— 
Whether such contract can be set up as an adjustment of the decree 
under execution —Whether evidence of such contract admissible 


Where in answer to an application for @xecution of a decree the 
judgment debtor alleged that the decree had bsen adjusted out of 
court to the satisfaction of the decree-holder on the basis of an 
oral agreement between the decree-holder and himself, by virtue of 
which he was to make certain payments to, and excute certain 
deeds of transfer in favour of, the decree- holder, but it appcared 
that none of these things had bzen performed by him, and the 
decree-holder denied that any such agreement had taken’place: 
Held that an alleged adjustment on the bisis of an oral agreement 
which was set up by the judgment debtor but was denied by the 
decree-holder and which was not as yet performed by ciiher party, 
could not successfully be set up so as to prevent the decree-holder 
from executing his decree. 

It was not for the execution court to enquiie into matters which 
would propefly arise for decision in a suit for specific performance 
of the alleged oral agreement and that court could not conceivably 
substitute a different décree for the one which it was called upon 

. to execute or give the decree-holder in place of the decree under ex- 
ecution some sort of a decree for specific performance of a contract 
orally entered into. 

An inchoate contract which if completed would bar execution of 
a decree cannot be pleaded asa bar to execution under Order 21, 
rule 2, and the judgment-debtor can not claim that the contract 
should be completed and then be invoked in bar of execution. 

Per Watsu, J.—Under section 92 of the Evidence Act, evidence 
of the alleged oral aggeement substituting a new executory contract 


for the orfginal decree was inadmissible. 


Frrest APPEAL from the decree of Mav.v Moxamtan 
Sxari, Subordinate Judge of Saharanpur. 


The facts are fully set out in the judgment. 


The question at issue was whether an executiOn court 
on an application by the judgment-debtor under Order 21 
Rule 2 (2), Oivil Procedure Code, should record as a certified 
adjustment of the decree an alleged executory contrac} of 
adjustment where the factum of the adjustment is denied 
by the decree-holder and the judgment-debtor -has not per- 
formed his part of the contract prior to his application in 
court. ans 
*E F. A. No. 54 of 1924. 
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S. N. Sen, (with S. N. Gupta) for the appellant, contend- 
ed that a mere denial of an adjustment by the decree-holder 
was not enough and did not amount to “‘shewing cause,” 
and cited ee Si 

Arjan Singh v. Harcharan Singh, |1884) A. W.N, 40 ° 
Champa Lal v. Mahesh Sitla Bakhsh Singh, [1888] A W. N. 
82. . 
Ranglal v Hem Narain Gir, |1885] I L Ru tı Cal., 166. 
Muhammad Kasiny Rukia Begam, [igg I L R, 4 All, 443. 
Shaik Daud Rowther v. Paramasami Pillai, {19161 31 M.L J., 
207. e > 

He, however, conceded that this did not shift the burden 
of proof and the adjustment when denied must, in the first 
instance, be proved by the judgment debtor. He contended 
that an enquiry should have been made by the execution 
court and the adjustment, if proved, recorded as certified. 

Durga Prasad, for the respondent.—Order 21 Rule 2 (2) 
Civil Procedure Code contemplates an actual completed ad- 
jastment fo the satisfaction of the decrce-holder and not a 
mere inchoate or incomplete agreement to adjust. It would 
lead to interminable confusion if execution courts were per- 
mitted to enquire into the existence of an unsigned agree- 
ment denied by one party, and in the result nefuse execution 
of the decree and virtually give an order for specific per- 
formance of a new contract of adjustment. This is improper 
and could only be carried through by a subsequent regular 
suit and such a procedure is clearly beyond the bounds of 
an enquiry under Order 21 Rule 2 (2). 

Here the judgment-debtor is out of court as he had ad- 
mittedly failed to carry out his part of the alleged contract. 

He cited 

Tirumalai Kandama v. The Eastern Development Corporation, 
[t917] 43 I C. 537. . 

S. N. Sen, in reply, contended that an executory contract 
must be recorded by the execution court, once the factum of 
an adjustment on such a basis is found in the judgment- 
debtor’s favour, and asked that he might be allowed to com- 
plete his part of the contract now. 

The following judgments were delivered. 


Piaeotr,J.—This is a judgment-debtor’s appeal in an 
eXesution case and it comes before us under the following 
circumstances. The decree in question is one passed on the 
14th of February, 1920. H has sdme bearing on the equities - 
of the case, though not on its legal aspects, that this was a 
compromisé decree under which the judgment-debtor was at 
liberty to satisfy it by easy instalments, There was, how- 
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i] 
ever, a provision that, on default being made in respect of Civi, 
two consecutive instalments, execution could be taken out 
for the entire amount. The decree-holder on the 23rd June, © 24 
1920, applied to the court which had passed the decree for Laonta:Das 
execttion of the same according to its terms, alleging that v. 
no instalment had ever been paid, and at the same time Rax Nam, 
askedto have the decree transferred to the Civil Court at py 
Saharanpur within whose jurisdiction the judgment-debtor ~(9°"" 
resided. On the 2nd July, 1920, he applied for execution of 
his decree by arrest of the person of the judgment-debtor. 

The record before us does not explain why he failed to ob- 

tain execution in the manner asked for. The court remain- 

ed open until the 24th September, 1920, when it closed for 

annual vacation. It re-opened on the 25th October, 1920 and 

on that date the judgment-debtor himself came into court. 

He presented a petition, the precise terms of which will re- 

quire to be further examined, but which purported to be 

under the second clause of Order XX1, rule 2 of the Code of 

Civil Procedure, and asked the court to issue notice to the 
decree-holder to sbow cause why the adjustment of the de- 

cree should not be recorded. The decree-holder presented 

himself in coart on the 4th of December, 1920, denied all the ° 
allegations of fact contained in the judgment-debtor’s peti- 

tion and alleged that there had been no payment made out 

of court under the decree and no adjustment of the decree, 

in whole or in part, to his satisfaction. The judgment-debtor 

desired to tender evidence in proof of certain facts set forth 

in ‘his application. The court refused to hear him and re- 

corded a brief order to the effect that the adjustment alleged 

by the judgment-debtor not being certified by the decree- 

holder, the execution court had no jurisdiction to enquire into 
the'alleged adjustment. It accordingly disallowed or rejected 

the judgment-debtor’s petition. The court was no doubt 
referring to the provisions of the 3rd clause of Order XXI, 

rule 2. The appeal before us- is against this order. The 

learned. Subordinate Judge was either under a misapprehen- 

sion of fact, or under a misapprehension of law, when he 

passed his order in the particular form in which he did. He 

may have thought that the judgment-debtor’s petition of the 

25th October, 1920, was beyond time as a petition under ` 

Order XXI, rule 2 clause (2) of the Civil Procedure Code, 

and that, therefore, no possible question could arise of a pay-- 

ment duly certified to the court, when once the decree-holde} . 
declined to certify such payment. On the other hand he may 

have thought that the decree-holdér had shown sufficient 

cause, in any event, against the alleved adjustment.being re- 
corded when he denied that any’adjustment had taken ace 
As ‘a matter of fact, by reason of ,the éourt being closed 
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during the vacation, the jadgment-debtor’s application was 
within time as an application under the second clause of 
Order XXI,°rule 2 of the Civil Procedure Ctde, and there is 


Lacumt Das Very good authority for the proposition that the decree- 
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holder, when brought into court by such an applic&tion, 
must show good cause why it should net be granted. Prima 
facie the decree-holder showed good cause when -he denied 
that ‘there had been any satisfaction or adjustment of 
the decree; but ordinarily a judgment-debtor would be 
permitted in such circumstances to produce evidence 
with a view to satisfying the court that the decreeholder 
was not speaking the truth and that the decree had, as 
a matter of fact, been paid up or otherwise adjusted, in 
whole or in part. In the present case, however, the decree- 
holder was in a much stronger position, and although the 
order of the court below cannot be sustained on the precise 
ground on which it apparently proceeds, it was a correct 
order under the circumstances. What has been pointed out 
to us on behalf of the respondent is this that, on the appel-, 
lant’s own showing, the decree had not been adjusted, in 
whole or in part, to the satisfaction of the decree-holder on 
the 25th October, 1920, wheu the jndgment-debtor’s petition 
was presented to the court. What the judgment-debtor 
alleges to have taken place is somewhat? as follows. On 
the day after the arrest of the judgment-debtor had been 
applied for, there was a meeting of the parties concerned, 
in ‘the presence of members of the brotherhood, and an oral 
agreement was reached. That agreement was to the effect 
that the decree-holder would accept satisfaction of his decree 
in a modified form and would abandon the execution pro- 
ceedings which were being taken, as soon as four specified 
conditions had been fulfilled by the judgment-debtor. One 
of these was acash payment of Rs. 1000. Another was 
the execution in favour of the decuee-holder of a sale-deed 
conveying to him a certain enelosure in the town of Deoband 
valued at Rs. 5,600. The next was the execution by the judg- 
ment-debtor of a deed transferring to the decree-holder al] 
his own rights under a certain mortgage of the 8th of March, 
1908.. Finally, the judgment-debtor was to execute yet 
* another sale-deed, conveying certain land in the village of 
Rankhandi to the decree-holder, which land was alleged to 
.be Worth Rs. 4500. ‘Now, it is admitted that up to the 25th 
ef October, 1920, and indeed up to the present day, the 
judgment-debtor has not done any of the things whicb ac- 
cording to his petition he had covenanted to do. It cannot 
be‘ said that this petitign explains in any way his'own 
failute to execute the documénts which he says he had bound 
himself to exeeuté. Beyond all question there had been no 
a s 
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adjustment of the decree to the satisfaction of the decree- 
holder and there has been none to this day. The order of 
the court belowewas, therefore, perfectly correct. We have 
been asked.to, go further into the matter and to consider 
whatthe position would be if the judgment- debtor were now 
to set to work to perform his part of the alleged oral con- 
tract. Ido not think itis necessary for us to do this: it 
seems to me.fairly clear that an oral agreement, not as yet 
performed by either part¥, could not successfully be set 
up so asto prevent a decree-holder from proceeding with 
the exeeution of his decree. On the facts stated in the 
judgment-debtor’s own petition, the decree-holder had not 
bound himself by anything more than an oral agreement ; 
whether it was or was not open to him to reconsider his posi- 
tion, whether he was not justified in doing so by facts ascer- 
tained by him subsequently to the date of the alleged oral 
agreement,—these and similar questions might arise, if this 
were a suit for specific performance of the alleged oral agree- 
ment of the 3rd of July 1920 or a claim for damages against 
the decree-holder for having refused to abide by that agree- 
ment. [ think the court below was right in holding that 
` such matters could not be enquired into by an execution court, 
which could not conceivably substitnte a different decree 
for the one which it was called upon to execute, or give the 
decree-holder in place of the decree under execution some 
sort of a decree for spesific performance of a contract orally. 
entered into. Under the circumstances of this case, there- 
fore, I am quite satisfied that the order of the court below 
was right and that this appeal must fail. I would dismiss 
the appeal with costs. 


Warsa, J.—I entirely agree that the appeal fails. I 
agree also that the learned judge in the court below did not 
put his finger really upon the weak spot in the judgment- 
debtor’s application. .As at present advised I do not think 
the absence*of a certificate by the decree-holder is neces- 
sarily a bar to an inquiry into the facts where a real adjust- 
ment is alleged. In my opinion sub-section (2) of Rule 2 of 
Order XXI enables a judgment-debtor to force the decree- 
holder into court and, if he has proper materials, to call 
upon him to show cause why an alleged adjustment shouhi 
not be recorded as certified. I am personally indebted to 
the argument of Mr. Durga Prasad on behalf of the respond- 
ent in this case. It seems to me that he has put the veal 
objections to the judgment-debtor’s gontention on the right 
ground. I will confine myself to the main point he argued, 
by quoting a dictum which he cited from one of the unautho- 
- yised reports which puts the matter as clearly as it can be 
pat. ‘I agree with Mr. Durga Prasad’s contention that this 

. . , 


e 


. e e al 
° e e 


Oivin 
eal 
Lacuna Das 
Baw Rati: 





Piggott, J. 


Walsh, J. 


Lacumr Das 
v. 
Ram Nara. 
heme 


Walah, J. 


70 HIGH COURT fa. Le a. Ë. 


application was in substance a suit for specific performance 
and the dictum which I adopt is as follows :—“ An inchoate 
contract, which if completed would bar execuéion of a decree, 
cannot be pleaded as a bar to execution under Order XXI, 
rule 2 and the judgment-debtor cannot claim that thecon- 
tract should be completed and then be invoked in bar of 
execution ” e 


'There is another ground, based upon the feneral law, 
upon which I think the judgment-debtor’s application was 
bound to fail. By his own showing he was setting upa 
verbal agreement bythe decree-holder to accept some varia- 
tion, or as it may also be put, some new contract in sub- 
stitution of the original decree which was still in the executory 
stage and he proposed to prove that agreement by verbal 
evidence. According to paragraph 1 (b) of his application 
he alleged a mutual agreement made before members of the 
brotherhood and respectable persons by which it was settled 
that (1) a sale deed should be executed, (2) that cash should 
be paid. To my mind that allegation offends against section 
92 of the Evidence Act which provides as follows :—‘‘ When 
the terms of any contract ete. etc. or any. matter required 
by law to be reduced to the form of a document have 
been proved ete., no evidence of any oral agreement or state- 
ment shall be admitted, as between the parties or their 
representatives in interest, for the purpose of contradicting, 
varying, adding to, or subtracting from its terms.” A new 
agreement is clearly a matter contradicting or varying the 
terms of the original decree. Proviso 4 makes the matter. 
even clearer. There can be no question that a decree is a 
matter required by law to be reduced to the form of a docu- 
ment. Appendix D to the Code of Civil Procedure contains 
statutory forms for decrees which must be in writing and 
must accord with the judgment which is also to be in writing. 
I agree with my brother that strictly speaking it is not 
necessary to decide this questio. On the other*hand it does 
arise on the appellant’s own showing in the court below and 
would in my judgment have been sufficient ground for 
dismissing his application im toto. It follows that any 
further attempt to set up this alleged agreement, through 
arty effort which the appellant may hereafter make to repair 
his own omission, ought to fail unless supported by an 
agreement in writing signed by the decree-holder. 


T agree with the order passed by my brother. 
By tHe Court :—We dismiss this appeal with costs. 
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MUSAMMAT BASHIR-UN-NISSA BIBI (Defendant) 
versus 
* ABDUR RAHMAN anp oruers (Plaintiffs) * 
Limitation Act, art, 1a3—Whether governs suit by a Mohamedan 
Jor his share of inheritance of a deceased person, 24 
A claim by one of the heirs of a deceased” Mohammadan for her 
share of movable and immoveable property of the deceased is 
governed by Article 120 of the Limitation Act and not by Article 
123 Mohammad Riyasat Ali o. Hasan Panu, I. L.R., 2t Calcutta, 
page 157 followed. 
First APPEAL, from a decree of Basu Ram CHANDRA 
SaxsEna, Additional Subordinate Judge of Moradabad. 
S. M: Sulaiman and Surendro Nath Sen, for the appel- 
lant. 


B. E. O'Conor, Iqbal Ahmad and Rasa a for the res- 


pondents. . 
The judgment of'the cpurt was delivered by 


Mrans, C. J.—This appeal was argued on the 21st Decem- 
ber, 1920 before a Bench aoneeee of the Chief Justice and 
Mr. Justice: Knox. 


It was evident that the matter could not be disposed of 


. satisfactorily until the court was informed whether Muham- 


mad Fazl Haq had left a step-sister by the name of Musam- 
mat Azmat-an-nissa. The Bench, therefore, referred that 
question to the lower court with instructions to decide that 
issue. On the 19th of November of this year the lower 
court reported that nobody cared to prosecute the case and, 


Civ 
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Means, O. J. 


Mears, C J. 


therefore, that issue had never been determined. In those , 


circumstancés Dr. Sen says very fairly that he cannot resist 
the judgment of the lower court on the issue as regardsethe , 
share of the immoveable property and mesne profits. There 
was alsoa claim fora fourth share in, moveables and for 
partition so that specific articles cduld be allotted to the 
plaintiffs. The claim as actually put forward asked that 
the cash and articles mentioned in a certgin list might be 

* F. A. No 382 of 1976, ° 
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partitioned and one-fourth of the cash and one-fourth of the 
articles awarded to the plaintifis. The claim then continued 
by putting a value upon the moveables dividing that by 4 
and asking that if the cash and articles weré not partigioned 
Rs. 3982 might be awarded as the price of the said articles. 

Dr. Sen contends that the method in which that claim is 
put forward brings the suit within article 123 of the first 
schedule to the Limitation Act of 1908. As admittedly 
Fazal Haq died mere than three years before the institution 
of the action this claim for a partition of cash and move” 
ables would be time-barred if Article 123 were the article 
to be applied. The lower court felt itself unable to distin- 
guish the case of Muhammad Riasat Ali against Hasin Banu, 
I. L. R., 21 Cal., 157 and we agree that the facts of this 
partioular case before us are governed by the decision in 
that case. The same point was taken there. It was said 
that the claim for partition of moveables was barred because 
the claim fell within Article 123. The Privy Council did 
not agree with that contention but held that the claim really 


- fell within Article 120 inasmuch ‘as thera was to be found 


in this first schedule to the Limitation Act no specific 
provision for a claim of this kind. As our view in this 
respect is the same as held by the learned Subordinate Judge 
we are of opinion that on both grounds this appeal must be 
dismissed with costs. We accordingly dismiss this appeal 
with costs and fees on the higher seale. 

Appeal dismissed. 
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FULL BENCH. 9 


. mearen aeae 


SHYAM LAL (Defendant) `, 
versus 
MUSAMMAT LALLI AND OTHERS (Plaintiffs). + 


Civil Procedure Code (Act V of 1908) Order I Rule 8—Fermission to 
sue in representative capacity granted— Notice Rot published— pect of. 


Two residents of a Mohalla instituted a suit to restrain the defend- 
ant from passing over a platform which they alleged had been dedi- 
cated to public worship and to have a wall, which had been pulled 
down by the defendant, rebuilt. They stated in their plaint that they 
instituted the suit under, Order 1 rule 8 of the Civil Procedure Code 
on behalf of all the residents of the Mohalla who were interested 
in the platform. Leave to bring a suit on behalf of such residents 

R was granted by the court under Order 1 rule 8, Civil Procèdure 

7+ Code and the court ordered that an advertisement should be made 
giving notice of the suit to all the persons concerned In fact no 
notice was issued and no advertisement made. On objection ‘being 
taken tht omission to issue nouce was fatal to the suit, @e/d that 
the provisions of Order r rule 8, Civil Proc dure Code as to 
publication oftnotice were peremptory and must be complied with, 
but omission to do so would not necessarily result in the 
dismissal of the suit an@ the case should be remanded to the court 
of first instance with directions to take up the case at the stage 
at which it ought to have issued notice, to issue notice and then to 
retry the suit. 


SECOND APPEAL, from the deeree of T. K. JOHNSTON, Eso, by 
Distriet Judge of Agra, confirming a decree of Maulvi Tufail 
Ahmad, Munsif. 


The suit was brought by the scasandents whd were 
residents of a. certains Mohalla in the City. of Agra- aud 
sought. to prevept the defendant from interfering with a cha- 
butra which they alleged had been dedicated as a shrine and 
set apart for the use of the residents of the Mohalla. The suit 
was instituted in representative capacity under Order 1, 


rule 8 of the Code of Civil Procedure and the plaintiffs ob-. 


tained what is called ‘a representation order’ from the 
court of first instance. f . . 


But notices of the institution of the suit were not‘ given 
to the numerous persons interested—in,this case the other 
residents of the Mohalla—as required by the afofesaid rule. 

The Munsif of Agra decreed the suit and the lower appel- 
late court confirmed the Munsif’s Cecrée. ` 
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The defendant preferred this second appeal. It was 
originally heard by Wazsu, J., who rorermeg the case to a 
Full Bench. - 


Harnandan Prasad (for Narain Prasad eee for the 
appellant :— 


The issue of the notice under Order 1, rule 8 of the Civil 
Procedure Code was necessary. The legislature having*used 
the word ‘shall’ the provision of law was not complied with 
if no notice was given. 


‘This case was a to this Full Bench as there ap- 
péared to be a conflict of authorities between 
. . Jawakray. Akbar Husain, |1884] I. L_ &,7 Al, 178, F. B. 
‘and © l 
` Gulbay. Basanta, [1910] I.L R, 32 All, 284. 
: [BANERI J.—I do not think any of the two cases touches 
ithe crucial point in this case.] 


[Pracort, J.—The appellant will have to satisfy the court 
that the irregularity in this case ıs not cured by section 99 
‘of the Civil Procedure Code.] 


1n cases like this, the issuing of notice in accordance 
‘with Order 1, rule 8 of the Civil Procedure Code is not a mere 
simple formality. It is a condition precedqnt and the case 
could not be proceeded with unless the permission to sue in 
a representative capacity was made perfect by me court’s 
issuing the required notice. 

[Banen], J.—Does it affect the jurisdiction of the court 7] 


The court was bound to do a certain act and having - 
failed to do that, it had no jurisdiction to proceed with the 
Case. 


ANERJI, J.—The irregularity does not affect the merits 
of the case.) 

A number of questions might haVe arisen. if the notices 
had been served on the other persons interested and 
those questions had to be decided before the case could be 
proceeded with. The court ought to have issued the notices 
before the permission to sue in a representative capacity 
could be availed of. 


The language used in the rule was clear. The words ‘but’ 
and ‘shall* were significant. The suit having ceased to be 
rapresentative it became of a private nature. The original 
suit ‘fails because the decree obtained was not the decree 
sought. ° 

Mangal Prasad Bhai for the T AK RA 


The suit was instituted i in accordance with the rovisions 
of law as lajd down in Order 1, rule 8 of the Civil Procedure 
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Code. Notices were not issued to the persons interested, 
owing to the negligence of the Court. It appeared that the 
office was to Be blamed for that. It was the duty of the 
Court to cause, service of notices and the plaintiffs ought not 
to saffer for the court’s negligence nor should the suit be dis- 

missed. He was supported by 
o Mukh Lal Singh v. Jagdeo Tiwari, {1go8;1 L R., 35 Cal, 
1021. e f 

He further referred to 

Ganpati Ayyan v. Sawithri Ammal, [1897] I.L. R, 21 Mad., 
10. 
Manmotho Nath Das v. Havisk Chandra Das, [1906] I. L R, 


33 Cal, 905 

Baiju Lal Parbatia v. Bulak Lal Pathuk, [1897] L L: R, 74 
Cal , 385. 

Dhanput Singh v Paresh Nath Singh, [1893] I. L. R., at Cal, 
180. 


Harnandan Prasad replied :— 


None of the cases referred to helped the plaintiffs. In fact 
I. L. R. 35 Cal., 1021 supported the defendant in a way. 


(Banen, J.—If it had been your case that you 


‘opened the door with the consent of the other members of 
the Mohalla, tlten you would have been prejudiced by the 
notices not being issued.] 


If other members of the Mohalla had been parties to the 
suit they might have supported the defendant. The provi- 
sions of Order 1, rule 8 of the Civil Procedure Code must 
be strictly complied with. ` 


He relied on 
Harbans Narain Singh v. Bhajoo Nonia [1919] 49, L C., 796 
. The following judgments were delivered. 

BANERI, J.—In the city of Agra there is a Mohalla called 
Mohalla Pocrabyan in which there isa platform. To the 
west of that platform is the house of the-defendant and 
between the house and the platform there was a-wall in 
-which, according to the lower appellate court, there was a 
niche which was worshipped by some residents of the Mohalla. 
The present suit was instituted by two persous residing tn 
that Mohalla, one of whom stated that her father, one Pooran, 
had made a dedication of the land-on which “the platform 
exists to a deity called Bhutnya and that the platform had 
been built on the land and had been uged by all the residents 
of the Mohalla. The other plainttf, who is a résident of the 
Mohalla also made statements to the same effect. ‘Their 
complaint is that the defendant ‘has set up a door in his wall 
_and-has also opened out a portion of the wall which separated 


Banerji. J.. 
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„Owu his house from the chabutra and has thereby opened a 
1921 passage over the chabutra. They accordingly instituted the 
es present suit for an injunction restraining the defendant from 

Suva Lan passing over the chabutra. They also claimed to have the 
o. wall, alleged to have been pulled down by the defendant, 
Mowauuir rebuilt. The plaintiffs distinctly stated in their plaint that 
: ne they instituted the suit under Order 1 rule 8 of the Code of 
Banerji, y. Civil Procedure on behalf of all the residents of the Mohalla 
* who are interested in the platform. With the plaint they 

filed an application asking for leave, under Order 1, rule 8 

of the Code of CivilProcedure, to bring the suit on hehalf 

of all the residents of the Mohalla. The court granted the 
leave asked for and made an order to the effect that an’ 
advertisement should be made giving notice of the suit 
‘apparently to all persons concerned. Asa matter of fact no 

notice was issued and.no advertisement was made as directed 

by the court. The lower appellate court says that this 

omission was due to the negligence of the officials of the 

court. In the court of first instance, however, no question 

was raised by the defendant on the ground that no notice 

was issued. - The defence was that the platform and the site 

e ‘of-it belonged to the defendant as his own private property 
and that he was entitled to use it for passage into his own 

house. The first court proceeded to try this point, and 

finding for the plaintiffs made a decree against the defendant. 

On appeal the question was raised whether the omission to 

-igsue a notice was fatal to the suit. That court held against 

ithe defendant on the point and on the merits agreed with 

the court of first instance that the platform was used by the 

residents of the Mohalla as a shrine and was in facta 

shrine to which the defendant hed no title. On second 

appeal the question was again raised that inasmuch as notice 

was not actually issued as required by Order 1, rule 8, the 

‘suit ought ‘to’ have been dismissed. The casé has been 

referred to a larger Bench by the learned Judg® before whom 

the second appeal éame on for hearing and he apparently 

.was of opinion tbhat.there was ‘some conflict between the 

ruling of the Full Bench of this court in Jawahra v. Akbar 

Husain (1), and Gulba v. Basanta (?). These two cases 

vhave also been referred to in the argument before us and in 

.my opinion the question we have to decide in this appeal 

was rfot considered and decided in those two cases. In the 

‘Fall Bench case the real point which was decided was 

whether the -plaiutifis could maiutain the suit and it 

was held that they wefe competent to do so in their 

‘own’ individual right and the question of their repre- 
sentative. capacity wes not determined. The same was the 

‘(1) [1884] Iele Ra 7 ALL, 198. (2) [1910] I L R, 32 All, 284 
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case with the other ruling mentioned above. In that 
case also it was held that Order 1, rule 8, which corres- 
ponds to section"30 of the former Code of Civil’ Procedure, 
did not apply to that case and that the plaintiffs were entitl- 
ed to fnaintain the suit in their own right. There is, there- 
fore, no conflict, in my opinion, between the two rulings to 
whick I have referred. The real point to be considered is 
whether the omission of the gourt to issue notice as required 
by Order 1, rule 8, vitiates the whole suit and entails a dis- 
missal of it. In my opinion the result of the omission to 
issue notice is not the dismissal of the siit. It is an irregu- 
larity committed by the court which omitted to issue the 
notice. Order 1, rule 8 requires that when a plaintiff brings 
a suit in his representative capacity he must first obtain the 
leave of the court to bring such a suit and when the leave 
is granted the court shall issue notice that the suit has been 
instituted. The provisions of the section as to the issue of 
notice are undoubtedly peremptory and the court was, there- 
fore, bound to issue notice as required by the rule. If the 
court omitted to issue notice it committed an irregularity 
and a grave irregularity which might be remedied by the 
appellate court sending back the case to the court of first 
instance to comply with the requirements of the law. A 
number of rulings have been cited tous but the only one 
which seems to me to approach the case most nearly is the 
decision of the Calcutta High Court in Mukh Lal Singh v. 
Jagdeo Tewari (!). In that case the appellate court had 
dismissed the suit on the ground that notice had not been 
issued by the court of first instance as required by the sec- 
tion which governed the case. It was held that the suit 
ought not to have been dismissed but the court remanded the 
case in order that the irregularity committed by the court 
of first instance might be remedied by the issue of notice) 
‘It seems to me that thiseis the proper view to take of the 
matter now before us and as the court of first instance 
‘omitted to issue notice the right course would be to send 
back the case to the court of first instance with directions to 
take up the case at the stage at which it ought to have issned 
notice and to issue notice and then proceed with the suit 


and re-try it. Ithink this is what should be done in all’ 


cases in which an omission of this kind occurs. I had, 
however, considerable hesitation in stnding back the case 
to the court of first instance inasmuch as it seems to nie 
that this irregularity did not affect, the case oh the merits, 
It was not the defendant’s contention that he had ‘the per- 
mission of the other residents of the Mohalla to open a 
door; on the contrary, he was repudiating the rights of the 
(1) al1908] L: L R. 35 Gal., 1021. e” 
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residents of the Mohalla who: alleged that the platform in 
question was a shrine which was held by all of them for 
general worship. The defendant claimed to be the owner 
of the land and, therefore, the omission of the notice did not, 
in my opinion, prejudice him on the merits. I am #iso of 
opinion that no question of jurisdiction was involved in the 
case. Tho learned Munsif was competent to hear the suit 
but he only committed an irregplarity in the exercise of his 
jurisdiction. However, as my learned colleagues are of 
opinion that the case should go back to the court of first 
instance in order that the provisions of law should be com- 
plied with and that no court should overlook or omit to 
carry out what the law requires, Iam prepared to, agree to 
an order remanding the case to the court of first instance 
for the purpose mentioned above. . 


Piacort, J.—I concur generally in what has just been 
said. I felt impressed by the arguments based on the word- 
ing of section 99 of the Code of Civil Procedure, and un- 
doubtedly one would hesitate about having a re-trial of a 
suit of this sort in view of the pleadings and of the case set 
up by the defendant in the trial court, if it were possible to 
do so. My real difficulty in this case is that I think that in 
a sense.a question of jurisdiction is involved: that is to 
say, if the plaintiffs are to be allowed to su in a represent- 
ative capacity and if there is a decxgee in their favour at all 
on this claim, it must be a decree granted to them ina 
representative capacity. The court below gave.them the 
required permission but neglected to comply with the 
mandatory provisions of the law as to the procedure 
to be followed in order to make such permission effective. 
I am much impressed by the view taken by the learn- 
ed Judges in Dhunput Singh and others v. Paresh Nath 
Singh (1) where they suggest that any permission granted 
prior to the iseue of the notice required by what is now 
Order 1, rule 8 of the Civil Procedure Code is*subject to the 
result of the issue of such notice. In effect I am inclined 
to’ doubt whether, in the absence of such notice, the plaintiffs 
could hold anything more than a conditional permission 


„to sud in a representative capacity, granted subject to 


necessary conditions which were never fulfilled. If so, it 
becqmes doubtful whether the decree in their favour as it 
‘stands is really a decree granted to them according to the 
terms of their claim, that is to say,in a representative 
capacity. .I feel clear in my own mind that, if I had been 
sitting in place of the learned District Judge.of Agra as a 
court of first appeal, I would have declined to bring this 
‘particular ease within the scope of section 99 of the Civil 
“d1) [1893] LeL. R 21:Cal., 180 af p..187- 
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Procedure Code’ and would have sent it back to the learned 
Munsif with a direction to obey the clear provisions of the 
law. I prefer 40 do as a court of second appeal what I 
think the lower appellate court should have done, and for 
this weason I think the order which ought to be passed is 
as suggested at the close of the judgment of Mr. JUSTIOE 
BangRal. ; 

Wa sa, P.—I agree withthe order proposed. My opinion 
is that negligence to comply with the provisions of Order 
1, rule 8 is fatal to the granting of a decree to a plaintiff 
as representing the inhabitants of a Mohalla such as the 
plaintiffs seek and have obtained. With regard to the 
suggestion that this point does not affect the merits of this 
particular case or the jurisdiction of the court under section 
99 of the Civil Procedure Code, my’ view is that it does 
both. Permission in terms of the rule is fundamental to 
representative procedure. The court has no jurisdiction to 
ignore or to break its own rules or to grant the decree in 
the face of a breach of law. No doubt in this case it was 
an oversight by the court. That makes no difference. We 
do not know whether the plaintiffs’ claim to represent the 
whole class is well-founded in fact, and the court on hearing 
' objections might refuse the permission sought to sue in a 
representative tapacity. I am quite satisfied that the dis- 
missat of this suit would have bound all the class whom 
the plaintiffs claim to represent. Ifthe suit is either decreed 
or dismissed without notice to the class which is- supposed 
to be represented, their mouth is closed. They might no 
doubt seek by application to set the decree aside. In my 
opinion we ought not to pass a decree which we also think 
ought to be set aside if if was objected to. The objection 
should precede and not follow the decree. I agree with 
Mr. Justice Banens that there is no conflict between I. L. R. 
32 All., 284 and I. L. Ra 7 All., 178 but there is direct conflict 
between the ‘thead-notes. I-am now satisfied that the head- 
note in I. L. R. 32 All., is wrong and misrepresents the de- 
cision. It says that the court decided that where numerous 
persons are similarly interested in the subject-matter of the 
suit, a suit brought by one or more of the persons for the 
protection of the rights of all is not bad merely because 
the plaintiffs have not obtained permission. The insertion 
of the word ‘all’ in that head-note alters the entire detision. 
The word is not to be found in the judgment and it is clear 
on examination that the court was dealing with a suit by 
‘some members suing in their oWn right and not on, behalf 
of all the members of the commynity. The case was’ felied 
on in argument before me as‘binding upon me and I was 
misled by the head-note into thinkipg tifat the case conflicts 
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with the principles laid down in I. L. R.7 All. I merely 
mention this fact because the expression is repeated twice 
in the Calcutta decision. To say that Orden 1, rule 8 is not 
peremptory ïs likely to create misunderstanding by persons 
who do not understand what is really meant by te decision. 
If there were no provision upon the subje:t in the new 
Code, the old Code which compelled everybody who was 
interested in the subject-matter of the suit either to* join 
as plaintiffs or as defendants would presumably be followed. 
It is the duty of the plaintiff who makes an application 
unless he can come within such express provision to enable 
him to sue in his representative capacity to join all persons 
as parties in his suit. Order 1, rule 8 enables him with 
the permission of the court to dispense with that which 
would otherwise be necessarily binding upon him, namely 
the joinder of other members, and to confine the claim to 
himself. T agree that the case ought to 80 back to the 
court of first instance. 


By rue Court.—The order of the Court is that the appeal 
is allowed, the decrees of the courts below are set aside 
and the case is remanded to the court of first instance 
through the lower appellate court with directions to restore 
it to its origival number in the register and to try it after . 
issue of notice as required by Order 1, ruled of the Code of 
Civil Procedure, The costs of this appeal will follow the 
event. © 


8. N. V. 


BIGH COURT. 





SUKHNANDAN SINGH AND ANOTHER 
VersSusg 
EMPEROR* 


Public Gambini Act (IIT of 1867), section 13—Public plase—Private 
grove to which public have access 
When the public have access to'a place, without their access 
being refused or interfered with, that place isa public place whe- 
ther the public have aright to go there or not, 

s Where a grove was private property but was used by the public 
on the occasion of qcrtain fairs, without any interference with their 
so doing; and on such an*occasion, when visitors had penetrated to 
all parts of the grove, the accused were found gambling in a part 
of the grove: He/d that they were gambling in a public place, 

*e Cr, Reve No, 648 of 1921, 
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OriminaL Revision, from an order of E. T. THURSTON 
Esq., Sessions Judge of Cawnpore. 


Satya Chandra Mukerji, for the applicants. - 


R. Malcomson (Assistant Government Advocate), for the 
Crow&. 


The following judgment was delivered by 


Stuart, J,—The only point raised in this revision is 
whether the applicants were*gambling ina public place. On 
the finding of the Magistrate who tried the case, they were 
found gambling in the area occupied by g large grove. At 
one end of the grove is the shrine of a goddess and a tank. 
A fair was in progress at the time that they were gambling 
and visitors tothe fair had penetrated to all parts of the 
grove. The grove is private property but on the occasion 
of the fair the public use the grove and there is no inter- 
ference with their so doing. The decision in the case of 
. Ahmad Ali v. King Emperor, (1) is not in point, because the 
grove used for the purpose of gambling in that case was 4 
private grove to which the public did not have access. The 
question as to whether the grove in this case was or was not 
a public place presents little difficulty. When the public 
have access to a place, without their access being refused 
or interfered with, that place is a public place whether the 
public have a right to go there or not. Authority for this 

roposition will be found in Queen v. Wellard (3). LORD 
OLERIDGE laid down there that a place was a public place 
if the public were in the habit of resorting to it and no one 
prevented them from so doing. Gnrovs, J., laid down that 
a public place is one where the public go, no matter whether 
they havea right to go or not. This view was accepted in 
the case of Queen Empress v. Sri Lal and others (3). Enar, 
0. J., laid down that a public place was a place to which 
the public had by right or by permission or by usage or 
otherwise access. I, thérefore, find that the applicants were 
gambling in a public place and they were rightly convicted. 

I dismiss this application. f 
(1) [1904] : A. L. J. R., 129. (2) [1884] r4 Q B Dy 63 

i (3) [1895] I. L. R, 17 All, 166. è 
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* W. A. COLLARD (Appellaft) 
versus A 
MARIE AGNES COLLARD anp axnorTnrR (Respondents.)* 


Divorce—Evidence—Proof of adultery in contested cases— Practice— 
Uncorr oborated testimony of single witness—Nature ef corroboration 
required, i 

Held, in accordance with the rule of practice prevailing in the 
Divorce Courts,in England in contested cases, that the entirely 
uncorroborated evidence of one witness should not be acted upon 
as being sufficient to establish adultery. 


Adultery can be established by the entirely uncorroborated evi- 
dence of one witness as to the particular act, provided there is evi- 
dence of a similar character in regard to cther offences which can 
be and are treated as corroboration. 


AppEaL under section 10 of the LETTERS PATENT, from a 
judgment of Mr. Justice WaLsH. 


B. B. Chandra and Surendra Nath Verma, for the appel- 
lant. 

Sorabji and L. M. Banerji, for the respondents. 

The following judgments were delivereds 

Meare, C. J.—These are appeals by the husband, the 
wife and the co-respondent in a matrimonial matter. On 
the 15th of November 1920 the wife filed a petition against 
her husband alleging cruelty and adultery. She gave suff- 
cient specific instances of cruelty to make that a complete 
charge if she had been able to support those instances by 
evidence. Her petition also alleged adultery with sufficient 
precision to enable that to bea complete charge. Ifthe 
court had accepted the charges of cruelty and adultery she 
would have been entitled to her deoree. The defence of the 
husband was a complete denial of those charg?s. 


In the husband’s answer of the 13th of December 1920 
he set up not very clearly defined allegations but said that 
he had evidence with which he could prove that his wife, 

„the petitioner, had committed adultery with Mr. Dutton, but 
he said he did not wish to press the charge aud he attributed 
the divorce. proceedings to Mr. Dutton. 


*. The hearing of the wife’s petition was commenced on the 
7th of January 1921 and onthe 7th and 8th of January the 
wife’s evidence, that of Mr. Dutton and that of Mr. Collard 
were taken; and then it appeared that the charges of cruelty 
rested almost, if not entirely, upon the uncorroborated 
#L. P. A. No. 44 of 1921, 
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evidence of the lady; and that the charges of adultery, as to 
the details of which the lady herself had no first-hand know- 
ledge, had been*supplied to her by Mr. Dutton.’ Mr. Collard 
then asked to be allowed to filea cross-petition and there 
was ome argument as to whether he could be allowed to 
take this course because he had in court definitely with- 
drawn any imputation of misconduct against his wife. In 
the very sifigular circumstances of the case he urged that 
he should be allowed to file a cross-petition, because all 
these charges of adultery were made against him by a man 
who was, as he contended, the lover of bis wife. The court 
allowed the cross-petition to be put upon the file and gave 
15 days for the wife, who in that petition had become the 
respondent, and the co-respondent to file their answers. 
They were duly filed and then the hearings proceeded. 
Mr. Justice Watsu came to the conclusion on the peti- 
tion of the wife that she had failed to establish her allega- 
tion of cruelty. He thought Mr. Collard very likely was 
not an ideal husband. He thought Mr. Collard at times 
lost his temper. Iread Mr. Justice Warsn’s judgment asg 
inclining to the belief in his own mind that at times Mr. 
Collard may have treated his wife with some degree of 
roughness. But the evidence of cruelty, which was denied 
by Mr. Collard,” remained entirely uncorroborated by any- 
body. No witness was galled except Mr. Dutton who spoke 
to hig having been present once when Mr. Collard was rude 
to his wife. No‘other living person was called to support 
Mrs. Collard’s story, and, therefore, Mr. Justice Warsa felt 
constrained to dismiss that part of her petition. 


On the question as to whether Mr. Collard had been | 


guilty of adultery he came to a conclusion adverse to him. 
That conclusion would not entitle the wife to anything 
more than a judicial separation but it had, as it happened 
in view of the cross-pfetition, the very important result of 
operating as a discretionary ‘bar when the husband’s cross- 
petition came up for consideration. 

The incidents of adultery which are alleged against Mr, 
Collard rest upon the evidence of Mr. Tutton, of a man 
named Anwar Khan and another man named Kallan.. Mr. 
Justice Warsa saw all these three persons in the witness- 
box and he believed the evidence whigh Dutton.gave but he 
totally disbelieved the evidence of Anwar Khan and Kallan’. 
That being so, it will be seen at once that he gonvicted Mr. 
Collard of adultery upon the uncerroborated testimony of 
one witness. We ara by no meang prepared to say that we 
disagree with lr. Justice Warsa when he says that he 
thinks Mr. Collard was guilty of infidelity to his wife. But 
the matter is very different whem we have sto consider 
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whether there has been presented to the court that degree of 
proof which prudent and cautious men must demand when 
they have to approach so serious a matter de divorce. We 
have referred Mr. Sorabji to what we believe to be the rule 
of practice prevailing in the Divorce Courts in Engfand 
in contested cases, namely that the entirely uncorrobora- 
ted evidence of one person ig not taken to be sufficient 
to establish adultery. And though the caseg which are 
cited in support of this, namely Evans v. Evans (1) 
and Simmons v. Simmons (*) are old cases, we do feel 
that we ought not tœact upon the uncorroborated evidence 
of Mr. Dutton whom we believe, as appears hereafter, . 
to have committed adultery with Mrs. Collard. Adultery 
can be established by the entirely uncorroborated evi- 
dence of the particular act, provided you bring in evi- 
dence of a similar character in regard to other offences 
which can be and are treated as corroboration. Take, for 
instance, the only case here in which there is any sugges- 
tion of corroboration. The allegation is that Mr. Collard 
admitted to his then intimate friend that he had crept past 
his wife’s bed one night and had connection with a punkha. 
coolie woman. It is agreed that if this took place Zainab 
was the name of the woman. In support of that Anwar 
Khan speaks to visits which he says he sfw Mr. Collard 
pay to that punkha coolie woman’s house. Kallan says that 
he saw Mr. Collard and the punkha coolie woman between 
4and5 p.m. inthe afternoon walking about and sitting 
down in his grove, which has a pathway across it, and is 
frequented by many people, and that he saw this happen ` 
not once but many times. Now if we believed the evidence 
of Anwar Khan and Kallan that would be sufficient corro- 
boration. It is not corroboration of a particular act of 
adultery but it leads to the inference that the story of the 
adultery is true if the evidence of Anwar Khan and Kallan 
were accepted. In the same way, Mr. Dutton ‘alleged that 
he accompanied Mr. Oollard to Mirpur Bazar and that 
Mr. Collard went into & brothel and having remained there 
some little time returned, saying that he had seen a 
favourite girl of his. That is an absolutely uncorroborated 


‘ incident. But even if one person, who was credible to the 


court, had come forward and said “I know that girl, I know 
where She lives and I have seen Mr. Collard going into that 
house’’, that would be corroboration which would be suflici- 
ent to establish the allegation. But when all this evidence 
is analysed, Bearing in mänd particularly the rejection of 
Anwar Khan’s evidence and that of Kallan’s by the Judge, 
we are left with nothing ` but these statements of 


C) [r8g4] 1 Robert., 165. (2) [1847] 1 Robert., 566. 
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Mr. Dutton; and that being so, we have to hold, as a matter 
of practice under the rule which we consider to be a good 
one and which if spoken of in the cases which we have 
referred to Mr. Sorabji, that the uncorroborated evidence of 
one wftness, even though believed, must not be acted upon 
so as to establish adultery either in manor woman. In 
that wiew of the matter we must overset the finding against 
Mr. Collard that he did, on the oceasions alleged, commit 
adultery. That being so, the position stands that 
Mr. Collard is entitled to have whatever relief this Court 
may think he should Have upon his cross-petition. The 
charge made by Mr. Collard in his petition was reduced to 
an allegation that on the 25th, 26th and 27th of July 1919 
Mrs. Collard and Mr. Dutton came to Allahabad and stayed 
for 24 days in the Kenilworth Boarding House. [The judg- 
ment them proceeded to discuss the evidence and it was 
held that the allegation of adultery against Mrs. Collard was 
established.] 


That being so, the petition of the husband is a well- 
founded petition, and that part of Mr. Justice Wazsy’s 
judgment must be confirmed. 


Mr. Chandra has said that his client Mr. Collard is not 
desirous of making money out of his wife, and, therefore, he 
voluntarily abandoned any claim to the damages for Rs. 1000 
which Mr. Justice Warst awarded against Mr. Dutton. In 
the circumstances we are of opinion that that is a proper 
thing for Mr. Collard to have done, because Mr. Dutton’s 
point that these two’ parties, husband and wife, had got very 
much apart before Dutton became on terms of close friendship 
with Mrs. Collard seems well founded. 


The result, therefore, is that the wife’s petition fails both 
on the ground of cruelty and adultery. The husband’s 
petition succeeds on the ground of adultery, and, therefore 
we grant to theshusband a decree nist for the dissolution of 
his marriage on the ground of his wife’s misconduct with 
the co-respondent. In view of Mr. Collard’s withdrawal of 
any claim to the damages which were assessed by Mr. Justice 
Warsa at Rs. 1000, we rescind that part of the Judge’s order. 
The costs of all parties in both suits and in this appeal ° 
must be borne by the co-respondent. The costs which Mr. 
Dutton will have to pay for both the hearings; inclufling. 
Counsel’s fees and all other matters, are to be taken to be 
Rs. 1100. We allow Mr. Dutton two months from this date 
to pay this amount. . i 


BANERI, J.—I concur. ee 
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ULFAT RAI (Plaintiff) * 
versus e 
KANHAIYA LAL anb oruers (Defendants) * 


Mortgage—Redemption—Consolidation ofa usufructuary and a®* simple 
mortgage executed on same date— Payment of both necessary Jo? redemp- 
tion—Stipulation giving option to mortgagee to recover any deficiency 
in interest by suit at the end of each ytar—Whether mortgagee bound 
so to sue or can cigim the whole deficiency at the time of redemption— 
Limitation. 

Two mortgages, one usufructuary and the other simple, were 
executed of the same property on the same date in favour of the 
same mortgagee.- It was a condition that the money secured by the 
simple mortgage was to be paid along with that of the usufructuary 
mortgage at the time of redemption. There was another stipulation 
which gave the mortgagee the option of recovering from the mort- 
gagor at the end of each year any deficiency in the interest provided 
for by the usufructuary mortgage. In a suit for redemption it was 
urged that inasmuch as the simple mortgage had then become 
time-barred the mortgagee could not demand that the amount 
thereof must also be paid before redemption could be obtained. It 
was also urged that in view of the option mentioned above the 
mortgagee could not claim to get the deficiency in interest for the 
whole period of the mortgage but only for the last twelve years. 
Held that the simple mortgage was in clear terms tacked to the 
usufructuary mortgage and its payfnent was necessary before the 
property could be redeemed, and no question of limitation arose. 
Held, also, the mere fact that the mortgagee was given an option, 
if he so chose, of realising the deficiency by a suit directed against 
the person of the mortgagor did not make the interest cease to be 
a part of the mortgage money and recoverable as such at the time 
of redemption. ' ' 


SECOND APPEAL, from a decree of A. HAMILION ESQ., 


Second Additional Judge of Aligarh, confirming a decree of 
Babu Raja Ram, Munsif of Kasganf. 


Panna Lal, for the appellant. 
, A. Sanyal and Kirpa Ram Dang, for the respondents. 
The judgment of the court was delivered by 


, QgKUL Prasap, J.—These two appeals are by the plain- 
tiffin a redemption suit. The suit was by the plaintiff to 
redeem a ugufractuary mortgage of th2 22nd of November 
1884 for Rs. 1,500,-and for recovery of surplus profits. 
There was another simple mortgage of the same date which 
was to ba paid aleng,with the usufructuary mortgage. 
These mortgages were in favour of one Daulat Ram. He 
sold his rights 8s mortgagee.to Srikishen Das and Tika on 
the 10th of April 1885. On the 20th of June 1912 the mort- 

e *S. A. No. 1327 of 1919. 
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gagors sold the mortgaged property to Tika Ram. The 
result was that Tika Ram became the sole owner of half the 
mortgaged property and had the equity of redemption only 
in the other half. ` 

Tlee plaintiff, who is the son of Tika Ram, sues to redeem 
half the mortgage on payment of half the amount due under 
the ysufructuary mortgage only, but does not want to pay 
the second mortgage which was contracted to be paid along 
with the usufructuary morfgage. The defendants pleaded 
in defence that the plaintiff was bound to pay the amount 
due on the second mortgage also and that there had been a 
deficiency in the interest due on the first mortgage which 
the plaintiff was also liable to pay before he could geta 
decree for redemption. 


The first court held that the principal mortgage money 
was due on the first mortgage but that there had been no 
deficiency in interest and that in any case interest could not 
be recovered for more than 12 years. On the second mort- 
gage which was a simple mortgage the court held that the 
plaintiff was bound to redeem it along with the usufructuary 
mortgage. Both the parties appealed. The plaintiff’s appeal 
was about his non-liability to pay the second mortgage. The 
defendants in their appeal claimed the deficiency in interest 
up to the time*of redemption. The lower appellate court 
dismissed the plaintiff’s appeal, holding that the simple 
mortgage, was also to bè paid along with the usufructuary 
mortgage, and decreed that of the defendants, holding that 
the defendants were entitled to recover the deficiency in 
interest for the whole period of the mortgage and not for 12 
years only as decreed by the first court. Hence these two 
appeals by the plaintiff. 

The first point argued with great vigour by Mr. Panna 
Lal, the learned Vakil for the plaintiff, was that the mort- 
gageos having been given the option of recovering the 

e 


ciency in interest at the end of each year, could not goon. 


adding it to the mortgage money and thus increasing the 
amount payable at the time of the redemption of the mort- 
gage. He also contended that the second mortgage, which 


was a simple one, being barred by time the defertdants-, 


mortgagees had no right left to claim the money due on that 
mortgage in addition to that due on the usufructuary mort- 
gage. The second contention may be disposed of very 
‘shortly. Itis quite clear that the second mortgage was in 
clear terms tacked to the first and its payment Was necessary 
before the property could be redeemed. No question of 
limitation arises in the case. As id the next point, namely 
that the defendants could not get the deficiency in interest 
° 7 . 
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for the whole term of the mortgage, we are of opinion that 
this contention must also fail. This case is governed’ by the 
principle of law laid down in the casese of'Chintaman v. 
Dulari (1), and Nathamuni Pillai v. Vengammal (3). The 
mere fact that a mortgagee was given an option, if he so 
chose, of realising the deficiency by asuit directed against 
the person of the mortgagor did not make the interest, cease 
to bea part of the mortgage money, Befoye the plaintiff 
can succeed in a suit for redemption he must pay the mort- 
gage money, which includes the principal and interest due 
at the time of redemption. The cases of Kesar Kunwar v. 


_ Kashi Ram (8) and Ali Ahmad v. Kalka Prasad (*) do not 


apply to the present case. These two points dispose of the 
two appeals of the plaintiff. There are, however, cross- 
objections by the defendants, by which they claim deficiency 
in interest up to the date fixed for payment. This they are 
entitled to get. It is, however, stated by Mr. Panna Lal for 
the plaintiff that the money found by the lower appellate 
court as due irom the plaintiff has been deposited in court 
for payment to the defendants in February 1920. If that is 
so the decree of the court below will be modified by adding 
thereto the deficiency in interest from June 1919 to February 
1920 at the same rate at which it has been calculated in the 
account prepared in the Munsif’s court eafter issues were 
remitted to him by the lower appellate court. If the amount 
has not been so deposited the défendants-mortgagees will 
get their deficiency in interest up to six months from the 
date of this decree which will be the date fixed for payment. 
The result, therefore, is that we dismiss the two appeals and 
allow the cross-objections with costs in all courts. 


(1) [t910] 1. L. Re, 33 All, 107. (2) [1917] 40 I C; 358. 


(3) [1915] 13 A. L J. R., 889. (4) [1916] 14 A L. J. R., 986 
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5 HIRA LAL AND ANoTHER (Plaintiffs) 
versus 
+. ALLAH BAKSH (Defendant)* dbs 


Provincial Sma?! Cause Courts Agt (1X of 1887), section ‘a5-—Revision 
— Question of limitation— Decision without reference to and consul- 
_ tation of the Article applicable — Inter ference. 

tt Where the Judge of a Small Cause Court® had decided an issue 
of limitation without referring tothe Article of the Limitation 

Act which would be applicable to the case, and it was clear that 

7 injustice had been done on account of a failure on the ‘part of the 
trial court to consult the statute, Hela that interference in revision 


was warranted in such a case. 
Civiu Revision fron an order of H. Barry, Esq., Judge 
of the Court of Small Causes at Roorkie. 


Kailas Nath Katju, for the applicants. 
The opposite party was not represented. 
The judgment of the court, was delivered by 


Pracorr, J.—The learned Judge of the Small Cause Court 
at Roorkie hasedismissed a suit on an instalment bond on 
a finding that the whole is barred by limitation. Of course 
he had jurisdiction to t'y the issue of limitation, but he has 
determined it without referring to the Article of the First 
Schedule of the Indian Limitation Act (1X of 1908) which 
would be applicable. Itis quite clear that under Article 
75 of the said schedule the plaintiff was in time in respect 
of those instalments to which his suit referred, where there 
had been no waiver on his part. We cannot allow the plain: 
tiff to suffer injustice on account of a mere failure on the 
part of the-trial conrt tg consult the statute under which it 
had acted. Oor powers of supervision in respect of decisions 
by ‘courts of Small Causes are certainly adequate to warrant 
our interference in a matter of this sort. We set aside the 
decree dismissing ‘the suit and direct the court below to 
re-admit the suit on to its file of pending cases and tq try it 
on the merits. This application has been heard ex parte but 
we think fhe costs of it must at least be costs in the cause, , 


m Civ. Rev. No. gt of 1921, P . 
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RAHMAT ULLAH AND OTHERS (Defendants) 
versus ; 
DHARAM SINGH (Plaintiff) * 

Civil Procedure Code (Act V of 1908), Order 23 rule 1 ; sectional 15— 
Withdrawal of suit—Grounds not specified either in application or 
in the order granting permission—Jurisdiction, illegal exercise— 
Revision. 

Where, after remand of a suit by the appellate court, the plaintiff 
applied for permission to withdraw the suit, “for some reasons 
and defects’, with liberty to bring afresh suit, but no reasons 
were assigned or defects specified, and the only order passed by 
the court was ' Allowed": Meld, in revision, that the court had not 
exercised its jurisdiction as required by law, and the order was set 
aside. 

Civm. Revision, from an order of Basu Karr Das BANEBJI, 

Munsif of Amroha. 


S. A. Haidar, for the applicants. 
Peary Lal Banerji, for the opposite party. 
The following judgment was delivered by 


Bangs, J.—This is an application for revision made 
under the following circumstances. The plaintiff brought a 
suit claiming several reliefs. Some of these reliefs were 
granted by the court of first instance which decreed a part 
of the claim and dismissed the remainder of it. The defend- 
ant submitted to the decree but the plaintiff preferred an 
appeal as regards the portion of the claim which had been 
dismissed. The lower appellate court being of opinion that 
the court of first instance had not decided the case properly, 
remanded it to that court with directions to re-try it. When 
the case went to trial the plaintiff put in an application in 
which he stated that the defendart had submitted to the 
decree granted to him (the plaintiff), but that the plaintiff 
did not wish ‘for some reasons and defects” to proceed 
with the suit, and asked that he shoyld be permitted to 
abandon that part of the suit which had been originally 
,dismigsed by the court of first instance, with liberty to bring 
a fresh suit. He did not in the application assign the reasons 


for which he wished to withdraw from the suit nor did he 


state the defects which precluded him from carrying on 

the suit. On this application the only order passed by the 

court was, ‘‘ Allowed”. From this order of the court of first 

instance the present application for revision has been brought 

under section 115 of the Code of Civil Procedure. In my 

opinion the court of first instance must be held not to hive 
e * Civt Rev.LNo. 65 of 193g. 
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- exercised its jurisdiction as required by law. It did not Omvat 
consider whether there was any or what defect inthe suit or 921 
what other reas8n existed on account of which’ the suit was oe 
likely to fail, and -it apparently did not consider anything Rammar 
in the matter. So that in simply making the order ‘‘ allowed”? Urunan 
it cannot be held to have exercised its jurisdiction in the we 
matter of the plaintiff’s application and to have considered Peng 
and decided tt. In this view I must send back the case to aay 
the court of first instance with directions to take up the Banerji, J. 
application of the plaintiff for leave to withdraw and to con- 
sider it and then pass orders in accordanve with law. Costs 
here and hitherto will abide the result. 





SAGAR MAL ORIHINAL 

Versus 1921 

EMPEROR * Han 
Criminal Procedure Code (Act V of 1898), section $37—Further inguiry oe 
—WNolice to show cause— Efect of want of notice. STUART, J. 

Ld 


An order directing further inquiry into the case of an accused 
person who has been discharged cannot stand where the order 
has been pass@d without giving notice to him to show cause. 

Crmunat Revision, from an order of Basu Parva Nat 
Gnose, Officiating Sessions Judge of Bareilly. : 

Satya Chandra Mukerji, for the applicant. 

Kailash Chandra Mithal, for the opposite party. 

The following judgment was delivered by 

Sroart, J.—The Officiating Sessions Judge has directed Stuart, J. 
a further enquiry against Sagar Mal, who was discharged ` 
by a Magistrate of the First Class, without notice having 
been served op Sagar Mal. An attempt was made to serve 

° notice on Sagar Mal but the attempt was not successful, and 

when the matter was heard by the learned Sessions Judge, 
Sagar Mal was absent and unrepresented. In these cir- 
cumstances the order directing further enquiry cannot stand. , 
The principles laid down in the case of Queen Empréss v., 
Ajudhia (+) have invariably, as far as I am aware, been 
followed in this Court. I, therefore, set- aside.the arder , 
directing further enquiry and remit the case to the learned’. 
Sessions Judge who has succeeded the officer who passed 
the order, so that he may issue notice to‘Sagar Mal and then 


proceed to determine the matter. , g 
* Cr. Rev. No 638°0f t921. 7 . 
G) [1898] I. L. R. 20 All., 339. it 
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* AJODHYA ee (Plait ) 


S ia MUSAMMAT MAJ IDAN (Vefendant )* ° 
Practice—Pleading —Issue of fact raised for the first time in appeal— 
' Pardanashin lady, mortgage by— Question whether she had indi pen- 
« dent advice—Whether such question should be allowe8 to. be spr ung: 
in appeal. 
In a suit upon a mortgage executed by a pardanashin lady the 
defence raised by ber heir was that no consideration had passed: 
The issue was found against the defendant and the suit was de-. 
creed. Tn appeal the plea was raised for the first time that it had 
not been shown whether the pardanashin lady had had independent 
advice about the deed ornot The Lower Appellate Court dis- 
missed the suit on this ground. eld that tbe Lower Appellate 
Court ought not to bave allowed tnis point to be raised in appeal, 
as it had not been raised in the pleadings inthe trial Court and 
no evidence whatsoever had been given by either party on the 
point 
SECOND APPEAL, froma decree of Mavryr MUHAMMAD 
Zuu Hasan, Additional Subordinate Judge of Budaun, > 
reversing a decree of Babu Ratan Lal, Munsif of East Bu- 
daun. f 
Durga Charan Banerji, for the appellant.” 
S. M. Sulaiman (for whom M. A, Aziz), for the respond- 
ent. . 


The judgment of the court was delivered by 


Ryves, J.—This appeal arises out of a suit for sale on 
a mortgage executed by two Muhammedan ladies in favour 
of the plaintiff for.a sum of Rs. 50. The first of these ladies 
did not defend and the second is dead and is represented 
by her daughter, the defendant No.2. Her main defence 
to the suit was that no consideration, passed, but that’ if it 
did, the money was paid to the first defendant and not to 
the second defendant’s ‘mother. The court of first instance 
on the pleadings framed two issues only :—(1) Is the deed 
in question a mortgage deed? If so, is it valid and for 
consideration? Are the defendants bound by it? (2) To 
what relief, if any, is the plaintiff entitled ? 


Evidence was led on these issues and in the result the 
trial court décreed the plaintiff’s suit as brought. The de- 


fertdant appealed and attacked all the findings of the first 


court and for the first, time pleaded that Musammat Sarwar- 
unnissa was'a pardanashih lady and that it had not been 
shown whether she had independent advice about the deed 
or not. The appellate court upheld all the findings of the 
*sS 4. "o: 130 of. 1920. 
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first court, but on this. new ground of appeal it held that 
Musammat Sarwarunnissa was a pardanashin lady and that 
it had not been.shown by the plaintiff that she had independ- 
ent advice before executing the deed, and on this ground 
it allewed the appeal and dismissed the plaintiff’s suit. 
This was purely a question of fact and it could not be deci- 
ded without evidence having been taken. On appeal before 
us itis contended that it was not open to the lower appel- 
late court to allow this point’ to be raised, as it had not been 
raised in the pleadings and no evidence whatsoever had. 
been given by either party on the point., It appears from 
an affidavit which has been filed in this Court and which 
is not challenged, that on the appeal coming on for hearing 
and arguments before the lower appellate court, objection 
was taken on behalf of the plaintiff-res pondent to the hear- 
ing of this new plea, but nevertheless arguments were heard 
and the Judge has based his decision on this new point. It 
seems tous that it was impossible for the court to have 
come to a decision on this point in the absence of any evid- 
ence. In our opinion we think the court below ought not 
to have allowed the point to be taken for the first time in 
appeal. We, therefore, allow this appeal, set aside the decree 
of the court below and restore that of the court of first 
instance with coats. 


>” 


AMANAT AND OTHERS 
Ver SUS F 


EMPEROR* 

Penal Code (Act XLV of 18601, section 297—Offering indignity toa 
corpse—Influencing grave diggers not todig grave fora corpse, 
owing to party feelings — Whether offence committed thereby, 

Where certain persons were convicted under section 297 of the 
Indian Penal Code of having off-red an indignity to a human 
corpse, inasmuch as they had by using their influence prevented 
‘the grave diggers from diggi ‘g a grave for the corpse of the com- 
plainant’s son, on account of the complainant not having jotned the 
Khilafat party: eld that the accused had not committed any cri-, 


minal offence. A 
CrminaL REVISION, from an order of J. Arrsor Esq., 
Sessions Judge of Ghazipur. s . e, 


The facts appear from the following extract from the 
order of the Sessions Judge :—* The fpur applicants have 
been sentenced toa fine of Rs. 25 each under‘section 297 
of the Indian Penal Code and have been bound down’ for 
one year under section 106 of the Code of Criminal Proce- 
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dure. It has been found that the son of Mohammad Shakur 
died of cholera on the 27th of July 1921 and that the four 
accused used their influence to prevent the grave diggers 
from digging any grave to receive the body. It has been 
argued that this action does not come within the defisition 
of section 297. I think there was certainly an indignity 
offered to the corpse in preventing its burial and there can 
be no doubt that it was due to the action of the accused 
that the grave was not dug. In’ my opinion the offence was 
committed by the accused.” 

Satya Chandra Mukerji,, for the applicants. f 

R. Malcomson (Assistant Government Advocate), for the 
Crown. 

The following judgment was delivered by 


Sruart, J.—The facts are as follows :—On the 27th of 
July 1921 the son of Muhammad Shakur died of cholera in 
a village in the Ghazipur district. Muhammad Shakur told 
the barber to arrange for the digging of a grave. The bar- 
ber came back and said that Amanat, Ghura, Jamait, Fateh 
Ali and another were preventing the grave being dug. 
Muhammad Shakur went to these persons and protested. 
They replied that as he was not joining the Khilafat party 
they would not permit his son to be buried. It has been 
found that the above facts are correct. The four men in 

uestion deliberately put obstacles it the way of Muhammad 
hakur burying his son, because he had not joined: the 
Khilafat movement. They did not use any violence to him, 
though they boycotted him effectively They have been 
convicted under section 297 of the Indian Penal Code of 
having offered an indignity to the corpse of the dead child. 
They have also been bound over to keep the peace. The 
matter has come before me ona reference from the Ses- 
sions Judge in respect of the order tp keep the peace and in 
revision in respect of both orders. I do net propose to 
expatiate upon the mentality of persons who, to support 
their views as to what they conceive desirable in politics, 
use their influence to prevent a man from burying his little 
child. ,But as the law stands they have not committed any 
eriminal offence in this particular case. The act was an 
act of boycotting and was nota criminal act either under 
the Penal Gode or any other law. The suggestion that by 
their action they offered an indignity to the child’s corpse, 
is almost fantastic. As the appellants have not committed 
any criminal offence under the law, I must allow this appli- 
cation, set aside their convictions and sentences and direct . 
a refund of their fines if théy ‘have been paid. The order, 
that they should furnish security is set aside. 
e : e ° 
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NAZIBUDDIN ann anoTHER (Plaintiffs) 
nA versus 
: ACHCHI BEGAM (Defendant)* 
Tenancy Act (IT of 1901) sections 164, 103—Suit for projits—Limita- 
, tion—When profits become payable. 

The period of limitation for a suit for profits under Section 164 
of the Tenancy Act begins to run from the date when profits be- 
come payable, $ e, when they are divisible in accordance with 
Section 163, irrespective of the fact that tlfe collections may have 
actually been made at a subsequent date. 

Szconp Appeal froma decree of A. HAMILTON, Esq., 
Second Additional Judge of Aligarh, confirming a decree of 
Pandit Brij Nath Ugra, Assistant Collector, First Class, of 
Etah. 


Priya Nath Banerji, for the appellants. 
Iqbal Ahmad, for the respondent. 
The judgment of the court was delivered by 


Ryves, J.—This appeal arises out of a suit for profits, 
under section 164 of the'Tenancy Act, by a co-sharer against 
a lambardar. The suit was filed on the 29th of January 
1919, that is to say, in 1326 Fasli. The plaintiff ceased to 
be a co-sharer in 1322 Fasli. The profits claimed were the 
profits for the years 1319 to 1321 Fasli. On the face of it, 
it is obvious that the suit is time-barred. ‘It is alleged, how- 
ever, that this is not so because the collections were actually 
made in 1322 and 1323 Fasli for the years 1319-1321 Fasli. 
Both the courts below have diemissed the suit as barred 
by limitation and in our opinion, rightly. The limitation 
governing a suit under section 164 of the Tenancy Act is 
Iaid down in the Fourth Schedule, Group B, Serial number 
16, and is three years from the time when the share of the 
profits became payable. In‘ section 163 of the Act it is 
enacted that ‘in the absence of any determination of the 
date by the Settlement Officer or of an express agreemént 
among the co-sharers, profits shall be divisible on such dates 


as the Local Government may, by rules made under the, 


Act, prescribe’’. It seems tous that profits are payable 
under section 164 when they are divisible under section 163. 
In this case apparently the latest date’on which the plain: 
tiffs could rely would be the 1st August of the Fasli year 
when the profits were divisible. looking at ‘it. from this 
point of view the suit is clearly barred by limitation and 
was rightly dismissed. In our, opinion the appeal fails and 
is dismissed with costs. . 
o* S. A. No, 52 of 1820, . 
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ANWAR 
Versus e 
EMPEROR* 


Criminal Procedure Code (Act Vof 1898), section 239—Joint¢rial— 
Same transaction— Joint trial of the thief and of the Peceiver of stolen 
‘prope: ty. 

Where three persons were tried jointly at the same trial, the 
first on a charge of theft and the other two for having dishonesily 
received different portions of the stolen property: Æeld that the 
joint trial was legal, inasmuch as the theft and the dishonest receiv- 
ing of the stolen property were to be deemed as one transaction, 
even though the dishonest receipt was not simultaneous with the 

_ theft. : 

CrruinaL Revision from an order of I B. Munpiz, Esq., 
Sessions Judge of Allahabad. 

L. M. Roy, for the applicant. 


R. Malcomson (Assistant Government Advocate), for the 
Crown. 


The following judgment was delivered by 


STUART, J.—The facts are as follows.e A bicycle was 
stolen from the precincts of the Allahabad Post Office. 
Another bicycle was stolen from thé precincts of the Allaha- 
bad Bank. Parts of both stolen bicycles were fonnd in the 
house of a man called Narbada Prasad. Parts of both 
stolen bicycles were found inthe shop of a bicycle dealer 
called Ram Saran. Evidence was given to the effect that 
Anwar, an employee of Ram Saran in his bicycle shop, 
had been seen loitering both at tbe Post Office and at the 
Allahabad Bank just before the bicycles disappeared. .All 
three men were charged before a Magistrate of the first class 
under section 411 of the Indian Penal Code, Anwar being 
charged in the alternative under section 379 of the Indian 
Penal Code. The Magistrate convicted Narbada Prasad 
and Ram Saran under section 411 of the Indian Penal Code 
and Anwar under section 379 of the Indian Penal Code. 
*Narbada did not appeal. Ram Saran appealed and was ac- 
quitted on the merits. Anwar appealed but his appeal 
was dismissed. He comes here in revision. The first point 
taken by his learned counsel is that the joint trial of Narbada, 
Ram Saran and Anwar was bad in law under the provisions 
of sections 234 and 239, Criminal Procedure Code. How 
does the case stand against the three? The case for the 
prosecution was that Anwar had stolen both bicycles and 

: * Cr. Rev. No. 657 of 1921. 


VOL. XX.] HIGH COURT 97 


that Ram Saran was in dishonest possession of parts of both 
bicycles and that Narbada Prasad was also in dishonest 
possession of p&rts of both bicycles, each khowing that 
these parts -were stolen property. According to the view 
taken*in the case of Emperor v. Balabhai Hargovind, (1) the 
theft of the two bicycles and the dishonest possession of 
them-knowing them to be stolen, that possession being by 
different perons, formed qne transaction, even though the 
receipt was not simultaneous with the theft. I agree with 
the view taken in that decision. I do not find that there is 
anything in my view contrary to the view expressed by 
LINDSAY, J., in the case of Jiwan v. Emperor, (2) for there 
the actual thief not being charged in the case, there was 
nothing to connect the three persons. Here itis the fact 
that Anwar, the actual thief, was charged with the receivers, 
which justifies the several acts being considered parts of 
one transaction. On the merits Anwar was clearly proved 
to have been loitering just before the theft of the bicycles. 
When the owners returned the bicycles had disappeared, 
and Anwar had. disappeared. Portions of the stolen bi- 
cycles were found in the shop in which he is employed. This ` 
being the case Ido not see my way to interfere on the 
merits. I therefore dismiss this application. 
(1) [1904] 6 Bem. L. R., 517. (2) [1921] 19 A L. J. Ry, 815, 
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LAL JANGPAL SINGH anp anorarsr (Plaintiffs) 
“versus 
RAJA KUSHALPAL SINGH anp anoTaER (Defendants)* 


Civil Procedure Code (Act V of 1908), Order 17, rules 2 and 3—Dis- 
missal for default of appearance or for default of prosecution— Ad- 
journment far production of witnesses—Deliberate default on 
adjourned date—Construction of order of dismissal—'' Appearance’ — 
Pleader moving for withdrawal and adjournment but having no ins- 
tructions to do anything else. i 


In a suit the plaintiffs tried to obtain a stay of proceedings 
until a certain other suit should be ready for hearing, but"failing , 
therein they obtained an adjournment, professedly for the pro- 
duction of their witnesses. In the interval they attempted without 
success to obtain a stay order from the High Court. Oh the. 
adjourned date the plaintiffs were absent; their pleader applied 
for permission to withdraw the suit with liberty to bring a fresh 
suit, which being refused he asked for an ‘adjournment, and that 
also being refused he stated that he had no instructions to do 
anything else in the case and left¢he court. The court made an 
order dismissing the suit, but the order did not state whether the 
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dismissal, was under O. 17 r. 2 or O 171. 3, C. P.C, An applica- 
tion for restoration was made to the successor in office of the 
trial ‘Judge, and the question was whether the dismissal was under 
O. 17 r. 2 and whether the application lay. 

Held, per WALSH, J:—Under whatever form the Judge may 
make an order disposing of the case or however he may misunder- 
stand what he is doing, or whatever mistaken language he may 
use in disposing of the case, the court has to lookeat the 
actual facts as things were at the time, and decile under which 
rule the order was made. 

As the plaintiffs were a party to whom time had Bean granted 
and who failed*to produce their evidence and to perform all acts 
necessary to the further progress of the suit for which time had 
been allowed, the Court had a right to proceed to decide the suit 
notwithstanding .the fact that they were in default ; and it was 
the duty of the Court under the circumstances to dismiss the suit 
under Q. 17 re 3, and it must be taken that that was what it really 
did... 

Held,’ per PiccGort, J:—As the plaintiffs did not appear and 
their pleader, having fdiled in his prayer for permission to withdraw 
the suit and then for adjournment, stated that he had no instruc- 
tions to do anything else and left the court, a point was reached 
at which there was default in appearance; and in proceeding to 
dismiss the suit the court believed itself to be doing so because 
the plaintiffs were not present in person and not represented by 
pleader instructed to take any action on thejrbehalf. Hence, an 
application lay for restoration of the suit. 


First APPEAL, from an order of B. S. Kiso, Esq, District 
Judge of Aligarh. 


G. W. Dillon, Narain Prasad Asthana and Kailas Nath 
Katju, for-the appellants. 

Surendra Nath Sen, Peary Lal Banerji, O. M. Chiene, 
Bhagwati Shankar and Mohan Lal, for the respondents. 


The following judgments were delivered. 


o Watss, J.—This is an appeal from an order of the 
District Judge of Aligarh refusing to restere a case which ` 
had been dismissed by the Special Judge appointed by this 
Court to try the case, as he said, for default, it not being 
quite clear whether he meant to dismiss it under one or other 
of the 2nd or 3rd rules of Order 17. The case which was 

undoubtedly presented before us with great ability, has a 
very long history and gives rise to a great many considera- 


. tiofis, and in some respects the members of the Court 


hearing the appeal do not regard the questions which have 
come up for discusgion precisely in the same light, but we 
have come to the conclusion that the appeal must be 
dismissed. It.is never satisfactory to dismiss a suit without 
trial, but speaking for myself I agree substantially with 
every word of the very-long and elaborate order passed by 


VoL. xx.] HIGH COURT ‘99 


Mr. Kisch, the District Judge, in March 1920, refusing to 
restore the case,—the order now under appeal. I have 
followed as closdly as possible all the arguments and ‘all 
the’ relevant- facts and documents to which we have been 
refered and'I cannot find any inaccuracy of statement, 
or any fallacy in reasoning, throughout the whole of that 
long order of Mr. Kisch. It would be to my mind super- 
fluous to re-8tate the history of the case. I could not do 
so more effectively’ than in the language! of the learned 
Judge of the court below. ‘I merely propose to refer to one 
or two additional topics, not dealt with bẸ the learned Judge 
in quite the same way as I propose to deal’ with them, 
which to my mind ‘carry great weight. Mr. Q. W. Dillon 
has argued ‘the case with his usual ability and fairness 
throughout and he based his main argument upon one 
point; this he described and ingeniously sought‘to make 
out as a ‘mutual understanding which prevailed between. 
the parties and the court that evidence would not be ‘record- 
ed in this suit until the secorid suit was ready for trial.” 
* * * * * * 


I come without hesitation to the conclusion that no 
such understanding in the real sense of: the word did in 
fact exist althopgh the plaintiffs may have formed hopes of 
reaching that stage. 

* * # + . * 

I. pass on to a stage in: the history of the case which 

I think is fatal to the appeal, namely, the position of: the 


plaintiffs when the case came on for hearing on the 4th of . 


June. I-quote from the judgment of the learned Judge: —"The 
plaintiffs had exhausted all the means that the law allowed 
“hem for obtaining a stay of proceedings in the first ‘case, 
and they were faced ‘with the ‘alternative of either sub- 
mitting to the order of the court: and producing their ‘evid- 
ence or deliberately disreg arding the order‘ of the court 
and making another effort to get the case adjourned, «with 
all the risk that such a proceeding involved. They chose 
the latter course.” 

‘What: the ‘learned Judge refers to there consists of two 
separate matters, either of which, in my judgment, is suffi-° 
cient to dispose of this appeal. On the 10th of May the 
plaintiffs became aware that on the 7th of May the High 
Court, on the administrative side, refuséd to transfer the 
second case to the Special Judge ‘and ,indicated that that 
quéstion could be considered when the first case was nearing 
completion. As the learned Judge rjghtly points out, that'cém- 
munication turned the provisidnal order which the Special 
Judge had made fixing the date of heaping on the 4th of Juné 
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into an absolute order. In addition to that the plaintiffs had 
made, on the znd of June, a last and desperate effort to get 
the High Caurt to stay the suit which the Special Judge was 
going to try. That was refused. Whether fram the 2nd of 
June or from the 10th of May, it matters not ; from either 
date it was the duty of the plaintiffs to be ready with their 
evidence and to continue the case on the 4th of June. , It is 
quite clear that they deliberately decided not to be ready. 
During the proceedings which fook place on the 4th, 5th 
and 6th of June, one of the plaintiffs left the court profes- 
sedly to get witnesses ; the other went post-haste, undoubtedly 
with the full concurrence of his co-plaintiff, to Allahabad 
to seek advice from their leading counsel. The result of 
that was that a telegram was sent in the following terms, 
by the plaintiff in Allahabad to his pleader at the place of 
trial, “ Apply withdrawal get a fortnight for arguments if 
possible”. Whether the vakalatnama authorized the‘ with- 
“drawal, a point which I consider an idle one, the telegram 
contained express authority, and the Judge was wrong on 
this point. On the back of the application for further ad- 
journment made on the 5th of June the following endorse- 
ment was made, “A week’s time may be granted to us, during 
this period we will produce witnesses who will be able to 
attend. As to the remaining witnesses» we will apply 
to have their summonses delivered to us personally so that 
the court’s time may not be wasted. The sole object of the 
application is that time may be granted to us to secure the 
attendance of the witnesses”. In spite of that deliberate 
statement made by a responsible lawyer for the plaintiffs, 
Thakur Manak Singh, one of the pleaders for the plaintiffs; 
had the effrontery to denyin court the next day that the 
adjournment had been made for the production of witnesses, 
and it has been admitted on behalf of the plaintiffs that 
there never was any intention to prgduce evidence. Pandit 
Shiam Krishna Dar, another pleader, aptly observed that if 
he had been really engaged in getting witnesses and had 
been prepared to produce some, he would have sent an 
urgent wire to the Special Judge informing him of that fact 
and agking for a temporary adjournment until he had such 
-as could arrive. The learned Judge, whether with a desire 
to prolong his occupancy of the temporary post which he 
helds or because he lacked the necessary grip of the reins to 
get the parties to go on with the work, to my mind, showed 
exceptional, and I think unnecessary, indulgence to the plain- 
tiffs. It was open to the plaintiffs either on the 5th or the 
6thor the 7th to go on with the case and produce tbeir 
witnesses. It is alleged that some of the witnesses were 
present in court eon the 5th. It is not denied that some of 
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them lived in a zemindari within 6 or 7 miles of the court. 
I come unhesitatingly to the conclusion on these materials 
that on the adviee of counsel, for reasons which I either do 
not know orl do not consider adequate, the plaintiffs deli- 
berat@ly decided to take no further steps at that stage in the 
prosecution of their case. I would merely observe, as 
introductory to what Iam going to say in a moment, that 
at the final disposal of the case they were represented by 
counsel who had definite inktructions to withdraw from the 
case and not to produce evidence. Both the plaintiffs, either 
of whom one would have expected in a case like this were 
necessary witnesses, voluntarily absented themselves, admit- 
tedly for purposes connected with an alternative method of 
disposing of the case which they preferred to that of having 
atrial. This brings me to the last point which has weighed 
with me throughout the argument to which I see no answer, 
namely, what was the real disposal of the case. I accept the 
view which J understand has been decided, that where a party 
does not personally appear even although his counsel original-. 
ly instructed is there, if he has failed to supply his counsel 
with materials or funds or any other necessary matter for 
the prosecution of the suit and the counsel states that he 
has no further instructions, although that situation may be 
drawn into the express words used in rule 3 of Order XVII, 
it ought to be treated as a default by the plaintiff for want 
of appearance under ruk 2 of Order XVII. The reason for 
this view is doubtless that counsel no longer represents him, 
and in that sense counsel is not present in the name of the 
plaintiff, while the plaintiff is himself absent. 


The learned Judge in this case decided that the case was 
covered by Order XVII rule 2, in which case an application 
for restoration was lawfully made, if well-founded. But I 
have come to the conclusion that it was not, and that under 
whatever form the Judge may make an order disposing of 
a case or however he may misunderstand what he is doing, 
or whatever mistaken language he may use in disposing of 
the case, the court has to look at the actual facts as things 
were at the time, and decide under which rule the order 
was made. I understand that to be the view taken in the case 
of Lalita Prasad v. Nand Kishore (1). All I can say is that’ 
a bare recital of what the plaintiffs did in this particular 
case leads my mind inevitably to the eonclusion that oh the 
5th, 6th and 7th of June the plaintiffs were a party to whom 
time had been granted, and who failed td produce their 
evidence, and failed to cause the attendance of their witnes- 
ses and to perform “all acts necesgary to the further progress 
of the suit for which time had already been allowed,” and 
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notwithstanding that they were in default in that respect, 
the court had a right to proceed to decide the suit. It did 
not do so with the care and circumspection Which should be 
exercised on such an occasion, by taking -up the issues and 
answering them definitely one by one, a course which per- 
sonally I always adopt evan in an undefended divorce case 
which I have to try in this Court. To quote from’ the notes 
contained in the well-known text book on the Civil’ Pro- 
cedure Code by Woodroffe and Ameer Ali under this particular 
tule, I think this was a case of a ‘plaintiff who, “ having 
provided’ the court *with materials, had failed to substantiate 
his claim.” Counsel, months before, had spent ten days in 
opening the case and in submitting to the court his views 
of the five hundred documents involved. All that material 
was before the court. Admittedly it failed to substantiate 
the plaintiffs’ claim. It seems to me that it was the dity 
of the court, and the only duty of the court under the 
circumstances, to dismiss the suit under Order XVI rule 3’ 
and ‘that it must be taken that this is what it really did. I am 
confirmed in this view by the fact that the learned Judge; 
although he has separately decided that the dismissal was 
for default under rule 2 of Order XVII, felt himself almost 
unconsciously constrained to hold the contrary when he was 
recapitulating his statement of the plaintiff’s proceedings. 
He says, ‘‘ not only have they failed to show sufficient cause 
for their non-appearance but they did, in fact, legally appear 
by their pleader and refused to go on.” It has been suggested 
that it would bea hardship to hold the plaintiffs to Order 
XVII rule 3 because if the court really thought it was making 
an order under Order XVII rule 2, thereby: misleading the 
plaintiffs, the plaintiffs would have lost the right of appeal 
which undoubtedly they would have against a decree under 
Qrder XVII rule 3. I would merely point ‘out, in answer to 
this suggestion, two things: first, ié is difficult to conceive 
how the plaintiffs could be misled. Although it is not too 
mucn to say that by their manoeuvres in this case they did 
lead the learned Judge into various mistakes, they must 
have known better than anyone else that they had not failed 
to appear but that they had deliberately decided and refused 
fo produce any further evidence or witnesses. Therefore 
it was impossible that they could have been misled: Secondly, 
the right of appeal which they had against the decree which 


` it tas the duty of the court to pass under Order XVII rule 


3 was a perfectly worthless one. Having regard to their 

conduct throughout and particularly on the material dates, 

the 4th, 5th and 6th of Juhg, ary appeal would have been a 

hopeless one and must have been known to the plaintiffs 

and their adviser to be hopeless. For these reasons and 
6 e 

e a e 


: . 


VOL; XX.) HIGH OOUBT 103 


for ‘those: stated by: the learned Judge I think the appeal 
ought to: be dismissed with costs. 


Piacort, J.“It has become necessary for us to pro- 
nounce ' an: opinion on the question whether the order dis- 
missihg this suit was passed under Order XVII rule 2 or 
under Order XVII rule 3 of the Civil Procedure Code, 
because the respondents have not abandoned the plea on 
this point which they took in the court below.’ They are 
in fact‘ seeking te support the decision of that court, 4. e. 
the ordér rejecting.the application of the plaintiffs for the 
re-institution of the suit, on, a ground taken in the court 
below; but decided against them, namely, that no such 
application was entertainable at all, inasmuch as the dis- 
missal of: the suit was directed under Order XVII rule 3 of 
the Civil Procedure Code. I'do not myself find it possible 
to accept this ‘view. The suit-was down for hearing on the 
4th of June 1919. The duty was on the plaintiffs of -pro- 
ducing evidence. They applied for an adjournment. Argu- 
ments,on the question whether an adjournment should or 
should not be granted lasted all that day and were only 
concluded on the day following. The court then granted an 
adjournment of one day, $. e. it fixed the 6th of June.1919 
for the further hearing of the suit and directed the plaintiffs 
to begin . produting -their evidence on that date. When the 
case was called upon, a pleader purporting to act for the 
panit put in an application for permission to withdraw 

rom the suit with leave. to bring afresh suit. This the 
court, after some argument, rejected on the ground that the 
pleader presenting it had no authority to make such an 
application. The same pleader then asked for a further 
adjournment and‘ this was also refused. The pleader then 
stated that he had no instructions to do anything else in 
the case. It is not quite clear from the order-sheet whether 
he followed up the declaration by physically removing 
himself fromthe court-room or not. We were told in argu- 
ment that he did so; and I should be inclined to infer from 
the order-sheet thathe did so, because it is noted that.the 
court thereupon proceeded to call for the plaintiffs and 
found that they did net appear. A point had, therefore, 
been reached at which it was literally true that the plaintiffs 
were absent, neither appearing in person nor by counsel 
authorised to act on their behalf.- The deféndanté were 
present and the court could there and then have dismissed 
the suit. Ithink it ought to have qone so, and it could 
have done so in a very brief order. However, the order 
actually passed was that judgment would be pronounced on 
the following day. On the 7th of June 1919 a Barrister 
appeared for the plaintiffs and agaip presented . -an applica- 
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tion for permission to withdraw from the suit with leave to 
file a fresh one. This was also rejected, and the gentleman 
in question -thereupon left the room. Tħe court sent for 
him and asked him, and also the Vakil who had appeared 
on the previous day, whether either of them had imstruc- 
tions to take any step on behalf of the plaintiffs. Having 
received negative answers to these questions the conri pro- 
ceeded to dismiss the suit. I think the court believed itself 
to be acting on the principles laid down by this court in 
the case of Lalita Prasad v. Nand Kishore (1) and that it be- 
lieved itself to be dismissing the suit because the plaintiffs 


.were not present in person and not represented by pleader 


instructed to take any action on their behalf. I would, there- 
fore, hold that the application for re-institution of the suit 
was maintainable. [The judgment then went, on to consider 
the application on its merits. ] 


' Iam prepared to hold, and I do hold, that the plaintiffs 
have not shown sufficient cause for their ‘failure to enter.an 
appearance on the 6th or 7th of June 1919 in the trial court. 
I agree, therefore, in dismissing this appeal. 


By tax CuurT :—The order of the Court is that the 
appeal be dismissed with costs. 


This being a first appeal from order the question of its 
valuation does not affect the court-fee, but it does affect the 
pleaders’ fee chargeable, and there is nothing in the memo- 
randum of appeal to explain why the appellants have elected 
to value this appeal at Rs. 30,000 when the suit was valued 
at 3,00,000. We think that "for the purpose of calculating 
pleaders’ fees this appeal should be valued at Rs. 3,00,000 
and we direct accordingly. 


(1) [1899] I. L. R, 22 All, 66 
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* FULL BENCH. a oe 
we $ we fey 
. SITA RAM (Decree-holder) . , n? Crm 
r versus i 1922 
JANKI RAM (Judgment. debtor).* prain 


Civil Procedure Cude, (Act V of 1908), O 21 Rules 71 and 84—Failure of a; 7 
` purchaser to make deposit of 25 per cent.—sPropety re-sold nest Praaort, J. 
morninge—Whether sale forthwith — Right 4 appeal against orders Watan, J. 
under O. 21 Rule 71. LINDSAY, J, 

Certain property was put up forsale in an execution sale and 
was knocked down by the sale officer to the highest bidder (the 
appellant). He, however, failed to make the requisite deposit of 
25 per cent. of the purchase-money. and as it had become late in 
the day, the sale officer announced that the property would be again 
put up for re-sale the next morning He did soand the sale fetched 
a much less price On an application by the judgment-debtor 
under O. 21 Rule x71, C. P. C., to make the first purchaser liable. 
for the difference, Ae/d, that there had been a sale ‘forthwith’ 
within the meaning of O. 21, R. 84, C. P. C. and the defaulting 
purchaser was liable ; A-/d also that non- payment of 25 per cent. 
deposit would not protect the purchaser frum such liability. Amir 
Begam v. The ‘Bank of Upper India Lid, (1908) 30 All, 273 no , 
longer good law. e/d,, further, that orders passed by, courts of 
first instance between the judgment debtors (or decree holders) 
and defaulting purchasers were appealable. Xam Dayal v. Ram 
Das (1876) 1 All, 181 approved; Deokinandan Rai v. Tapesri 
Lal, (1892) 14 All, 201 overruled. 


Frest Appgau from an order of J. ALLSOP ESQ., District 
Judge of Ghazipur. 

The facts of this case were briefly these :— 

Oertain house property of the respondent was put ‘up 
for sale in execption of a’ Civil Court decree. In the execu- 
tion sale the present appellant was one of the bidders and 
having made the highest bid of Rs. 5050, he was’ declared 
to bé the purshaser. But he failed to pay the deposit of 
25 % of. the purchase-money as required by Order 21, rule 
84 (1) of the Code of Civil Procedure. As it was latë, the , 
officer conducting the sale announced that the property would 
be resold next morning and it was so re-sold. On the seapnd 
sale the property fetched only Rs. 2850. This was more 
than the decretal amount, so that the decree was satisfied. ° 
f Subsequently the judgment-debter (fhe present respond- 

ent) applied to the court under Order 21, rule 71 of the 
Code of Qivil Procedure to make the appellant liable for the 
* F. A. FE. Q. No. 942E 19215. 
xxl4R . . 
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O1vin deficiency of price which happened on the re-sale by reason 


amare , 
1992 of the appellant’s default. 


== The cotirt of first instance dismissed fhe application of 
Sıra Rau the Judgment-debtor on the ground that there had not been 
Sat iii a re-sale ‘ forthwith”. ile 
= ` On appeal the District Judge held that the re-sale had 
taken place ‘‘ forthwith” within the meaning,of the rtile and 
remanded the case under Order 41, rule 23 of the Code 
of Civil Procedure for the determination of the other ques- 
tions involved aņd the disposal of the case on the merits. 


From this order of remand the defaulting purchaser pre- 
ferred this appeal. , 


8. C. Dass (for Sital Prasad Ghosh) for the appellant. 
There are two submissions to be made, 


Firstly, no appeal lay to the lower appellate court, so 
that the decision of the Munsif was final. A right of appeal 
‘must be provided for by statute. There is no inherent 
power in avy court to confer on a party this right. In the 
Civil Procedure Oode there is no specific provision for an 
appeal from the decision in a proceeding under Order 21, 
rule 71. Nor does this decision amount to a ‘decree’ in 
which case the appeal could certainly lig, Section 2 (2) of 
the Code defines ‘decree’. There being no ‘suit’ the ad- 
nee in the present case ceuld not be said to bea 
* decree’. 


A comparison between Section 145 of the Code and rule 
71 of Order 21 will suggest that if the legislature had in- 
tended to allow a right of appeal in the latter case, it would 
have expressly mentioned it. 


The judgment-debtor had an alternative remedy by ‘suit’ 
for this deficiency. From a decree in such suit the aggrieved 
party could appeal. : i 


Amir Begamv. The Bunk of Upper Yndia Limited, [1908] 
ILL R. 30 All, 273. 


Kameshwar Narain Singh v, Musammat Harbans Babui, [919] 
so I.C, 59. 
łn the Allahabad case a suit was actually brought. The 
leading case in my favour is the Full Bench case of 


A Deoki Nandan Rai v. Tapesri Lal, [1892] I. L. R. 14 All, 201 


.' Secondly, when the appellant failed to make the deposit 
of 25% of the purchase-money he did not become liable to 
pay the deficiency’on the second gale, as there was no re-sale 
“forthwith ’ as contemplated by the rules. 


Rules 69, 71 and 84 ‘of Order 21 contemplate cases-in 
which some additional expenses are incurred after the first 


ae Å f é e , a 
e e 
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sale falls through. There being no deposit of 25% there was 
no sale to the appellant. 

Amir Begam v. The Bank of Upper India Limited, [1908] 
LPR 30 All, 273. 

Ajoodhia Prasad v. Gopal Datt Misser, [1872] 17 W. Rọ, 27% 


M.. L. Agarwala and Kamla Kant Verma, for the res- 
pondent. R 


. The closing words of Order 21, rule 71 have to be con- 
sidered. The whole proceeding that follows upon an 
application under that rule is to be treated as if it were a 
proseeding, in execution of a decree. Hence an appeal 
ies. 

As regards the comparison between section 145 and rule 
71 of Order 21, a surety being always a stranger, it was 
necessary to introduce express words about a right of 
appeal. But the purchaser is not always a stranger. A dec- 
ree-holder may purchase in an auction sale. 


It has been held by the earliest Full Bench in this 

Court. 

Ram Dial v. Ram Das, [1876] I. L, R 1 All, 181, 
that an appeal ligs from an order passed on an application 
to make a defaulting peronasst liable for the loss occasioned 
by a re-sale. 

In 

Deoki Nandan Rai v Tapesri Lal, |1892] L L. R. 14 All, 201, 
it:is to be borne in mind that the appellant being the default- 
er the sympathy of the court was against him. 

The following cases were also referred to 

Amir Baksh Sakeh v, Venkatachala Mudoli, [1895] I. L. R. 18 
Mad., 439. 

Kali Kishore Deb Sarkar v. Guru Prasad Sukul, [1897] I. L. R. 
25 Cal, 99 

S. C. Dass in reply :— 

` The closing words of rule 71 in Order 21, only la ie down 
the manner in which the proceeding is to be conducted. 
They do not confer a right of appeal. 

The judgment of the court was delivered by . f 

Pragort, J:—The case before us, whether it be described 
as a first appeal from order or as an application .in revision, 
arises under the following circumstances :— . 

Janki Ram and others were the judgment-debtors under a 
cértain decree. Certain house ‘property, belonging either 
to Janki Ram or to all the judgmentdebtors, was taken 
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in execution of the decree and put up for sale. One Sita 
Ram took part in the auction sale and big up to a sum of 
Rs. 5,060. This being the highest bid offered, it was accept- 


- ed by the sale officer. Sita Ram then failed to make the 
©, . deposit of 25% of the purchase-money which he was requir- 
Jawxr Ram." ed to make by the rules. It being then late in the r the 


sale officer informed all the parties concerned, including any 
other bidders who were present st the time, that he would 
put up the property for sale again on the following morning. 
He did so, and thaf same property was purchased for a sum 
of Rs. 2,850. This was morethan sufficient to satisfy the 
decree, so that the decree-holder ceased to have any further 
interest in the matter. Janki Ram subsequently applied to 
the Court to make Sita Ram liable for the difference in price 
between the sumof Rs. 5,060 bid by him and the sum of 
Rs. 2,850 eventually realised at the sale which took place on. 
the second morning. There has been some argument re- 
garding the precise form of the application made by Janki 
Ram to the Court, but no substantial question turns upon 
this. In effect Janki Ram asked the Court to enforce in his 
favour the right recognised by Order 21, rule 71 of the Code 
of Civil Procedure. Sita Ram entered an appearance and 
raised a number of objections. One was tq the effect that. 
Janki Ram alone was not entitled to maintain such an appli- 
cation without the concurrence of the other persons who had 
been judgment-debtors along with him. Another point 
taken was that the re-sale had not taken place “ forthwith” 
within the meaning of Order 21, rule 84 of the Code. There 
had also been a claim on the part of Janki Ram for interest 
on the deficiency and his right to claim interest was contest- 
ed by Sita Ram. A point was also taken that the applica- 
tion was not maintainable at all because there had been no 
certificate by the sale officer. The court before which this 
application was made dealt with tWo of thea points raised 
only. It held, onthe strength of a reported decision of this 
Court, that the absence of a formal certificate did not make 
Janki Ram’s applicution any the less maintainable. It 
would seem that, whether or not there was any formal certi- 

, ficate, the sale officer did report to the comt the fact that 
there had been a sale at which Sita Ram had bid up to the 
sumof Rs.5,060 and asnbsequent sale at which the price 
realised was only Rs. 2,850. There does not seem to be any 
substance in this objection. The questions raised regarding 
Janki Ram’s right to maintain the application without the 
concurrence of the other judgment-debtors and with regard 
to the claim for interest were not determined at all. The 
court held, however, that there had not been a re-sale ‘“‘forth- 
with,” as required by the rule, and on this ground alone pro- 
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ceeded to dismiss Janki Ram’s application. The latter ap- 
pealed to the Digtrict Jadge. In that court two questions 
were argued and determined. The District ‘Judge held 
that the re-sule had taken place “forthwith” within the 
meaning of the rule: He was, however, faced with a 
further argument based upon a decision of this Court, 
Amir Begam v. The Bank of Upper India Limited (1). It 
was there held that, under the analogous provisions of 
the Civil Procedure Code of 1882, a second auction sale 
held by reason of a former purchaser’s failure to make the 
prescribed deposit was not a “re-sale” within the meaning 
of section 293 of that Code, corresponding with Order 21 
rule 71 of Act No. V of 1908, and that consequently neither 
the decree-holder nor the judgment-debtor had any remedy 
against a purchaser who made no deposit at all. In effect 
this Court limited the application of that rule to cases in 
which a purchaser, after making the 25 per cent deposit, 
failed to pay the balance of the purchase-money. It has 
been pointed out to usin argument that the view taken by 
this Court has not been accepted by the High Courts of 
Calcutta, Madras or Bombay, but we do not propose to 
discuss the state of the law as it stood under the Code of 
1882. We agree with the learned District Judge that the 
eae is chahged by reason of an alteration made in 

rder 21 rule 84 of the, present Code. Section 306 of the 
Code of 1882 provided that, in default of the required de- 
posit of 25 per cent “the property shall forthwith be put 
up again and sold.” In Order 21 rule 84 of the presenti 
Code the words are: “in default of such deposit the pro- 
perty shall forthwith be re-sold.” It seems to us that the 
only: possible reason for this change in the wording of the 
Code was to affirm the lawin the sense in which it had 
been interpreted by other High Courts, as against the deci- 
sion of this Court in Amir Begam v. The Bank of Upper India 
Limited. (1) As the Code now stands, the opening words of 
Order 21 rule 71, namely, “any deficiency of price which 
may happen on a re-sale by reason of the purchaser’s 
default,” are obviously wide enough to cover a default both 
in the making of the original deposit and in the subsequent 
payment of the balance due. We think, therefore, that the 
ruling in Amir Begam v. The Bank ot Upper India, Limited, 
(1) whether that case was rightly òr wrongly decided on the 
law as it then stood, is no longer applicable to the law’ as 
defined in the present Code of Civil Procedure, This was 
the view taken by the learned District Judge in the present 
case. He, consequently, overruléd the decision of the first 
court on the one ground upon which that court had pro- 
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ceeded in rejecting the application of Janki Ram. As 
there remained other matters for determination he passed 
an order of r8mand under Order 41 rule 23 of the Civil Pro- 
cedure Code, sending the case back to the first court in 
order that the matter might be disposed of on the mérits. 
Sita Ram has brought the matter before this Court. He 
does not seem to have raised any question in the court 
below as to the right of the District Judge to éntertain the 
appeal made to him by the judgment-debtor Janki Ram. 
In this Court be desires to raise the contention that no 
appeal lay from the ‘decision of the first court, that of the 
Munsif of Rasra. In order to avoid any technical diffculty 
in the way of his raising this contention, he has described 
his application to this Court both as a first appeal from 
order and #s an application in revision. If his contention 
is sound as to the absence of any right of appeal, then the 
learned District Judge in entertaining the appeal was- 
exercising a jurisdiction not vested in him by law.. We 
have thought it proper, therefore, to allow this question to 
be raised before us and to be argued out, although’ the 
point was not taken in the court below. Treating Sita Ram’ 
as an appellant in an ordinary first appeal from order, we 
may say that he has one decision in his favour, and that a 
decision by a Full Bench of this Court. Thé case in ques- 
tion is that of Deokinandan Rai v. [fapesrt Lal (1). The 
decision was by a majority of three Judges out of four 
constituting the Full Bench, and one of the learned Judges 
who formed the majority concurred with the other two upon 
grounds which scarcely touched the main question in con- 
troversy. That decision expressly overruled a previous 
Full Bench decision of this Court in the case of Ram Dayal 
v. Ram Das (*). It has since been considered by two 
other High Courts in India and expressly dissented: from, 
vide Amir Bakhsh Saheb v. Venkatachala Mudali (8), 
and Kali Kishore Deb Sarkar:v. Guru Prasad Sukul (4). 
It seems to us also that in the Bombay High Court the 
view that an appeal lies in such cases as the present has 
been adopted without any question. It was assumed that both 
an appeal and a second appeal did lie in the reported ĉase of 
Ganga Das Dayabhai v. Bat Suraj (5). In order, therefore, 
that the decision of this Court in Deokinandan Ratv. Ta- 
pesri Lal (3) might be further considered, this appeal was’ 
refarred to a Full Bench of three Judges for consideration. 
We have come to the conclusion that the older decision of 
this Court was correct and that there is no adequate reason’ 

(1) [1892]. L R, 14 All, 20r., (2) [1876] I. L. Re All, 181, 
~. (3) jee I. L R18 Mad, 439. (4) [1897] I.L. R 25 Cal, 99o 

(5) [rorxf LL. R.."36-Bgm., 329. « (6) [1892] T. L. R, 14 All, 201. 
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why this Court should continue, upon this question, to dis- 
sent from the view -taken by the High Oourts in Galeutta, 
Madras and Bombay. The reasons in favou» of the view 
that an appeal lies can scarcely be stated better than they 
were by the learned Judges who pronounced the decision of® 
this Court in Ram Dayal v. Ram Das (1). Dealing with the 
analogous provisions of the Civil Procedure Code of 1859, 
as amended*by Act No. 23 of 1861, the learned Judges held 
that there seemed no real difficulty about applying the rules 
governing executions of decrees, mutatis mutandis, to any 
proceeding taken against the defaultinge purchaser, whether 
-at the instance of the holder of the original decree-holder 
or of the judgment-debtor. They went on to say :—*' The 
. judgment-debtor and (if his claim be not satisfied out of the 
proceeds of the re-sale) the original decree-holder stand in 
the position of decree-holders who have obtained judgment 
against the defaulting purchaser for damages occasioned 
by his default. The defaulting purchaser stands in the 
position of a judgment-debtor against whom a deéree for 
such damages has passed. They are parties to the proceed- 
ing which is ‘substituted for the SUit......cccccceeseeceeseerees and 
the rule relating to appeals must be applied mutatis mu- 
tandis, equally with any other of the rules:‘governing execu- 
tions of decrees.” In effect the view taken was that the 
adjudication, in a case like the present, between the judg- 
ment-debtor and the ‘defaulting purchaser, amounts toa 
decree and that appeals lie under the provisions governing 
regular appeals from decrees. The position does not seem 
to be altered by any changes which have since been made 
in the law; if anything, the case in favour of the maintain- 
ability of an appeal is made a little stronger by the definition 
of the word “decree” in the Code of 1908, where it is ex- 
pressly made to include the determination of any question 
within section 47 or, section 144 of the said Code. In 
Amir Baksh Sahib v. Venkatachala Mudali, (?) the learned 
Judges of the Madras High Court virtually based their 
decision upon the same line of reasoning, and it seems to 
us correct. Weare of opinion, therefore, that an appeal lay 
to the learned District Judge in this case and that his deci- 
sion onthe points determined by him was correct. The 
order of remand was, therefore, justified under the circum- 
stances and it will be for the court of first instance*finally 
and completely to determine as between the partiés all the 
points raised by the application of Janki- Ram and the 
objections preferred thereto on tlre part of Sitd Ram. 


We dismiss this appeal with.¢osts. 


(1) [1876] I. L. R., 1 All, 18r. 
(2) i [1895] I. L. R., 18 Mad., 439. 
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Orva Warsa, J.—I entirely agree. If I were free so to: hold I 
PTE should hold that a suit was expressly.excluded by the provi- © 
cee sions of Order 21 Rule 71. I am unable éo frame, satis- 
Sire Rau factorily to my own mind, any cause of action as between 
v  » ajudgment-debtor and a defaulting purchaser. There is 
. Janz. Raw. certainly no contractual relationship upon which a suit can 
Walsh z > PC founded and I am unable to see what the cause of action 
kiia really is or could be. To suggest that it was intendêd by 
this rule to provide machinery for passing an order to meet 
the justice of the case which any party could immediately 
afterwards bring asuit to set aside, seems to me to pay 
rather an extravagant compliment to the subtlety of the 
compilers of the code. 
8. N. V. Appeal dismissed. 
. ig . é 
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MUHAMMAD MUBARAK HUSAIN AND ÅNOTHER . 
; ( Objectors) 
bi versus 


SAHU BIMAL PRASAD /(Deeree-holder) * 


Civi? Procedure Code (Act V of 1908), O-der 21 Rule 57—Order dismiss- 
ing execution case but maintaining attachment—Almproper but nota 
nullity. i 

By reason of the default of the decree-holder the court was unable 
to proceed with the execution of the decree and passed the follow- 
ing order :— ‘ The execution case should for the time being (4/Aa?), 
be dismissed but the attachment should remain in force ” Held, 
that the order, though improper, was not a nullity and was binding 
upon the parties, and no fresh attachment was subsequently neces- 
sary. Namuna Bibiv Rosha Mian, 38 Cal. 482 dissented from; 
Dildar Hussain v Sheo Narain, 41 All 157 distinguished, 


» EXECUTION First APPEAL, from a decree of Basu Ksurrop 
Gorat Bangar, Subordinate Judge of Moradabad. 


S. A. Haidar, for the appellants. 
Peary Lal Banerji, for the respondent. 
The judgment of the Court was delivered by 


Piagorr, J.—The esgential point raised by this appeal 
admits of being briefly stated :—The court below had before 
it an application for execution of a decree with which, on a 
particular date, it found itself unable to proceed further by 
reason of the default of the decree-holder. Under Order 
21 rule 57the duty of the court was, either to dismiss the 
application, or to adjourn the proceedings to a future date. 
On a dismissal of the application it is provided. by the said 
rule thatthe attachment shall cease. The'court?did not 
follow, as it ought to have done, the provisions of the said 
rule. The ordtr which it passed was tothe effect that 
the execution case should, for the time being, be dismissed, 
but that the attachment should remain in force. That is not 
an order which the court ought to have passed; but the 
question before us is as to the effect of the said order? when 


passed. The decree-holder on a subsequent date applied to ` 


the court to take up the proceedings at the stage at which 
they stood on the date of the order above-mentioned ; that 
is to say, he asked the court to proceed with the sale df 
the property in question without any fresh attachment. The 
judgment-debtors objected that a fresh attachment was neces- 
sary and that objection has bees overruled by the court 
below ; hence this appeal. : 
+E F. A. No. 88 of »921. e 
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Orvin There is authority in support of the appellant’s con- 
sans tention in the case of Namuna Bibi v. Rosha Miah (1). We 
aan can only say that we do not agree with the decision in that 
Munammap Case and that the reasoning on which it is pased does not 
Musarar commend itself to us. Moreover, that case is to a certain 
_ Husas extent distinguishable from the present, for the execution 
Sanu "he a, court in the case now before us went out of its way to mark 
Prasap, the nature of the order which it purported te pass by using 
= the words “ filhal,” which we must render “for the present” 
Piggott, J. or ‘for the time being”. There can be no doubt as to. the 
order which the.court intended to pass and that order was 
submitted to by the parties. It was, in substance and effect, 
an order that the execution proceedings do stand adjourned 
sine die. It has, however, been contended before us that the 
principle laid down by the learned Judges of the Calcutta 
High Court in the case above referred to has been adopted 
and enforeed by a Bench of this Court. The reference is to 
the case of Dildar Husain v. Sheo Narain (2). We are of 
Opinion that that case is distinguishable on the facts. To 
begin with, the question before the court in that case con- 
cerned the rights of a bona fide transferee for value. Secondly, 
there had been no qualifying expression used in the order 
of dismissal such as we fivd in the order laid before us in 
the present case. While, therefore, we desire to lay stress on , 
the fact, already pointed out by us, that the order directing 
the execution case to be dismissed for the time being and 
the attachment maintained was not a proper order for the 
court to have passed, we are not prepared to treat it as a 
nullity and as having no effect upon the parties between 
whom it was passed. We think there is no force in this 
appeal and we dismiss it accordingly with costs. 


. Appeal dismissed. 
(rt) [1911] I. L. R. 38 Cal, 482. (2) [1918] I. L. R., 41 All, 157. 





divin ` EAST INDIAN RAILWAY anD anorurR (Applicants) 
° VErsus 
? FIRM INDERMAN TULSHI RAM (Opposite party)* 
January, 4. Indian Railways Act (IX of 1890) section 72—-Duty of Railway to 
deliver goods within a reasonable time. 

In the absence of avy Risk Note a Railway Company is bound 
to deliver goods within a reasonable time. Where, therefore, goods 
were delivered after 2'5 days instead of 7 to 10 days, and the delay 

* was not explained, the*Railway was held liable to compensate for 
the loss caused by such delay. : 
° *Civ. Rey. No. 75 of 1927. 
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Orr Revisron against the order of Basu SUDERSHAN 
DAYAL, Judge of Small Cause Court, Aligarh. 


Lalit Mohan Banerji, for the applicants. 
Panna Lal, for the opposite party. 
Thefollowing judgment was delivered by 


Bangers, J.—The admitted facts of this case are these. 
A consignmentof 182 bags of maize was made at Barnalla 
Railway Station on the North-Western Railway for despatch 
to the plaintiffs at Aligarh. The goods were despatched from 
that station on the 5th of January 1920, the date on which the 
consignment was made. They had to be carried over a part 
of the Hast Indian Railway and the goods had to pass two 
junction stations, namely Allal Junction and Delhi Junction. 
They arrived at Aligarh on the 30th of January and were 
delivered to the plaintiffs on the 4th of February 1920. In 
the meantime the market had fallen and the plaintiffs state 
that by reason of the delay in the delivery of the goods they 
sustained loss and accordingly they claimed damages 
from both the Railway Companies. It was admitted on 
' behalf of the Railway that ordinarily it takes from 7 to 10 
days for any consignment delivered at Barnalla to arrive at 
Aligarh. So that, admittedly, there was a delay of at least 
15 days. It was ,urged inthe Court below on behalf of 
the defendants that there was no specific time agreed upon 
for the delivery of the goeds, and that, therefore, the defend- 
ants were not responsible for any loss which may have 
accrued to the plaintiffs by reason of the delay in the deli- 
very of the goods. It was also stated in the Court below 
fhat an axle had got heated and that for that reason the 
goods had to be detained at the Allal Junction Station and 
this was the cause of the delay in the arrival of the goods. 
On the point last mentioned no evidence was given in the 
Court below. That Court made a decree in the plaintiffs’ 
favour for apart of thé claim. Itis contended in tbis 
Court that the goods were consigned under a risk note 
Form A, that paragraph 9 of that note provided that the 
goods were to be carried by the Railway subject to the rules 
contained in the Goods Tariff Regulation, that paragraph 


40 of those rules provides that the Railway was not respon- . 


sible for the arrival of the goods within any definite time 
and that, consequently, the defendants were not responsible 
to the plaintifis for any loss sustained by reason of the 
delay in the delivery of the goods. There is nothing on the 
record to show that a risk note in .Form A was.signed by 
the consignor. No risk note wag produced nor was the 
railway receipt granted to the consignor filed by the defend- 
ants in the Court below. Therefore thera was no evidence 
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before that Court to show that the goods were consigned 
subject to the notice alleged to be contained in risk note 
Form A. Ifthe goods were not despatched under a risk 
note of that description, the contract between the parties 
could not be said to be a contract under which good& were 
to be carried subject to clause 40 of the Goods Tariff Regu- 
lation. Inthe absence of evidence to this effect theeordi- 
nary rule applicable to a bailep would be applicable to the 
resent case. Under Section 72 of the Railways Act, 1890, 
ction 161 of the Contract Act would govern the liability 
of the Railway. Under that section the Railway would be 
responsible for delay in the delivery of goods at the proper 
time. In the present case according to the admission made 
on behalf of the Railway in the Court below, the proper 
time for the delivery of the goods was 7 to 10 days from the 
date of the consignment of the goods. Therefore there was 
a delay of abont 15 days in the delivery of the goods, and if 
any loss was sustained by the plaintiffs by reason of this 
delay, the plaintiffs would be entitled to be compensated for 
the loss. Furthermore, under section 46 of the Contract 
Act the contract had ordinarily to be performed within a 
reasonable time. It was, therefore, necessary for the defend- 
ants in this case to prove that there were valid reasons 
which prevented them from delivering the*goods at a time 
when they would ordinarily have been delivered. No such 
evidence was adduced. Therefore in the absence of the 
alleged risk note or of any proof to show that the goods 
were despatched at the risk of the consignor or consignee, 
or that any notice was given that the goods were to be. 
carried subject to the rules contained in the Goods Tariff 
Regulations the Court below was justified in making a 
decree in favour of the plaintifis. This application must, 
therefore, fail and I dismiss it with costs. 


Application rejected. 
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GANGA SAHAI anb oruers (Plaintiffs) 
i versus 
BALDEO SINGH (Defendant) * 


Arbituator— Private enquiries—Misconduct— Power te act on personal 
hnowledge—Whether implies aythority to make private enquiries. 


Making of private enquiries by an arbitrator behind the backs 
of the parties amounts to judicial misconduct and vitiates the 
award. Qugære whether power to act on personal knowledge em- 
powers the arbitrator to make such enquiries. Where, however, the 
lower court held that it did not, the High Court refused to inter- 
fere in revision. 

Civin Revision from an order of BABU MANMOHAN SANYAL, 
Subordinate Judge of Moradabad. 


B. E. O Conor, for the applicants. 

Surendra Nath Sen and Peary Lal Baneryt, for the oppo- 
site party. 

The following judgments were delivered. 


Piaaott, J.—This is an application in revision against an 
order superseding an arbitration and directing the trial of 
the suit to proceed in the ordinary course. It is based upon 
a finding that there had been misconduct on the part of the 
arbitrator and so far complies with the provisions of para. 
15 of the Second Schedule to the Code of Civil Procedure. 
The misconduct attributed to the arbitrator is that he had 
made “ private enquiries” behind the backs of the parties. 
There is authority of this Court for the proposition that the 
making of such enquiries, where the arbitrator is not empo- 
wered to do so by the terms of the reference, amounts to legal 
“ misconduct” on his part. The whole controversy in this 
case is whether the arbitrator was or was not empowered 
to act as he did. For the applicants it is contended that the 
parties had agreed that the arbitrator might decide the case 
on his persona! knowledge of the facts, and that this neces- 
sarily implies a right to supplement his knowledge in respect 
of any relevant circumstances by any kind of enduiries 
which he might see fit to make. To this it is replied that, 
while the parties were quite willing that the arbitrator should 
make use of such knowledge of the faéts as he possessed on 
the date of the agreement of reference, they never agreed 
that he might supplement his knowledge by listening to 
ex parte statements behind the backs of either or both of 
the parties to the reference. The dtarned Subordinate Judge 
has applied his mind to this point and has held that the 
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terms of the agreement did not empower the arbitrator to 
act as he did. Iam not sure that I should have arrived at 
this conclusion if I had been called upore to decide the 
matter in his place; but the point is at least an arguable 
one, and the most that could be said in support of thease 
for the applicants, even if the matter were before us as an 
appeal on a point of law, would be that the court below had 
misinterpreted the terms of the agreement of reference. As 
the legislature has not seen fit to allow an appeal from an 
order of this nature, even on the grounds specified in section 
100 of the Civil Proeedure Code, I do not think we ought to 
interfere in revision. It does not seem to me possible to 
hold that the court below has acted in the exercise of its 
jurisdiction either illegally or with material irregularity. 


I would, therefore, dismiss this application with costs. 

Warsa, J.—I agree. 

By raz Courr.—The application is dismissed with costs. 
Application dismissed. 


INAYAT ULLAH KHAN (Applicant) 
versus 
NISAR AHMAD KHAN (Opposite-Party)* 


Civil Procedure Code, (Act V of 1908), Ssction 24 —Principles guiding 
transfer, 

A strong case of balance of convenience must be made out fot 
the transfer of a civil suit from one court to another, and the 
convenience of the parties is also a good test in such cases. 
Suba Husain v. Maqbul Husain, 14 A. L J. R., followed ; Madho 
Prasad v. Moti Chand, 17 A. L. J. R, 371 doubted. Where, 
in a suit for cancellation of certain deeds of gift, alleged to have 
been executed by a deceased person in the Centfal Provinces in 
a state of ill-health under undue influence, it was shown that all 

. available witnesses resided at the place in the Central Provinces 

where the deeds were executed, the High Court allowed. a transfer. 

Apparoation under section 22 of the Oode of Civil 
Procedure for transfer of a suit pending in the court of 
Subordinate Judge of Shahjahanpur. 

Uma Shankar Bajpat, for the applicant. 

“Lalit Mohan Banerji, for the opposite party. 

The judgment of the court was delivered by 


Warsa, J.:—This is an application which raises both a 
question of principle and a question of fact of some impor- 
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tance. The defendant, who is the applicant, is the son of 
one Abdul Jalil Khan deceased and the plaintiff is the 
cousin of theedeceased man who claims to be his heir. 
Abdul Jalil, Khan and the other members of his family were 
old gesidents of Shahjahanpur, which appears also to have 
been the ancestral home of the defendant. For the pur- 
poses of this case, however, it may be assumed that the 
deceased migrated toa place called Pusad in Yeotmal, a 
district of the Berars whith is now a portion of the Central 
Provinces, and died there in October of last year after having 
made, so the defendant alleges, certein gifts by deed of 
his property in favour of the defendant. The suit is brought 
by the plaintiff as heir of the deceased man to set aside 
these gifts, and it has been brought in the court at Shah- 
jahanpur as a matter of choice by the plaintiff who is of 
course in all cases dominus litis; probably becanse it is 
. his ordinary home, the language of the court is his language 
and because, as he says, some of the property is situated in 
that district. However, the defendant, on the ground that 
having regard to the issues raised by the suit and the 
general convenience of the parties in view of the nature of 
the evidence which will have to be called on both sides in 
the suit, has applied to this Court to transfer the cage from 
Shahjahanpur and altogether from these Provinces in order 
that it may be tried in the appropriate court in the Yeotmal 
District of the Berars in the Central Provinces. 

The question of principle raised by the application was 
not very seriously argued, but our attention was drawn 
to certain reported cases which make it desirable that we 
should express our views definitely upon the question. No 
case is reported on the subject in the authorized reports, 
Allahabad series, since the year 1882 (I. L. R, 5 Allahabad). 
There have been decisions which have found their way into 
modern reports and we prefer tofollow the decision report- 
ed in Subba Bibi v. Maqbul Husain, (') a decision by a 
member of this Court sitting alone who followed the view 
taken by the older case of Tula Ram v. Harjiwan Das, (2) 
and the invariable practice as it was then established 
in England (that old practice has now been codified in 
England in the form of a special rule), namely, to insiat 
upon any litigant applying for transfer to make out a 
strong case of the balance of convenjence. In Tula Ram v. 
Harjiwan Das, already referred to, the court recognised that 
as the real test although it decided against the transfer. 
There is one further material case, namely, Madho Prasad 
v. Mots Chand, (3) (another single Judge decision) where 

(1) [1916] 14 ALL. J. Rs 242.° (2) [1882] I. L R, 5 All, Go. 
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member of this Court declined to adopt that rule and 
held without reference to any previous authority that the 
mere convenience of the. parties was not a good test. We 
come to the conclusion that that view is not a, sound one. 
After all, the convenience of the parties in the cogduct 
of litigation is certainly a relevant consideration, and it is 
perhaps not too much to say that it is the basis of nearly 
all statutory jurisdiction on the civil side. . 


That being the state of the law, the plaintiff in this case, 
as in every other, has undoubtedly a prima facie right to 
decide the place Of trial. The defendant may show, as he 
does here, exceptional circumstances. The question is 
whether those circumstances are such as to make it night to 
override the wish of the plaintiff and to direct the trial to 
take place at the most convenient tribunal. The defendant’s 


‘main contention in this application is that he has to defend 


the deeds made in his favour against an attack made upon’ 
them by the plaintiff, and that both the attack and the 
defence must in the end turn upon ‘the local evidence in 
the place where the deeds were executed, the suggestion 
being that they were executed by the deceased man in a 
condition of such ill-health as to make him either of not 
sufficiently sound disposing mind, or subject to the improper 
influences of some interested party so as to°deprive him of 
the free exercise of his own volition, 


To this contention the plaintiff makes several answers :— 

Firstly, he alleges that his pedigree has been disputed. 
As to this the defendant has, by paragraph 6 of his own 
affidavit sworn on the 20th of December 1921, admitted the 
plaintiff to be the cousin of the deceased man, and his 
counsel Mr. Bajpai in: this Court on this application on 
his behalf formally admitted the plaintiff to be the heir of 
the deceased man. These admissions are binding upon 
both parties to the suit and this issue is, theyefore, out of 
the suit and dispenses with’a considerable number of 
witnesses who would otherwise be necessary from Shah- 
jahanpur. 

Secondly, the plaintiff makes the point that the ancestral 
home of both parties is in Shahjahanpur, that the wives of 
the deceased Abdul Jalil Khan lived there for the greater 
part of the time, and that some of the property in suit is 
sitpated there. This may be so. The points are really 
immaterial to.the suit. The main issue will be, as we have 
stated, the gondition ‘of health and mind of the donor for 
some time antecedent to the alleged execution of the deeds 
and during the period between such execution and his 
death, and also thaextent and nature of the influence exer- 
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cised upon him during that period. Admittedly during 
this period the donor lived at Pusad, according to the 
plaintiff for six months only, according to the defendant for 
nearly a year. It, therefore, appears from the position of 
both parties that the res gest@ and the appropriate witness- 
es on this head are situated at Pusad. ‘Thirdly, the plain- 
tiff makes a point of the language question. This would be 
aserious if fot an insuperable objection to transfer if it 
were likely to affect the merits or the satisfactory disposal 
of the suit. The difficulty of language is one which is com- 
mon to litigation in many parts of India, particularly when 
the parties belong: to and speak the language of one 
Province and the events inissue occurred in a Province 
where many material witnesses speak an entirely different 
one. In this case the difficulty to some extent cuts both 
ways. Moreover, inasmuch as the plaintiff has traded in 
Pusad for some years through a general attorney, with 
personal visits of his own, it is inconceivable that he has 
no one even in his own employ who can interpret Urdu and 
instruct a local lawyer in the language of the court, parti- 
cularly when a great part of the necessary instructions can 
only relate to the collection and preparation of local evidence 
from people who speak the language of the court. This 
difficulty can be met by making it part of our order that 
any special costs of translating the record as it stands up 
to date, and reasonably ‘to be incurred in employing an 
interpreter, if the plaintiff has none in his own employment, 
should be allowed as part of the costs of the suit in addition 
to those ordinarily allowed by the court. 


Fourthly, there is the further point of the danger of delay 
based evidently upon some dilatory criminal proceedings 
which have already taken place in the Central Provinces. 
We have no ground for supposing that the appropriate Civil 
Court in the Central Provinces, where the plaintiff will have 
to sue, will be°less disposed’to prevent avoidable delay 
than the court at Shahjahanpur. We can at least make 
it clear that in our view any attempts by the defendant 
unduly to delay the disposal, if they appear to be made 
mala fide as the result of this order, ought to be puntshed 
in the trial court by special orders as to costs thrown away 
or unduly incurred. i 5 

On the other hand, the defendant ‘alleges that he will 
have to call more than 20 local witnesses. On the question 
how many he proposes to call, the plaintiff only. mentions 
Urdu-speaking witnesses in Posad but he does not allege 
‘that he proposes to call no stnictly local witnesses. This 
is significant. It is almost certain that he will have to 
call some. He lays afress on 4 or 5 Urdu-speaking’ witness- 
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es in Pusad but there is obviously no difficulty about these 
if an interpreter is present, even if they cannot speak 
Marathi. One is said to be a medical eman whom it is 
obviously more convenient to keep. near his patients as far 
as possible. The plaintiff also lays stress upon fogr wit- 
nesses whom he will have to call from Shahjahanpur on the 
question of the deceased man’s illness. But as there must 
be some transfer of witnesses in any event, there seems no 
great hardship in their attending the court in person as 
they attended the place where the deceased lay ill. 


The question of possession of the house at Shahjahanpur 
on which the plaintiff also lays stress is clearly a subsidiary 
one. The three witnesses whom he proposes to call can be 
duly examined on commission and ought to be so examined, 
particularly on a point on which evidence of purely eye- 
witnesses is notoriously vague, irrelevant and unreliable. 


On the whole, having regard to the attitude adopted by 
the defendant, and not without hesitation, we come to the 
conclusion that the balance of convenience is in favour of 
the Central Provinces and that the case must be transferred 
from the jurisdiction of these Provinces to enable the plain- 
tiff to sue at the appropriate court in the Central Provinces, 
the defendant undertaking to do nothing unduly to delay 
the trial, to contribute Rs, 100, in any event, to the plead- 
ers’ fees already paid by the plaintiff to his lawyers, and not 
to object to the reasonable costs of translation of the pre- 
sent record and of the interpretation of the evidence being 
made costs in the cause. The costs of this application will 
abide the event. 


Application granted. 
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RUKAM anp anorTarR (Defendants) 

e l versus ; 
TARA CHAND (Plaintiff) * 


Civil Procedure Code, (Act V of 1908), Order g Rule 8, Order 17 Rule 2 
—Hearing and dismissal ofesuit in plaintifs absence—~Power to 
restore. 


On an adjourned date for final hearigg, the plaintif was not 
present, and his pleader had no instructions, The Court never- 
theless recorded evidence adduced by the defendant and dis- 
missed the suit. Onan application by the plaintiff to set aside 
the dismissal, Ae/d that the dismissal must be deemed to be one 
for default, and the Court had jurisdiction to restore the case 
under Order 9 Rule 9 read with Order 17 Rule 2 of the Code 
of Civil Procedure. 


Crviz, Revision, from an order of B. KAavLEsSHAR Nata 
Rat, Judge of Small Cause Court of Agra. 


Gulzari Lal, for the applicants. 
Narain Prasad Asthana, for the opposite party. 
The following judgmeut was delivered by 


Banergi, J.— The facts of this case are these. The plain- 
tiff brought a suit in tbe court of Small Causes at Agra to 
recover money due upon a bond. The defendants admitted 
the bond but pleaded payment, and they produced a receipt 
which they alleged had been granted to them by the plain- 
tiff in discharge of the amount secured by the bond. On 
the date fixed for hearing they filed their written statement 
and prayed that the plaintiff and his agent might be exa- 
mined. The plaintiff was not personally present nor was 
his agent. The Oourt accordingly adjourned the hearing 
of the case aņd fixed the 2nd of March 1921 for the hearing 
of the suit, and directed the parties to appear in person on 
that day. On the aforesaid date the plaintiff was not pre- 
sent and his pleader stated that he had no instructions. 
In spite of this the Court proceeded to try the suit in the 
absence of the plaintiff and recorded evidence adduced by 
the defendants and decided in their favour and dismissed 
the suit. Two days afterwards the plaintiff appeared, and 
applied to the Court to restore the case, alleging that illness 
had prevented his appearing on the 2nd of March 1921. 
This application was granted and the case was restored and 
heard in the presence of both parties. Evidence was taken 
and the Court went fully into the merits and held that the 
receipt produced by the defendants related to another debt 
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due tothe plaintiff and decreed the claim in part after an 
examination of the account books of the plaintiff. 


The present application has been made for revision of 
this decree mainly on the ground that the court belpw was 
not competent to restore the suit and to réehear it. In my 
opinion this contention is not valid. As the plaintiff was 
not present and his pleader had no instructions there was 
default on the part of the plaintiff onthe 2nd of March 1921, 
and the Oourt could ovly have dismissed the suit under 
Order 9 rule 8 of the Code of Civil Procedure read with Order 
17 rule 2. It is true that the rule last mentioned provides 
that the Court may proceed, in circumstances like those of 
the present case, under Order 9 rule 8, or make any other 
order in the case. The other order which according to the 
rule could be made by the Court was an order postponing 
the hearing of the case. But the rule certainly does not 
contemplate a hearing of the case on the merits in the ab- 
sence of the plaintiff or his pleader. As the pleader had 


` no instructions and the plaintiff was not personally present, 


the plaintiff must be deemed not to have appeared on the 
date of the hearing, and the only order which the Court 
could have made was an order of dismissal for default. The 
order passed on the 2nd of March 1921, although purporting 
to be an order of dismissal on the merits, was in reality and 
in substance an order dismissing the suit for default. The 


- Court must ‘be taken to have done that which it could only 


do under the provisions of the law. Therefore the court 
below was entitled under Order 9 rule 9 to restore the case 
to its original number and to rehear it on the merits. It has 
considered the case fully on the merits and has come to a 
decision in favour of the plaintiff. There has been no 
failure of justice in this case and I see no reason to interfere 
in revision. The application is dismissed with costs. 


Applibation dismissed. 


, 
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HUSAIN BAKHSH ano anotuer (Plaintiffs) 
‘ ` versus 

LACHHMAN DAS, MATHRA DAS /Defendant)* 

Civil Procedure Code (Act V of 1908), Second Schedule, Paragraph 15; 
Section 115%°—Misconduct of arbitrator—Private inguis tes not mis- 
conduct if authorised by agreement of reference—Order wrongly 
superseding award in such case— Revision. 

Where the parties to a reference to arbitration had expressly 
authorized the arbitrator to arrive at a decision, either of his 
own personal knowledge or in whatsoever manner he might think 
proper, and the court superseded the award on tbe ground of 
“misconduct” of the arbitrator, in that he had made private in- 
quiries into the subject matter of the dispute behind the backs of 
the parties: Meld (1) that such action on the part of the arbitrator 
did not amount to legal “misconduct” as it was authorized under 
the wide powers given by the agreement of reference; (2) that in 
superseding the award on this ground the court had ignored the 
terms of the agreement of reference, and had therein acted illegally 
and with material irregularity, and had thereby assumed a jurisdic- 
tion which it did not have, and the case came within the revisional 
jurisdiction of the High Court. 

Crviz Revision from an order of Basu Ganga Natu, Bub- 
ordinate Judge of Moradabad. 


Iqbal Ahmad and Raga Ali, for the applicants. 


B. E. O'Conor, Surendra Nath Sen and Peary Lal 
Banerji, for the dpposite party. 
The following judgments were delivered. 


Piagort, J.:—This is an application in revision against 
an order superseding an arbitration and directing the trial 
of the suit to proceed in the ordinary course. It is based 
upon a finding that there had been misconduct on the part 
of the arbitrator, and so far complies with the provisions of 
paragraph 15 òf the Second Schedule to the Code of Civil 
Procedure. The misconduct found against the arbitrator 
is that he had made ‘private inquiries” into the subjèct- 
matter of the dispute behind the backs of the parties. 
The learned Subordinate Judge relies upon decisions ‘of this 
Oourt in which it has bean laid down that such action on 
the part of the arbitrator may amount to legal “migcon- 
duct,” where it is not authorised by the agreement of refer- 

‘ence. The case for the applicants is that in the present 
instance the parties had expressly authorised the arbitrator 
to arrive at a decision, either of his own personal knowledge, 
or in whatsoever manner he might think proper. On an 
examination of the record it becomes clear that this was so; 
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Crvin the parties expressly stated as much when they certified 
1932 before the trial court their agreement to yefer to arbitra- 
aai tion. The learned Subordinate Judge says that “personal 
HUSAIN knowledge i is different from making private inquiries”; but 
Baxasu he ignores the fact that the parties had given the arbYtrator 

v. the widest possible powers and had expressly bound them- 
pa seas selves to abide by his decision in whatsoever maner he 
Marma Might see fit to arrive at it.. In thus ignoring the terms of the 

Das. agreement of reference the court below has, in my opinion, 
— acted illegally and with material irr egularity; by so doing it 
Piggott, J. has assumed jurisdiction to try a suit which the parties had 
removed from its cognizance and made over, uncondition- 
ally, to the arbitration tribunal of their own choice. In my 
opinion the case falls within the revisional jurisdiction of 
this Court. I would, therefore, set aside the order eom- 
plained of and send back the case to the. court below to 
have a decree prepared in accordance with the award. The 
applicants are entitled to all costs, in both courts, arising 
out of the objections to the award filed by the other side. 
Walsh, J. Warsa, J.:—I agree. 

By tus Oournt:—We set aside the order of the court 
below and send back the case to that court in order thata 
decree may be prepared in accordance with the award. 
The applicants will get all costs of the proceedings arising 
out of the objections taken to the award. 


Ovit REOTI LAL anp anorHuER (Defendants) 
ais versus 
pae MANNA KUNWAR (Plaintiff)* 


January, 5. BAe Laat Instruments Act (XXVI of 1881), section 78—Promissory 
EE Note—Suit by beneficial owner—Not maintainable. 
Ryves, J 
GoxuL Only the person who holds a Promissory Note in his own name 
PRASAD, J. can sue upon it. A suit by the beneficial owner is not maintain- 
able. Dori Lalv Sewak Ram (1915) 13 A L J. R., 695; Ram- 
anuja v. Sadagopa, 28 Mad , 250 approved. Gurumurtiv Stoayya 
ezt Mad., 391 dissented from 
e SECOND APPEAL, from a decree of Maulvi Ali Ausat 
. bad = . . ? 
Subordinate .Judge of Aligarh, reversing a decree of Saiyid 
Nawab Husain, Munbif of Haveli. 


Panna Lal, for the appellants. 
G. W. Dillon, for the respondent. 
. *95 A. No. 27 of 1920, 
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The judgment of the court was delivered by 


Ryves, J.—The plaintiff Musammat Manna Kunwar sued 
to recover a sum®f money due on arngga executed by the 
defendants in favour of one Kishori la The plaintiff's 
allegaéion was that the money was advanced by her ard that 
* Kishori Lal, in whose name it was drawn, was merely her 
benanidar as she was parda-nashin. Kishori Lal had died 
without heirs and the plaintiff was entitled to recover 
the money on this rugga. "The defence was, so far as we 
are now concerned, that the plaintiff could not maintain the 
suit. The trial court found all the issues of fact in favour 
of the plaintiff namely, that she had advanced the money 
in cash to the defendants who had executed the ruqqa 
benamé in the name of Kishori Lal who was a near relation 
of the plaintiff. The trial court, however, dismissed the suit 
on the ground that under section 78 of the Negotiable Ins- 
truments Act read with section 8 of that Act Musammat 
Manna Kunwar could not maintain the suit. She appealed. 
The learned Subordinate Judge agreed with all the findings 
of fact found by the trial court but held that the suit was 
nevertheless maintainable. What he says is this:—‘‘The 
ruqqa in question is an agreement. It provides for interest 
and is payable on demand. It is true that under section 78 
of the Negotiable Instruments Act only the holder can sue 
whether the instrument is negotiable or not, but the rule 
does not apply to agreements. I hold that the rugga in 
question is an agreement and the cestui que trust can sue on 
it”. He nevertheless calls the document a rugqa. We 
have read the document and there is no doubt whatsoever 
that it falls within the definition of a promissory note given 
in section 4 of the Negotiable Instruments Act. The learned 
counsel who appears for the respondent does not, and 
indeed could not support the reasoning of the learned Sub- 
ordinate Judge, but he argues that section 78 of the Negoti- 
able Instruments Act does not bar a suit by the person really 
entitled to the money payable under a promissory note. 
It bars the payment out of Court, it is argued, to any one 
except the payment as defined in section 8 of the Act so as 
to get a valid discharge, and that that is all it does, and he 
relies on the case of Gurumurts v. Sivayya (1). That case 
certainly does seem to support his contention, but no refer- 
ence in that case is made to the provisions of the Act. 
That judgment, however has been considered in three later 
cases by the Madras High Court. In Ramanuja Ayyangar 
v. Sadagopa Ayyangar (2), a Divisional Bench of that Court 
dissented from it. It was, however, again considered by a 
Full Bench of the same High “Court in Subba Narayana 

(t) [1897] L L. R, ar Mac, 391. (2) [z904] $. L. R, 28 Mad, 205, 
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Vathiyar v. Ramaswami Aiyar (1). It is true that that case 
was the converse of the present case. There it was held that 
a defendant could not set up the plea thatethe plaintiff who 
sued ona promissory note and in whose name the pro- 
missory note was, was not in fact the real owner. That is 
true, but in the course of the judgment the case of Gurumurti 
v. Stvayya (8), was expressly overruled. In Subramanya 
Tevan v. Arunachela Tevan (8) this latter case was followed. 

In our own Court in the case of ort Lal v. Sewak Ram (4), 
the point was considered by a Judge sitting alone. The 
facts there were Qn all fours with the facts here, and that 
learned Judge followed the view taken in the later Madras 
cases to which we have referred. We agree with his view. 
We think that the decision of the first court was correct.. 
The result is that we allow the appeal and setting aside the 
decree of the court below restore that of the court of first 
instance with costs. 


Appeal allowed. 
(1) [t906] I. L R, 30 Mad., 88. (2) [1897] I. L R, 21 Mad., 391; 
(3) [1907] 18 M. L, J., 186. (4) {3915} 13 A. a J. R, 695 : 
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OHIMMAN LAL POSTI MAL (Plaintiff) 
versus 
PHOOL CHAND FATEH CHAND (Defendant)* 
Indian Arbitration Act (IX of 1899) section 19-—Reference to arbitration 

— Subsequent institution of suit—No application: for stay of suit— 

Award whether palid. 

Under a contract, all disputes arising thereunder were to be 
referred to arbitration. Disputes having arisen, one of the parties 
referred the matter to arbitration. The other party thereupon 
instituted a suit against the former. Subsequently the arbitrator 
made his award and filed it in Court. e/d, that no application 

_ having been made under section 19 of the Arbitration Act for the 

stay of the suit, the arbitration proceedings were invalid and the 

” award was set aside. Ram Prasad Suraj Mull v. Mohanlal Lachmi 

Narain 47 Cal, 752; Appavu Rowther v. Seeni Rowther, ar 
Mad, 115 referred to. 

First APPEAL, from an order of I. B. Munpzz, Esę., 
Distrjct Judge of Cawnpore. 

Under a contract dated the 7th August, 1918, the respond- 
enfs agreed to,sell 20 bales of cloth to the appellants. One 
of the terms of the contract was that in case of a dispute 
between the parties the matter shall be referred to ane 
tration. | 
*F. A, F. Q No. 106 of 1921, . 

e 
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On 16th February, 1919, the respondents despatched the O1vin 
goods. The appellants refused to take delivery on the 
ground that the goods were not according to sample. dian 


On the 30th August, 1919, the appellants appointed one Camas 
Mr. Khosla as their arbitrator, gave notice of the same to er rom 
the respondents and asked the latter to nominate their arbi- me 
trator. The respondents, however, sold the goods and PHOOL 
instituted a suit for damages against the appellants. CHAND 
On the 17th September, 1919, they gave the arbitrator Famm 
and the appellants notice of their having instituted 054. 
the suit and of their unwillingness to refer the matter to 
arbitration. On 25th September, 1919 the arbitrator made 
an ex parte award in favour of the appellants and filed it in 
the Court of the District Judge of Cawnpore who, on objec- 
tion being taken, refused to file if and consequently set it 
aside.* Hence the appeal. 


Surendra Nath Sen (with him Ajudhia Nath), for the 
appellants: — 


The grounds on which the award has been set aside by 
the learned District Judge are, firstly, that the institution of ` 
the suit nullifies the award; secondly, because the appellants . . 
did not make an application under section 19 of the Arbi- 
tration Act (IX ef 1899) for the stay of the suit. My sub- 
mission is that section 19 does not apply to the circumstances 
of thé present case That section applies only when the 
matter not having advanced beyond the stage of mere agree- 
ment to refer, a suit is instituted by one of the parties. It 
has no application when a reference has already been made. 
In the latter case no application need be made under section 
19. . I am supported by 

H. Sawyer and another v. Messrs Honis Dreyfors & Co, and 
another | ] 201. C, 504. 

Supposing the award had been made a day before the 
institution of the suit, it could not be said that an applica: 
tion should have been made to refer the matter to arbitra- 
tion de novo. i 


1922 





° The judgment of the Lower Ooart was as follows :— 5 


Thia fe an application to file an award under section 11 of the Arbitration 
Act. The firm of Phool Chand Fateh Chand defendants sgreed to sell 20 
bales “dyed buks” to the firm of Chhamman, Lal Posti Mal of DeMhi by 
contract in writing. dated the 7th August 1918. Under the terms of the 
said contract the parties agreed to refer all disputes arising ogt of the contract 
‘to arbitration On the 16th February, 1919, defendants wrote to plaintiffs 
‘ complaining that the goods covered by the invoice were not those contracted 
‘for. On the 2nd April, 1919 they accordingly cancelled their order. A dispute 
having arisen between the parties, plaintiffs on the 80th August, 1919 
‘ appointed Mr. Ameer Oband Khosla as their arbitratog. Information was sent 
the same day to defendanty asking them to nominate another arhitratar of their 
e 
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The casa of 


Dinabandhu Jana v. Durga Prashad Jana, [t919] I. L. R, 46 
Cal, togt, 
is distinguishable because in that case no reference had 
been made to arbitration. 


As regards the case of, 


Ram Prasad Suraj Mul v. Mohan Lal Lachhminarain [1920] 
I. L R, 47 Cal, 752, 
it is submitted that the Hon’ble Judges have gone too far. 
Their Lordships base their decision on 


Doleman & Sons v. Ossett Corporation, [1912] 3 K.B, 257, 


but it was not decided in that case that the mere institution 
of the suit took away the jurisdiction of the arbitratur and 
made the reference invalid. Absence of an application un- 
der section 19 could at the most be taken as a submission to 


jurisdiction but it could not invalidate the reference which 
was otherwise valid. 


Section 14 lays down that an award can be set aside 
either when the arbitrator has misconducted himself or when 
the award has been improperly procured. None of these cir- 
cumstances occur here. Institution of a suit by the opposing 


party is not laid down as a ground for.setting aside an 
award. 


[Praaorr, J.—How could the District Judge give you a 
decree filing the award and the Sub-judge go on trying the 
suit at the same time f] 





own. On the 17th September, 1919 defendants wrote in reply that they had 


already filed a regular suit on the 16th of September. This intimation was 
sent both to plaintiffs Ohhamman Lal Posti Mal as also to their arbitrator Mr. 
Ameerchand Kkogla. As defendants failed to appoint an arbitrator Mr. 
Ameerchand Khosla gave bis award on the 25th of September, 1919. 


Numerons objections bave been taken to the validity of the award, bat the 
moat important of them is contained in para 9 which rang da follows :— 


“Because the objectors filed their suit in court before any award was 


mədə and after service of notice on the arbitrator that no awerd should be 
made.” 


Beliance is placed by defendant’s learned pleader on a ruling reported in 
I. L. R. 47 Cal., 752. It hag been held that where an action: haga been commenced 
upon a contract which contains a provision for reference to arbitration, even 
ifa reference to arbitration has been made before the commencement of the 
suit, the award is of no effect unless the suit has been stayed pending the 
awbitration. In the body of the report we find the following remarka i= 


“ If the court has refuged to stay an action or if the defendant has abstained 
from asking*it to do go, the*court has seisin of the dispute, and it is by its 
decision, and by its decision alone, that the rights of the parties are settled. 
It follows that in the latter case, the private tribunal, if it has ever come into 
existence, is funcius P aia unless the parties agree de novo that the dispute 
shall be tried by arbitrdtion agd that the action itself, shall be referred,” 

s 
e 
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The existence of an award will be a complete answer to 
the suit. Under section 5 a submission is irrevocable. The 
respondents, thefefore, could not ignore the arbitration pro- 
ceedings andrush to the court with their suit. Their suit 
will bè sufficiently met by the award. 


G. W. Dillon (with him B. E. O'Conor and Saila Nath 
Mukerji), for, the respondents: — i 

The law will not enforce the specifie performance of an 
agreement to refer to arbitration. The court, if duly appeal- 
ed to, has the power to refer the matter tọ arbitration, but if 
it refuses to do so or if no application is made to it, it has 
the seisin of the case and the arbitrator becomes functus 
officio. Chere cannot be two tribunals having jurisdiction at 
the same time. . Before the time had elapsed for us to nomi- 
nate an arbitrator we gave notice of our unwillingness to 
refer to arbitration and before the expiration of the same 
period we filed the suit. Reference by one party under such 
circumstances cannot be a complete reference. Therefore 
the case should be governed by section 19. An appli- 
cation should have been made under that section. If 
they had made that application we could have shown to the 
court how the matter was hurried through the arbitration 
even after noticg of the suit. The court, in all probability, 
would not have granted their application. Having failed to 
make an application it does not lie with them now to object 
to the suit. The award was improperly procured, inasmuch 
as it was given after notice of the suit to the arbitrator and 
the opposite party. 

Surendra Nath Sen in reply.—It is not available to the 
respondents to argue that there was no completed reference. 
‘If one party fails to appoint an arbitrator, the other party is 





A similar view was adopted by the Judicial Commissioner of Oudh in a 
case reported in 20 Indian Cases, 604. It was held that where a written 
agreement for theesale and purchase of goods contains an arbitration clause, 
each party is under a contractual obligation to refer any dispute which arises to 
arbitration. Jf after dispute arising, either party institutes a sait, ho thereby 
commits a breach of contract embodied in the arbitration clause, but at’ the 
same time he eubmits to a competent tribunal the decision of the dispute ; for, 
the jurisdiction of the court is not ousted by an arbitration clause. The 
position of the defendants, efter institution of the suit, is that he can either sue 
for damages for breach of contract to refer, or indirectly enforce speolfic 
performance of the contract by obtaining an order staying the proceedings 
uoder section 19. Io the present case plaintiffs, although they were informed 
that a sait had been instituted, took no action under section 19 of the Act. 
The award was made ewm parte in spite of the present orotest raised by the 
opposite party. . * . 

The rallog reported in 47 Caloatta is applicable to the present case aad the 
objection made by defendants appears fo be well-founded. I allow the 
objection and set aside the award. Defendants will have their costs of this 
Cage. e 
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entitled to appoint his own arbitrator as sole arbitrator. 
Such a reference will be a complete reference. 


[Prasort, J.—In that case the opposite party will be en- 
titled, under section 9, to seven days’ notice after its failure 
to appoint its arbitrator. Here the time fixed for nomina- 
ting an arbitrator had not expired. The question is whether 
there had been a completed reference before the filing of the 
suit?) ; ° 

My submission is that it had been. We had under the 
terms of the confract appointed an arbitrator, and refer- 
ence had been made to him. Under section 5 the respondents 
could not revoke the submission. 


The judgment of the Court was delivered by 
Watsu, J.—We have decided to dismiss this appeal on 


the simple ground that the defendant having deliberately. 


refused to utilise the machinery provided by section 19, 
namely, by applying for a stay, must be taken to have 
waived his right to arbitration. We would merely add that 
we are not prepared, as at present advised, to go the length 
of the decisions in Ram Prasad Surajmull v. Mohan Lal 
Lachmi Narain (1), and Appavu Rowther v. Seent Rowther, 
(?), and to hold that in all such cases an award must 
necessarily be set aside. It must be borne ia mind that some 
of the observations of Lord Justice Fletcher Moulton relied 
upon were unnecessary for the decision of the case, and were 
not adopted by the other members of the English Court of 
Appeal and that the case was one in which the circumstances 
were peculiar. We are not prepared to adopt, without 
qualification, the view which the Madras High Court seems 
to have adopted in I. L. R., 41 Mad., 115 referred to above, 
that the moment a suit is brought the arbitrators have 
become functus officio and any award made by them is with- 
out jurisdiction. That statement must be qualified by the 
existence of the power of stay contained* in the second 
schedule to the Civil Procedure Code, or in section 19 if the 
arbitration is one under the Act of 1899. This power may 
be taken advantage of by the other party to the suit applying 
for astay of the snit brought against him. 

Subject to these remarks we dismiss this appeal with 
costs. 
. BM. L Appeal dismissed. 

(1) [1920] I. L. R., 47 Cal, 752. (2) [1917] i Ls R., 41 Mad, 115. 
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KASHI PRASAD SINGH axd oruers (Plaintiffs) 
versus 
BA&LBHADDAR SINGH AND ANOTHER (Defendants) * 


Agra Tenancy Act, (II of 1901) section 177—Order passed under 
Section 14g, | Civil Procedure Code by Revenue Court not apdeaiahie to 
the Civil Court, e 


An application for restitution ‘must be made to the court of 
first instance and no separate suit is maintainable. Where a decree 
for ejectment passed by a Revenue Court (Assistant Collector of 
the First Class) was executed, but subsequently the decree was 
reversed on appeal by the District Judge whose decree was con- 
firmed by the High Court, Ae/d that application for restitution 
must be made to the trial (f. e., the Revenue) Court. That Court 
having refused to direct restitution, 4e/d the order did not amount 
to a “decree ” and was not appealable to the Civil Court. Zohra v. 
Mangu Lal, (1906) 28 AlL, 753 applied. 


APPEAL under section 10 of the Letters Patent, from a 
judgment of Mz. Justiog Wars, * reversing a decree of 
G. ©. Bapawar, Esq., District Judge of Ghazipur, who 
confirmed a decree of Maulvi Abdul Razzak, Assistant 
Collector, First Class. 


Kailas Nath Katju and Kamla Kant Verma, for the 
appellants. 


Surendra Nath Sen, for the respondents. 


Waxsx, J.—This is called a second appeal. Itisa claim by the appellants 
for possession of certain land. It is only necessary to state the facts to gee 
that they are clearly entitled to possession. The decision of the court below 
Is fatal to their claim and unless this Court oan interfere they have no remedy. 
I cannot believe that thia is the true state of the law. If it were, it would be 
caloulated to bring the law into ridioule and contempt. 

The following are the facts. The defendants Balbhaddar Singh and others 
formerly brought a suit in the Rent Court for the ejeotment of Kashi Prasad 
and others, the present appellants, who were defendants in that suit. They de- 








fended the sait on the ground that they were in possession as usafractuary . 


mortgagees. The Assistant Qollector decreed the suit for ejeotment against 
them in May 1910, and in May 1911 the then plaintiffs and the present defen- 
dants, respondents to this appeal, obtained possession. An appeal was brought 
from the decree of the Assistant Collector by the defendants in that suit on tha 
revenue side and the oase went up to the Board of Revenue. The *Board of 
Revenue decided that as a question of proprietary title was involved the appeal 
should have been brought to the District Judge 


The District Judge in October 1912 allowed the appeal and decreed that the 
defendants, the present appellants, were entitled to remain in possession. That 
deoree was confirmed by the High Court in March 1914 and there ia, therefore, 
between the parties a decree of this Oourt awardiug possesdion to the present 
appellants The High Court might have gote on to direct the defendants by 
express order to give up possession forthwith but the High Coart did sot do 
_ 80. As a result of the High Court’s decree fhe present respondents were bound 
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The judgment of the court was delivered by 


Banerdi, J.—This litigation appears to have had a very 
chequered vareer. In the year 1910 a suit was brought in 
the Revenue Court by the presen: appellant for the eject- 
ment of the defendants from certain plots of land? The 
court of first instance, that is the Assistant Collector of the 
first class, decreed the claim and ordered ejectment: An 
appeal was preferred from that decree to the Commissioner 
and the appeal was dismissed. The case was the taken to the 
Board of Revenue, and the Board of Revenue held that the 
appeal from the décree of the court of first instance ought 
to have been preferred to the District Judge. Accordingly 
an appeal was preferred in the court of the District Judge 
and it succeeded and the claim of the plaintiff was dismissed 
in 1912. A second appeal to this Court was also dismissed. 
Meanwhile, after the passing of the decree of the court of 
first instance that decree was put into execution and the 
present appellant obtained possession of the holding by 
ejectment of the tenants. After the decree of the District 
Judge and the High Court, the respondent applied to the 
Assistant Collector under section 144 of the Code of Civil 
Procedure for restitution, that is for restoration of posses- 
sion to them. This application was rejected by the Assistant 
Collector who was of opinion that the ramedy of the res- 

ondents was one under section 80 of the Agra Tenancy Act. 
Brom this order the respondents appealed to the District 
Judge. The District Judge considered that the decision of the 
court of first instance rejecting the application was not cor- 
rect but he held that the order of the court of first instance 
was final and no appeal lay to him. On this ground he 





to give up the possession whioh they had obtained in 1911 under the decree of 


the Assistant Collector. They have been wrongfully in possession since that 
date and are resisting the appellants’ olaim against them to give up posseasion, 
in every possible way. They are in contempt and I had grave doubts, when I 
heard what the case was about, whether.I ought to hear their counsel at all, 


Failing to get possession the present appellante applied on the revenue side to 
the court of the Assistant Collector. In the form in which the matter now 
reaches this Court, it has been treated as a suit and it comes before me as a 
second appeal. The application in the Revenue Oourt, however, was clearly an 
applicatfon under section 144 of the Civil Procedare Code for restitution, The 
Assistant Collector dismissed it on an absolutely untenable ground. An 
appeal wae then brought to the District Judge who disagreed with the 
view eof the Assistant Collector and held that the justice of the oase was 
entirely with the appellant, but he held also that there wag no appeal from 
th8 refusal of the Kevenue Court to make an order, The ratio decidendi 
in the authority-quoted, namely, Masihullah v. Majid-un-meea, (1) ia that Bab- 
section 144 cafinot be applied to*proceedings before courts of revenue and that 
the medy of a person entitled to restitution in consequence of the reversal 
of a decree passed by a court of reveņae is by meane of a ne suit. It 
seems to me to follow from this that when scotion 144 speaks of the ‘ court of 


2 (1) Ie. Bọ, 28 Allahabad 149. 
é i . ` 
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dismissed the appeal. A second appeal was preferred to 
this Court and was heard by a learned Judge of this Court. 
He set aside the orders of the courts below and directed 
possession to be restored within a term fixed by him in his 
ordere From this decision of the learned Judge of this 


Court this appeal has been preferred under the Letters 
Patent. 


We find it difficult to ag»ee with the reasons given by 
the learned Judge for his decision. Those reasons were 
summarised to us by Dr. Sen on behalf of the respondents 
and he supports them but without assigning any reasons for 
doing so. The learned Judge held that ‘the court of first 
instance’ referred to in section 144 was not a Revenue Court 
but the Civil Court which heard the appeal from the order 
of the first court. With this view we cannot agree. In a 
suit under the Tenancy Act the court of first instance is 
the Revenue Court which heard the suit, and not the court 
of appeal. The learned Judge says that the decree of the 
High Court was a decree directing possession to be restored. 
This is not so. The decree of this Court only dismissed the 
appeal preferred to it from the decree of the District Judge 
in the suit for ejectment. The effect of the decree of the 








first instance” to which the party entitled by way of restitution may apply, 
that cannot be read as meaning the Revenue Court. The High Court has no 
juriediction over the Revenue Court and cannot compel it to carry ont its 
decrees. But there must be a court of first instance, and I am prepared to hold 
that where in a oase like this the original deoree haa been passed in the court 
of revenue and the oase has reached the High Court by way of the District 
Court, the court of first instance for the purpose of the section must be the 
first Civil Court subject to the jurisdiction of the High Court which haa selzin 
of the matter, and that the District Judge in this case instead of dismissing the 
appeal on a technical point ought to have treated the appeal as an original 
application to itse'f as the court of first Instance and granted it; Bitting as a 
court of appeal J think I ought to do what the court below should have done 
and I make an order for restitution ander section 144. The Privy Council 
clearly held that It might be done by summary process of suit. Durga Prasad 
v Tara Prasad,(1 . It seems to me further that there is an alternative method 
by which the prevailing injustice in this oase can be cured. Ifan application 
cannot be made to a Revenne Court under sub-section (1) of section 144, the 
provisions of sub-section (2), which prohibits a sgait, has no operation, and 
following the decision to which 1 have referred 1 am of opinion that a suit 
might be brought. A sait has been brought, although notin a correct form. 
‘I am prepared farther to treat the application to the Revenue Court ag a proper 
suit, in which case an appeal (the question of title being involved) would lie to 
the District Judge, and the point being one of lawyan appeal lfes to this Coort 
and I think I ought to allow it and direot the defendanta to give up possessioa. 

There is a further method by which this wrong may be righted in my 
opinion. This Court clearly has jurisdictionéo efforce ite on decrees as 
‘against parties who appeared before it. As I have said the, respondent is this 
-Court ia in contempt and ia defying the decree of the High Court. Under 
section 161 of the Qode and under the géneral powers of superintendence con- 
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District Judge was to entitle the respondents to be restored 
to possession, and for recovering possession the remedy of 
the respondents was to apply under section 144 of the Code 
of Civil Procedure, and tbis application for-restitution is 
to be made to the court of first instance under the provi- 
sions of the section. The section further provides that no 
separate suit will lie for recovery of possegsion where the 
decree of the court of first instance has been reversed by a 
higher court. The learned Judge’s opinion that a separate 
suit could be brought and the application was to be deemed 
to be a suit cannof be supported in view of the provisions of 
section 144 itself, which forbids the institution of a separate 
suit. The learned Judge of this Court further held that 
the appeal to the High Court might be deemed to be a regu- 
lar suit for ;possession or an application for delivery of 
possession. As we have pointed out an application for 
delivery of possession could only be made to the court 
of first.instance and not to this Court. This Court does not 
execute its own decree, and even if the decree of this Court 
was a decree directing possession to be restored, the applica- 


ferred upon this Court 1 treat this appeal, in the alternative, ag an original 
application, and ander the inherent power of the Court make an order In the 
ende of justice and to prevent the abuse of the process of the court and direct 
the respondent to give posseseion of the land withia thrĝe weeks from to-day 
and to pay all the costa of the proqeedings here andin the court below. In 
my opinion there is ample justification for taking this course to be found in 
the case of Kulada Prasad Tewari v. Sadhu Charan Tewari,(1) and the 
Privy Counoil oase abovementioned, Durga Prasad v Tara Prasad, (2). I, 
therefore, make a formal order allowing the appeal of the plaiutiffa, or the 
application of the applicants, as the case may be, and direct the defendants to 
hand over possession to the appellants forthwith If they do not do eo within 
three weeks from the date of this order, I shall direct proceedings to be brought 
against them for contempt of court Report must be made to me by the 
appellants within three weeks from the date of this order as to whether posses- 
sion hag been delivered to them. I direct further that the plaintiffs are entitled 
to mesne profits from the 28rd March 1914, the date ef the final decree in this 
Court down to the 23rd March 1917, tha date of the making of this application, 
and from that date forward until the delivery of possession, and I refer the 
following Issuea to the lower appellate court ag a matter separate from and 
independent of the order which I have made against the defendants for delivery 
of possession, 

1. ‘What are the mesne profits of the land, having regard to the then value 
of the land, to which the appellants are entitled from the 23rd March 1914 to 
the 23rd March 1917? 

Q* What fre the mesne profits of the land, having regard to the then value 
ofthe land, to which the appellants are entitled since the 23rd Maroh 1917 ? 

The answers to these issues should be stated at a rate per mensem. The 
parties will beat liberty to produce any farther or additional evidence. The 
usugl ten days will be allowed for filing objections. This ia not the original 
judgment I delivered, but I have had to deliver it again, owing to the original 
being lost. 3 

(1) 8 Pat, L. JS, 485, , (2) [1865] 3 W. R., (P. 0.) 11. 


e è $ 





VOL. XX.] . HIGH COURT 137 


tion for restoration of possession could only have been Orn 
made to the court of first instance and not to this Court. 1938 
Therefore, in ou opinion, the learned Judge of. this Court eine 
was not entitled to make an order for restitution. Dr. Sen’s Kasar 
main contention was. that the order of the court of first PRASAD 
instance refusing to grant the respondent’s application was Sınan 
a decree within the meaning of section 2 of the Code of p age hens 
Civil Procedtre, and that, therefore, an appeal lay to the gwen. 
District Judge. This contention is concluded by the prin- — 
ciple of the ruling of the Full Bench in the case of Zohra Banerji, J. 
and others v. Mangu Lal ('). That was, it is true, a case 
in which the question was whether an appeal lay from an 
order in execution of a decree, passed by an Assistant Col- 
lector of the first class. It was held that under the whole 
scheme of the Tenancy Act a distinction was made between 
* an “order” and a “decree” and that the word ‘ decree’ 
in section 177 of that Act was a decree in a suit and did not 
include an order which, if the definition of a decree applied 
to the case, might be deemed to be a decree under the Code 
of Oivil Procedure. The learned Judges who decided the 
Full Bench case made a distinction between a decree ina 
suit and an order. It was held that an appeal lay from a 
decree in a suit but an order passed by an Assistant Col- 
lector of the fisst class was not a decree and was not open 
to appeal. The principle laid down in the Full Bench case 
equally applies to the present case and upon that principle 
we must hold that the learned District Judge was right in 
holding that no appeal lay to him. In this view the appeal 
to this Court ought to have been dismissed. No doubt it 
is a hard case, but under the provisions of the law we ate 
unable to interfere in the matter. 
_We accordingly allow the appeal, set aside the decree of 
. the learned Judge of this Court and restore the decree of 
the lower appellate court. In the circumstances of this case 
we direct the parties to pay their own costs of the two ap- 
peals to this Court. 


Appeal allowed. 
(t) [1906] I. L. R., 28 All, 753. 
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H. BEVIS & Co. (Applicaht) 
- versus : 
RAM PRASAD (Opposite party)* 
Practice—Subordinate Couris— Taking up new cases after 4 p. m— 
General Rules for Subordinate Courts.« 

The Subordinate Civil Court should not ordinarily commence 
the hearing of fresh cases after 4 p. m. Where the plaintiff 
finding the judge engaged in hearing another suit-left the court 
after 4 p. mọ, but his case was called on for hearing after 5 p. m. 
and dismissed for default, Ae/d that the lower court acted with 
material irregularity in thus taking up a new case and should have 
on plaintiff's application restored it to its original number for 
re-hearing, 

Crviz Revision from an order of Mrraza Naprr Hosain, 
Judge of the Court of Small Causes at Cawnpore. 

Kailas Nath Katju, for the applicant. 

Uma Shankar Bajpai, for the opposite party. 

The following judgment was delivered by 

Priaaott, J.:—This is an application in revision against 
an order of the Judge of the Court of Small Canses at Cawn- 
pore rejecting an application to have a sut restored, which 
had been dismissed for non-appearance on the part of the 
plaintiff when the suit was called on for hearing. The facts 
alleged by the plaintiff have not been controverted, either 
by affidavit of the opposite party, or by anything placed,on 
record by the presiding Judge himself. I am entitled, 
therefore, to assume that those facts are admitted. The suit 
in question was down for hearing on the 3rd of March 1921. 
The plaintiff was personally present in court up to 5 p. m. 
At that hour the court was still engaged in hearing some 
other suit. The plaivtiff’s pleader came round to the court 
room and some conversation took place betWeen them, as a 
result of which both the plaintiff and his pleader left the 
court. The suit was subsequently called on. I gather from 
the record that the defendant was present, although the 
plaintiff was not, and after recording the defendant’s denial 
of the claim the court dismissed the suit. When the plain- 
tiff applied for restoration, setting forth the facts above 
stated, the’court passed an order the effect of which is that 
the plaintiff was to blame for leaving the court-room while 
he knew that the cqurt was still sitting, and on this ground 
alone the application for re-hearing was rejected. This 
Cotrt has issued a rule binding on subordinate courts which 
lays down that the ordinary hours for the attendance in the 
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court building of Judges presiding in Civil Courts for jadi- 
cial work shall ke from 10-30a.m to 4p.m. and these 
hours shall not be altered except under special sanction 
granted by the High Court. No doubt it was never intended 
by thfs rale to fetter the discretion of subordinate courts to 
an unreasonable extent. For a court to sit after 4 p. m. for 
the purpose of concluding the hearing of a particular case, 
when the parties are agreed that their own convenience will 
be suited by the court’s doing so, would certainly not be 
regarded as a breach of this rule. In the present instance, 
however, the hearing of afresh suit wag commenced after 
5 p.m. No reason has been stated for the adoption of 
this course, nor is it suggested that the learned Judge inti- 
mated in any way to the litigants present in court that for 
some special reason he felt it incumbent upon him to sit to 
an unusually late hour on the day in question. The com- 
mencement of the hearing of a fresh suit after 5 p. m. was 
not only a contravention of the rule which has already been 
quoted, but it involved a practice which if persisted in 
would prevent the due observance of other rales and direc- 
tions issued by this Court. Such, for instance, as the direc- 
tions contained in the orders of January 1921 regarding the 
precautions to be taken against the occurrence of fire in 
court buildings.’ It has been suggested that in any event 
this is not a proper case for interference by this Court in 
revision, inasmuch as the learned Judge of the Court of 
Small Causes was within his jurisdiction in determining 
whether or not sufficient cause had been shown by the plain- 
tiff for his absence when the suit was actually called on for 
hearing. The question, however, in my opinion is very dis- 
tinctly one for the consideration of this Court in the exer- 
cise of the powers of superintendence given it by the Pro- 
vincial Small Cause Oourts Act. If proceedings such as 
those now before me are upheld by this Court, in the ab- 
sence of any ‘representation’ as to the existence of excep- 
tional circumstances warranting the said procedure, the 
practical result will be that this Gantt must acquiesce in the 
open disregard of the very proper rules which it has issued 
for the purpose of regulating the business of subordinate, 
courts. Under the circumstances of the case this suit 
should, in my opinion, have been readmitted for hearing. I’ 
am even prepared to say that the learned Judge ‘of the tourt 
below did, in my opinion, act in the exercise of his jurisdic- 
tion with material irregularity where, without any previous 
warning to the public and, as I muŝt presume, inthe absence 
of any exceptional circumstances, which could be pleadéd as 
warranting such a course, hé called on this particular suit 
for hearing after the hour of 5 p. m. [ 
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I allow this application and, reversing the order of the 


court below, direct that the suit in questign be restored to 
the pending’ file of the Court of Small Causes at Cawnpore 
and set down for hearing according to law. ‘The costs of 
this application will be costs in the cause. . 


Application allowed. 





THE COLLECTOR OF JAUNPUR (Defendant) 
versus 
JAMNA PRASAD (Plaintiff) .* 


Indian Evidence Act, section 12¢—Statement made by proprietor to Court 
of Wards—Official confidence—Indian Limitation Act, Article 132— 


Time begins to run from first default. 


It is for the court to decide whether or not a particular document 
for which privilege is claimed under section 124 of the Evidence 
Act is a communication made to a public officer in official confi- 
dence. If the court decides that it was so made then it cannot 
compel its disclosure and the public officer himself is the sole 
judge whether its disclosure would or would not be in the public 
interest, Statements made to the Collector by proprietors, who 
apply for the taking over of their estates by the Court of Wards, 
showing their financial position and containing particulars of their 
liabilities are communications made in official confidence, and if 
Privilege is claimed by the Court of Wards or the Collector, their 
disclosure cannot be compelled Venkatachela Chettiar v. Sam- 
pathu Chettiar, [1908] 32 Mad., 62; Jadobram Dey v. Bulloram 
Dey, [899] 26 Cal, 28r referred to. Under the terms of a mort- 
gage-deed interest was payable on every Jeth Puranmashi and 
there was a further stipulation that if any year interest was not so 
paid, or if the principal amount was not paid by the end of ten 
years, the creditor was to have power to recover the whole amount 
due to him with interest by suing for sale of the mortgaged 
property He/d, time began to run from the*date of the first 
default in payment of interest. Gayadin v Jhummanlal, (1915| 37 
All, 400; Pancham v. Anwar Hussain, [1921] 43 All, 596 fol- 


* lowed. 
First APPEAL, from a decree of Basu PRATAP BINGH, 


Officiating Second Additional Subordinate Judge of Jaunpur. 


S. M. Sulaiman and Lalit Mohan Banerji, for the appel- 


lant. i 2 è 
. Kailas Nath Katju, for the respondent. 


The judgment of the court was.delivered by 
Lnpsay, J.—This appeal arises out of a suit brought on 


the basis of a mortgage ‘alleged to have been executed by 
one Maulvi Muhammad Ali. 
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This document is said to have been executed on the 19th 
of April, 1895, in gavour of one Dwarka Prasad, the father 
of the present plaintiff. ' 

It gs proved that Maulvi Muhammad Ali died in the 
month. of October, 1898. He left his widow Musammat Mus- 
lima Bibi, two sons Muhammad Hasan and Muhammad 
Zahur and four daughters Musammat Kulsum, Musammat 
Makki, Musammat Fatima anù Musammat Ruqiya. 


In the month of April 1908, the estate belonging to 
Maulvi Muhammad Ali was taken over*by the Court of 
Wards. It appears that an application was made to the Court 
of Wards. Some of the heirs of Muhammad Ali were of full 
age. at the time the application was made at two of the 
daughters, Musammat Fatima and Musammat Rugiya, were 
still minors. Musammat Kulsum, one of the daughters 
whose names have been mentioned, declined to join in the 
application. 

The result of all this was that the Court of Wards took 
over the property of all the heirs of Muhammad Ali except 
Musammat Kulsum. 

After the notification was issued announcing the taking 
over of the property by the Court of Wards, a further notice 
was issued under section 16 of the old Court of Wards Act, 
(U. P. Act 3 of 1899) calling on all persons who had claims 
against the estate of Muhammad Ali to notify them to the 
Collector within six months from the date of notification. 


It is apparent from the record in this case that Dwarka 
Prasad, who is now represented by his son, made no claim 
in respect of the mortgage-debt now in suit, within the period 
prescribed by the notification just mentioned. There ig on 
the record a certain petition which appears to have been pre- 
sented by Dwarka Prasad to the Collector on the 27th of 
April, 1910, in Which he asserts that he had notified hig 
claim tothe Court of Wards. There is nothing however 
. in this petition to show on what date this claim of his was 
brought to the notice of the Court of Wards. 


The suit with which we are now concerned was instituted 
on the 16th of April, 1917, and in the plaint it was stated that 
the original document of mortgage was not forthcoming and 
that, therefore, the plaintiff was pursuing his claim on a cer- 
fied copy of the document. : 


In this suit the defendants impleaded* were (1) the Col- 
lector of Jaunpur as Manager of the Court of Wards of the 
estate of Maulvi Muhammad Ali. and (2) and (8) the two 
sons of Maulvi Muhammad Ali, namely Muhammad Hasan 
and Muhammad Zahur. The other helrs of Muhammad Ali 
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whose interests in the estate have been taken charge of by 
the Court of Wards—that is to say Musammat Muslima Bibi, 
the widow, and the three daughters Musammat Makki, Mu- 
sammat Fatima and Musammat Ruqiya—were'not joined as 
defendants in the suit. 


The written statement on behalf of,the defendants put the 
plaintiff to the proof that the mortgage bond was in fact 
executed and there was also raiSed a plea of limitation. The 
lower court has decreed the claim in part, holding that the 
suit was not time-barred. 


The issue of limitation is the most important issue in 
this case and we must deal with that first. We have come 
to the conclusign that the judgment of the court below on 
this issue is not correct and that the whole suit was 
barred. 


A translation of the mortgage-deed is to be found at 
pages 7 and 8 of the respondents’ book. From this it appears 
that the mortgage-deed purports to have been executed on 
the 19ch of April, 1895, to secure a loan of Rs. 2,000. In- 
terest on the loan was at the rate of Re. 1 per cent per 
mensem, so that on the principal sum the amount of interest 
payable every 12 months was Rs. 240. 


It is agreed in the deed that the interest is to be 
payable on every Jeth Puranmashi and the document con- 
tained a further stipulation thatifin any year the mortgagor 
failed to pay interest on the date so fixed, or if he failed 
to pay the principal amount, by the end of ten years (name- | 
ly, the period of mortgage), the creditor was to have 
power to recover the amount remaining due to him, together 
with interest, from the hypothecated and other moveable and 
immoveable properties of the mortgagor by bringing a suit 
or in any other way he might choose. The first question we 
have to consider, therefore, is on what date ljmitation began: 
to run. The document, as we have said, was executed in the 
month of April, 1895, and the month of Jeth usually falls in 
about June. The terms of the document leave us in some 
uncertainty as to the arrangement for the payment of that 
portion of the interest which accrued due between the 19th of 
April, 1895 and the first month of Jeth which fell thereafter. 
It is clear of course that the interest amounts under the deed 
to Rs. 240 per annum. It is also clear that the parties agreed 
that this sum of Rs. 240 should be payable every Jeth 
Puranmashi, but obviougly the sum which was payable on 
the first Jeth Puranmashi after the date of execution of the 
instrument was very muck less than Rs. 240. We are inclin- 
ed to hold that thg document means that interest was to be 
payable in every Jeth and that consequently there was an 
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obligation on the mortgagor to pay in the month of Jeth, 
which fell about June, 1895, such interest as had accrued 
due by that time. Thereafter, there was to be payable at 
each Jeth Puranmashia sum of Rs. 240 representing the 
interest of 12 months. In this view, it being admitted that 
no interest on the debt was ever paid, there was a default 
about the month of June 1895. In any case it is quite clear 
that there was default in the month of June 1896. 


On the face of it, therefore, any suit on this mortgage was 
time-barred at the time the present case was brought into 
court. We are unable to distinguish this case from the case 
which was before the Full Bench in Gaya Din v. Jhumman 
Lal (1). That case has been followed in another case, name- 
ly, Pancham and others v. Anwar Husain and others (3). 
According to those rulings limitation in the case of a doeu- 
ment like this begins to run from the date of the first default. 
The plaintiff sought, however, to avoid the bar of limitation 
by putting forward a document which according to his case 
amounted to an acknowledgment which under the terms of 
section19 of the Limitation Act saved the claim, 


The document is marked Ex. A on the record and we have 
now to state how it came into court. It was not a document 
which was in the plaintiff’s possession at the time the suit 
was brought, nor indeed was any acknowledgment pleaded in 
the plaint by way of saving the bar of limitation. 


After the suit had been instituted an application was 
made on behalf of the plaintiff asking the court to direct the 
Collector as Manager of the Court of Wards to produce a 
number of documents out of the Court of Wards file relating 
to the estate of Maulvi Mohammad Ali. In accordance with 
the summons which was sent to him the Collector produced 
in éourt certain documents, but he claimed privilege for them 
under the provisions of section 124 of the Evidence Act on 
the grounds that the documents contained statements which 
were made to him in official confidence and that he objected 
to produce them on the ground that their disclosure would be 
prejudicial to the public interest. 

The learned Subordinate Judge who was in charge of the 
suit at this time (not the Subordinate Judge who ultimately 
decided the case) overruled the plea of privilega raised by 
the Collector and held that the documents were admissible. 
One v these documents, as we have said, is the statement 
Ex. A. . Ta 

We had better explain at this stage what Ex. A. is. .It 
purports to be a statement in which are set out details of 
the property owned by the deceased Naulvi. We find 

(1) [1915] L L. R, 37 All, goo, = (2) [12x] LL. R, 43 All., 598. 
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particulars of the landed property which belonged to this 
gentleman, and other details relating to debts which were 
owing from him. There is in the doctment a statement 
to the effect that the mortgage now in suit had been 
executed by Maulvi Mohammad Ali in favour of Dwarka 
Prasad. At the foot of this document there is a signature 
which at least one witness in the case has identified as the 
signature of Muhammad Hasap, the eldest sorf of the deceas- 
ed Mohammad Ali. 


The court below, therefore, finding this statement and 
believing it to be signed by Muhammad Hasan, treated it 
as an acknowledgment of liability. A further question 
arose in this connection, namely as to the date upon which 
this so-called acknowledgment was made. There is no date 
apparent on the paper itself and certain other evidence had 
to be relied upon for the purpose of showing that the ack- 
nowledgment was made within limitation, that is to say, 
made prior tothe month of June 1908 at the very latest. 
Some evidence was forthcoming to show that certain infor- 
mation had been called for by the Collector before this 
estate was taken over by the Court of Wards, and the first 
notification apmates | the taking over by the Court of 
Wards appeared in the Gazette of the 10th April 1908. It 
was, therefore, concluded that this pafticular statement 
marked Hix .A. had been prepared and sent to the Collector 
previous to that date. : 


In appeal here it has been argued that the document 
was inadmissible in evidence and that the court below was 
wrong in overruling the plea which was put forward by the 
Collector under the provisions of section 124 of the Evid- 
ence Act. 

After careful consideration of this argument we think 
the appellant is entitled to succeed and that the opinion of 
the Subordinate Judge in this matter was not correct. 


In dealing with this plea the learned Subordinate Judge 
referred to two rulings, Venkatachela Chettiar and others v. 
Sampathu Chettiar and another (1) and Jadobram Dey v. 
Bulloram Dey (2). On the strength of these rulings he held 
that statements made under process of law cannot be 
said to be made in official confidence within the meaning 
Ne oo expression as used in section 124 of the Evidence 
"Act. 

It is quite clean on a proper construction of this section 
that it is for the court to decide whether or not a particular 
document for which privilege is claimed is a communication 

Q) [1908] I L. R, 32 Mad., 62. 
7 (2) [1899] I. L. R, 36 Gal, 281. 
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made to a public officer in official confidence. If the court 
decides that it was so made then it has no authority to 
compel the public® officer to produce it, for according to the 
section the pyblic officer himself is the sole judge as to 
whethey its disclosure would or would not bein the public 
interests. 


The two cases upon which the learned Subordinate Judge 
relied for his opinion dealt ‘with returns made by persons 
under the Income Tax Act. In other words they were decla- 
rations of income which were filed by parties for the pur- 
pose of enabling the officer concerned to assess the proper 
amount of income-tax. It was laid down in the Madras case 
to which we have referred that ‘it would be difficult to 
say that documents produced or statements made under 
reco of law could be said to be made in official confi- 

ence”. 


Assuming that this statement of the law is correct, we 
are of opinion. that the proposition therein so widely laid 
down cannot be applied to the facts of the present case. 
There is nothing whatever to show that this statement con- 
tained in Ex. A (assuming for the moment that it is proved 
to have been si ned by Muhammad Hasan) was made 
“under process of law”. In-thig connection we have been 
referred to the Court of Wards Manual containing rules 
which were in force under the old Act, (Act 3 of 1899) at 
the time when this estate was taken over. These rules were 
made under the provisions of the Act. Rule 4 of Part 1 of 
the’ Manual imposes upon the Collector the duty of referring 
to the Board of Revenue all applications made by proprie- 
tors who desire to have their estates taken over. Rule 12 
lays down what the report of the Collector is to contain. 
Amongst other particulars it is to set forth a statement of 
the financial position of the estate desired to be taken over, 
together with an estimate of tlie claims which are likely to 
be made on the estate. Rule 13 lays down that these state- 
ments are to be made in particular forms, namely, Forms I, 
2 and 3. : 


It is not to be denied that the statement Ex. A., upon 
which the plaintiff relies in the court below is one of these 
forms. 


But we have not been referred either to any section of 
the Act or to any rule contained in this Manual by which a 
pon who desires to have his estate taken over by the 

ourt of Wards, can be compelled to make a disclosure of his 
debts. There is no question of process of jaw in this cage, 
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On the assumption, therefore, that the statement Ex. A in 
this case was drawn up by the defendant Muhammad Hasan 
and signed by him, we are of opinion that it should be treated 
as a communication made to the Collector injefficial confi- 
dence. Itis hardly to be supposed that a proprietor who is 
financially embarrassed and who desires the Court of Wards 
to take charge of his estate, intends that any „statement of 
his indebtedness is to be commynicated to a third party or 
to be made public property. Any statement so made is 
made solely with the purpose of giving information to the 
Court of Wards, ‘on the strength of which the Court of 
Wards may decide whether or not the estate should be 
taken over. We hold, therefore, that this particular docu- 
ment for which the Court of Wards claimed privilege, was 
a communication made to the Collector in official confidence 
and he was, therefore, not obliged to disclose it in accordance 
with the law as laid down in section 124 of the Evidence 
Act. The learned Subordinate Judge, therefore, was wrong 
in compelling the Collector to hand over this document and 
was also wrong in using it as evidence in this case. 


It follows from this that if this document is excluded 
from consideration the suit must fail, for admittedly there 
is no other evidence upon which it woul be possible to 
hold that the bar of limitation was removed. 


It is not necessary for us to enter into other matters in 
which, it appears to us, the court below has gone wrong. 
We may say, however, that the evidence on the record does 
not satisfy us that this statement, attributed to Mohammad 
Hasan, was made before the month of June 1908. The 
whole evidence on this point is quite indefinite and we are 
asked to make a series of presumptions which, in the cir- 
cumstances, we cannot possibly make. A plaintiff who is 
prosecuting a suit which is- on the face ‘of it barred by 
limitgtion, and who is trying to bring it within limitation 
by proving an acknowledgment under section 19 which 
gives him a fresh period, must give cogent proof of his 
allegations, and in the present case we do not find that this 
requirement has been complied with. Another matter, 
which we may mention here, is that the lower court was 
obviously wrong in using this acknowledgment against any- 
one but Mohammad Hasan himself; section 19 of the Limi- 
tation Act is clear on the point. Notwithstanding this the 
learned Stbordinate Judge has given a decree against all 
the heirs of Maulvi Mohammad Ali except his three 
daughters—Musammat Makki, Musammat Fatima and 
Musammat Rugiys, 
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We need not deal with any of the other matters which 
were argued beforp us. It is sufficient for us to say that 
the claim was time-barred and the suit ought to have been 
dismissed. We, therefore, allow this appeal, set aside the 
decree*of the court below and direct that the plaintiff's 
claim stand dismissed with costs in both courts. 


. Appeal allowed. 


PARBATI anp anoturn (Defendants) 
versus 
RAJA SHYAM RIKH ann otHers (Plaintiffs) * 


Provincial Insolvency Act (III of 1907;—N ot applicable to proceedings 
or suits under the Agra Tenancy Act of 1901. 

The plaintiff obtained decrees for arrears of rent from the 
Revenue Court in 1911. Subsequently the judgment-debtor was 
adjudicated an insolvent under the Provincial Insolvency Act. 
The plaintiff, thereupon, with the leave of the Insolvency Court, 
brought a suit for declaration that two transfers made by the Insol- 
vent more than two years before his adjudication were collusive 
and sham transactions, and that the properties should be declared 
to have vested4in the Receiver He/z, that inasmuch as the Pro- 
vincial Insolvency Act did not apply to proceedings in the 
Revenue Courts, the suit was misconceived and was not maintain- 
able. Xalka Das v. Gajju Singh, 43 All, 510 F. B. applied. 

Per WALSH, J—A decree-holder, who is the landlord of an 
agricultural tenancy to which the Agra Tenancy Act applies, is 
not a creditor under the Provincial Insolvency Act in respect of 
his rent or decree. His decree is not a provable debt. 


SECOND APPEAL from the decree of Basu Murari Lat, 
Additional Judge of Moradabad, confirming a decree of 
Babu Ram Chandra Saksena, Additional Subordinate Judge. 

Kailas Nath Katju, Radhakant Malaviya and Baleshri 
Prasad, for the appellants. 

B. E. O’ Conor, for the respondents. 

The following judgments were delivered : 

Piacott, J.—This is a second appeal by the defendants 
in a suit for a declaration. These defendants are the wife 
and the minor son of one Chatar Singh who. has been 
adjudicated an insolvent. The principal respondent, the 
plaintiff in the suit, is a land-holder who on yarious dates 
between the 7th of March and the 29th of March» 1911 had 
obtained from a Revenue Court decrees for arrears of rent 
against the aforesaid Chatar Sjngh. After the latter had 
been adjudicated an insolvent, this deqree-holder applied 
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to the Insolvency Court, ostensibly under the provisions of 
section 60 (2) of the Provincial Insolvency Act No. 3 of 
1907, for the leave of the Court to institute the present 
suit. The object of this suit is to challenge the valigity of 
two deeds of transfer, dated the 10th of July 1908 and the 
16th of May 1910 respectively, whereby Chatar Singh, more 
than 2 years prior to his insolvency, had spurported to 
transfer immoveable property°in favour of his wife and 
his minor son. The suit was resisted upon various grounds, 
but the particular point which has been principally argued 
before us was not taken in either of the courts below, and 
the reason for this becomes obvious enough as we consider 
that point in detail. There were objections taken to the 
form of the suit and a plea of limitation was raised, but 
both the courts below have decided in favour of the plaintiff 
in respect of legal objections, as well as on the merits, and 
have granted him the decree for which he sought. Now, 
the decision of the lower appellate court in this case is dated 
December the 19th, 1918. On the 4th of March 1921 a Full 
Bench of this Court pronounced its decision in the case 
of Kalka Das v. Gajju Singh (1) in which the whole question 
of the relations between the jurisdiction of the Revenue 
Courts constituted under the Local Tengncy Act No. 2 of 
1901 on the one hand, and the courts acting under the Pro- 
vincial Insolvency Act No. 3 of 1907, was reconsidered and 
determined. There had been a previous decision of this 
Court, Raghubir Singh v. Ram Chander, (2) according to 
which a land-holder could not institute a suit for arrears of 
rent under the provisions of the Tenancy Act against a tenant 
who had been adjudicated an insolvent. This was the 

recise point dealt with by the Judges of this Court in the 
Fall Bench case. They overruled the older decision and 
held that the Provincial Insolvency Act did not apply at 
all so as to govern or affect the rights of a land-holder 
against his tenant, enforcible by means of any suit or pro- 
ceeding under the Local Tenancy Act. 


In the second appeal now before us the main argument 
addressed to us on behalf of the appellants has been based 
upon the principles laid down in this Full Bench decision. 
It seemed to us obviously necessary to allow the point to be 
raised and*argued. The question is one of jurisdiction, and 
iż could not well have been raised in the courts below in view 
of the state of the law as declared by this Court prior to the 
Full Bendh decisión of March the 4th, 1921. We are not 
prepared to dissent from or to criticise the decision of 
the Full Bench in Kalka Das v. Gajju Singh (3): Accepting 

(1) [1921] I. L. RS, 43 All, 510. (a) [t911] 8 A. L, J. R, 1287. 
7. (3) {road I. L. R, 43 AM, 510. 
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the law to be what is therein stated, it becomes beyond 
question that ifgthe Provincial Insolvency Act would not 
bar a suit by a land-holder against his tenant brought before 
a Revenue Court under the provisions of the Tenancy Act, 
neithe could it bar a proceeding in execution of a decree 
before such Court. The whole of the present action, there- 
fore, has been misconceived. The proper remedy of the 
plaintiff-respondent was, im the first place, to take out ex- 
ecution of his decrees in the Revenue Court as against any 
property which he alleged to be the property of his judg- 
ment-debtor. If the present appellants, or either of them, 
had resisted the seizure of any such property on the ground, 
that it belonged to them in virtue of a transfer made prior 
to the insolvency, a question would have been raised which 
the Execution Court could deal with, in the first instance, 
and in respect of which either party aggrieved by the 
decision of the Execution Court would have a right to seek 
a determination by means of a regular suit. The suit out 
of which the present appeal arises was brought with the 
leave of the court for the benefit, not of the plaintiff-res- 
pondent alone, but of the Receiver and of the entire body 
of creditors. For 'the reasons stated it seems clear to us 
that the suit was entirely misconceived and not maintainable 
at all in its présent form. We’ must, therefore, allow this 
appeal, set aside the decrees of both the courts below and 
direct that the suit be dismissed’in its entirety. We order 
accordingly, but under the circumstances of the case we 
think it only just to direct that both parties bear their own 
costs in all three courts. 


Warsa, J.—I entirely agree, but having regard to the 
exceptional circumstances of the case and the miscarriage 
which appears to have resulted up to the present moment, I 
propose to say a few words with reference to the course 
which it seems to me is atill open in law to remedy the 
mischief, and which, on the materials before us one can of 
course say no more, I should be prepared to take if I were 
a Revenue Officer approached by the plaintiff for the ap- 


propriate remedy in spite of the serious lapse of- time. . 


Section 14 (2) of the Limitation Act provides that in 
computing the period of limitation prescribed for any ap- 
plication, the time during which the applicart has been 
présecuting with due diligence another civil proceeding, 
whether in a court of first instance or in a court of appeal, 
against the same party for the same relief, shall be excluded 
where such proceeding is prosecuted in good faith in a court 
which from defect of jurisdiction or other cause of a like 
nature is unable to entertain it. On the -facts as found in 
the lower courts,’ the wife and tie son in this case are in 
‘ . e 
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truth the same party as the insolvent and this court is 
unable to entertain the suit by reason of jurisdiction. As 
the law stands, it is quite clear that the jurisdiction of 
the Civil Courts, strictly so called, and of the Insolvency 
Court respectively, on the one hand, and of the Revenue 
Court on the other, are mutually exclusive. A decree- 
holder, who is the landlord of an agricultura] tenancy to 
which the Agra lenancy Act applies, is not a creditor under 
the Provincial Insolvency Act in respect of his rent or 
decree. His decree is not a provable debt. Those state- 
ments are the corollaries of the Full Bench decision re- 
ferred to by my brother which was passed in March 1921. 


But in this case the insolvent, who is the father of the 
minor transferee and the husband of the female transferee 
whose interests are attacked by this suit, was adjudicated in- 
solvent in May 1913. On that date the decision which has been 
overruled, namely, Raghubir Singh v. Ram Chander (1) which 
had been decided in October 1911, stared the plaintiff in the 
face, and any member of the legal profession who had been 
consulted by the plaintiff,—having regard to the plaint in this 
suit and the difficulties of procedure one may fairly assume 
that the plaintiff was carefully advised,—calling himself a 
lawyer and paying any respect to the decisions of this Court, 
was bound to treat the law as set forth by that decision. The 
decision was as clear and emphatic upon the point as it was 
possible for a decision to be. It pointed out, erroneously 
as it now appears, that the Provincial Insolvency Act pro- 
hibited any suit being brought against a person who is 
declared an insolvent. It went on to declare that a landlord 
was not a secured creditor, and that he was in exactly the 
same position as any other creditor and that he could only 
seek his remedy from the Insolvency Court, subject to any 
possible exising remedy by way of distress which the In- 
solvency Court might permit. Under those circumstances 
an attempt by the present plaintiff to execute his decrees, 
or to have applied to the Rvenue Conrt to act in the face of 
that decision, would have looked very much like an abuse 
of the process of the Court. He took, and in my opinion 
rightly took, the only step open to him under the cireum- 
stances. He applied to the Insolvency Court, which this 
Court had told him was the only court which could 
entertain his claim,’ and obtained the leave of the In- 
sdlvency Court to bring the very suit which we are now 
compelled .to hold was misconceived. He framed a plaint 
with scrupulous care and accuracy and claimed reliefs 
earefully prepared according to the then Judge-made law, 
and for myself I do not hesitate to say that if the decision 

. (1) [r] 8 A. L. J. R., 1287. 
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in 1911 of this Court had not been overruled, that suit would 
have been, if established in fact, clearly maintainable. The 
result of the suit, $o far as it went, was to establish a gross 
fraud in fact committed by the insolvent and his family upon 
the plaintiff and the other creditors, and to obtain from two 
courts a decision in the plaintiff’s favour which, it cannot be 
too often repeated, was justified by the then existing state of 
the decisions: It was only after the appeal which we are 
now disposing of was filed, that the Full Bench decision 
declared the law afresh and destroyed the whole foundation 
upon which the plaintiff’s suit had been based. It seems to 
me not only consonant with justice, but appropriate to the 
intention of section 14 sub-section 2 of the Limitation Act, 
if ever a case was appropriate to the terms of that section, 
that the Revenue Court should consider whether under these 
circumstances the plaintiff should not be allowed to seek a 
remedy of which he had been deprived by the decision of 
this court. ; 

Appeal allowed. 


LACGHMAN PRASAD (Defendant) 
versus 
LACHMESHWAR PRASAD anp otHzrs (Plaintiffs) * 


Mort gage—Subsequent sale to same person—Sale providing for dischar ge 
of mortgage—Sale turning out partly infructuous owing to third 
party's paramount litlh—Whether mortgagee could fall back upon 
original mortgage. 

A mortgage was executed on 18th June, 1908. The mortgagor 
sold, on 25th August, 1914, the mortgaged property together with 
other property to the mortgagee’s father. The father and the son 
were members of a joint family and living together, and were to be 
deemed, as regards these transactions, as virtually the same per- 
son The amount due on the mortgage was left with the vendee 
for discharge thereof. It happened that part of the mortgaged 
property was, on zoth August 1914, purchased at auction in eye- 
cution of a simple money decree by a third person. The mortgagee 
having brought a suit on the mortgage, Ae/d that the quit was 
not maintainable, as the mortgage was fully discharged by the 
acceptance of the sale deed; the fact that there was a partial fail- 
ure of consideration under the sale deed and that the vendee had 
not chosen to avail himself of the remedy provided therefor in 
the sale deed did not affect the question of the discharge of the 
mortgage. Mar Chandi Laly. Sheoraj Singh, I-L. R., 39 All, 
178 distinguished. e * : 


FIRST APPEAL from an order of L. JomNsToN, Esq., Dis- 
trict. Judge of Pilibhit. . 
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N. C. Vaish, for the appellant. 


Harnandan Prasad and Shiva Prasad Sinha, for the res- 
pondents. oe 


The judgment of the court was delivered by 


Pracort, J.—This was a suit brought by the respondent 
Lachmeshwar Prasad ona mortgage-deed of the 18th of 
June, 1908. The defendants were Gokaran Singh, the mort- 
gagor under the said deed, Bhola Singh and Lachman 
Prasad, impleaded as subsequent purchasers of a portion 
of the mortgaged property. The deed in question was for 
a sum of Rs. 7,000, interest to run at 15 per cent per annum, 
compoundable with six monthly rests. Five items of pro- 
perty were hypothecated. In the third paragraph of the 
plaint it is stated that Bhairon Prasad, father of the plain- 
tiff and a member of the same joint family, had subsequently 
acquired the equity of redemption in respect of two out 
of the five items of property. The plaintiff admits that 
the integrity of the mortgage had thereby been broken 
up, so, that he is only entitled to claim a proportionate 
amount of the mortgage money against a proportionate 
amount of the security. He then submits an account 
showing that the sum due under the mortgage-deed amoun- 
ted on the date of the suit to Rs. 17,000. , This, by a sum 
in proportion based upon a valuation of the five items of 
mortgaged property, he proceeds to apportion as follows:— 


Ra. 11,820-4 chargeable on the two items of property of 
which his father has become the purchaser. 


Rs. 5,179-12 chargeable against the three remaining 
items of property, which have as a matter of fact been pur- 
chased by the second and third defendants under circum- 
stances to be presently noted. 


Inasmuch as the market.value of these properties is now 
less than the sum due from them under thee mortgage, the 
plaintiff limits bis claim toa sum of Rs. 4,000. The suit 
was contested by the third defendant Lachman Prasad, 
who is the appellant now in this Court. The original mort- 
gagor had no longer any further interest in the matter and 
apparently the other transferee, Bhola Singh, did not con- 
sider the property purchased by him of sufficient value to 
make it worth his while to contest the suit. Lachman 
Prasad pleaded, in effect, that the mortgage-deed of the 
18th of June,.1908, had been completely discharged under 
the terms of a subsequené sale-deed of the 25th of August, 
1914. He made sundry allegations of bad faith against the 
plaintiff, or the plaintiff’s father, and raised various ques- 
tions affecting the merits of the dispute which have not 


. 
e R ` 
hd 


VOL. Xx.] HIGH COURT 153 


been gone into. The main question raised by the pleadings, 
and the only one with which we are concerned here, is 
whether the morfgage-deed in suit was or was not discharged 
by a sale-deed of the 25th of August, 1914. We have had 
to coysider the terms of that sale-deed carefully. It was by 
‘Gokaran Singh, the original mortgagor, in favour of Bhairon 
Prasad, who is described in the plaint as the father of the 
plaintiff, livihg jointly with him. The property consisted of 
all the five items covered by the mortgage-deed of June the 
18th, 1908, and certain other properties besides. The con- 
sideration was stated at Rs..30,000. Of this only Re. 950 
were actually paid to the vendor. A sum of Rs. 3,566 was 
left in the hands of the vendee Bhairon Prasad in full 
satisfaction of a decree held by him against the vendor 
Gokaran Singh. There remained a large item of Rs. 25,483, 
in respect of which it is stated that it is left in deposit with 
the vendee to discharge three previous mortgage bonds. 
One is this bond of June the 18th, 1908, which it is now 
sought to put in suit, and the other two are bonds in favour 
of Jagdamba Prasad, own brother of Bhairon Prasad. It so 
happened that at or about the time when this sale-deed 
was executed, certain properties belonging to Gokaran 
Singh were under attachment in execution of simple money 
decrees. The-awction sale actually took place on the 20th 
of August, 1914, five days prior to the execution of this 
sale-deed. At this auction sale three of the items of pro- 
perty comprised both in the mortgage-deed of June the 18th, 
1908, and in the sale-deed of August the 25th, 1914, were 
purchased by certain auction purchasers, including the 
defendant-appellant Lachman Prasad. These persons. no 
doubt bid for and purchased the equity of redemption sub- 
ject to the mortgage of June-the 18th, 1908, which no one 
suggests to have been discharged before the 20th of August, 
1914, the date of the auction sale. As the first court has 
rightly remarked, Lachman Prasad defendant will be some- 
what fortunate if the result of this litigation is to leave him 
in possession of the item or items of property purchased 
by him, without his having to contribute any portion of the 
mortgage debt. The question, however, is whether the pre- 
sent suit as brought is maintainable. The trial court held 
that the mortgage-deed of June the 18th, 1908, had been 
completely discharged by the execution of the sale-deed of 
August the 25th, 1914, so that no suit could be maintained 
upon its basis. The learned District Judge in appeal 
has reversed this finding. He*puts the pdint some- 
what curiously; that is to say, he records a finding 
that the sale-deed of the 25th of August, 1914, does 
not bar the present suit. Wecan, only understand him 
xx 20 R . r 
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to have found that the mortgage in suit was not dis- 
charged, or, at any rate, was not completely discharged, by 
the aforesaid sale-deed. On this finding tħe lower appellate 
court has remanded the suit to the court of first instance in 
order that a variety of other issues raised by the pleadings 
may be gone into. The appeal before us being against the 
order of remand, we have simply to determine the question 
on which the two courts below have differe. Itis to be 
noted at once that, for the purposes of argument, we have 
to treat the plaintiff Lachmeshwar Prasad and his fAther 
Bhairon Prasad as virtually one and the same person. ‘his 
is in substance the position taken up by the plaintiff himself 
in the third paragraph of the plaint, to which we have 
referred, and the question has been discussed on this basis 
in both the courts below. If Lachmeshwar Prasad, the 
mortgagee under the deed of June the 18th, 1908, were a 
person totally unconnected with Bhairon Prasad, the vendee 
under the deed of August the 25th, 1914, it is obvious that 
other considerations would necessarily arise. Under exist- 
ing circumstances, when Bhairon Prasad covenanted to 
retain in his own hands out of the total purchase money of 
Rs. 30,000 asum estimated as sufficient to pay off the 
mortgage of June the 18th, 1908 in favour of his own son, it. 
seems to us that the trial court was right ip holding that the 
said mortgage was thereby paid off and extinguished. No 
question would have arisen whatsoever, had it not been for 
the fact that the equity of redemption with regard to the less 
important items of the mortgaged property had been put up 
for sale four days before the execution of the, sale-deed of 
August the 25th, 1914. To that extent no doubt Bhairon 
Prasad failed to receive the full consideration for which he 
had stipulated in return for the Rs. 30,000 set forth as the 
purchase money under the sale-deed. The contingency was 
contemplated by the deed itself and a remedy provided in 
the event of its turning out that the vendor was unable 
to convey a good title in respect of the whole of the pro- 
perty purporting to be sold. Bhairon Prasad has elected 
not to avail himself of this remedy but to set up the claim 
that in consequence of this partial failure of consideration 
he himself has only partially discharged the debt due under 
the mortgage of June the- 18th, 1908, and is entitled to 
maintain a suit for, the balance. In argument before us 
ses have been quoted, such as that of Harchandi Lal v. 
heoraj Singh, (1) and Ram Kishan Das v. Fakir Chand, (2) 
in which questions ‘arose as to the extinguishing of a prior 
mortgage on the execution of a subsequent mortgage. The 
former of the two cases was on the face of it a very peculiar 
(1) [1916] T. L, Rp 39 All, 178. (2) [+913] 11 A L J.R, 386 
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one. The decision eventually arrived at was that the later 
covenant of mortgage, which was pleaded as having dis- 
charged an earlier mortgage, was wholly void and in- 
operative so far as that earlier mortgage was concerned, 
becauge the contract had been entered into with a person 
who had no concern whatever inthe mortgaged property 
and no right to deal with the same. It seems to us that the 
case is altogether a different, one from that now before us. 
In our opinion the trial court took the right view. Bhairon 
Prasad discharged the mortgage of the 18th of June, 1908, 
when he accepted the sale-deed ot the 25th of August, 1914, 
in, his own favour. There was a partial failure of considera- 
tion under that deed and for this an appropriate remedy 
was provided. The fact that Bhairon Prasad has passed 
over that remedy and has thought it more profitable to 
claim to set up the mortgage of June the 18th, 1908, with 
its heavy rate of interest, cannot now affect the question 
whether the mortgage was or was not discharged by the 
execution of the sale-deed. 


We, therefore, set aside the order under appeal and res- 
tore the decree of the first court with costs in favour of the 
defendant-appellant throughout. 





BAWAN DAS anD anormER (Objectors) 
Versus 
O. M. CHIENE (Receiver).* 


Provincial Insolvency Act V of 21920), Section 28 (2)—Joint Hindu 
Jamily—Insolvency of father— Whole ¢o-parcenary property vests in 
receiver, 

Where a father and his minor sons constituted a joint Hindu 
family, and the father being adjudged an insolvent the receiver 
attached and put up to sale the’ whole of the co-parcenary property 
belonging to the family: Held, upholding the receiver’s action, 
that from the date of the adjudication the receiver took over all 
rights in the insolvent’s property which the insolvent himself pos- 
sessed, including the right to alienate co-parcenary property belong- 
ing to himself.and bis minor sons in satisfaction of antecedent 
debts, not tainted with immorality, which had been incurred by 
him, S 

” Frest Aprea from an order of B. J. Darau, Eso., Distric$ 

Judge of Allahabad. : 

Jang Bahadur Lal and Shiva Prasad Sinha, for the a 

pellants. . 
Benoy Kumar Mukerji, for the respondent. 
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The judgment of the Court was delivered by 


Pıaaorfr, J.——These are two appeals in«insolveney. The 
appellants are the minor sons of the insolvent Bindraban, 
appearing in the metter under the guardianship of their 
mother. Certain property which the receiver desires td’ make 
available for the satisfaction of the insolvent’s debts was 
claimed by the appellants, on the ground that,it had been 
conveyed to them by the will ofe their paternal grand-father. 
It may be noted at once that it has been proved and is not 
now contested, that the insolvent Bindraban had separated 
from his father. The said father was supposed to have ex- 
ecuted two wills on one and the same date, by. which he left 
property (dealt with by him as his self-aequired property) to 
the present appellants, the sons of Bindraban, and to another 
set of grand-sons, the sons of a pre-deceased son, in equal 
shares. The two documents were produced and evidence 
was called before the District Judge to provethem. The 
District Judge was entirely sceptical as to the genuineness 
of these documents. There is certainly force in the argu- 
ment on which he chiefly relies. As they stand the two papers 
are somewhat elaborate documents, very carefully written 
and elaborately attested. If the executant was going to take 
so much trouble in the matter, it seems a curious circums- 
tance that he should not have got them regi8tered. When in 
connection with this we take the fact that on each document 
the executant is supposed to have put his mark in the form 
of a thumb-impression, and that the thumb-impregsion is a 
mere smudge of ink—practically incapable of identification— 
suspicion as to the genuineness of the document is certainly 
confirmed. In view of these circumstances and of the strong 
opinion formed by the District Judge as to the reliability of 
the evidence by which it was sought to establish. these two 
wills, we are not prepared to dissent from his finding of fact. 


We must pass on, however, to consider a question of law, 
apparently not raised at all in the court below but of consi- 
derable general interest. If the grandfather, Ram Das, teli, . 
in fact died intestate and the property in question is to be 
treated as his self-acquired property, it would descend in 
equal shares to the sons of his pre-deceased son on one side 
and Bindraban and his minor sons, the appellants, on the 
other. It would be go-parcenary property in the hands of 
Rindraban and his minor sons. On this the plea taken is 
that only Bindraban’s share amounting at most to $ of $, can 
be made ' availablé for the satisfaction of Bindraban’s 
creditors or vested in the! receiver for that purpose. A 
paciai identical qåestion was raised before the 

ombay High Court in the case of Fakir Chand Moit 
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Chand v. Mott Chand Hurruck Chand ('), and a very 
similar case was also decided by the Madras High Court 
in Rangayya Ofetti v. Thantkachalla Mudalé (8). In 
both cases the view taken seems in principle to be this, that 
from the date of the adjudication the receiver takes over all 
rights in the insolvent’s property which the insolvent himself 
possessed. One of those rights would be to alienate co-par- 
cenary property belonging to himself and his minor sons in 
satisfaction of antecedent debts incurred by him, provided 
those debts were not tainted with immorality. Therefore the 
learned Judges held that questions of thissort do not really 
arise in insolvency matters and that, for practical purposes, 
where the father of a joint Hindu family which includes 
minor sons as wellas himself, seeks the protection of the 
Bankruptcy Court, he must place all his property at the dis- 
posal of the court and of the receiver appointed by the court, 
If we may refer to another principle of Hindu law we may 
note that, in the event of a suit for partition by these minor 
sons against their father, provision would first be required 
to be made for all debts due by the joint family as such, 
including debts due by their father, (vide on this point Tre- 
velyan’s Hindu Law, 2nd edition at page 355 and the 
authorities there cited). We think, therefore, that the ques- 
tion of law as wall as the question of fact tried out in the 
court below must be decided against the appellants. We 
dismiss these appeals, accordingly, with costs. 


Appeal dismissed. 
(1) [1883] I. L. R., 7 Bom, 438. t2) [1895] I L R., 19 Mad., 74. 


LACHMI PRASAD anp ornens (Plaintiffs) 
VET SUS 
GOKUL anD orHzrs (Defendants)* 
Mortgage—Several mortgagees—Shares specified—Single suit for 
redemption, maintainability of. 

Where a mortgage-deed purported to have been executed in 
favour of nine persons whose shares in the mortgage money gdvanc- 
ed by them were severally specified in the deed and specific portions 
of the mortgaged property were made security in favour of each 
one of the nine mortgagees, Ae/d that for the purposes of redemption 
the transaction could not be regarded as.nine separdte ee 
aod a single suit for redemption was maintainable. 

First Appar, from a decree of Maury Monamman 
Saari, Subordinate Judge of Gorakhpur. 


B. E. O'Conor and Kamalakanta Verma (for Iswar 
Saran), for the appellants. 
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Surendro Nath Sen and Harnandan Prasad, for the res- 
pondent. á 
' The judgment of the Court was delivered by 
Linpsay, J.:—This very ancient appeal has come up be- 
fore us to-day after having been in the court for 44 years. 
The mattér involved is avery simple one and the doci- 
sion of the appeal need not occupy us very long. 


The appellants here were plaintiffs in the court below 
and the suit they brought was for redemption of a mortgage 
executed on the 25th of May, 1907. That mortgage was 
executed by two persons, Babu Nandan Pat and his bro- 
ther’s wife, Musammat Janki. 


It ig admitted that the plaintiffs in the present suit are 
subsequent mortgagees of the same property holding from 
the same mortgagors, and it was in their character as sub- 
sequent mortgagees that they claimed their right to redeem 
this mortgage. 

According to the deed executed on the 25th of May, 1907, 
a loan of Rs. 13,350 was advanced to the mortgagors by nine 
persons. The share of each of these joint mortgagees in 
the mortgage-money is set out in a schedule attached to the 
deed. The security which the mortgagors offered for the 
loan was ashare in a village which amounted to three annas 
ten pies and out of this share specific portions were made 
security in favour of each of the nine mortgagees whose 
names are mentioned in the deed. 


It was expressly provided in the mortgage-deed that 
when the mortgagors came to redeem, the mortgage money 
should be paid in a lump sum and all redemption proceed- 
ings should be taken at once. 


The learned Subordinate Judge, in this case, has come to 
the conclusion that the suit as framed was,not maintain- 
able. His view of the transaction dated the 25th of May, 
1907 is that it amounts fo nine separate mortgages and that 
one suit for the redemption of all these mortgages is not 
maintainable. i 

On the face of it this decision is clearly erroneous. 
There was a loan advanced by nine separate mortgagees in 
specific shares, and we know of no impediment in law to 
the redemption of such a mortgage by one suit framed in 
the manner ia which the present suit was framed. The 
decree of the court below cannot stand and must be re- 
versed. 5 

We allow the appeal, set aside the decree of the court 
below and send beck the case to the Subordinate Judge of 
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Gorakhpur for decision on the merits. It is to be hoped 
that after all this enormous delay, this case will be brought 
there to a speedy conclusion. 


The decree of the court belowis so obviously wrong 
that Whatever the result in that court may be, the plaintiffs- 
appellants are entitled to have their costs here, including 
fees on the higher scale. 

; Appeal allowed. 
Cause remanded. 


BHAGIRATHI SHUKUL (Plaintiff) 
versus 


° CHANDRA HARIHAR PATAK AND oTHEES 
(Defendants) * 
Amendment of plaint—Misdescription of mortgaged property in plaint— 
Cause of action, whether affected—Amendment allowed in appeal. 

In a suit upon a mortgage the mortgaged property was bya 
clerical error misdescribed in the plaint as being situate in a village 
other than that in which it really was. On the mistake being 
discovered in the Appellate Court, the plaintif apphed for amend- 
ment of the plaint but the court refused the application, being of 
opinion that the amendment would alter the cause of action. Æeld 
that the amendment should have been allowed and that it would, 
in no way, be altering the cause of action of the plaintiff 

SECOND APPEAL, from a decree of W. R. G. More Esq, 

_ District Judge of ithaca F a a decree of Pandit 

Shambhu Nath Dube, Officiating Subordinate Judge of 
Basti. 

Kailas Nath Katju, Iswar Saran and Panna Lal, for the 
appellant. g , 

N. C. Vaish, for the respondents. 

The judgment of the Court was delivered by 


GoxuL Prasap,J.—In our opinion this appeal must 
succeed. The plaintiff-appellant brought the suit on the 
basis of a mortgage, but by a misdescription in the plaint 
he put the share hypothecated as being situated in the village 
Jogia although it was really situated inthe village Udaipur. 
The defendants are the mortgagors and his descendants. 
The mortgagor did not defend the claim but his “descendants 
raised the usual pleas that the bond Was without considera- 
tion and was executed without any legal necessity. They 
also contested the factum of execution by the mortgagor, 

*S, A. No. 434 of 1920. ° ‘ 
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The suit was dismissed by the trial court on the finding that 
no legal necessity for the transfer had been made out. On 
appeal, however, a fresh complication arose. After the plain- 
tiff-appellant’s argument was heard the case was adjourned 
at the respondente’ instance for a few days. In the meanwhile 
it was discovered that although the property which was 
really mortgaged was situated in Udaipur the plaintiff in 
fact described. it as being situated in Jogia. What really 
happened was that.the money borrowed under the hypotheca- 
tion bond in suit was for the purpose of purchasing a certain 
share in Jogia for the benefit of the joint family, and 
perhaps that is how the confusion arose. Anyhow the plain- 
tiff applied to the lower appellate court for amendment by 
substituting the name of the correct village in place of the 
wrong one. The learned Judge relying on.the cases of 
Balkaran Upadhya v. Gaya Din Kalwar (1), and Muhammad 
Sadiq v. Abdul Majid (*}, has disallowed the application, 
and hae dismissed the appeal. We think the Judge of the’ 
court below was not justified in disallowing the application 
for ameridment. Amendments of clerical mistakes have, been 
allowed even in second appeals and this was eminently 8 
case in which the plaintiff should not have been punished by 
‘dismissal of his suit simply because the pleader’s clerk who 
wrote the plaint had committed a clerical error. The mort- 
gage in suit was filed along with the plaint and showed 
quite clearly what the property really mortgaged was. Under 
these circumstances the amendment prayed for should have 
been allowed. This amendment would be in no way altering 
the cause of action of the plaintiff. The cause of action was 
the non-payment of the mortgage and the mere fact that a 
misdescription of the property crept into the plaint does 
not alter the cause of action. We think the court below was 
wrong in thinking that it had no power to allow the amend- 
ment. We allow the application for amendment of the 
plaint, dated the 5th of February 1920. We allow the appeal, 
set aside the decrees of the courts below and remand the 
case to the court of first instance through the lower appellate 
court with directions to restore it to its. original number and 
try dnd dispose of it according to law. The defendants- 
respondents will be entitled to their costs of this litigation 
up to date andthe appellant will pay his own costs of this 
appeal. The remaining costs incurred by the appellant will 
be costs in the cause. 


wi e s Appeal allowed. 
“(x) [1914] 13 A, L. J. R., 685. (2) [torr] 8 A. L. J. Re, 636, 
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FULL BENCH. 
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e 
IN THE MATTER OF MUHAMMAD MUZAFFAR ALL. * 


Stamp Act (Act II of 1899), Schedule I, Article 33—Deed of gift—No 
value of property set forth-*No stamp duly payable—Prosecution 
under section Og of the Act. 

A deed of gift is chargeable with stamp, duty according to the 
value of the property as set forthļin such instrument. Where no 
value is stated the deed does not require any stamp under the 
Stamp Act and the Collector has no authority to ascertain the value 
of the property independently Jand with a view to causing the 
instrument to be stamped with reference to the value thus ascertained. 
If the value is not given in the instrument with a view to defraud 
the Government, a prosecution under section 64 of the Stamp Act 
will lie. 

8 Madras, 453 approved. 

REFERENCE, under section 57 (1) of the Stamp Act from 

the Board of Revenue, U. P. 

The following questions were referred for the decision of 
the High Court: — 


(1) Whethet the instrument requires any stamp under 
the Stamp Act ? 


(2) If it does, what is the amount of stamp duty 
with which itis chargeable? Can the duty be calculated on 
the value of the property as estimated by the Deputy Com- 
missioner ? 

(3) By whom is the duty payable ? 

The parties were not represented. 

The judgment of the Court was delivered by 

Piacort, J,—This is a reference from the Chief Oon- 
trolling Revenue Authority under section 57, clause 1 of the 
Indian Stamp Act No. 2 of 1899. The point referred to is a 
simple one. A deed of gift was executed which contains 
no statement of the value of the property thereby conyeyed. 
The officer before whom the document was produced 
impounded it and referred it to the Deputy Commissioner 
of Bahraich, as Collector of the district, for necessary action. 
The question referred to us is, first of all, whether this 
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instrument requires any stamp under the Indian Stamp Act. - 


According to Article 33 of the schedule an instrument of 
gift, such as the one before us, should be stamped with, the 
same duty as a conveyance, for a consideration equal to the 
value of the property set forth in such ingtrument. We are 
* Civ. Mis. No. 195 of*1gat. ° 
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satisfied that the words “asset forth in such instrument” 
refer back to the word “ value,’’ and not go the word “ pro- 
perty”. We are confirmed in this view by the authority 
quoted in the reference before us, reported in I. L. R., 8 Mad., 
453. .In the present instance there is no “ value ” s&t forth 
in the said instrument. No doubt this is a contravention of 
section 27 of the Indian Stamp Act and, if it .be found that 
the omission to state the value of the property conveyed was 
done with intent to defraud the Government, a prosecution 
will lie against the person who executed the instrument 
under section 64 of the Indian Stamp Act. The case seems 
to us strictly analogous to one which would arise if the 
executor of a deed of gift chose to seta purely nominal 
value on the property conveyed and to stamp the instrument 
accordingly. For the purposes of the Stamp Law the valua- 
tion given in the instrument would have to be accepted. If 
there was an intentional under-valuation, then a prosecution 
would protect the Government against the attempted fraud. 
There is no provision in the law authorising the Collector to 
do what he has done in the present instance, namely, to 
ascertain the value of the property with a view to causing 
the instrument to be stamped with reference to the value 
thus ascertained. Our answer, therefore, to the first question 
referred to us is that the instrument as ‘it stands does not 
require any stamp under the Stamp Act. The second ques- 
tion, except in so far as it has been incidentally answered, 
does not arise, and the third question does not arise at all. 
Let this answer be returned accordingly. 


Reference answered. 


KHUSHI RAM. 
versus 
EMPEROR. * 


Penal Code (Act XLV of 180), Section 411—“Possession" of stolen 
property— Family of several memhers—Whether actual possession by 

a wife is necessarily possession by her husband. 
In a house occupied by a joint family including several male and 
female’members certain stolen property was found in a locked box, 
e the key of which was in the possession of the wife of one of tke 
men wha, however, was rot in the house. The husband was convict- 
ed under Section 411 of the Indian Penal Code: eld that it can 
e not be presumed that in every case of this kind the possession of 
the wife is fer se the pessession of the husband; and as there was 
nothing to connect the husband with the possession beyond the 
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mere fact that he was the husband of the woman who had the key 
of the box, the gpnclusion that he was in possession of the property 
was not justified. 
CRIMINAL APPEAL, from an order of D. C. HunteR, ESQ., 
Sessiow Judge of Bulandshahr. 


Satya Chandra Mukerji, for the appellant. 
Sankar Saran (Government Pleader), for the Crown. 
The following judgment was delivered by 


Sruarr, J.—The facts may be stated briefly. A locked 
box was in a house in which Kehar Singh, other male mem- 
bers of his family and several women resided. The key of 
the box was produced by the wife of Khushi Ram, son of 
Kehar Singh. The box was opened. In the box was stolen 
property. Khushi Ram was notin the house. On this 
evidence Khushi Ram has been convicted under section 411 
of the Indian Penal Code. The Sessions Judge considered 
that these facts justified a finding that the property was in 
Khushi Ram’s possession. I donot think that such an 
inference can be drawn legally from the evidence. Actual 
possession was of course with the wife. Can it be presumed 
that in every case of this kind the possession of the wife is. 
per se the possession of the husband? I think not. 
Possession of the* wife would frequently be the possession 
of the husband. In fact it would usually be the possession 
of the husband, but there must be something to connect the 
husband with the possession more than the mere fact that 
he is the husband. In this particular case, when the house 
was occupied by members of a joint family including several 
males and when the husband was not actually on the pre- 
mises, there is insufficient evidence to justify the conclusion 
that the husband was in possession of the property. For 
these reasons I accept the appeal, set aside the conviction 
and sentence and direct that the appellant be released. 


Appeal allowed. 
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BEOHAN SINGH anp anoruer (Defendants) - 


VETSUS e 
KISHUN LAL (Plaintiff) AND 
JALLO KUNWAR., (Defendant) * 
Pre-emption—Mortgage by vendee in® favour of vendor for part of sale 
consideration—Mortgage binding on pre emptor. 

In a sale-deed it was stated that a part of the sale consideration 
had been paid in cash and that for the balance a mortgage had 
been given by the vendee in favour of the vendor and a mortgage- - 
deed was executed the next day. Subsequently the sale was pre- 
empted and in acompromise between the vendee and the pre-emptor 
it was stated that the pre-emptor did not admit the validity of the 
mortgage but would indemnify the vendee if she was held liable 
thereon On a suit by the plaintiff to enforce the mortgage held 
that the sale and the mortgage were part of the same transaction 
and the pre-emptor was bound by the mortgage. Kampta Prasad 
v, Mohan Bhagat, 32 Allahabad, page 45 distinguished. 

Sroonp APPEAL, froma decree of O. F. Jenxiys, Esd., 
District Judge of Benares, reversing a decree of Mr. P. K 
Ray, Additional Subordinate Judge. 


S. M. Sulaiman, Peare Lal Banerji and Harnandan Prasad, 
for the appellants. 


Surendro Nath Sen, for the respondents. 
The judgment of the Court was delivered by 


Ryves, J.—The facts out of which this appeal arises are 
as follows:—On the 4th of October, 1914 the plaintiff sold a 
house to Musammat Jillo defendant No. 1 for Rs. 1,800. 
It was stated in the sale-deed that out of the consideration 
money Rs. 900 was paid in cash and that a mortgage of the 
house had been given for the balance. It was quite clear 
that the consideration for the sale was the mortgage plus 
the balance in cash. On the 5th of October, 1914 Musam- 
mat Jillo executed the mortgage. Defendants Nos. 2 and 3 
Bechan Singh and Bishnath Singh appellants here brought 
a suit to pre-empt the sale and they made both the plaintiff 
and Musammat Jillo parties to it. That suit was compro- 
mised between Musammat Jillo and the appellants. The 
mortgagee-plaintiff, was exempted from theysuit. According 
$o that compromise it was agreed that Musemmat Jillo 
should receive in cash Rs. 1,875 and it was stated that 
although-the appellants did not admit the validity of the 
mortgage which had been executed by Musammat Jillo in 
favour of the plaintiff nevertheless if Musammat Jillo was 
held liable on that mortgage they undertook to pay what- 
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ever her liabilities might be. This suit was brought by the 
plaintiff on his mgrtgage and he made Musammat Jillo the 
first defendant and Bechan Singh and Bishnath Singh 
defendants Nos. 2 and 3. The main defence was that the 
mortg&ge was not genuine and that in any case it was not 
binding upon the property. The first court decreed the 
claim in part against Musammat Jillo by giving a simple 
money-decree against her and dismissed it as against the 
present appellants. The judgment of the trial court pro- 
ceeded chiefly on the case of Kamta Prasad v. Mohan Bhagat 
(1). On appeal by the plaintiff the learnef Judge held that 
the case of Kamta Prasad v. Mohan Bhagat was not appli- 
cable to the facts here and in that opinion we agree. In 
that case the mortgage was executed for a different debt 
altogether although both the sale and the mortgage were of 
the same date. Here we hold that although the mortgage 
was actually executed a day after the sale nevertheless the 
mortgage was a part of the consideration for the sale and 
must be regarded as part of the same transaction. In this 
view the case of Kamta Prasad v. Mohan Bhagat, has no 
application. It must be remembered that the pre-emptors 
in this case knew of the existence of the mortgage because 
it was mentioned in the sale deed under which they pre- 
empted. It was‘open to them as prudent men to see that 
the mortgage was paid off before the money which they paid 
into court reached the hands of Musammat Jillo. We can- 
not see how the plaintiff who was no party to the compro- 
mise can be adversely affected by anything they chose to do 
behind his back. In our opinion the view taken by the 
court below is right. We, therefore, dismiss this appeal 
with costs including in this Court fees on the higher scale. 


Appeal dismissed. 
(1) {1910} I L R., 32 All, 45. 





BECHU SINGH axb oruzrs (Plaintiffs) 
versus 
BALDEO SINGH anp ormrrs (Defendants) ”* 

Agra Tenancy Act (IT of 1901), Section 22N W. P. Rent Act (XII 
of 1881), Section 9—Occupancy tenant—Inheritance— Widow guc- 
ceeding to tenancy before present Tenancy Act— Reversioners claiming 
on her death—Sharing in the cultivatian ofthe original tenant neces- 
sary. ; . 

Where a Hindu occupancy tenant died before the present 
Tenancy Act was in force, and was succeeded by his widow, and 
*S, A. No. 377 of "1920. o 
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upon her death, which took place after that Act had come into 
force, certain persons claimed to succeed as reversioners : Ae/d that 
the succession was govetned by the Hindu law® as modified by Sec- 
tion 9 of the N W. P. Rent Act XII of 1881, and the reversioners 
were not entitled to succeed to the tenancy unless they had shared 
in the cultivation with the deceased tenant. 2 
NECOND APPEAL, from a decree of Basu Lar Goran Mv- 
KERJI, Additional Judge of Allahabad, confirming a decree 
of Maulvi Abdul Halim, Subordinate Judge of Mirzapur., 


Peary Lal Banerji, for the appellants. 


Haribans Sahat, Kailas Nath Katju and Kanhaya Lal, 
for the respondents. 


The judgment of the court was delivered by 


Goxut Prasad, J.:—The facts out of which this appeal 
arises are as follows:—One Ram Kirpal was an occupancy 
tenant of 31 bighas 9 biswas. He mortgaged 14 bighas 17 
biswas in 1896 and in 1897, that is to say there were two 
mortgages, in favour of Sheonandan Singh. Ram Kirpal 
died before the present Tenancy Act came into force, that 
is before 1902, and he was succeeded in the tenancy by his 
widow Musammat Suneta. It appears that the rent for the 
years 1309 and 1310 Fasli fell into arrears and the zamindar 
brought a suit to eject Musammat Suneta and the mort- 

agees. This was decreed by the trial court and on the 
16th of April, 1904 the zamindar got possession. After- 
wards, however, on the 13th of September, 1905 the eject- 
ment proceedings were quashed by the Board of Revenue 
and the possession of Musammat Suneta, or rather, she 
having died, that of Baldeo Prasad as her representative, 
was restored on the 13th of October, 1905. Thereafter the 
mortgagees in 1908 brought a suit against Baldeo Prasad to 
recover possession. That suit was compromised and accor- 
ding to the compromise it was agreed that the mortgage 
money was ascertained to be Rs. 600, and the mortgagees 
were given possession of some of the original mortgaged 
plots. In 1916 Baldeo Prasad redeemed the mortgage and 
recovered possession of the whole. This suit was brought 
in 1917 by the plaintiffs who alleged that they were mem- 
bers of a joint undivided family with Ram Kirpal Singh at 
the time of his death 18 years ago, and also, apparently, 
that on the'death of Musammat Suneta Kunwar they were 
the next reversioners. They pleaded in paragraph 10 of 
the plaint that the cultivatory holding in dispute was jointly 
held by Ram Kirpal Singh and the plaintiffs and the said 
land was jointly cultivated and the defendants had nothing 
to do with it and were in wrongful possession. They, there- 
fore, prayed for possession of the mortgaged property on 
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payment of Rs. 600, the mortgage-money paid by the de- 
fendants. They ealso claimed mesne profits. The defend- 
ants denied that the plaintiffs were the next reversioners, 
or that they had been joint with Ram Kirpal Singh. They 
also @nied that the plaintiffs were in joint cultivation of 
the land with Ram Kirpal Singh. They further pleaded 
that Ram Kirpal Singh had adopted defendant No.1 as 
his son. . 

The trial court came to the conclusion that the plaintiffs 
and Ram Kirpal were not members of a joint Hindu family. It 
also found that the defendant No. 1 was not the adopted son 
of Ram Kirpal Singh. It was admitted in the trial court 
that the plaintiffs were the next revergioners to Ram Kirpal 
Singh. The court then went on to hold that as Ram Kirpal 
Singh had died before the present Tenancy Act came into 
force, the succession to the holding after the death of his 
widow would be governed by the provisions ofthe ordinary 
Hindu Law, purporting to rely on the case of Bisheshar Ahir 
v. Dukharan Ahir (1). Inthe result the Munsif decreed pos- 
session to the plaintiffs on payment of Rs. 600 within three 
months from the date of his decree. Both parties went up 
in appeal. The learned Judge of the lower appellate court 
has confirmed the findings of the trial court on questions of 
fact involved in the case, but has held that the case of 
Bisheshar Ahir v. Dukharan Ahir (1), did not lay down that 
the proviso to section 9 of the Rent Act (XII of 1881) did 
not apply, and that the plaintiffs having fsiled to prove 
joint cultivation with Ram Kirpal Singh deceased were not 
entitled to succeed. 


The plaintiffs come here in second appeal and ‘the con- 
tention urged by their learned vakil comes to this, that 
having regard to a series of decisions of this Court the ordi- 
nary Hindu law had to be applied and not the old Rent Act 
(No. XII of 1881), and reference was made to the cases of 
Bisheshar Ahir v. Dukharan Ahir (1), Bhup Singh v. Jat Ram 
(2), and Nathu v. Gokalia (3). In our opinion none of 
these cases decides the point raised in this appeal. The 
question is whether in the case of a tenant who had died be- 
fore the present Tenancy Act came into force, succession 
was to be governed under the new Tenancy Act. Having 
regard to the provisions of that Act it has been decided that 
the present Tenancy Act would have no retrospective effeet 
so as to affect a succession to the holding of sueh a tenant. 
But the point whether the succession “to such ‘a tenancy 
would be governed by Hindu law proper or by the Hindu 
Law as modified by the Rent Act (No. XII of 1881) has not, 

(D [1916] 14 A. L. | R, 127. (a) [1918]°16 A. L. J. Ry, 459. 

(3) [t915] I. Le R, 37 AlL, 658 : 
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so far as we know, been the subject of decision in any case 
in this Court. 


e 

In the case of Bisheshar Ahir v. Dukharan Ahir (1), the 
dispute was between the sons of-two daughters who had suc- 
ceeded their mother to an occupancy holding whith had 
been left by their father who had died before the Tenancy 
Act came into force. The Judges in that case held that in 
cases where the Tenancy Act was silent the succession would 
be governed by the ordinary Hindu law. In that case the 
daughters’ sons gnly became entitled to the tenancy after 
the death of the last surviving daughter, whieh happened 
long after the present Tenancy Act had come into force. 
Their rights did not come into existence 01 the death of 
the last full holder, the original tenant, their maternal grand- 
father. That case, therefore, does not help us in the case 
now before us. 


In the case of Bhup Singh v. Jat Ram (3) it seems to 
have been assumed or taken for granted that if the Tenancy 
Act (No. II of 1901) did not apply, succession would -be 
governed by the Hindu law. Section 9 of the Rent Act of 
1881 does not seem to have been brought to the notice of 
the learned Judges who decided that case, and it certainly 
was not considered. . 


The case of Nathu v. Gokalia (8) is beside the point, inas- 
much as in that case whether the Hindu law applied or 
section 9of Act No. XII of 1881 applied, the result would 
have been the same. In that case, too, section 9 of Act 
No. XII of 1881 was not discussed, 


In the present case it appears that the original tenant Ram 
Kirpal died before the Tenancy Act came into force. The 
succession to his estate was governed by Act No. XII of 
1881 and a collateral could not inherit his property unless 
he was joint in cultivation with him. The plaintiffs founded 
their claim on the ground that they were members of a joint 
Hindu family with the deceased tenant and were as such 
interested in the cultivation. This issue has been found 
against them. Itis true that there is no finding by the 
lower appellate court that they were not joint in cultiva- 
tion with the deceased tenant. If the plaintiffs were not 
joint with Ram Kirpal the whole fabric of their suit 
collapses., We do mot see how they can claim a title to 
the tenancy. As we have stated above, the succession 
opened ot to the estate of Ram Kirpal when the Rent Act 
of 1881 was in force. The actual possession of the plaint- 
iffs, if they were then im existence, was merely postponed 

(t) [1916] 14 A.L J. R., 127. (2) [r918] 16 A. L. J. R., 459. 

e (3) [rove I. L R, 37 All, 658. 
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during the life-time of the widow: See Dulari v. Mulchand 
(1) If the widow, had not been in existence they could not 
‘have succeeded unless they had a share in the cultivation. 
If they were not in existence at that time they could not 
certaigly come in as reversioners who have shared in the 
cultivation. Their rights arose then and as their joint 
cultivation was based on the family being joint, which has 
been found against them, wa think the lower appellate court 
was right in dismissing their suit. \Ve, therefore, dismiss 
this appeal with costs. 

“Appeal dismissed. 


(1) [1910] I. L. P. 32 All, 314 


RAM RATAN 
versus 
EMPEROR. * 


Indian Works of Defence Act (Act VII a7 1903)—FPlatform in canton- 
ment area— Danger to defence—Acgutescence, 
Where a platform had existed within a cantonment area for 
30 years without any objection on the part of the cantonment 
authorities, A4e/d that the cantonment authorities had acquiesced 
in its existenc® and were not entitled to demolish it. e/d further 
that Act VII of-1903 did not apply. 
CrimmaL Revision from an order of T. K. JOHNSTON, 
Esg., Sessions Judge of Agra. 
Narain Prasad Asthana, for the applicant. 
R. Malcomson (Assistant Government Advocate), for 
the Crown.. 
The following judgment was delivered by 


Srvant, J.—The first point to decide is the age of the 
platform. The documentary evidence shows that it was in 
existence in 1902 and I see no reason to disbelieve the oral 
evidence that it has been in existence for thirty years before 
the date of the case. The cantonment authorities, having 
acquiesced in its existence for that period, cannot be per- 
mitted to demolish it now. The Magistrate has made a 
reference to the Defence Zone. Act VIL of 1903 does not 
afford any authority for demolition of the platform and in 
any circumstances as itis only about three feet high, its 
existence cannot be considered a danger to the defence df 
Agra. I set aside the conviction and sentence agcordingly. 
The fine, if paid, will be refunded. : 

° Conviction set aside, 
* Cr. Rev. No. 647 of 19216 - 
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e 

IT AMBAR SINGH (Judgment-Debtor) 
versus 7 

KALLYAN SINGA (Decree-Holder) * 


January, 23. Cioil Procedure Code (Act V of 1908), section 11, Order 34, Rule 10,— 


Ryves, J. 
GoxuL 
Prasan, J. 


Gokul 
Prasad, J. 


Preliminary decree for sale on mortgage—Costs not included in final 
decree—Whether execution court Can add them—Res judicata in exe- 
culion proceedings. 
In a suit for sale on a mortgage the cotirt of first instance passed 
a preliminary decree for sale which was reversed by the lower 
appellate court but was on second appeal restored by the High 
Court with costs throughout. lu his application for preparation 
of a final decree the plaintiff did not include the costs incurred 
by him inthe lower appellate court and in the High Court and 
the preliminary decree as passed by the court of first instance was 
in substance made final. On an application to execute that final 
decree the judgment-debtor did not object to its validity or legality 
but paid a part of the amount decreed and obtained time for 
paying the balance. The decree-holder again applied for exe- 
cution and for the first time included in his application the sum 
incurred by him in the lower appellate court and in the High 
Court. The judgment-debtor objected that the final decree obtain- 
ed by the decree-holder was not capable of execution inasmuch 
as only the appellate decree passed by the High Court could be 
made final and that the execution court had no jurisdiction to 
include any further sum on account of costs: Æeld as to the first 
objection that it was barred by the rule of res judicata. Ram 
Kirpal v. Ram Kunwar 6 Allahabad, p. 269 followed As to 
the second objection fhe execution court could only add sums 
incurred as costs during the execution proceedings and no other 
sums. 


Exzoution Szconp APPEAL, from a decree of K. A. H. 


Sams, Esq., District Judge of Aligarh, confirming a decree 
of Maulvi Ali Ausat, Subordinate Judge. 


Uma Shankar Bajpai, for the appellant. . 
Panna Lal, for the respondent. 
~ The judgment of the Court was delivered by 


GoxuL Prasap, J.—This appeal arises out of execution 
proceédings. It appears that Khub Singh and others made 
a usufructuary mortgage of property situate in village 
Gokulpur Pipraut in favour of Ausaf Ali Khan and his two 
brothers. Ausaf Ali’s rights as mortgagee were sold in 
execution of a simple money-decree and were purchased by 
Dambar Singh. Pripr to this purchase Ausaf Ali had mort- 
gaged his rights as mortgages to Dr. Gokul Chand who 
trafisferred them to Babu Kallyan Singh, the present decree- 
holder. The result was that Dambar Singh was the owner 


è * ES A No. 387 of 1931. 
e 


VOL. XX.] . HIGH COURT š ~. m1 


of rd of the mortgagee rights and Kallyan Singh was the 
mortgagee of 4rg mortgagee rights. Kallyan Singh sued to 
recover the amount due to him as mortgagee of the mortgagee 
rights and obtained a decree for sale on the 30th of October, 
1912.e This decree was set aside on appeal on the 16th of June, 
1913. On second appeal to this Court the decree of the first 
court was restored and the time for payment was extended 
by six months from the date of the High Court’s decree. 
On the 21st July, 1916 Kallyan Singh applied for a final 
decree for sale. For some reason or other best known to 
himself he did not include the costs of the lower appellate 
court and the High Court awarded to him to be included in 
the final decree. The result was that the final decree as 
prepared was for the amount decreed thereunder and the 
costs of the first court or, in other words, for the decree 
passed by the first court and not the decree of the High 

ourt which was the final decree in the cause and which was 
the only decree capable of being made final. The decree- 
holder Kallyau Singh made an application on the 27th of 
_ September, 1916 to execute the final decree. No objection 

was taken to the execution by Dambar Singh. On the other 
hand, on the 16th of July, 1917, he paid Rs. 1800 and obtain- 
ed further time to pay the balance. The present application 
in execution was made on the 30th of May, 1919, after 
deducting the amount so paid by Dambar Singh and adding 
to the balance of the amount decreed under the final decree 
a sum of Rs. 807 odd representing the costs of the High 
Court and the lower appellate court. Dambar Singh object- 
ed to the inelusion of such costs as they were not mentioned 
in the final decree for sale. The learned Subordinate Judge 
found that the amonnt of Rs. 807 odd claimed by the decree- 
holder was incorrect but that the only amount chargeable 
against the property was asum of Rs. 554-6-9 and dis- 
allowed the rest of the objection. The judgment-debtor 
went up in appeal and the learned Judge of the court below 
has confirmed the decree of the first court. The judgment- 
debtor comes here in second appeal and besides raising the 
question which was put in issue in the court below he has 
raised a further point that the final decree obtained *by the 
decree-holder is not capable of execution inasmuch as it was 
only the appellate decree of the High Court which was the 
final decree in the cause and which was the only decree which 
could be made final and then execution taken out. In our 
opinion this contention of the judgment-debtor raised before 
us for the first time is barred by*the rule of res judicata. 
When the first application for execution was made he did not 
raise this objection. He might and ought to have raised it 
then and as he did not do so he cgnnotrbe allowed to take 
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the same objection in later execution proceedings, see Ram 
Kirpal v. Rup Kuari (1). š 
As to the second objection we think this objection is 
bound to succeed. The amount of Rs. 554 odd is not en- 
tered in the final decree for sale and it could not be retover- 
ed. The execution court can only add execution costs to a 
decree in the course of execution proceedings. and it ean- 
not add to or amend the decree under execution which is 
here the final decree obtained by the decree-holder and to 
which no objection was taken by the judgment-debtor. We, 
therefore, allow the appeal to the extent of the amount of 
Re. 554-6-9 and modify the decree of the court below accord- 
ingly. Execution of the decree will now be taken for the 
amount decreed under the final decree obtained by the decree- 
holder with such costs of execution as might be found due. 
We make no order as to costs of this appeal. 
Appeal allowed—Decree modified. 


9 (x) [1883] I. L. Rọ 6 All, 269. P. C 





HARNAM DAS (Plaintiff) 
versus i 
FAIYAZI BEGAM anD anotuerR (Defendants)* 


Pensions Act (Act XXIII of 1871), section 11, 12—“ Pension" —Endow- 
ment by Emperor Akbar—Management taken over by British Govern- 
ment—Allowance out of funds continued—allowance not assignable. 


To maintain and support the descendants of Sheikh Salim 
Chishti, the famous saint of Fatehpur Sikri, Emperor Akbar made 
an endowment of the revenue of a number of villages. In the year 
1846 the British Government pissed orders for the management of 
that endowment and it was directed that the revenue should be 
paid into the treasury and a part thereof should be regularly paid 
to the descendants of Sheikh Salim Chishti in perpetuity. The 
defendant, as one of such descendants, was in receipt of „an allow- 
ance. She hypothecated that allowance to the plaintif. Ona suit 
to enforce the hypothecation, Ae/d that the allowance was a pension 
within the meaning of section 11 of the Pensions Act (23 of 1871) 
and its assignment was null and void under section 12 of that Act. 
Secretary of State versus Khem Chand Tek Chand, IV Bombay, 
page 432 followed, 

SECOND APPEAL, from a decree of T. K. JOHNSTON, ESQ., 
Dtstrict Judge of Agra, reversing a decree of Babu Kau- 
leshar Nath Rai, Subordinate Judge. 

The facts of this case were briefly these :— 

‘ Some villages were assigned by Emperor Akbar for the 
purpose of (a) the maintenance of the tomb of Salim Chishti, 
° *S.A Ngo 276 of 1920. 
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the saint of Fatehpur Sikri, (b) the maintenance of bis de- 
scendants and (c) the performance of some religious cere- 
monies in his memory. In 1846 the British Government took 
these villages and in lieu thereof undertook the preservation 
of the building, the payment of an annual sum for the per- 
formance of the ceremonies, and the payment of pensions 
to the descendants. 


It appears that the respondents mortgaged their share of 
the pension by means of two hypothecation bonds, on foot 
of which the appellant brought this suit foy the recovery of 
his money by sale of the property mortgaged. 

In their written statement the defendants pleaded inter 
alia, that the hypothecation in respect of the amount of 
pension was illegal and contrary to law. 

The court of first instance decreed the suit holding that 
the property mortgaged was not sucha pension as is contem- 
plated by section 11 of the Pensions Act (Act XXIII ‘of 
1871) which exempted it from attachment and sale. 

In appeal the District J Judge reversed this decree and 
held that the pension was a ‘ political pension’ and as such 
could not be sold or attached under section 11 of Act XXIII 

„of 1871. 

From this decree the plaintiff preferred this second 
appeal. 

S. N. Sen (with him N. P. Asthana), for the appellant. 

_The term ‘ pension ’ is defined in section 3 of the Pensions 
Act. Section 11 of the Act gives the classes of pensions ex- 
empted from seizure, attachment or sequestration. 
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The Secretary of State for India v. Khemchand Jaychand, |1880] 


I.L R., 4 Bom, 432. 


is the leading case in which the rales for determining the 
connotation and denotation of the word ‘ pension’ have 
been laid down. 


The pension in suit was given in order to support the 
descendants of the saint. It was not in consideration of 
any past service, for Sheikh'Salim Chishti did no service to 
Akbar, he only prayed to God. 


In 
Balkrishna Bhan vy Govind Das, [1902] A. W.N.; 161. 


the Bombay case has been followed in drawing a distinctich 
between pensions contemplated under section ‘Il, and those 
granted in respect of any right, "privilege, perquisite, or 
office. Inthe present case the pension isin respect of a 
privilege. It is the respondent’s privilege to be the descen- 
dant of the saint. Whatever might. have been, the consi- 
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deration for continuing this pension by the British Govern- 
ment, it was certainly not political. If may be that the 
Government continued it out of reverance for an old insti- 
tution or out of a sense of justice towards aright so long 
enjoyed by the descendants of the saint. The Government 
altered only the mode of payment and not the nature of the 
grant. ; 

The definition laid down im the Bombay case has also 
been adopted in 

Amna Bibi qnd others v Najmum-nissa, [1909] L. L- R., 31 All, 
383, ; 
and ; 
Jiban Krishna Ghosh v Sripati Charan Dey [1904] 8 C W. N., 
665. 
None of the cases define the term ‘ political consideration’. 

Syed Raga Ali, for the respondents :— 

The language of the Government letter dated the 14th 
August, 1846 indicates clearly that these pensions were con- 
tinued for ‘ political consideration.’ The tomb of the saint 
is described in the document as a ‘national architectural 
monument’ which it was the duty of the Government to 
keep in repair. The document also declared the descen-, 
dants of the saint as pensioners of the Goverument entitled 
to draw their pension from the treasury. 

In 1846 the British Government was not completely 
settled and very likely the pensions were continued in order 
to show religious toleration. This was certainly a political 
consideration. 

Section 11 of the Act contemplates four considerations. 
The ‘ grant’ in suit was allowed for more than one of them. 


A very limited meaning has been given to the term 
t political consideration’ by the opposite party. 

The circumstances of the fifteenth century should not 
be judged by the standard of the modern times. In the 
days of Emperor Akbar the saint was regarded to have 
rendered service to the state. 

Almost all the Allahabad cases go to determine whether 


land revenpe assigned is a Government pension. But an 
attempt has been mate to lay down the general principle in 


Lachmi, Narain and others v. Mukand Singh and others, |1904] 
IL R, 26 All, 617. > 
‘Surendro Nath Sen ang Narain Prasad Asthana, for the 
appellant. 
S. Raza, Ali, fôr tha respondents. 
e is ‘ 
e 
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The judgment of the court was delivered by- 


Linpsay, J.—Tke question we have to decide in this 
second appeal is whether an allowance of Rs. 60 payable 
every six months to the first defendant-respondent, Musam- 
mat Faiyazi Begam, is capable of assignment. The allow- 
ance has been hypothecated twice to the plaintiff-appellant, 
Harnam Das ander two deeds of the 18th June,.1906 and 
the 28rd April, 1907 respectivély. The first of these deeds 
was executed by the lady alone; the second by herself, her 
husband and her son. . . 


The claim was for Rs. 1,418-5-0 and the plaintiff-mort- 
gagee asked for a decree enabling him to recover the debt 
by sale of the hypothecated property. Admittedly the ques- 
tion before us has to be decided with reference to the langu- 
age of sections 11 and 12 of the Pensions Act (Act XXIII of 
1871). 


Section 11 lays down that no pension granted or conti- 
nued by Government on political considerations, or on 
account of past services or present infirmities or as a com- 
passionate allowance is liable to seizure, attachment or 
sequestration by process of any court in British India, at 
the instance of a qreditor, for any demand against the pen- 
sioner, or in satisfaction of a decree or order of any such 
court. And section 12 enacts that assignments of pensions 
mentioned in section 11 are null and void. 


The allowance in dispute is obviously a “pension” in the 
` sense that it represents money payable periodically other- 
wise than in respect of a right, privilege, perquisite or 
office. The history of the fund ont of which this allowance 
is paid and to which we shall presently refer makes this 
quite clear. 

But the question remains whether it is a pension of any 
of the kinds mentioned in section 11 of the Act. 


The courts below have differed on this point, the first 
court holding that the allowancé did not fall within the 
scope of section 11, the lower appellate court being of 
opinion that it did. In the well-known case of Secretary of 
State v. Khemchand Tegchand, the Bombay High Court 
gave a definition of the pensions described in section 11 
which has been accepted by other High Courts including 
our own. The case is reported in J. L. R., 4 Bom., 432, and 
at page 436 the learned Judge says as follows:—“In our 
opinion, the word “pension” in section 11 is used in Hs 
ordinary and well-known sense, vfs., that of a periodical 
allowance or stipend granted, not in respeet of any right, 
privilege, perquisite or office, byt on* account of past ser- 
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Orv vices or particular merits, or as compensation to dethroned 
1922 princes their families and dependants.” . 


— The history of the grant in this case is that it was made 
Hannax Das by the Emperor Akbar for the support of the descengants of- 
Faram Sheikh (or Shah) Salim Chishti, the famous saint whose 
BEGAM mausoleum at Fatehpur Sikri is one of the most renowned 
buildings in northern India. | , 


It appears that in the year 1569 Akbar visited the Saint 
who was then living at the place called Sikri. It is said 
that Akbar, who was childless at the time, besought the 
prayers of the Saint and, in consequence, of a suggestion 
made by the latter, sent his wife to reside at Sikri where in 
the following year she gave birth to a son Salim, who was 
afterwards known as the Emperor Jahangir. 


Lindsay, J. 


This event led Akbar to found a new city on the spot, 
Fatehpur Sikri, where he resided for a considerable period. 
It was here that Akbar, after the death of Salim Chishti, 
caused the famous cenotaph to be erected and in order to 
provide for its maintenance he made an endowment con- 
° sisting of the revenue of a number of villages. This fund 
was to be devoted not only to the preservation of the tomb 
but also to the maintenance of certain religious services and 
the provision of an allowance for the saint’s descendants of 
whom the defendant Faiyazi Begam is admittedly one. 


In the year 1846 the British Government of the day pass- 
ed certain orders regarding the manner in which the endow- - 
ment fund should be administered; these are contained in 
a letter from the Secretary to Government, N. W. P. to the 
Officiating Secretary to the Sadar Board of Revenue 
No. 3346 of 1846, dated the 14th of August 1846, a copy of 
which is on the record. From this it would appear that 
prior to that date the persons charged with the administra- 
tion of the fund had been exercising a right of management 
over the villages the revenue of which had been assigned for 
the endowment. 


It was decided that this arrangement should not con- 
tinue as settlement had been made by the Government with 
the proprietors and it was directed that in future the 
revenue should be paid into the Government treasury and 
the fund applied under the supervision of the Collector in 
accordange ’with the instructions contained in the letter. 
In this letter it was declared that the tomb of the Saint was 
a national architectural monument which it was the duty of 
the Government to keep in repair and a portion of the fund 
was definitely alldtted,for that purpose, 
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Instructions were next given for the disbursement of a 
definite portion ofgéhe fund to meet the cost of the religious 
ceremonies for which the Emperor had provided. 


And, lastly, a specified amount was set aside to be applied 
in the maintenance of thesaint’s descendants regarding whom 
it was declared that they were pensioners of the Govern- 
ment entitled to draw their pensions in perpetuity from the 
Treasury. It was laid down that they were to be registered 
and treated as such, and we understand that this arrange- 
ment continues to the present day and that the pension to 
which Faiyazi Begam is entitled as one of Salim Chishti’s 
descendants is paid out as directed in the letter to which 
we have just referred. 


On this statement of the facts, itis not to be doubted 
that the Government in 1846 came to the decision that it 
was just and politic to continue the grant of the land 
revenue which Akbar had assigned for the purposes indi- 
cated above, and we agree with the learned District Judge 
that the continuance of the pensions to the descendants of 
the saints was based upon what may fairly be called poli- 
tical considerations. 


This being so the pension now in dispute is one of 
those mentioned in section 11, and is clearly within the 
definition laid down by the Bombay High Court for the 
grant was, without doubt, originally made either in recogni- 
tion of the past services of Sheikh Salim Chishti or in 
acknowledgment of his particular merits. 


It follows, therefore, that the assignments of the pension 
to the plaintiff-appellant upon which he founds his claim in 
the present suit are null and void as provided by section 12 of 
the Act. The only other plea taken in the memorandum of 
appeal vis., that in any case the plaintiff should have been 
given a simple money decree, is unsustainable. Such a 
claim is barred by limitation. ` 

We dismiss the appeal with costs to the respondent in- 
cluding fees in this Court on the higher scale. 


Appeal dismtssed. 
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RAMHIT AND OTHERS ' 
Versus e 
EMPEROR* 

Evidence Act (Act I of 1872), sections 25, 27, 30,—Statement of accused 
to Police Officer that stolen propexty is with co-accused— Admissibility 
of such statement— Person in possession of a stolen ‘ Dupatta '—No 
inference of his taking part in dacotty. 

In a case of dacoity against three persons A, B and C it was 
“stated that when the house of A was being searched by the Sub- 
Inspector A mentioned B&C as persons in whose possession 
property would be found. In consequence of that the houses of 
Band C were searched. Nothing suspicious was found in the 
house of B but A indicated a dupatta which B was wearing and 
said to the Sub-Inspector that it was part of the proceeds of the 
dacoity. He/d that this statement did not amount to a confession 
and was not admissible as against.B andC and should not have been 
considered. Emperor v, Kangal Malt 41 Calcutta page 601 re- 
ferred to. Held further that possession of an article such asa 
dupatta by B 40 days afterwards would not lead necessarily to the 
inference that he took part in the dacoity. 

CRIMINAL APPEAL, from an order of R. L. Yorxx, Esq., 

Second Additional Sessions Judge of Gorakhpur. 


Shiva Prasad Sinha, for the appellants. 
Sankar Saran (Government Pleader), for the Crown. 
The following judgment was delivered by j 


Ryvzs, J.—Thegu, Rambali, Ramhit, Raghunandan and 
Jamuna were put on their trial before the learned Sessions 
Judge of Gorakhpur on a charge of dacoity. He acquitted 
Raghunandan and Jamuna and convicted the remaining 
three and sentenced them to five years’ rigorous imprison- 
ment each. They have appealed; Thegu and Rambali from 
jail and Ramhit is represented by counsel. «The dacoity is 
said to have taken place on the night of the 8th of June 
1921 at the house of one Chanderbhan. Chanderbhan made 
a report in which he said he had identified three persons 
whom he named and that a large number of other dacoits 
had robbed him. He gave three separate lists at least of 
property which he said had been looted. The persons nam- 
ed in the. report were arrested and their houses searched, 
but they, were releaséd by the police and not sent up for 

ial as the, search of their houses produced nathing suspi- 

cious. Itis not very clear how the police got on to the 

track ofthe five persons who were ultimately put on their 

trial. It appears, howevér, that Sub-Inspector Sat Narain 

searched the house of Thegu on the 19th of July and took 
. * Cr. A. No. 866 of 1921, 
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possession of a large quantity of property. A great number 
of the articles foynd in the possession of Thegu have been 
identified by Chanderbhan and other persons of the family. 
The number is so large that I do not think there can be any 
doubt as to his guilt. I think it more probable that he was 
the actual thief, rather than a ‘receiver’, There remains 
the case of Rambali and Ramhit. When the house of 
Thegu was being searched the,Sub-Inspector says that Thegu 
mentioned Rambali and Ramhit as persons in whose pos- 
session property would be found. In consequence of this 
information the houses of Rambali and Rafnhit were search- 
ed. Nothing suspicious was found in the house of Ramhit 
but Thegu appears to have indicated a dupatia which Ram- 
hit was wearing and said that it was part of the proceeds 
of the dacoity. The learned Judge felt that there was some 
difficulty about the admissibility of this statement. He says: 


t I think there can be little doubt in view of the provisions: 


of section 27 of the Indian Evidence Act that this statement 
of Thegu has a certain Value both against himself and 
Rambali and Ramhit accused”. The statement is not admis- 
sible in evidence against Thegu himself nor is it admissible 
against Rambali or Ramhit as proving their participation 
in the dacoity. I think the learned Sessions Judge is 
wrong in his interpretation of section 27 and in this connec- 
tion I would call his attention to Emperor v. Kangal Mali(') 
The statement made by Thegu to the Sub-Inspector amount- 
ed toa confession or it did not. A statement made by an 
acoused to a Police Officer if it does not amount to a confes- 
sion may nevertheless be used against him and more parti- 
cularly if the statement made turns out to be false in the 
light of the other evidence in the case. If it amounts toa 
confession (which in my opinion it does not) then it must 
be excluded from evidence altogether under section 25, but 
in either event it can only be fised against Thegu himself. A 
statement made hy one accused person can only be used 
against another co-accused person if the provisions of sec- 
tion 30 are applicable. All really that the Sub-Inspector 
ought to have been allowed to say was that in consequence 
of something Thegu said to him he searched the houses of 
Rambali and Rambit and took possession of these articles. 
Against Ramhit the only admissible evidence is the fact 
that on the 19th of July he was wearing a dupitia which 
two witnesses, namely Chanderbhan and one of the women 


identified with some certainty. Chanderbhan says it was his * 


and Musammat Pirthi corroboratesthim. Anothér woman, 

itis true, identified it as belonging to Chanderbhan, but as 

she made three mistakes about other articles of clothing, 
Œ [ JI. Le R., 41 Çal, 681, 
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her identification does not carry much weight. The dupatta 
is not before me. I would call the attention of the learned 
Sessions Judge to General Letter No. 1037-8-4 of 1921. 
This certainly was such an exhibit as would prove of mate- 
rial aid to the High Court in reaching a correct decision 
in this case. There was nothing suggested in+the record or 
in the judgment to indicate that there was anything peculiar 
about this dupatta which would make its identification easy 
or probable. Therefore I am not so convinced that this iden- 
tification is correct that I would base the conviction for 
dacoity upon it, But apart from that it seems to me that 
even ifit be granted that this dupatta was stolen in the 
dacoity, the fact that it was found some 40 days afterwards 
in the possession of Ramhit, not hidden away be it noted 
but actually openly worn, would not lead to the necessary 
inference that Ramhit took part in the dacoity. I am not 
sure even if it would be sufficient evidence to convict him 
under section 411 much less sectign 412 of the Indian Penal 
Code. It is trne that Ramhit has not been able to convince 
the court of how it came in to his possession, but it is for 
the prosecution to establish their case and because an ac- 
cused person loses bis head or gets frightened and does not 
tell the truth, he cannot, on that account, be convicted. The 
learned judge says that there is nothing to*show that Thegu 
had any enmity against Ramhit. It seems to me quite 
possible that Thegu was a great friend of Ramhit and gave 
him as a present this head-dress which Ramhit was pleased 
to wear. In my opinion the assessors took a correct view 
of the evidence in his case. Coming now to the case of 
Rambali, I think it is sufficient to quote the reasons given 
by the learned Sessions Judge who convicted him, as suff- 
cient ground for acquitting him. He says: “The cases of 
Rambali and, to a greater degree, of Ramhit, are decidedly 
more doubtful. In Rambali’s possession there were found 
only a woman’s dhoti, a piece of square cloth or jharan and 
a piece of long cloth anda piece of muslin. These are 
articles which he might perhaps have owned himself, al- 
though Ido not think itis particularly likely. They are 
fairly well identified, but apart from the dhott they are not 
articles which admit of very certain identification. None- 


‘the less in view of the identification and of the way which 


these articles were traced to Rambali’s possession, I find it 
difficult to reject the prosecution case against him.” The 
learned Sessions Judge has shown that these are not such 
things as would be easil¥ identifiable avd they might well bave 
belonged to Rambali. As to the identification, he says : 
“ they are fairly well identified”. They are identified to his 
satisfaction or they were not. I take it that he would not 
o 
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have been satisfied with the identification if it stood alone, 
for he goes on to gay: “ in view of the way in which’ these 
articles were traced to Rambali’s possession, I find it diff- 
cult to reject the prosecution case against him” In other 
wordsghe brings in aid the statement which he allowed Sat 
Narain, Sub-Inspector, to depose to as having been made 
to him by Thegu accused. In my opinion that statement 
cannot be used against Ramhali. The result is that I dis- 
miss the appeal of Thegu. [allow the appeals of Ramhit 
and Rambali, acquit them of the offence of which they have 
been convicted and direct that they be released. 





MANPAL SINGH (Defendant) 
Versus 
RAJ PARTAB SINGH anb anotHur (Plaintiffs) * 
Agra Tenancy Act (Act Il of 1901), section 22—-Occupancy rights created 
under Act X of 1859—Tenant succeeded by widow— Widow's death 
after passing of Act LI of 1901—Succession to tenancy—What law 
governs. 

One Nanhe Singh, an occupancy tenant, died about 1868 and was 
succeeded by hts widow Mussammat Nankai She made a gift of the 
occupancy holding to the defendant in 1893 and died in 1915. The 
plaintiffs as reversioners of Mussammat Nankai sued for possession: 
field that occupancy rights were created for the first time by the 
provisions of section 6 of Act 10 of 1859 and were under that Act 
neither heritable nor transferable. Mussammat Nankai's possession 
must be taken to be one in her own right and succession to the 
tenancy should be governed by section 22 of the Agra Tenancy 
Act (no. 2 of 1901) and the plaintiff’s claim was bound to fail. 

SECOND APPEAL, from a decree of B. J. Darau Esg., Dis- 
trict Judge of Allahabad, confirming a decree of Maulvi 
Abdul Halim, Subordinate Judge. 

Peari Lal Banerji, for the appellant. 

Guleart Lal, for the respondents. 

The following judgments were delivered 

Goxuu Prasan, J.—This appeal arises out of a suit for 
possession of a certain cultivatory holding. The plaintiffs 
came to court on the allegations that one Nanhe Singh, who 
owned a large area of occupancy holding and fixed rate 
holding, died about 1868, that after him his widow Musar- 
mat Nankai entered into possession of the occupancy holding 
asa life-tenant with limited rights only, that she made a 
gift of the said property to Manpal.Singh, defendant, and his 
wife, in the year 1893, that she being only a life-tenant had 
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no right to make the gift, that the gift was, therefore, invalid, 
that she died in the year 1915 and that thereupon they, the 
plaintiffs, now sued as her next reversioners for possession 
which ‘was postponed till her death. The original tenant 
Nanhe Singh having died before the Tenancy Act ef 1873 
was passed, the question is, was there a succession to his 
holding at the time of his death and, if so, to whom ? We have 
not been able to find any provision of law regulating the 
devolution of succession to an occupancy tenancy at that 
time. The right of án occupancy tenant was first created 
by Act X of 1859? Section 6 of that Act runs as follows :— 
“ Every .ryot, who has cultivated or held land for a period 
of twelve years, has a right of occupancy, in the land so 
cultivated or held by him, whether it be held under potiah 
or not, so long as he pays the rent payable ov account of 
the same, but this rule does not apply to khomar neejjote, 
or seer land belonging to the proprietor of the estate or 
tenure and let by him on lease for a term or year by year, 
nor (as respects the actual cultivator) to lands sublet fora 
term or year by year by a ryot having aright of occupancy. 
The holding of the father or other person from whom a ryot 
inherits, shall be deemed to be the holding of the ryot within 
the meaning of this section”. 


In the case of Ajoodhya Pershad v. Musammat Imam 
Bandi (1), a Full Bench of the Calcutta High Court held that 
such a right was not transferable, and Sir Barnes Peacock 
stated in his judgment ‘speaking for myself I am not at all 
sure that a right of occupancy gained under section 6, Act 
X of 1859 is necessarily heritable’. 


In Narendra Narayan Chowdhry v. Ishan Chandra Sen (2), 
a Full Bench of the Calcutta High Court decided that such a 
right was not transferable. 


In Doorga Pershad v. Doochur Pershad and others (8), this 
Court held that the ordinary Hindu Law did not of necessity 
apply to the succession of an occupancy holding, and appear- 
ed to lay down a principle that in certain circumstances a 
co-cultivator, closely related to the occupancy tenant, such- 
as a son etcetra, might succeed to the holding. At page 188 
they are reported to have said: —‘“‘ It is assumed in the judg- 
ment appealed from, that upon the death of a ryot having a 
right of occupancy, hjs heirs, however, remote may claim to 


_ succeed to his holding as their inheritance. No authority is 


cited except that the Hindu Law of Inheritance is referred 
to; and the defendant-being found to be heirs by Hindu 
law are declared entitled to the right of occupancy by inheri- 
Q) [1867] 7 W. R. p. 528. (2) 13 B. L. R. p. 274. 
. 3) [1868] 3,Agra H C. R. 188. “a 
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tance. On the death of a ryot having a right of occupancy 
his son or other Pmmediate heir residing with him in the 
village usually succeeds. Remote heirs residing elsewhere 
and coming to the village after an interval have not been 
alowed to take possession of his holding as a part of their 
inheritance. In the case the grandson of the ryot (his 
daughters’s son) who, it is stated, would presumably inherit 
his own father’s cultivation, was not allowed to sueceed to 
the holding of his grandfather. It may be inferred that he 
resided with his father elsewhere than in the deceased ryot’s 
village”. 

In a subsequent decision Musammat Pem Koer and 
another v. Upper Balee Singh (1), the same court held that it 
was not correct to say that the ordinary Hindu law would 
apply. The learned Judges in their judgment had referred 
to paragraph 128 of ‘ The Directions to Settlement Officers’. 
Those observations referred to tenants at fixed rate and not 
to tenants in general. 

However, leaving this matter aside, it is quite clear tbat 
we cannot in the face of these authorities come to the con- 
clusion that the right of an occupancy tenant devolved 
according to the ordinary rule of succession of Hindu law 
as in the case of other estate. Until the passing of Act 18 
of 1873 there was no rule of succession provided for 
occupancy holdings. They were apparently governed by 
costom which varied in different villages. No custom is found 
here. 


Under these circumstances there are two ways of looking 
atthe case. The point, in short, is, what was the nature of 
the right which Musammat Nankai obtained by virtua of 
taking possession of the occupancy tenancy? After the 
death of her husband she continued in undisturbed posses- 
sion thereof up to the time of her death. If she was in 
possession, as alleged by thé plaintiffs, by inheritance the 
defendants could acquire no rights from her by virtue of the 
gift in their favour because she had no such rights to pass 
and, further, the plaintiffs whose rights of enjoyment gould 
be said at the best to have been postponed during her life, 
could not have possibly been co-sharers in the cultivation of 
the sir as they were not in existence at the time of her hus- 
band’s death and, therefore, their suit was bound to fail. If, 
on the other hand, by such continuous possession she 
obtained an occupancy right in herself-then the succession 
opened on her death and the plaintiffs did not fulfil the 
conditions prescribed under sectien 22 of the Tenancy Act 
now in foree to come in as her heirs. In either view of the 
case the plaintiffs’ claim was bound to fail and the courts 

(1) N, W. P. H.C. R. 1870 p. 86. . 
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below have erred in decreeing the claim. I would, therefore, 
allow the appeal and modify the decrees of the courts below 
by decreeing the plaintiffs’ claim only in respect of the 
fixed-rate tenancy and dismissing the rest of the claim with 
proportionate costs. i 


STUART, J.—I concur in the order proposed. I have to 
add very little to it. As I understand the law, the right of 
an occupancy tenant was created for the first time by the 
provisions of section 6 of Act X of 1859 except under special 
customs which are not shown to have existed in the village 
in which the land in dispute is situated. In order to decide 
the question whether on the death of an occupancy tenant 
whose rights were created by Act X of 1859 and who died 
before Act XVIII of 1873 came into force, such rights were 
heritable or not, it would appear to be necessary only to 
examine the words of section 6, and after examining these 
words to decide whether this section created in the occupancy 
tenant an estate such as is known to the law of England as 
‘an estate of inheritance’. Apart from anything which may 
have been decided by this Court, it appears tofme that on the 
wording of the section it is impossible to hold that an ‘estate 
of inheritance’ was so created. An occupancy tenant under 
that section obtained, in my opinion, a nen-heritable right 
to retain the cultivation of his occupancy holding so long as 
he paid his rent, and such right was created by the Act of 
1859 for the first time, where it had not previously existed 
by custom. Act XVIII of 1873 undoubtedly created an 
estate of inheritance, but I agree with the view that was 
taken as long ago as 1876 by Sir Barnes Peacock that the right 
created by Act X of 1859 was neither transferable nor heritable. 
So when Nanhe Singh died, the rights of ocenpancy came to 
an end. His widow Nankai being permitted to continue culti- 
vation of the holding after her husband’s death acquired in 
her own right after twelve years the right of an occupancy 
tenant. Now that she is dead, the question is how is succes- 
sion to her governed? Itis clearly governed by the pro- 
visions of section 22 of the present Tenancy Act (Local Act 
No. II of 1901) and the plaintiffs cannot claim the right to 
succeed her as they did not (whatever be their title in other 
respects) share in the cultivation of the holding at the time 
of her death. 


By rus Covurt.—The order of the court is that the appeal 
is allowed and the decrees of the courts below are modified, 
the claim of the peau to the occupancy holding only be- 
ing dismissed. Costs are to be in proportion to failure and 
success and the costs in this Court will include fees on the 
higher segle. ° . 

ò . Appeal allowed. 
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LALTA PRASAD (Decree-holder) 
versus 


® 

SURAJ KUMAR AND OTHERS (Judgment-debtors).* 
Code of Civil Procedure (Act V of 1908), section 48, clause 2 (a)— 
“ Fraud'’—Meaning of. 

Frivolous objections On the part of a judgment-debtor in order 
to delay the execution of the decree against him amount to ‘ fraud’ 
within the meaning of section 48, clause 2 (a)*of the Civil Proce- 
dure Code. 

Where the execution of a decree was delayed for more than 12 
years from the date of its passing owing to litigations and frivolous 
and futile objections on the part of the judgment-debtors Held, 
the decree-holder was entitled to the benefit of section 48, clause 2 
(a) of the Civil Procedure Code. 

Per Walsh, J—The word “fraud ” in the section should not be 
narrowly interpreted. The “fraud’’ dealt with by the section is 
such as prevents the execution of the decree within twelve years, 
and judges ought to take a broad view of conduct deliberately 
adopted by judgment-debtors with a view to defeating and delaying 
the just payment of their debt by frivolous and futile objections 
which are dishonest on the face of them, 

Beni Prasadw. Kashi Nath, [1909] 6 A. L, J R., 401 Mewa Lal 
v Ahmad Ali, |1911} 9 A. L. J. R., 17, Evans v. Edmonds, |1853) 
13C B, 777, Joliffe v. Baker, [1883] 11 Q B D, 255, and Derry 
v Peek, (1889) 4 A C, 337. referred to. 


EXECUTION First APPEAL, from a decree of Basu Kasur 
Perasan, First Subordinate Judge of Cawnpore. 


A decree was obtained in the Court of the Sub-Judge of 
Cawnpore on 16th November, 1900. On appeal the decree 
was upheld by the High Court on 19th February, 1903. The 
decree was against two sets of defendants. After the dec- 
ree the defendants first set sued for a declaration that they 


were minors afid’ were not bound by the decree because. 


they were not properly represented. They got the declar- 
ation on lst July, 1907. During all this period the execution 
of the decree was stayed. i 


In 1908 the decree-holders sought execution against the 
defendants second set. The latter objected that under 
an agreement prior to the decree the decree-holder had 
agreed not to execute the decree against them. The objec- 
tion was disallowed. g 

In 1909 an application was made for the sale of immove- 
able property of one of the judgment-debtors. Objectians 
were put in by his brothers who claimed a share in the pro- 
perty. The objections being allowed, aguit was brought 
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by the decree-holder for a declaration that it was the pro- 
perty of the judgment-debtor alone. That suit resulted in 
a compromise under which the same property was mort- 
gaged to the decree-holder for a sum of Rs. 5,000. 

An application was again made in 1915 of which the 
only record extant is a note in the Execntion Register that 
it was dismissed as time-barred. Application was again 
put in on 22th May, 1918 to which also objection was taken 
on the ground of limitation. The judge, however, held it 
within time on the 7th December, 1918. On the 12th May, 
1920 the present application was made. Notices were issued 
to the judgment-debtors but none appeared. Execution 
was ordered to proceed exparte. On 20th December, 1920 
Surajkumar (one of the judgment-debtors) put in appear- 
ance and objected on the ground of limitation. The learned 
Sub-Judge dismissed the decree-holder’s application for exe- 
cution as time-barred. The decree-holder appealed. 


Gulsarilal (Indu Bhushan Banerjee with him), for the 
Appellant. 


The lower Court has held my application time-barred 
both under the three years’ rule and under the twelve years’ 
rule as laid down in section 48, Civil Procedure Code. So far 
as the three years’ rule is concerned, my submission is that 
the present application was made on 12th May, 1920 and 
the one preceding it was made on 27th May 1918. So itis 
clearly within three years of the last application. Objeo- 
tion was taken to the application of 1918 also on the ground 
of limitation but it was held to be within time. Itis true 
that an application bad been made in 1915 and in respect 
of that application if was held that it was beyond time. 
The record, however, is not available and we find only in the 
Execution Register a note to the effect that it was dismissed 
on the ground of limitation. The position, therefore, is this 
that the later one of the two conflicting @ecisions (of 1915 
and 1918) isin my favour. My submission is that the 
later one should prevail, and, if it does, the present appli- 
eation is within time. 

As regards the twelve years’ rule of limitation, the 
application no doubt is made after more than the period 
contemplated by law, but two points are to be noted in this 
connection. Firstly, the execution was stayed till Ist July, 
°1907 é.¢., during the period when the litigation was going 
on between the defendants first set and the decree-holder. 
Secondly, the presenf judgment-debtor made a number of 
frivolous objections to all the applications with the inten- 
tion of delaying and defeating the decree-holder’s right. 
All these pbjections proved futile and were rejected. Far 
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instance, when in the year 1908 the decree-holder made an 
application for execution, the judgment-debtors said that 
the decree-holder had, under an agreement previous to the 
decree, agreed not'to execute it against them. This objec- 
tion was naturally dismissed. Again, in the year 1909 when 


an application was made for the sale of immoveable pro- ' 


perty of Surajkumar, objections were put in by his brothers 
who also claimed a share in it. The ultimate result of that 
litigation was that a mortgage of the same property was exe- 
cuted in favour of the decree-holder for a sum of Rs. 5,000. 
So: that objection was also a frivolous ohe. A number of 
times summonses and warrants were issued but they could 
not be served and executed. All that shows that the judg- 
ment-debtors were acting in bad faith, raising hopeless and 
frivolous objections, and evading the process of law with 
the sole intention of gaining time and delaying the rights 
of the decree-holder. Such a conduct on their part amounts 
to fraud within the meaning of section 48, sub-section 2 (a) 
of the Civil Procedure Code. Jam supported i in this view 
of the law by the following authorities, vis., 


Beni Prasad v. Kashi Nath [1909] 6 A. L.J R, gor. 

Mewa Lai y Akmad Ali [i1911] 9A L J. R, 17 

Pattakara veRangasami Chetti [1883] I L. R, 6 M 365. 

ied Nath Pathak vy Mirsa Mohammad Husain [1gt1) 14 
O 238 


Madan Mohan Nath Rake. (for K. N. Katju), for the 
respondents. 


The application of 1915 hoving been made more than 
twelve years after the date of the decree, was rightly dismiss- 
ed as time-barred. Any subsequent application made after 
that was also barred, and the Court went wrong in holding 
that the application of 1918 was within time in spite of a 
prior decision which had held the application of 1915 be- 
yond time. The applications of 1915 and 1918 being time- 
barred, the present application wis also time-barred. 


Gulsari Lal was not called upon to reply. 
The following judgments were delivered :— g 


Picart, J.—This is a decree-holder’s appeal in an exe- 
cution matter. On the face of it it seems not a little start- 
ling that a decree originally passed on-the 16th of January, 
1900 and affirmed by this Court in appeal on the 19th gf 
February, 1903 should still be under execution: ,The court 
below has held that the decree-holder is now barred, both 
by the three years rule of limitation under the Indian Lii- 
tation Act, and also by the special provisions of section 48 
of the Code of Civil Procedure. Zakiig thege popen in 
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order, we do not think the court below was right regarding 
the three years period. The application aow before us was 
made on the 12th of M iy, 1920, and it was well within three 
years of a previous application which had been disposed of 
in the year 1918. The court below has got round tltis diff- 
culty by a process of reasoning based upon. the fate ofa 
previous application of the year 1915. For,reasons which 
we need not enter into, the record is seriously defective; but 
in a general way we may accept the fact that in the year 
1915 there was ,a decision by the execution court to the 
effect. that the execution of the decree was then time-barred. 
What we do not konw is whether this decision proceeded 
with reference to the three years’ rule, or the twelve years’ 
rule laid down in section 48 of the Code of Civil Procedure. 
The same question of limitation was raised again in the 
year 1918 and was then decided in favour of the decree- 
holder. That decision may have been a bad one. It is 
possible that if the judgment-debtors had contested it in 
appeal, there might have been a decision in their favour on 
the ground that the decision of the year 1915 could not be 
reconsidered or set aside. As the case now stands, the later 
of the two decisions in respect of which either party can 
plead the principle of res judicata, is in favour of the decree- 
holder. The grounds, therefore, upon whith the court below 
has applied the three years’ rule of limitation, cannot be 
sustained. x 


The question regarding the application of section 48 of 
the Code of Civil Procedure is a more difficult one. The 
fact is that until the month of July 1907 the decree-holders 
were being held up by a subsequent litigation, in which it 
was finally decided that their decree could not be executed 
against one set of defendants who were minors at the time 
it was passed. This does not affect the validity of the 
present execution, but merely serves as a partial explanation 
of the long delay which has affected those proceedings. 
When the decree-holders took out execution inthe year 1908, 
an objection was raised on behalf of the brothers of one of 
the present respondents, that is, thé party against whom 
the decree was admittedly capable of execution, which led to 
further litigation and, after a decision in this Court in 
favour of the decree-holder on the question of limitation, to 
a compromise undér which a substantial portion of the 
decree was realised. Since then thé judgment-debtors have 
obstructed the execution of the decree in various ways ; even 
in connection with this present application they seem to 
have avoided service of the notice and to have succeeded 
with difficulty in.obtaining a re-hearing in the court below 
after an ea-parte orde? had been passed against them. Tak- 
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ing a broad view of the evidence, we think that the prin- 
ciples affirmed by his Court in cases like those reported in 
Beni Prasad v. Kashi Nath C) and Mewa Lal v. Ahmad Ali 
(?), are applicable. We hold that execution of this decree 
has betn obstructed by fraud on the part of the judgment- 
debtors to a sufficient extent to entitle the decree-holders to 
the further opportunity sought by them under this present 
application. We, therefore, allow this appeal, set aside the 
order of the court below and send the case back to that 
court with directions to proceed with the execution accord- 
ing to law. The decree-holders appellants’ will be entitled 
to their costs in this matter in both courts including, in this 
Court, fees on the higher scale. 


Wa-su, J.—l agree. I propose to add a few words upon 
the question of fraud dealt with by the learned J udge. It 
is clear to my mind that he has taken much too narrow a 
view of his function. He says that the mere filing of frivo- 
lous objections was not a fraud as it did not prevent execu- 
tion and that the fraud must be such as to prevent execution. 
This is a clear misdirection and a total misunderstanding of 
the section. The ‘fraud ” dealt with by the section is such 
as prevents the execution of the decree within twelve years, 
and, to my mind, Judges ought to take a broad view of con- 
duct deliberately adopted by judgment debtors with a view to 
defeating and delaying the just payment of their debts by fri- 
volous and futile objections which are dishonest upon the face! 
of them. It is the duty of a court, and if a court of law does 
not perform the duty nobody will ever perform it, to pre- 
serve a strict standard of moral conduct. Fraud ig merely 
moral turpitude and if Judges set alow standard of moral 
conduct by their decisions in court, it naturally follows that 
a low view is taken by the profession, and by the public, and 
the only way to preserve a standard of conduct for the 
public in matters of litigation is for the courts to set a strict 
and proper standard themselves. The word “fraud” in 
this section should not be narrowly interpreted. Nobody can 
doubt that the object of its insertion in this section was to 
prevent the tricks which are constantly played by judgment- 
debtors, and I propose to cite two or three simple illustra- 
tions of the meaning of ‘fraud ” .because nobody can say 
in anticipation exactly what conduct would in a particular 
case amount to fraud or the kind of conduct which hgs 
always been held to be fraudulent. 


Mr. Justice Maule in Evans v. Edmonds (3), said as fol- 
lows: —I conceive if a man having no knowledge whatever 
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of a subject takes upon himself to represent a certain state 
of facts to exist, he does so at his peril, and if it be done 
either with a view to secure some benefit to himself or to 
deceive a third person, he is guilty of fraud.” 


Mr. Justice Watkin Williams in Joliffe v. Baker (4, 
said: —"* Ever since 1845 it has been clear and established law 
that the term “ fraud” must be used and understood in the 
common meaning of the word as it is ordinarily used in the, 
English language and as implying some base conduct and 
moral turpitude.” 


Lord Justice Cotton in Derry v. Peek (2), quoted at page 
360 in 14 Appeal cases, said:—‘“ What in my opinion is a 
correct statement of the law is this that where a man makes 
a statement to be acted upon by others which is false and 
which is known by him to be false or is made by him 
recklessly or without care whether it is true or false, that is 
fraud.’ 


This principle ought to be strictly applied in execution 
cases just as in any ordinary suit for decision. 


B. M. L. Appeal allowed. 
(1) [1883] 11 Q B. D., 255. (2) [1889] t4 A. C, 337 at 360, 
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SHEO DARSHAN SINGH * 


Code of Criminal Procedure Act V of 1898). section 439, Clause (th 
Accused wrongly acquitted of murder and convicted of culpable homi- 
cide—No government appeal—High Court's powers of reviston. 


Where a Sessions Judge wrongly acquitted a person of the 
offence of murder and convicted him of culpable homicide not 
amounting to murder, but the Local Government preferred no 
appeal against the acquittal: ` 


Held, the High Court had no powers in revision to change the 
Conviction into one of murder, but the sentence could be enhanced. 


CkmiNaL Revision, from an order of MAULVI SHAMSUDDIN 
Kuan, Additional Sessions Judge of Cawnpore at Banda. 

R. Maleomson (Assistant Government Advocate), for the 
Crown. i oo 

Hamid Hasan, for the opposite party. 

The judgment of the’Court was delivered by 


‘Sruart, J.—Sheodarskan Singh was committed to the 
court of the Sessions Judge of Banda ona charge under 


. * Cr? Rev, No. 688 of 1921. 
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section 302 of the Indian Penal Code. The Sessions 
Judge found that pn the facts an offence under section 302 
of the Indian Penal Code was not made out but that an 
offence under section 304 of the Indian Penal Code was 
made eut. He, accordingly, found Sbeodarshan Singh guilty 
under that section and sentenced him to seven years’ rigor- 
ous imprisonment. The judgment of the Sessions Judge 
being brought to the notice qf Piaaorr J. on perusal of the 
sessions statement, he directed that notice should go to 
Sheodarshen Singh to show cause why he should not be 
convicted of the offence of murder or why the sentence 
passed upon him should not be enhanced. It is to be noted 
that Sheodarshan Singh did not appeal against his convic- 
tion. He has, however, been represerted before us in the 
matter of enhancement by a competent counsel who hag 
taken us through the whole of the evidence in the case. On 
the evidence, it is perfectly clear that on the day in question 
a man called Sukhnandan was sitting under a tree in Ainch- 
wara, in the Banda district, and that Sheodarshan Singh was 
sitting close by him. There is nothing to show howa 
quarrel arose between the two, but at about 2 p. m. in the 
afternoon, Sheodarshan Singh with two other men set on 
Sukhnandan with Iathis. Sukhnandan got up and ran away 
endeavouring to escape. They followed him, brought him 
down, and continued to rain lathi blows on him. Sukhnan- 
dan succumbed to his injuries. The injuries inflicted upon 
him were about as severe injuries as could be inflicted upon 
a human being with Jathis. His skull was fractured. There 
were no less than 19 injuries upon the head and there were 
also other injuries upon the body. The man was battered 
to death ina most deliberate and merciless way. Apart 
from other evidence, three persons, Parshadi, Musammat 
Chunki and Khushali, who assert that they were eye-witnes- 
ses of the affair and whom we see no reason to disbelieve, 
have deposed that Sheodarshan took part in the brutal as- 
sault upon the deceased. These witnesses were believed by 
the Sessions Judge and the assessors. Now, upon these 
facts, Sheodarshan Singh was undoubtedly guilty of murder. 
The reasons given by the Sessions Judge for finding that 
the offence committed was less than a murder show, we 
regret to say, a complete want of acquaintance with the law 
on the subject. He appears to think.that if there is no 
premeditation and if an attack is made with lathis such ås 
are usually carried by villagers, it is, impossible for the 
offence to be murder. We suggest fo the learned Judge that 
he should carefully study the provisions of sections 299 and 
300 of the Indian Penal Code. He will then find that when 
death is caused by an act which hag beén done with the 
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intention of causing bodily injury and ‘the bodily injury 
intended to be inflicted is sufficient in tha ordinary course 
of nature to cause death, the offence is murder. We cannot, 
however, change the conviction into a conviction of 
murder. Sheodarshan Singh was acquitted by the Sessions 
Judge of the offence of murder and we cannot, in revision, 
convert a finding of acquittal into one of conviction. The 
only method by which it would be possible to’ obtain a con- 
viction of murder would be by an appeal by the Government 
against the acquittal. But even if the Sessions’ Judge had 
been right in hid views and the case had been a case of 
culpable homicide, the sentence is inadequate. Taking it 
as a case of culpable homicide, it is about as bad a case of 
culpable homicide as can be conceived and was acase in 
which the maximum sentence allowed hy the law should 
have been inflicted. We inflict that sentence now by en- 
hancing the sentence of seven years’ rigorous imprisgnment 
into one of transportation for life. 

Sentence enhanced. 


BOHRA BIRBAL œ 
i versus 
EMPEROR * 
Indian Penal Code (Act XLV of 1860), section Ue nao to attend 
Couri—Non attendance due to illness—Suffictent excuse. 

If a person is sufficiently incapacitated by illness to have given 
up his ordinary avocations, this would be sufficient excuse for him 
not to attend a court in obedience toa summons The mere fact 
that he was not so dangerously ill that he could not be moved or 
that he did not send a man to inform the Court of hisillness, would 
not render him punishable under the section. : 

OBIMINAL Rererenoz, made by of T. K.‘Jounston FESQ., 
Sessions Judge of Agra. 


The parties were not represented. 


Reterring order. 

Bohra Birbal applies for revision of an order of a Magis- 
trate imposing a fine for an offence under section 174 of the 
Penal Code. -~ g 

e There appears to be no doubt that the applicant was 
summoned and that he did not appear. He pleaded that his 
failure to attend was nòt wilful disobedience, but that he 
was prevented by illness. . The Magistrate has not given any 
finding as to whether he accepted the evidence that tne 
j * Cre Ref. No. 50 of 1922. 
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applicant was ill, but he has said that he might have sent 
an excuse to the court, as he was living in the same town, 
or that probably he was not so ill that he conld not have 
attended the court in a conveyance. 


I refor this case asit appears to me that the Magistrate 
has taken an incorrect view as to the degree of necessity to 
obey a summons. He seems to have thought that if a person 
summoned to a Court was unwell, but at the same time was 
not so dangerously ill that he could not be moved, failure to 
attend would be punishable under section 174. I ‘think that 
this is wrong. It appears to me that if a person is sufficient- 
ly incapacitated by illness to have given up his ordinary 
avocations, this would be sufficient excuse for him not to 
attend a court in obedience to a summons. If the applicant 
was so ill that his absence could not be regarded as a wilful 
disobedience to the court’s ‘order, the fact that he did not 
send aman to inform the court of his illness, would not 
render him liable to punishment, though it might show that 
he was not endowed with the virtue of politeness. I, there- 
fore, submit the record to the High Court with a recom- 
mendation that the conviction be set aside. 


The following judgment was delivered by 


Ryves, J.—Fer the reasons givn by the learned Sessions 
Judge, I accept the reference, acquit the accused and direct 
that the fine, if paid, be refunded. 


Reference accepted. 


R 


MUHAMMAD AHMAD (Plaintiff) 
VET SUS 

ZAHUR AHMAD anD oruers (Defendants )* 

Code of Civil Procedure (Act V of 1908), Section 11—Res fudicata— 
Partition suit—Co-defendants—necessary parties, 

A decision as between co-defendants cannot be res judicata 
under the provisions of S. 11 of the Civil Procedure Code unless 
it was necessary to decide an issue between them in order to grant 
relief to the plaintiff. 

Where in a previous suit for partition the parties*to the subse- 
quent suit were arranged as co-defendants, but the decision in that 
suit did not affect any question of partition of treir respective 
shares : e 

Heid, that the decision could not be held from any point of view 

to have the effect of res judicata as between the persons who had been 
arrayed as co-defendants in the previous suit. : 
* L. P. A. No. 12 of f920. . 
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Muhammad Hashmat Ali v. Kanis Fatma [1915] 13 A. L.J R, 
Ito and. 

Somasundara Mudali v. Kulandaivelu Pillai, [1904] I. L. R., 
28 Mad., 457, referred to. 

APPEAL under section 10 of the Letters Patent, rom a 
judgment of Justice Sir George Edward Knox, confirming a ` 
decree of Babu Ram Chandra Saksena, Additional Subordi- 
nate Judge of Moradabad, who confirmed’a decree of 
Maulvi Muhammad Amanul Haq, Munsif of Amroha. 


Peari Lal Banerjt, for the appellant. 


G. W. Dillon, S. M. Sulaiman, Hamidullah, 8. *A. 
Haidar and Iqbal Ahmad, for the respondents. 


The judgment of the Court was delivered by 


BANEBRJI, J.:—The question which arises in this appeal is 
whether the suit of the plaintiff is barred by the rule of res 
judicata. For the purpose of determining this question, it 
is necessary to state afew facts. One Karimullah died 
many years ago leaving a widow, Musammat Sabi-un-nissa, 
a son, Nizamuddin, and two daughters, Khurshed Jahan and 
Kaniz Fatma. Disputes arose between the heirs of Karim- 
ullah, and a suit was brought by Khurshed Jahan, one of 
the daughters, for her share in the estate of Karimullah. 
That suit was compromised and a decree Was passed on the 
basis of the compromise in 1868. According to the com- 
promise and the decree, Khurshed Jahan relinquished her 
claim to the estate left by her father, and as to the property 
which was found by arbitrators in that case to be the pro- 
perty of her mother, Musammat Sabiunnissa, she also re- 
linquished the rights she might acquire in that property 
upon the death of her mother. This relinquishment was 
for a consideration. As stated above, the terms of the com- - 
promise were embodied ina decree and the decree was 
passed as between Khurshed Jahan and her sister Kaniz 
Fatma as also the other heirs of her father.’ Khurshed 
Jahan died. Nizamuddin executed a sale deed in favour 
of three persons, namely, the present plaintiff Muhammad 
Ahmad, Muhammad Kasim and Mushtaq Ahmad. Muham- 
mad ‘Kasim having died, his son Hashmat Ali brought a suit 
in 1912, which was suit No. 24 of that year, for possession 
of the property sold to his father by Nizamuddin as also a 
share of the property which he alleged had been inherited 
by him from Musammat Khurshed Jahan, who was his 
wife. In that suit several houses were claimed. The pre- 
sent plaintiff Muhammad Ahmad was made a defendant, 
bedause he was one of the purchasers under the sale- deed 
executed by Nizamuddin. The suit was for partition of the 
share which was tlaimed by Hashmat Ali and for posses- 

e 


e ` 


VOL. xx.] HIGH OOURT ` 195 


sion. The case was tried and, in the end, the claim of Hash- 
mat Ali was dismissed in respect of the property purchased 
from Nizamuddin on the ground that Nizamuddin had pre- 
viously sold his interest in the property and had, therefore, 
no right to convey it to the persons who obtained a sale- 
deed from him. As regards the property which was claimed 
by right of inheritance to Khurshed Jahan, the claim was 


dismissed on the grouud that Khurshed Jahan had aban- - 


doned her rights in the property and, therefore, none passed 
to her heirs. Subsequently to the passing of this decree, 
the present suit was instituted by Muhammad Ahmad, and 
he claimed the share Nizamuddin had sold to him under the 
sale-deed to which we have referred above and also a share 
in the property in dispute which he claimed to have inheri- 
ted from his raother Khurshed Jahan. The present suit 
relates to only one of the houses claimed in the previous 
suit. E 

The court of first instance dismissed the suit on the 
ground of res judicata. It held that the matter was res 
judicata by reason of the decision in the suit brought b 
Hashmat Ali in 1912 and also by reason of the decree whic 
was passed in 1868. 


The lower appellate court affirmed the decree of the 
court of first instance holding that the matter was res 
judicata in consequence of the decision in the previous suit 
brought by Hashmat Ali. 

This decree of the lower appellate court was affirmed by 
a learned Judge of this Court. 

In the appeal before us it is contended that the view of 
the lower appellate court and of the learned Judge of this 
Court that the claim is barred by the rule of res judicata 
by reason of the decision in the suit of Hashmat Ali, is 
erroneous and.that section 11 of the Code of Civil Pro- 
cedure cannot be held to apply to the present case. For the 
decision of the question of res judicata, we deem it desirable 


to consider the case from two different aspects. The claim - 


relates to different shares in the house which is the subject- 
matter of the suit. As regards one share, which is about 
1/6th, the claim is based on the sale-deed executed by 

izamuddin. As regards the remainder of the share 
claimed, the suit of the plaintiff is founded on his right of 
inheritance as the son of Musammat Khurshed Jahan. As 
regards the latter claim, that is, the elaim based on the right 
of inheritance to Khurshed Jahan, the court of first ins- 
tance, as we have said above, htld that by reason of the 
decision in 1868 the plaintiff had no right,and also that the 
matter was res judicata. We think*that this view of the 

e 


. 


d d : 


Ovis 


aa 


192% 
MURAMMAD 
ARMAD 
v. 
ZABUR 

AHMAD 


Banerji, J. 


196 -BIGH COURT la. te J k. 


Oivin court of first instance is correct. Inthe suit which was 
decided in 1868 a decree was passed against Khurshed 
aka Jahan, the effect of which was that Khurshed Jahan was 
Munaumap not entitled to any part of the property claimed, whether as 
AHMAD the heir to her father or as the future_beir of her nother. 

v» | That decree was passed between Khurshed Jahin and Kaniz 
rene _ Fatma and the predecessors-in-title of the other defendants 
_...._~—s« to:«the present suit. Therefore, unless the decree was 
Banerji, J. tainted with fraud or was procured by undue influende, that 
decree will be binding on Khurshed Jahan and every person 

claiming title through her. It was not asserted, nor is it 

now claimed, that the decree was obtained by fraud or by 

undue influence. Therefore the decree is a valid decree 

which is binding between the parties to the present suit. 
Furthermore, we have to consider the effect of that decree, 

and it is urged that the effect of it is that Khurshed Jahan 

did not lose the right which she. might acquire in her 

mother’s property after her death. . This question of the 

right of Khurshed Jahan is concluded by the decision of 

J this Court in the case of Muhammad Hashmai Ali v. Kaniz 
Fatma (1). In accordance with that ruling Khurshed Jahan 

had lost all right in the property including the property now 
in suit, and the plaintiff cannot claim any share in that pro-- 

perty as one of the heirs of Khurshed Jahan. This part of 

the plaintiff’s claim has, therefore, been rightly dismissed, 

though as we shall show hereafter the view that the decision 

in Hashmat Ali’s case operates as res judicata i is, in our 

judgment, not correct. 


We have now to deal with the remainder of the plaintiff’s 
claim, that is with that part of the claim which is based on 
the purchase from Nizamuddin. As to this part of the 
claim the courts below have held that inasmuch as Muham- 
mad Ahmad, the present plaintiff, was a party to the suit 
brought by Hashmat Ali and that suit was dismissed on the 
ground that Nizamuddin had uo title to the property which 
he sold, the matter has become res judicata. We are unable 

-to agree with this view. The rule of res judicata is laid 
down in section 11 of the Code of Civil Procedure. Under 
the provisions of that section an issue, which arises in a 
subsequent suit, should not be tried by the court if the same 
issue; has *-been tried in a previous suit between the same 
parties or persons through whom they claim, and this trial 
has been by a court competent to try both the suits. Now 
in the pregent suit, the matter in issue is whether the plaintiff 
Muhammad Ahmad has acquired by reason of his purchase 
from Nizamuddin the share which he claims in the house 
in dispute. In the previous suit this was not the issue 

` : (1) [rors] 3A. L. =: R., 110, 
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before the court.” The issue in that suit was whether 
Hashmat Ali had eacquired the share which he claimed by 
virtue of the sale-deed executed in his favour by Nizamud- 
din. The issue, therefore, in the present suit was not identi- 
cal with*the issue which arose in the previous suit and 
the question of the title of Muhammad Ahmad, the present 
plaintiff, was never decided in that suit. It is true that 
he was a defendant to that suit but a decision as between 
co-defendants cannot be res judicata under the provisions 
of section 11 unless it was necessary to decide an issue 
between the co-defendants in order to grant relief to the 
plaintiff. This has been held in numerous cases to which 
it is not necessary torefer. As between the present plaintiff 
` and the defendants to this suit, no issue was tried in the 
previous suit and no issue could be tried for the purpose 
of determining the question of the title of Hashmat Ali. 
_The present plaintiff does not derive title from Hashmat Ali 
and any decision which was arrived at between the present 
defendants and Hashmat Ali cannot, therefore, be binding 
upon the present plaintiff. 


Explanation 4 of section 11 was relied upon in the argu- 
ment before us but that explanation does not ,in our opinion, 
afford any help to.the respondents. Under that explanation, 
a party to a suit, who could and ought to have put forward a 
claim or a defence but does not do so, cannot be allowed to 
set up the claim or the defence in a subsequent suit. In the 
suit of Hashmat Ali Muhammad Ahmad was a defendant 
and he could not put forward his present claim as a defence 
to the suit of Hashmat Ali. Therefore, in our opinion, Ex- 
planation 4 has no application to the present case. It was 
urged that as the suit of Hashmat Ali was a suit for parti- 
tion, all parties having an interest in the property, were ne- 
cessary parties to the suit and the title of the defendants, 
who were co-sharers of the plaintiff, could be determined 
in that suit. No doubt, in a suit for partition where the 
rights of different persons interested in the property as co- 
sharers has to be determined and has been so determined, 
the decision might operate as res judicata although. the 
plaintiff in the subsequent suit may have been a defendant 
in the previous suit. But that was not the case here. In 
Hashmat Ali’s suit no question had to be determined as to 
the respective rights of Hashmat Ali and Muhammad Ah; 
mad. Muhammad Ahmad had no defence to fhe claim of 
Hashmat Ali and he was not at all cencerned with-the share 
which was claimed in that suit by Hashmat Ali. The degi- 
sion in the previous suit did not affect any question of par- 
tition of the respective shares of Hashmat.Ali and Muham- 
mad Ahmad. In a suit of this nature} in which a co-sharer 
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Orv was made a defendant simply because herhad an interest in 
ER the property whieh was claimed, a deəision between the 
plaintiff and other defendants could not be held from any 
Munammap point of view to have the effect of res judicata as between 
Auman the defendants whose title was not in issue and was never 
0. determined in the previous suit. This case very much re- 
ZaHUR = gembles the case of Somasundara Mudali v. Kulandaivelu 
rae Pillai (2) which has been cited tous. The ruling in that 
Baneri, J. case fully supports the view which we have expressed above. 
The result is that the appeal must be dismissed as re- 
gards the share claimed as heir to Musammat Khurshed 
Jahan. As regards the share claimed by virtue of the pur- 
chase from Nizamuddin, , the decree of this Court and of the 
courts below must be set aside and the case remanded to 
the court of first instance with directions to readmit it 
under its original number in the register and to dispose of 
it according to law. In so far as the costs of the litigation ~ 
relate to the share in regard to which the claim has been 
dismissed, the plaintiff must bear the-costs of the defendants 
in all courts proportionately to the portion of the claim dis- 
missed. As regards the remainder of the claim, costs here 
and hitherto will be costs in the cause. 


(2) [1904] I L. R, 28 Mad, 457 
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Feb., 8. U. P. Excise Act (LV of 1910), sections 3 and 60o—" Import ''—Duliable 
=> article booked to a station but not taken delivery of. 
Where a person booked a oe of liquor from Jaipur, a 
Native State, to Muttra, in the United Provinces, but did not take 
delivery of it at Muttra. 


Held, no offence defined in any of the alternatives under section 


60, U. P. Excise Act was committed. ‘ 
To “import ’’ goods to a place means taking delivery of them 
at the place. j 


CrrminaL Revision, from an order of T. K. JOHNSTON 
Esg., Sessions Judge of Agra. 
` G. W. Dillon, for the applicant. 
R. Malcomson (Assistant Government Advocate), for the 
Crown. : . 
The following judgment was delivered by 
3 ° * Ca Rev. No 699 of 1921. 
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Warsa, J.—This is an application in revision against a 
conviction under gection 60 of the U. P. Excise Act (IV of 
1910). I might say atonce that, in my opinion (subject to 
such authorities as may have been decided to the contrary 
which ave binding upon me in particular illustrations), as a 
general rule, a conviction under a section, which provides 


a penalty for a variety of acts done in contravention of the. 


Statute, is bad for duplicity where the section contains a 
variety of inconsistent alternatives. To take one simple 
example, in my opinion, to convict a man simply of an 
offence under section 60 (a) would be bad for duplicity, 
because it might mean a conviction either for importing or 
for exporting, and it is impossible for a man to do both in 
the same act. Importing is defined by section 3 of the Act 
as bringing into the United Provinces, and exporting is 
defined as taking out of the United Provinces, and itis a 
physical impossibility for anybody to do these two things 
by the same act. I say nothing to discourdge the view that 
a person who exports from outside the United Provinces to: 
a ware-house inside the United Provinces of which he is 
really the proprietor or temporary possessor, even under 
a false name, is, in fact, committing an offence under the 
Act of importing into the United Provinces, although he is 
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also the person who exported from outside. It is perfectly ' 


possible for me to send an article for myself from the High 
Court at Allahabad to my chambers in London, and if I did 
so with a dutiable article without declaration, I should be 
guilty of importing into England. But it is necessary that 
the conviction should. state the act of which the aceused 
is found guilty and the particular breach of the Act estab- 
lished against him by his act so found. I, therefore, think 
that the conviction by the Magistrate in the first court 
was bad on the face of it. To book liquor from Jaipur does 
not constitute an offence defined in any of the alternatives 
under section 60,'and the Magistrate has carefully avoided 
considering the alternative, which he thought was complied 
with. On this occasion I think the learned Sessions Judge 
has fallen, in substance, into the game trap. The sentence 
in which he upholds the conviction runs as follows :—‘' The 
contention that the offence was committed at Jaipur, if 
anywhere, is unsound, for the importation was made to 
Muttra.” That is a contradiction in terms. You cannot 
import to a place unless you are the person taking delivery 
inside the area in respect of which the word ‘ import’ is 
used. That is to say, to import to Muttra means that you 
are the person taking the goods in.the United Provinces at 
Muttra or from some other place in the United Provinces 
to Muttra. Of course a person who.sends goods froma 
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Native State is not doing anything of the kind. It matters 
nothing that the actual application before me is against the 
order of the learned Sessions Judge. It is quite clear that 
on the facts found he ought to have quashed the original 
conviction, but I, in order to make the matter clear beyond 
doubt, amend the application so as to include an application 
against the original conviction which I direct to be quashed. 


‘I order the recognizance of Munshi Lal to be discharged. 


Application amended. 
Conviction Quashed. 


FULL BENCH. 


en x 


IN THE MATTER OF MR. TASADDUQ AHMAD KHAN 
SHERWANI, BARBISTER-AT-LAW.* 
Legal Practitioners Act (Act XVIII of 1879), S. gz (P NOTOR by 
competent court— High Court's powers to go bekind conviction. 

In proceedings under the Legal Practitioners Act against an 
advocate itis not permissible to go behind a conviction of, the 
advocate by a criminal court of competenf jurisdiction and the 
conviction must be accepted as proper. 

APPLICATION under section 41 (8) of the Legel Practi- 
tioners Act, Act XVIII of 1879. 


Lalit Mohan Banerji (Government Advocate), for the 
Crown. 


Mr. Tasadduq Ahmad Khan .Sherwani, appeared in - 
person. 


The judgment of the court was delivered by 


Mears, C. J.—Tasaddug Ahmad Khan Sherwani has 
appeared before us to-day to show cause why he, being an 
Advocate of this Court, should not be suspended or struck 
off the rolls. On the Ist of July 1921 he made a speech at 
Chara. That matter was investigated by the Magistrate, 
who on the 18th of July, 1921, convicted Mr. Sherwani under 
section 153 A of the Indian Penal Code and sentenced him 
to imprisonment. The evidence as presented to the Magistrate 
satisfied him that -an offence had been committed. Mr. 
Sherwani, who has been called to the Bar in England and 
is an Advdcate of this Court, did not, when before the 
Magistrate, make any defence. He putin a written state- 
ment but he did not criticise the witnesses or analyse the 
speech on which the prosecution was mainly based. He 

° Civ? Mis, No. 433 of r921, 
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commenced to-day to do both. We pointed out to him that 

_the case in the Mmgistrate’s gourt could not be re-opened 
in these proceedings, and we referred to the decision of 
the Privy Council in In the Matter of Rajendra Nath Mukerji 
(1). In that case there had been an inclination in this 
very Court to permit the Vakil’s Counsel to go behind the 
conviction in order that it might be shown that he had 
committed no offence in law. When this matter was argued 
in the Privy Council they said definitely that there could 
be no argument to show that the conviction was, in the 
circumstances, improper. Mr. Sherwani, therefore, comes 
before us to-day as a man convicted of an offence in which 
he promoted or attempted to promote feelings of emmity 
or hatred between different classes of His Majesty’s subjects. 
He has told us that in his view an offence under that section 
involves no element of moral turpitude. We disagree very 
strongly with this view. We think that moral turpitude 
is alway involved in the commigsion of an act which comes 
within that section, and may inceed involve an offence of 
the deepest moral turpitude. 


We have to consider now what is tke proper order which 
should be passed. During the argument it was indicated 
to Mr. Sherwani that there might come a day when he would 
regret not being a member of the profession. We feel that 
we ought to be cautious not to pass such an order as would 
for all time deprive Mr. Sherwani of his right to practise as 
an Advocate. But that is a very different thing from saying 
that he ought at this moment to remain an Advocate of 
the Court. In our view he ought not to be allowed to 
continue on the rolls. In view ofthe conviction which 
has been passed against him we order that the name of 
Tasadduq Ahmad Khan Sherwani be struck off the rolls of 
this Court. If, however, it should happen that hereafter Mr. 
Sherwani "should desire to rejoin the profession and should 
make an application to the Oourt, we hope the Bench, who 
will have to decide that matter, will give it favourable 
consideration if they are of opinion that the circumstances 
then put forward by Mr. Sherwani and his demeanour and 
attitude in the matter make it just and reasonable for them 
to do so, 

(1) [1900] I. L. Rig 22 Ally, 49. . 
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RAMESHWAR DAYAL (Plaintiff) 
` Versus i 

B. MAHARAJ CHARAN ann anutHER (Defendants) * 
Indian Easements Act (V of 1882), section 43—Additional burden on 

servient heritage easily reducible—Lasement not extinguished 
Where the owner of a house had a right to discharge water from 
one privy in his house into the drain of another’s house, and he 
subsequently built a new privy in the house and counected that up 
with the drain: 
Held, the burden could be reduced without difficulty to its 
original limits by the drain from the new privy being blocked or 

cut away, and the easement was not extinguished. 

APPEAL, under section 10 of the Letters Patent, from a 
judgment of Mr. Justioz WausH, reversing a decree of 
Maulvi Mubarak Husain, District Judge of Shahjahanpur, 
who confirmed a decree of Babu Radha Kishen, Munsif. 
Single Judge’s Judgment. 

_ Warsa, J.—This is a most impudent action, in fact one 
of the most impudent that I have ever come across. The 
plaintiff is the-owner of two houses which adjoin one an- 
other, No. 1 of which he occupies himself, No. 2 of which 
he has let to some tenants. Adjoining No. 2, on the eastern 
side thereof, is the defendant’s house No. 3. The plaintiff’s 
house No. lis on the west of No. 2 and the three houses stand 
in a line. In the north-east corner of No. 2 an old latrine 
existed from which water, and also household water, passed 
through a channel or drain from the plaintiff’s house No. 2 
to the defendant’s house No. 3 through the dividing wall, and 
the plaintiff had by prescription acquired an easement over 
this drain, and he made up his mind to utilise it for the 
purpose of his own house, No. 1, as well as for No. 2. He, 
having failed in an-application to the Municipal authorities 
to make a new construction but having obviously obtained 
the consent of his tenants, surreptitiously constructed a 
latrine for the use of his own house, No. 1, which he ent 
off from view of the latrine in No. 2, but the water and 
refuse from which he connected with the channel which 
carried away the water from the old latrine used by the ten- 
ants of No. 2. Hè altered the construction of the old 
latrine of No. 2 apparently with the intention of creating 
an appearance of less.,user. There is no doubt from the 
plan that the channel or drain carrying off the water from 
the new latrine and the oN latrine formed a junction on the 
plaintiff’s side af the wall so that the water from both 
° * LP. A, No. 61 of 1920. 
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privies passed through one pacca drain into the defendant’s 
house. This face is clearly found by the first court in the 
Munsif’s description of the drain as he saw it, and it is by 
implication confirmed by the judgment of the lower appellate 
court: If the lower appellate court has not found it as a fact, 
the evidence is all one way, and I find as a fact under sec- 
tion 103, that the new channel carrying the refuse from the 
two latrines when it reached the defendant’s premises at 
No. 3, was in one channel Both courts have found, as they 
were bound to find, that this was imposing an additional 
burden upon the servient tenement. The plaintiff had no 
right to construct a new latrine and to connect it with the 
drain in respect of which he enjoyed an easement, and I am 
satisfied that he knew that he had no right and that he did 
it secretly and dishonestly. The position became unbear- 
able to the defendant and he blocked up the channel so as 
to put an end to the nuisance. This was the only way in 
which he could prevent it. Thereupon the plaintiff had the 
impudence to bring this action, complaining of interference 
and obstruction by the defendant. The attitude taken up 
by the two lower courts is unintelligible to me. They have 
given the plaintiff a decree and directed the defendant to 
remove the work which he had constructed to block up this 
drain on condition that the plaintiff remove the additional 
burden which he had wrongfully imposed. This is, in 
substance, giving judgment in favour of a trespasser on 
condition that he cease his trespass. It is quite clear that 
the plaintiff had no case atall. ‘The decision of both the 
courts is wrong. The suit must be dismissed with costs 
here and below. But that does not dispose of the case, 
because a question has been raised.in the judgment of the 
court below as to whether the additional burden which the 
plaintiff had imposed upon this drain might not be material- 
ly reduced, as the person who put it there could undoubted- 
ly have removed it, and, curidusly, enough both courts have 
held, as a matter of fact, that this additional burden could 
be easily reduced by simply closing the outlet from the 
newly constructed privy. This finding is wholly immaterial. 
I am afraid neither of the courts have read the section. 
The section provides that ‘where, by any permanent change 
in the dominent heritage, the burden on the servient her- 
itage is materially increased and cannot be reduced by the 
servient owner without interfering with the lawful enjoy- 
ment of the easement, the easement is extinguished”. The 
question obviously is whether the servient owner can re- 
duce the additional burden without interfering with ‘the 
‘enjoyment of the original easement. | That section is 
eminently good sense. The servient owner is, entitled tọ 
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take his own steps to prevent a continuation of anything 
which constitutes a nuisance to himself. *He can make an 
end of it. Bat if the additional burden is so constructed 
that he himself can get rid of it without interfering with 
the original easement, he is not allowed to be vindictive. 
He is confined to the necessary steps for getting rid of the 
burden. But, on the other hand, he is not bound to submit 
to the additional burden, if he cannot remove it without 
interfering with the original easement, and when he has to 
do that, the easement is by law extinguished. A dominent 
owner who does things of this kind takes the risk upon 
himself and I declare that the plaintiffs’ conduct in this 
case has extinguished this easement and that it no longer 
exists. I direct the first court to send a copy of this judg- 
ment to the Municipality. It seems to me that steps 
ought to be taken by the sanitary authorities against the 
plaintiff. 

S. Rasa Als, for the appellant. 

Iswar Saran and Harnandan Prasad, for the respond- 
ents. , 

The judgment of the Court was delivered by 


Mears, C. J.—-We are of opinion thatthe decree of the 
lower appellate court must be affirmed, because we are unable 
to see upon what principle it has been decided that the 
statutory right, which the plaintiff had as owner of house No. 
2to discharge his water into the drain of the defendant’s 
house No. 3, bas been extinguished. It is true that the 
plaintiff was a wrong-doer when having built on house No. 2 
a new privy, be connected that up with the drain which had 
hitherto carried water from one privy alone in house No. 2 
to house No. 3. The method by which he connected up the 
new privy with the old drain was, in one sense, permanent 
and, in another sense, not permanent, because it was capable 
of being blocked or cut away in a very eae time. It ig 
clear law that if a man has, for instanes, a right to walk 
across a certain field, he does not lose that right of walking 
across that field merely because he commences to drive across 

it in a carriage, that is, he is not penalised and deprived of 
his right of using the land by walking over it because he 
has asserted and wrongfully exercised the right to pass over 
it in a carriage. The remedy open to the owner of the 
servient tenement is to proceed against the person who 
claims the wrongful enlarged user and, on his refusal to de- ` 
sist from his conduct, to take proceedings for an injunction. 
At one time it was thobght that the right to ancient light 
could be lost by pulling down a building which had acquired 
g right to Kghts and tHtat the newly erected building did not 
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have the privilege attaching to the ancient lights in the pre- 
vious building. Thgt, however, is not law to-day, and indeed 
on this question of abandonment of ancient rights there 
have been several recent cases mainly relating to light and 
air. The case of Harris v. Flower and Sons (1), is a case in 
point on the question of abandonment. 


Reliance has been placed upon section 43 of the Indian 
Easements Act, but we question whether the permanent 
change referred to in this section does not mean such a change 
as, for instance, the construction of a building with 12 or 14 
large windows in place of 3 or 4 smaller ones. That is a per- 
manent change in the dominant heritage and the owner of 
the servient tenement cannot reduce the burden without 
interfering with what undoubtedly was the prior right of the 
owner of the building, namely, to have light and air to the 
smaller number of windows. If, therefore, whatever steps 
the servient tenement can take must necessarily interfere 
with the lawful enjoyment of the original arrangement and 
the additional burden cannot be reduced, then his easement 
is extinguished. Here, however, the burden can be reduced 
without difficulty to its original limits. The connection bet- 
ween the new privy and the drain from No. 2 that passes 
into No. 3 can be blocked up or cut away and the parties 
will, in all respects, be reverted to their original position as 
it was before the plaintiff wrongfully connected up the new 
privy with the old drain. We, therefore, think that the decree 
made by the court of first instance, which was affirmed by 
the lower appellate court, was a proper decree and this appeal 
must be allowed. We, accordingly, set aside the decree of 
the learned Judge of this Court and restore that of the lower 
appellate court. We direct the parties to bear their own 
costs. , 


Appeal allowed. 
(1) [1905] gt L. T. 816. 





RAM DAS and orHers (Plaintiffs) 
Versus y 
MUHAMMAD FAQIR anp orHens (Defendants ).* 
Proceedings under section rgs, Criminal Procedure Code—Subsequent suit 
by heirs of successful party for damages, matntainability of—Damages 
too remote. R 
+One Z initiated proceedings unden section 145, Criminal Proce- 
dure Code, against Z and eventually, succeeded in them. Soon 
after, both B and Z died, and, after their death, the heirs of B 
sued the legal representatives of Z to recover damages for the 
* L. P. A. No. 82 of »919. : 
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mental and bodily pain suffered and the expenses incurred by B in 
having to institute the proceedings. " 

Held, the damages were too remote 

Held also that an independent action cannot be maintained to 
recover the balance of costs over and above the costs awarded by a 
court in the action in which they are incurred. 

APPEAL under section 10 of the Letters Patent, from a 
judgment of Sır Qrorar Epward Knox, Acting Chief Justice, 
reversing a decree of F. D. Simrsoxn, Esq., District Judge of 
Allahabad, who modified a decree of Babu Gokul Prasad, 
Subordinate Judge. 

Uma Shankar Bajpai, for the appellants. 

S. P. Sinha (for S. M. Sulaiman), for the respondents. 

The judgment of the Court was delivered by 


Mrarzs, C. J.—On the 20th of January, 1908, Muhammad 
Zahid granted a lease to one Bhola Ram and Sarda Prasad 
of a share in a certain market. The lease was not to take 
effect until the 22nd of June, 1912, because at that time other 
lessees were in possession of the market. On the 21st of June 


_1912, Muhammad Zahid executed another lease of the same 


share in favour of Musammat Lalta Bibi. That led to litiga- 
tion between Bhola Ram and Sarda Prasad and Muhammad 
Zahid. Muhammad Zahid was in the wrdéng because he had 
contracted to give possession to Bhola Ram and Sarda 
Prasad on June 22nd, 1912. There were proceedings before 
the Magistrate initiated by Bhola Ram. There were pro- 


‘ceedings in revision in the Hight Court. There was also a 
remand by the High Court fo tle lower court and a second 
„hearing in the High Court, and there is no doubt whatever 


that Bhola Ram and Sarda Prasad, who were in the right in 
the matter from the beginning, were put to very consider- 


able expense in the course of this litigation. Bhola Ram 


died somewhere about the year 1913, and on the 25th of 
February, 1915, Mr. Kanhaia Lal, a vakil, evolved a plaint 
which he thought. was good enough to be filed in the court 
of the Subordinate Judge, and by that plaint he alleged a 
right in the plaintiffs to recover various heads of damages. 
The’ plaint is a document which has had a good deal of criti- 
cism passed upon it here during the argument in this case, 
and therefore it ought to be looked ata little carefully, 
because it is the foundation of the plaintiffs’ case, and if 
on an examination of that document no cause of action is 
disclosed, the proper course would have been for the Subor- 
dinate Judge to have Struck the whole of the claim dut and 
that would have saved the Subordinate Judge, and to some 
extent the District Judge, from having a confused notion 
that this was some spgcies of action which had some sort of 


we 
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relationship to an action for malicious prosecution. There 
is no doubt that although we do not find the words ‘ malici- 
ous prosecution’ used in this case, all those courts thought 
that this case had some affinity to a claim of that kind. 
We propose to show that it was not an action based on 
malicious prosecution and we propose to demonstrate that 
it was an action making claims for damages which were in 
law too remote. Once we appreciate the principles on 
which damages are said to be too remote, the whole action 
falls to the ground. Now it is to be remembered that the 
original application to the Magistrate was by Bhola Ram 
and Sarda Prasad. They had a perfect right to make that 
application, but every body knows that whena complainant 
or a plaintiff commences an action in court, the probability 
is that even if he be successful, the amount of costs which 
may be awarded to him will not indemnify him against the 
actual necessary expenses of the suit or proceedings. It 
is clear law that an independent action cannot be maintain- 
ed to recover the balance of costs over and above that 
awarded by the court which tried the matter. It is equally 
clear that if under any particular proceeding the court is 
not empowered to grant costs, no costs can be granted in 
an independent action by any other court. If those two 
very simple propositions of law had been in the mind of the 
Subordinate Judge and the District Judge, the backbone of 
this case would have been broken at once. 


There now comes a different point. It is said that the 
heirs of Bhola Ram can recover damages for the pain and 
suffering which Bhola Ram was put to in having to institute 
proceedings, and it may be that in paragraph 9 of the plaint 
the descendants of Bhola Ram also claim to have damages 
as well. If sucha claim is maintainable and is not in law 
too remote, then every plaintiff in a civil action, who com- 
mences a case against a defendant and who after successive 
stages of litigation proves that he was right in commencing 
that action, can, at its conclusion, bring a claim for damages 
for the anxiety occasioned to him by having to institute a 
suit to enforce his rights. The proposition has only to be 
stated to show how nonsensical the whole thing is and non- 
sensical is the right word to apply to this action, which 
is one that ought never to have been brought. It ought to 
have been disposed of without any ceremony at the outset. . 


The appeal is, therefore, dismissed with costs. , 
Appeal dismissed, 


s ae—aeameenan cael ` 


Civin* 


aeran 


1922 


Rau Das 


v. j 
MUHAMMAD 
Faas. 


Mears, C J. 


Bagerji, J. 


208 HIGH COURT fa. Le J. B 


HIRA LAL (Defendant) 
versus 
JHUNNI LAL (Plaintiff)* 

Code of Civil Procedure (Act V of 1908, Order 9, rule 13. Order 43 rule 
1 (di—Ex parte decree by Munsif exercising Small Cause Court 
powers, application to set aside—O der rejecting application by Mun- 
sif having no Small Cause Court powers, if appealable. 

Where a suit wag decreed ex parte by a Munsif exercising Small 
Cause Court powers, and an application to set aside the decree 
was rejected by his sucessor who was not invested with Small Cause 
Court powers, 

Held, the decree being final, the order rjecting the application 
was not appealable. 

Oivi Revision from an order of Basu SHEKHAR Nata 

Banens, District Judge of Mainpuri. 


Baleshwarit Prasad, for the applicant. 
Indu Bhushan Banerji, for the opposite party. 
The following judgment was delivered by 


Banens, J.—This is an application for revision of an 
order of the District Jadge refusing to entertain an appeal 
on the ground that no appeal lay to him. It appears that 
the suit in this case was instituted in the court of a Munsif 
who exercised Small Cause Court powers. He decided ‘the 
suit and made an eg parte decree which was final. He was 
subsequently transferred, and his successor was an officer 
who was not invested with the jurisdiction of a court of 
Small Causes. An application was made to him to have the 
ex parte decree set aside under Order 9 rule 13. This applica- 
tion was refused by the Munsif upon grounds to which it is 
not necessary to refer. An appeal from ‘the order of the 
Munsif was preferred to the District Judge and he held 
that no appeal lay. I think the view of the learned Judge 
was right. An appeal from an order passed under Order 9 
rule 13 is maintainable under Order 43, rule 1 (d) in a case 
“open to appeal”. This was not a case “open to appeal” 
inasmuch as the decree was passed by an officer exercising 
Small Cause Court jurisdiction, whose decree was final. 
Therefore this was nota case open to appeal and, conse- 
quently, no appeal Jay from the order passed by the present 
Munsif under order’9, rule 18. This is not one of those 
cases in which execution proceedings taven in a court the 
presiding. officer of which had ceased to have Small Cause 
Oourt jurisdiction were held to be appealable. The appli- 
cation is dismissed with vosts. 

2 Application dismissed. 
. * Ctv. Rey. No, 21 of 1921, 
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e 
SRI BHAGWAT CHAUDHRI ann oTHERS (Applicants) 
versus 
BALKARAN SAITHWAR AND ANOTHER f Opposite-parties ).* 
Provincial Small Cause Courts Act (IX of 1887), Section 17—Appli- 
cation to set-aside ex parte decree—Subseguent deposit of decretal 
amount—Application not entertainable. 

A Small Cause Court has no jurisdiction to entertain an appli- 
cation to sét aside an ex parte decree unless it is satisfied that the 
deposit has been made as provided by Section 17 of the Provincial 
Small Cause Courts Act, or else that security has been given to its 
satisfaction. Jagannath v. Chet Ram,I.L. R, 28 All., 470 followed. 
Loki Lal v. Mewa Ram, 141. C, 242 discussed. i 

Crviz Revision, from an order of 8. M. Anam, Esq., City 
Munsif of Gorakhpur. 

A. Sanyal, for the applicants. 

Sankar Saran, for the opposite parties. 

The following judgment was delivered by 

Ryvzs, J.—This is an application in revision from an 
order of the Small Cause Court of the city of Gorakhpur 
dated the 4th of April last rejecting an application to res- 
tore an ex parte decree. It appears that on the 25th of Feb- 
ruary, 1921, an ex parte decree was passed against the present 
applicant. The suit in which that decree was passed was a 
suit to recover an ox or its price, namely, Rs. 80 and costs. 
The court decreed Rs. 80 to the plaintiff plus Rs. 14/4/~ 
costs. On the same day the applicant here applied for 
the restoration of the case ‘and asked leave to deposit 
Rs. 80 within a fortnight. Thereupon the court ordered 
notice to go to the other side and fixed the 2nd of April for 
hearing the application. Nothing was said in the order 
about depositing any money. The decree in the case was 
drawn up on the 1st of March showing a sum of Rs. 94-4 as 
due from the defendant, applicant here. On the 14th of 
March the applicant deposited Rs. 90. On the 2nd of April 
the case was taken up in the presence of the parties. The 
applicant asked for one day’s adjournment the reason for 
which was not disclosed. The court adjourned the case to 
the 4th. On the 4th apparently the notice of the court was 
drawn to the fact that’ Rs. 90 only had been ‘deposited 
whereas the amount decreed was Rs. 94-4. Thereupon thé 
court passed this order :—‘‘ Judgment-debtor to’pay Rs. 4-4 
before the restoration application carf be takeun up. Put up 
to-morrow.” Sometime on the same date the court recorded 
the following order :—‘‘ The above order is cancelled now. 

* Civ. Rev, No. 90 of m21. ° è 
xx 27 8 S é 


# 


Orvin 


= 


1922 





January, 18. 
Byvzs, J. 


Ryvos, J.4 


Orv 


1922 


SRI 
BBAGWAT 
OHAUDERI 

v. 
BALKARAN 
BAITHWAR, 


—— 


Ryves, J. 


910 ` HIGH cotrt fa. b ak 


Turning to section 17 of the Provincial Small Cause Oourt 
Act I find that an application for setting, aside an ex parte 
decree shall be accompanied with the deposit in court of 
the amount due from the judgment-debtor under the decree. 
The application was putin on the 25th of February, 1921 and 
Rs. 90 out of Rs. 94-4 was deposited on the 14th of March, 
1921. The provisions of the law are thus frustrated. I am 
afraid I cannot extend the time to the judgment-debtor. The 
application is, therefore, rejected.” It appears that sometime 
on that date, whether before or after the passing of this 
order, Rs. 4-4 was tendered by the applicant. It looks as if 
the attention of the court was drawn to section 17 of the 
Provincial Small Cause Court Act for the first time on the 
4th of April, 1921. Iam asked to interfere in revision and 
direct the court to accept the tender of Rs. 4-4 thus making 
up the whole amount due under the decree and to restore 
the application for restoration. It seems to me that I have 
no power to do so. The words of section 17 of the Provincial 
Small Cause Court Act are mandatory as was held bya 
Divisional Bench of this Court in the case of Jagan Nath v. 
Chet Ram (1). The learned counsel for the applicant relies 
on the case of Lochi Lal v. Mewa Ram (*). In that case a 
decree was passed exparte in favour of the plaintiff for 
Rs. 190 plus Rs. 20-8 costs. The decree-holder, subsequently, 
applied for execution of his decree and anotice was issued 
to the judgment-debtor to show cause why the decree should 
not be executed. The notice which was issued by the court 
to the judgment-debtor stated that the decree was for Rs. 190. 
The judgment-debtor then applied for restoration of the suit 
and deposited Rs. 190 the amount shown in the notice which 
he had received from the court as the amount due on this 
decree. At the hearing it was objected that the provisions 
of section 17 had not been complied with and the court 
accepted that view and refused the application. On revision 
to this Court, a learned Judge, sitting alone held that as 
the full amount alleged to be due under the decree had been 
deposited, the court could entertain the application, and 
the case in I. L. R., 28 All., was distinguished. In that case, 
however, the only notice which the judgment-debtor had of 
the amount decreed against him, was what was stated in the 
summons of the court itself, because ex hypothesi, if his 
application was bona fide, he had no previous notice that 
* a suit even had been instituted against him, much less what 
amount had been decreed. Under these circumstances, it 
might well be held that he was entitled to accept as accurate 
the summons of the court as to what had been decreed, and 
(r) [1906] L L, Rẹ 28 All, 470; S. C. 3 A, L. J. Rọ, 318. 
p æ) [1912] 14 I. C., 242. 
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that having paid that amount with his application for 
restoration he had done all that was required of him. But, 
even if the ruling in that case were applicable to the facts 
here, I think I am bound by the Divisional Bench case 
quoted above. 


It was then argued that there was here “a substantial 
compliance” with the words of the section. I do not 
understand what- is meant by ‘a substantial compliance”. 
Hither the provisions of the section were complied with or 
they were not. In the first instance no money at all was 
deposited, and leave was asked to deposit Rs. 80 only. On 
' the 14th March, Rs. 90 and not Rs. 80 were paid in, obviously 
suggesting that the applicant was conscious that something 
over and above the Rs. 80 claimed must have been decreed, 
presumably for costs or interest, or both. He appeared in 
court that very day, and if he had made inquiries then, or 
had taken the trouble to look at the decree, which was 
prepared on the lst March, he would have seen that the 
amount decreed against him was Rs. 94-4. It seems to me 
doubtful whether even on the 14th of March,if he had 
deposited the full amount of Rs. 94-4, that he would have 
complied with the provisions of section 17. In my opinion 
the court had na jurisdiction to entertain the application 
without following the procedure prescribed in section 17; 
that is to say it should have satisfied itself that the deposit 
had heen made as provided in that section or else that 
security had been given to its satisfaction. `I reject the 

application with costs. 
Application rejected. 


KASHI NATH ALIAS KASHI RAM AND AFTER 
HIS DEATH BABU LAL «np ANOTHER (Defendants) 


; versus . 
ABDUR RAHMAN KHAN awp oruzss (Plaintiffs).* 


Registration Act (XVI of 1908) section 17 (4)—~Kabwliyat—Lease for 
indefinite period to be determined at any time under certain conditions— 
Registration— Admissibility. 

Where the terms'of an unregistered adu/tat were such that 
though the lease might continue for an undefined number of years, 
there was no certainty that it would last beyond the term cf on® 
year, oy 

Held, that the lease was not one for ‘a term exceeding one year 
and its registration was not, therefore, compulsory under section 
17 (4) of the Registration Act (XX of 1866) and that the žabučíał 
was admissible in evidence. A : 

* L. P. A. No. 59 of 1919, 
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APPEAL under section 10 of the Letters Patent, from a 
judgment of Mr. Justrozn Rariquz, modifying a decree of 
Babu Jagat Narain, First Additional Judge of Aligarh, 
who reversed a decree of Babu Sumair Chand, Munsif of 
Khurja. . 

Kailas Nath Katju, for the appellants. 

S. M. Sulaiman, for the respondents. 

The judgment of the Court was delivered by 


Mzars, CO, J.—Abdul Rahman brought this suit on the 
1st of June, 1916 to recover the site of a house. He alleged 
that there was an agreement of the 8th of May, 1868 where- 
by the defendant had contracted to pay eight annas a year 
as the rent of the site. The case presented no difficulty 
if the kabuliat of the 8th of May, 1868 could be receivable in 
evidence provided of course the court was of opinion that 
the document was a genuine one. In this appeal that has 
been the substantial matter raised and our attention has 
been drawn to section 17 of Act XX, of 1866, which was the 
Statute governing the reception or rejection of the document 
of the 8th of May, 1868. The terms of the kabuliat have been 
read to us. Shortly they are to the effect that the zamindar let 
the site to Sheo Prasad on a payment of eight annas a year 
and incidental obligations but the kabiliat provided that 
if the eight annas was not paid in any one year, orif the 
tenant failed to make the incidental payments for marriages 
etcetra, the lease would thereby come toan end. Further- 
more, the lease would also come to an end if the lessee did 
not conduct himself properly towards the zamindar. There- 
fore when the terms of the lease are looked at, one sees that 
though infact it might continue for an undefined number 
of years, there was no certainty that it would last beyond 
the term of one year. Therefore it did not come within the 
classification of section 17 (d) as being a lease for a term 
exceeding one year. That béing so, it was not a document 
which had compulsorily to be registered. It was receivable 
in evidence and establishes, in our opinion, the right of the 
plaintiff to maintain and succeed in this action. Conse- 
quently this appeal must be dismissed with costs. 


Appeal dismissed. 
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HANUMAN AND OTHERS CRmINAL 
versus — 
EMPEROR. * 1922 


Criminal Procedure Code (Act V of 1898), Sections 238, ¢23—Conotttion Fab. 17 
under Section 147, I. P. C.—Altering it into one under” Section 323 A 
I. P. C—Appellate Courts' power. Ryves, J. 
An Appellate Courthas power to alter a conviction under Section 
147 of the Indian Penal Code to one under section 323 of the 
same Code. : 
CRIMINAL Revision, from an order of MAULVI SHAMSUDDIN 
Kuan, Sessions Judge of Banda. 
K. N. Laghate, for the applicants. 
R. Malcomson, (Assistant Government Advocate), for the 
Crown. 
The following judgment was delivered by 


Ryves, J.—Fourteen men were put on their trial before  Ryves, J. 
a Maigstrate of the first class on the following charge :— 
“That you on the 15th day of August 1921 at 4 p. m. 
all committed a riot upon Daoo at.......... .. the common 
intention of your unlawful assembly being to assault a 
Daoo, and it was in pursuance of this common object 
that you all moved in a body and did cause bodily injury 
to Daoo and thereby committed an offence punishable 
under section 147 of the Indian Penal Code.” The Magis 
trate convicted all the accused and sentenced them to 
various terms of imprisonment and fine. They appealed. 
Now there was no question that Daoo had been assaulted 
by some one. The medical evidence proved that. Accord- 
ing to bis evidence all fourteen men took part in beating 
him. He was corroborated also by his son who came up 
while the beating was going on and deposed to the same 
effect, The learned Sessions Judge, however, on appeal 
thought that, having regatd to the small amount of 
injury actually received by Daoo, he had exaggerated the 
number of persons who had beaten him. Now one of the 
witnesses called was Purna, a chaukidar, to whom Daqo had 
made a statement shortly after the occurrence. In cross- 
examination Purna admitted that Daoo had told him that 
the persons who had beaten him were Jagannath, Hanuman, 
Masua and Bodhan. Acting on this evidence, the learned 
Sessions Judge acquitted the other ten accused but confirm- 
ed the conviction of these four holding that it wag proved to 
his satisfaction that these four combined together in beating 
Daoco. But, as there were only four, he altered the conviction 
= to one under section 323, and he-reduced the sentence of 
* Cr. Rev. No 4r of°1922. , ‘ 
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imprisonment. In revision before me it is argued that 
having regard to section 238, Criminal Precedure Code, and 
certain rulings of the Calcutta High Court, it was not open 
to the learned Judge on appeal to alter the conviction from 
one under section 147 to one under section 323. I am not 
prepared to accept this contention. The Judge has found 
as a fact that these four men and not fourteen combined 
in a joint assault on Daoo. Whether section 147 is appli- 
cable or not, depends on the number of persons con- 
cerned. Section 149 is notin question. I think there is 
no force in the other grounds raised and, therefore, reject 
the application. 

Application rejected. 


need 


MUHAMMAD ISMAIL anp aworan (Plaintiffs) . 
VEY 8US 
MANOHAR DAS anp otHers (Defendants).* 
Abatement, order of ~If appealable. 

No appeal lies against an order declaring that an appeal had 
abated. 

Hamida Bibi v. Ali Hussain Khan (1895) I, L. R., 17 All. 172 
and Wilayat Hussain v. Ram Lal [1914] 12 A, L. J. R, 1113 
followed, 

SECOND Appar, from a decree of Basu Lat Goran 
Mures, Additional Judge of Allahabad, modifying a decree 
of Babu Partab Singh, Subordinate Judge. 

Iqbal Ahmad and Haidar Mehdi, for the appellants. 

B. E. O'Conor, Lalit Mohan Banerji, Peari Lal Banerji, 
Benoy Kumar Mukerji, Kailas Nath Katju and Yatish 
Chandra Roy, for the respondents.: 

The judgment of the Court was delivered by 

Ryvezs, J.—This ig a second appeal from an order of the 
District Judge of Allahabad declaring that an appeal pend- 
ing before him had abated. It has been held in this Court 
for more than twenty-five years that such an appeal does 
not lie, see Hamida Bibi v. Ali Husain Khan (1). That case 
was followed recently in Wilayat Husain v. Ram Lal (2). 
This being the view of our Court, we feel bound to follow it 
and hold that no appeal lies. We have been asked in that 
vjew to treat this memorandum of appeal as an application 
in Civil Revigion, but we do not think it necessary to accede 
to this request. The result is that this appeal fails and is 
dismissed with costs. f 


Appeal dismissed. 
e *. S. A. No. 605 of 1920. 
(1) [t895] b L. R., 17 AR, 172, (2) [1914] 12 ALL. J. R, 1113 
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MAHENDRA SINGH 
versus 
MUSAMMAT RAJPATTI.* 
Code of Criminal Procedure (Act V of 1898), Section 192—Proceedings 
under section 145 of the Code—If can be transferred. 

Where a Sub-Divisional Officer instituted proceedings under 
section 145 of the Criminal Procedure Code and transferred them 
to another Court: 

Held, the words “any case" in section 192 of the Code are 
wide enough to cover an enquiry uader Sec. 145 of the Code, and 
the Court had jurisdiction to transfer the case. 

Criminal Revision, from an order of J. Allsop Esaqr., 
Sessions Judge of Ghazipur. 


Haribans Sahat and Kumuda Prasad, for the applicant. 
Uma Shankar Bajpai, for the opposite party. 
The following judgment was delivered by 


Ryves, J.—This revision arises out of proceedings under 
section 145 of the Code of Criminal Procedure. The court 
has come to the conclusion that there is a dispute relating 
to immoveable property which is likely to cause a breach 
of the peace, and after an exhaustive judgment, has found 
-itself unable to decide which of the two parties is in 
possession, or rather it has found that both parties have 
tried to take possession. Under these circumstances, it 
passed an order under section 145, Criminal Procedure Code. 
Under section 435, paragraph 3, this Court cannot interfere 
in revision. One point, however, is taken that the court 
that passed the order had no jurisdiction. It arises in this 
way. The Sub-Divisional Officer instituted proceedings 
under section 145 and transferred them to the court which 
ultimately held the enquiry -and passed its order. It is 
said that the Sub-Divisional Officer had no jurisdiction to 
transfer the case. Having regard to section 192 which 
provides that a Sub-Divisional Magistrate may transfer any 
case, of which he has taken cognizance, for enquiry or trial 
to any Magistrate subordinate to him, it gave him authority 


to transfer this matter. IT think the words “any case” in” 


the section are wide enough to cover an enquiry under 


section 145 of the Code. I reject this application. . 
Application rejected. 
* Cr. Rev No 39 of 1922. . 
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(J 
BUDAI LAL anp anorarr (Defendants) 
versus 


THE ADMINISTRATOR-GENERAL OF MADRAS HIGH 
COURT (Plaintiff) ano INAMULLAH (Defendant).* 


Mortgage—Prior and subsequent mortgages—Suit by first mortgagee 
without impleading second—Decree and sale—Improvement by auction- 
purchaser—Subsequent suit by second mortgagee—Purchaser entitled 
to priority—Puisne mortgagee bound to redeem prior gnortgage— 
Form of decree-—Improvements, auction purchaser not entitled to 

Where a puisne mortgagee wishes to sell property which has 
already been sold in execution of a decree passed under a prior 
mortgage, the general rule is that the decree must direct re- 
demption by the second mortgagee of the first mortgage and then 
an order for sale if the purchaser of the property does not wish to 
redeem the second mortgage. Cangayam Venkatra Rama [yer v. 
Gomperty, [1908] I. L. R, 31 Mad, 425 referred to. 

In such cases there is no distinction between purchasers at 
auction and those by private treaty. Matiullah v. Banwari Lal, 
[1910] I. L R, 32 All. 138 and Manohar Lal v. Ram Babu, [1912] 
I. Ls R., 34 All, 323 referred to, 

The auction purchaser in such cases can have no claim to any 
amount spent by him on improvement as paydble before the puisne 
mortgagee could bring the property to salee Cangayam Venkata 
Rama lyer v. Gomperty [1908] I. L R., 31 Mad., 425 referred to 

_ SECOND APPEAL, from a decree of E. Bennet, Esq., Dis- 
trict Judge of Farrukhabad, modifying a decree of Babu 

Ganga Prasad Verma, Munsif of Kananj. 

Gulsari Lal, for the appellants. 

Kailas Nath Katju, for the respondents. 

The judgment of the Court was delivered by 

Ryves, J.—The circumstances giving rise to this appeal 
are as follows:—Inamullah defendant No. 1 made a mortgage 
of a grove in favour of Manni La] defendant appellant on 

the 1st of June, 1906. On the 6th of July, 1910 he made a 

second mortgage of the same grove in favour of Shamshad 

Ali tho is now represented by the plaintiff-respondent. In 


_ 1915 the first mortgagee brought a suit and obtained a dec- 


ree for sale. To this suit the second mortgagee Shamshad 
Ali was nôt made a party and, therefore, his rights whatever 
they were, were not affected by this decree. On the 20th of 
January, 1916, the mortgaged property was sold in execution 
of the decree aforesaid and was purchased by Budhi Lal, 
defendant No. 3, and one,of the appellants before us, and on 


the Ist of June, 1917 he obtained possession of the property. 
” *S, A. No, 1239 of 1920. 


o 
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The plaintiff has now brought this suit for sale on the seeond 
mortgage and he has impleaded as defendants the original 
mortgagor, the holder of the decree on the first mortgage, 
and the auction-purchaser in execution of that decree. The 
defence raised by the auction purchaser and the prior mort- 
gagee decree-holder was that the plaintiff could not bring 
the property to sale without redeeming the prior mortgage. 
They also claimed Rs. 247 for improvements made on the 
property by the auction-purchaser. 


` The trial court decreed the plaintiffs claim subject to his 
paying Rs. 798-8 and interest thereon at six per cent. per 
annum from the 23rd of January, 1916 to the date of pay- 
ment, and Rs. 247 for improvements to the auction-purchaser 
before the plaintiff could sell the property, or, in other words, 
it gave a decree to the plaintiff cofditional upon paying off 
the prior mortgage which had been, so to say, discharged by 
the auction-purchaser. The plaintiff went up in appeal and 
the learned Judge has, for reasons which commended them- 
selves to him, decreed the plaintiff’s claim unconditionally. 
The defendants, prior mortgagee and the auction-purchaser 
in execution of the decree under the prior mortgage, come 
here in second appeal, and their first contention is that the 
decree of the lower appellate court giving the plaintiff an 
unconditional decree for sale is bad and that the plaintiff 
should have been directed to redeem the first mortgage before 
he could bring the property to sale. They also claim the 
amount spent by the auction-purchaser on improvements 
as payable before the plaintiff could bring the property to 
sale. 


As to the last contention, we have not been referred to 
any rule of law under which the auction-purchaser could 
make such a claim. It has been decided in the negative by 
the Madras High Court in the case of Cangayam Venkata 
Ramana Iyer v. Gomperta (1). ` 

As to the first contention the general rule is that where 
a puisne mortgagee wishes to sell property which has already 
been sold in execution of a decree passed under a prior 
mortgage, the decree must direct redemption by the second 
mortgagee of the first mortgage and then an order for sale 
if the purchaser of the property does not wish to redeem the 
second mortgage: see Venkata Ramana Iyer v. Gomperts (1); 
We see no reason why in this case we should depart.from 
the general rule stated above. All the parties interested in 
the mortgaged property are before us and we can do justice 
between them and. adjust the equities of thé case. It has 
been contended before us by the learned Advocate for the 

(x) [1908] L h. Re, 37 Mat, 425. ° 


e 


. 


Bupa Lan 
v. 
INAMULLAR. 


Ryves, J. 


Oru 
1922 
Bopmi LAL 
v 


INAMULLAH. 





Ryves, J. 


218 HIGH OOURT [A. In ve Be 


respondents that this rule does not apply to.the case of 
auction-purchasers. We do not see any feason why an auc- 
tion-purchaser should stand on a different ‘footing froma 
private purchaser in this particular matter. No distinction 
seems to have been made between purchasers at auction and 
those by private treaty in the case of Matiullah Khan v. 
Banwari Lal (#), and in the case of Manokar. Lal v. Ram 
Babu, (8). We think this appeal must be allowed and.the 
decree of the court below set aside. 


We, accordingly, allow the appeal with costs including in 
this Court fees on the higher scale. As the decree passed 
by the Munsif is not quite clear, we discharge the decrees 
of both the courts below and in lieu thereof pass a decree 
for sale in favour of the plaintiff, giving the defendants six 
months’ time from to-day to redeem the plaintifi’s mortgage, 
and in case of their failure to do so, give the plaintiff three 
months’ time from the expiry of the six months aforesaid to 
pay off the amount mentioned in the decree passed by the 
Munsif as due on the prior mortgage to defendant No. 3 (but 
not the sum of Rs. 247), and in case of such payment being 
made within the period aforementioned, the plaintiff will be 
entitled to realise the amount due on his mortgage as also the 
amount paid to satisfy the prior mortgage. plus the*costs of 
this litigation by sale of the mortgaged property. In case 
of failure by the plaintiff to make such payment, the suit 
shall stand dismissed with costs in all courts. ° 


Appeal allowed. 
(x) [1910} I. L. R, 32 All, 138 (2) [1912] I. L. Rọ, 34 All, 323. 





LACHCHI RAM 
versus 
EMPEROR * 


The Public Gambling Act (IIT of 1867), Sections 1, 3,—AInstruments of 
gaming found—Profit or gain of owner not established —No common 
gaming house. 

Certain persons were found wagering ina shop. Certain ‘ instru- 
mentg of gaming’ were also found in the shop. But it was-not 
established that the instruments were kept or used for the profit or 
gain of the owner or occupier of the shop whether by way. of 
charge for the use of the shop or otherwise : 

Held, that one of the essential elements making the shop ‘a 
common gaming house’ ,was wanting, and that the occupier of the 
shop could not legally be convicted of' any offence under Sectig 
3 of the Publie Gambling Act, one 


š * Cr. Rev. No. 737 of 1921, 
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Held further that from the mere fact that certain articles kept 


by aman were esed as instruments of- gaming, it could not be 
said that they were used for his profit or gain, 


Criminal Revision, from an order of H. J. COLLISTAR, 
Esq., Addition Sessions Judge of Meerut. 


Nehal Chand, for the applicant. 

R. Malcomson (Assistant Government Advocate), for 
the Crown. 

The judgment of the Court was delivered by 


Stuart, J.—The decision of this revision has been refer- 
red to this Bench. The facts are as follows. Lachchi Ram, 
applicant, occupies a shop in Muzaffarnagar city. The 
Superintendent of Police, on information received, raided 
the shop on the 15th of October, 1921. He found therein a 
book of tickets in a red cover and a cash-box. On the facts 
we are satisfied that the tickets contained in the book were 
being used as forms of memoranda on which to record 
wagers. Itis clear that wagering was actually in progress. 
The event on which the wagering took place was the deter- 
mination of the last digit or the last two digits in the 
average price at which a chest of opium might be sold in 
the Government gales during a certain period. Thisisa 
form of wagering which is common in certain’ towns in 
this province. The question which we have to consider is 
whether upon these facts the applicant has been rightly 
convicted under section 3 of the Gambling Act for keeping 
a common gaming house. The tickets in question and the 
cash-box are instruments of gaming as- they were used 
for the purpose of carrying on gaming. So the shop of 
the applicant was “certainly a house in which instruments 
of gaming were kept and used, but we have to see 
whether they were kept or used for “the profit or gain” 
of the applicant ‘ whether by way of charge for the use 
of such house...... or otherwise howsoever”, and unless 
this is established, the conviction must fail. The Magis- 
trate has stated that the applicant charged commission 
from those persons who made successful wagers, but there 
is no evidence to support that assertion. It appears clear 
to us that the applicant was what is known as a bookmaker 
and that he laid wagers with persons using the establish- 
ment. If he won he took their money, if he lost he paid, 
them at the odds agreed on. But can it be said that the 
tickets and the cash-box were kept er used for his profit 
or gain? They were used in furtherance of his business— 
otherwise they would not be instruntents of gaming—but in 
themselves they could not be said to be used for his profit or 


gain. In order to sustain the convictica, the worde ‘ for the 
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` profit or gain of” would have to be read as meaning for the 


purpose of carrying on the gaming. But they cannot be read 
in that way as such an interpretation would make the words 
a meaningless redundancy. Instruments of gaming include 
articles used asa means or appurtenance of, or for the 
purpose of carrying on or facilitating gaming. We cannot 
interpret the words “common gaming house” to mean a 
house in which articles used as a means or appurtenance of, 
or for the purpose of carrying on or facilitating gaming, 
are kept or used for the purpose of carrying on or facilita- 
ting gaming. This is simple repetition. And, further, the 
meaning of the words “for the profit or gain of the person 
sses owning such house” ig indicated by the succeeding 
words “by way of charge for the use of such house...... or 


. Otherwise howsoever.” The definition of a common gaming 


house, in our opinion, is not materially different under the 
new Act from what it was under the old Act, with the excep- 
tion that it is no longer necessary as an ingredient of the 
offence to establish playing by cards, dice, gaming tables or 
other articles of that nature. But the essential element 
remains. It must be established that the owner or occupier 
takes a fixed commission which is irrespective of the result 
of the gaming, or, at the outside, that he manipulates the 
conditions in such a manner that he cannot possibly lose. 
Here there is no evidence of commission having been taken 
and there is no evidence as to how the wagers were made. 
There was no charge for the use of the house. If it had 
been established, as was suggested by the learned Magistrate, 
that the applicant had deducted commission from the win- 
ners toan extent which would invariably give him a profit, 
or if it had been established that he charged for the use of 
his premises, -he could have been legally convicted under 
the new Act for keeping a common gaming house even 
although the instruments of gaming were only the cash-box 
in which the money was kept and the forms upon which the 
wagers were recorded. But, as the case stands, no offence 
has been committed. We, therefore, allow the application and 
set-aside the conviction. The applicant is already on bail. 
His bail bond will be cancelled. 


Application allowed. 
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DHARAM SINGH anp anotarR (Plaintiffs) Civin 
versus 1922 


HIRA anp otHers ((Defendants).* È E 
60. . 
Hindu Law—Sugcession—Jats, custom among—All collaterals succeed = 
equally each branch taking per stirpes Rayiqus, J. 
There is a custom among tte jats who have migrated to Meerut LINDSAY, J. 
from the Punjab that reversioners, irrespective of degree, succeed 
equally to the last male holder each branch taking its share per 
stirpes j 
Fisst APPEAL, from a decree of Basu Kasur Prasan, First 
Additional Subordinate Judge of Meerut. 
Kailas Nath Kaiju and Panna Lal, for the Appellants. 
N. C. Vaish and Surendro Nath Sen, for the Respond- 
ents. ‘ 
The judgment of the Court was delivered by 
LINDSAY, J.—The following pedigree will show the right Lindsay, J. 
under which the parties to the suit are litigating :— 
SAHAB Ral. ` 


pu 


| 
Jienkhb, Natbua. Mir Singh.. 





i Loeb. Gulab singh Mabe } 
ai a Bahal Singh. Gulab Singh Mahtab Singh Gopal Singh’ Baldeo ngh. 











(issuelese). (isaneless). . 
Mst. Dego (widow). . Mat. Rukman 
di | (deceased). 
( | Me D 
Dharam Singh Kartar Bingh Kadam Singh. Bheo Singh. | 
(PIff. No. 1). (PIE. No. 2). 
Fateh Singh, 
a 
Maharban Singh. Ohhaja Singh. 
Sheo Ram 
Umrao Singh. Sumer kiii : i sls Pa 
ə (Defdt. No. 2). _ I. š 
Hira Singh ; , Mat. Parsandi, 
(Minor, defdt. No. 1). (Defdt. No. 8). 


Baldeo Singh, the grandson vf Sahab Rai, is stated to 
have died long ago, leaving him surviving his brother 
* F. A. No, 287 of 1919. 7,8 
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Gopal Singh and his widow Musammat Rukman. She, 
after the death of her husband, lived with Gopal Singh 
as his wife by Karao marriage. The parties are Jats, and 
such a form of marriage is permissible in their community. 
Gopal Singh died about forty years ago. After the death of 
Gopal Singh, the name of Musammat Rukman was entered 
in the revenue papers in respect of the immoveable property 
of the two brothers. She died on the 10th of July, 1915 with- 
out leaving any issue. After her death, there was a dispute 
in the Revenue Court between the decendants of Jaisukh and 
those of Nathua as to whose names should be entered in 
respect of the property which at one time belonged to Gopal 
Singh and Baldeo. The Revenue Oourt decided in favour of 
the descendants of Sheo Ram, and their names were accord- 
ingly mutated. Thereupon, on the 19th of September, 1917, 
the suit out of which this appeal has arisen was instituted by 
Dharam Singh aud Kartar Singh, two of the grandsons of 
Jaisukh, for the recovery of the possession of the entire 
property of Gopal Singh and Baldeo Singh as the nearest 
reversioners. The claim was brought aginst the descendants 
of Sheo Ram who had been successful in the Revenue Court. 
The defendants resisted the suit on various pleas, two of 
which were that uuder an arrangement entered into between 
the descendants of Nathua and Jaisukh on the déath of Bal- 
deo Singh half of the property of the two brothers had been 
allotted to the descendants of Jaisukh and the other half was 
to go to the descendants of Nathua after the death of Gopal 
Singh and Musammat Rukman, and, secondly, that under a 
custom obtaining in the family to which the parties belong- 
ed, all the collaterals irrespective of their degree succeed 
equally to the last male holder. Both parties gave evidence. 
The cóurt of first instance found that the family arrangement 
set up by the defence had not been proved. The custom 
advanced on behalf of the defence, however, was accepted by 
the court and a decree in favour of the plaintiffs to the ex- 
tent of 1/4th in the property in suit was passed. The plain- 
tiffs have come up in appeal before us and challenge the 
finding of the court below on the question of custom, while 
the defendants have filed cross-objections impeaching the 
finding of the lower court with regard to the alleged family 
arrangement stated in the written statement for the defence. 
It is contended on behalf of the plaintiffs-appellants that the 
evidence on the record does not establish the custom upon 
which the. defence relies for the proposition that all col- 
laterals irrespective of degree succeed equally to‘the last 
male holder. The learned<ounsel for the appellants has read 
to us the evidence on behalf of the defence and'has criticis- 
ed it at length. We find that eleven witnesses were examin- 
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ed on behalf òf the defence, all of whom with one voice say 
that the custom prêvailing among the Jats, who have migrat- 
ed to Meerut from the Punjab, as to the succession of colla- 
terals, is that reversioners irrespective of degree, tbat is, 
whether near or remote, inherit. They go on to explain 
in their evidence that when they say that reversioners suc- 
ceed equally to the last mala holder, they mean that each 
branch takes its share per stirpes. They also give instances, 
most of which are borne out by the khewats that have been 
tendered in evidence by the defence. One of the plaintiffs, 
Dharam Singh, himself had deposed in support of this custom 
in another case. In the present case he went into the witness- 
box and tried to explain his previous statement away but he 
failed. One of the witnesses for the plaintiffs, namely Phul 
Singh, also supports the case for the defence. On the evi- 
dence as it stands on the record we find that the custom 
stated by the defence stands proved. The oral evidence for 
the plaintiffs is quite unsatisfactory and does not rebut the 
evidence for the defence. Moreover, we find that the custom 
deposed to by the defence witnesses is borne out by the cus- 
tomary law as enunciated in paragraph 25 of Mr. Rattigan’s 
book “ Digest of Customary Law for the Punjab”. We are, 
therefore, of opinion that the finding of the lower court on 
this point is correct. ' 


As to the cross-objections the arrangement set up on 
behalf of the defence is not borne out by any evidence 
worth the name. 


The result is that both the appeal and the cross-objec- 
tions fail, and we dismiss both of them with costs including 
in this court fees on the higher seale, if any. 


Appeal dismissed. 


—— 


JOKHAN SINGH (Plaintiff) 
` versus $ 
SABHAJEET SINGH anv orneBs (Defendants).* 


Preemption — Custom — Co-sharers in thesame Mahal — Partition — 
Formation of new Mahals—E fect of partition. 


Where there was a custom giving a right of pre-emption to co- 
sharers in the same Mahal, as against co-sbarers in a different Mahal 
and the village was subsequently partitioned breaking up old 
Mahals and forming new ones: . 


Held, that in the absence of evidence to the contrary the old 
custom would continue even after the Įpartitton. Daria v, Har- 
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Civin khial [1909] 6 A. L. J. R., 180 referred to, Pem Singh v. Dharam 
— Singh, [1911] 8 A L. J. R, 1o13 followed. ° 
ase SECOND APPEAL, froma decree of Basu Joainpko Nara 
Joxuan  CHAUODHREI, Additional Subordinate Judge of Azamgarh, con- 
Sıxan firming a decree of Babu Preo Nath Ghose, City Munsif. 
Siuesade Peari Lal Banerji, for the appellant. 
Sinan. Surendro Nath Sen, for the respondents. 
The judgment of the court was delivered by 
Piggott, J. Piagotr, J.—This is a second appeal ina suit for pre- 


emption. The plaintiff claims as aco-sharer under a custom 
recorded in the wajib-ul-are of the year 1874 A. D. It is 
admitted that according to this wajib-ul-arg a co-sharer in 
the same mahal with the vendor would have a right of pre- 
emption against another person resident in the same village, 
even though that other person might be a co-sharer in a 
different mahal. Rince this wajtb-ul-are was drawn up, how- 
ever, there has been a partition. The former mahals were 
broken up and new mahals formed. Before the partition 
the vendees and the vendor were in the same mahal. Since 
the partition thé vendor and the plaintiff are in the same 
mahal and the vendees are not. i 

The courts below have held themselves bound by the 
decision in Daria v. Harkhtal, (t). They understand that 
decision as meaning that the effect of a partition under cir- 
cumstances like the present is to put an end to any custom 
of pre-emption that might exist as between co-sharers in 
the same mahal and to place all co-sharers in the village on 
one and the same footing. In that case the decision seems 
to have been that the vendees and the plaintiff, who claimed 
pre-emption, were both in the position of mere co-sharers 
in the village, so that neither had a preferential right against 
the other. This case was considered by the Pre-emption 
Bench of this Court in Pem Stnghv. Dharam Singh, (*). 
The learned Judges did not in terms dissent from Daria v. 
Harkhial, (C) but they distinguished against it upon a state- 
ment of the facts found which it is not easy to verify from 
the published report of the case. There does not, however, 
seem to be any room for doubt regarding the principle 
which the learned Judges intended tolay downin Pem Singh. 
v. Dharam Singh (*), They held in effect that, in the absence 
ef evidence to the contrary, the old custom regarding pre- 
emption, whatever that custom might be, would continue 
after the’ partition. ‘Fhe point to be determined would 
always remain as to what that custom was. But in the pre- 
gent case, as in the case of Pem Singh v. Dharam Singh, (2) 
there is no doubtthat there was a right of pre-emption in 
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favour of co-sharers in one and the same mahal as against 
persons who were pot co-sharers in that mahal. According 
to this principle, therefore, the plaintiff, from the moment 
when he became a co-sharer in the same mahal with the 
defendant-vendor, became entitled by virtue of the custom 
to a right of pre-emption in case of a sale by the said. defend- 
ant-vendor to any person other than a co-sharer in the 
same mahal. This ruling does not seem to have been 
brought to the notice of the courts below. Granting, for 
the sake of argument, that the principles laid down in the 
two rulings above referred to are not to be easily reconciled, 
the later ruling seems preferable, as being a decision by 
the Pre-emption Bench and also because the facts of the 
oe are more precisely on all fours with those of the pre- 
sent case. 


Before, however, we could dispose of the appeal on this 
ground, it was necessary for us to. consider a further plea 
on the part of the defendants-vendees, in respect of which 
an issue was framed but not decided in the court of first 
instance. The said vendees pleaded, as an alternative case, 
that they had a preferential right as against the plaintiff 
under the very custom recorded in the old wajib-ul-ara, be- 
cause they were garabat mandan qaribi of the vendor. To 
this Jokhan Singh, the plaintiff, seems to have pleaded by 
way of rejoinder that he was himself a nearer relative of 
the vendor than were the vendees, if the question of relation- 
ship ‘arose at all. We have examined the evidence ; but, 
in any case, we think that the relationship set up by the 
defendants-vendees was too distant to entitle them to succeed 
as garabat-mandan qaribi, even if we came to a finding that 
the evidence in support of the pedigree set up by them was 
to be preferred to the evidence produced on behalf of the 
plaintiff. 

The only other possible question is that of the sale consi- 
deration ; but under the circumstances, and in order to put 


an end to the litigation, we think it best to adopt the find- | 


ing of the first court which was accepted by the plaintiff 
pre-emptor. The result is that we set aside the decrees of 
both the courts below and in lieu thereof direct that the 
plaintiff be given a decree for pre-emption in the usual form, 
subject to his paying into court for the benefit „of the ven- 
dees, within three months, the sum of Rs. 920. In the 
event of his so doing, his claim for pre-emption will stahd 
decreed with costs throughout. If payment is not made 
within the prescribed period, the suit will stand dismissed 
with costs. . 


s 
———— 
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JIWA RAM (Plaintiff 
` versus Í 
NAND RAM (Defendant).* 

Code of Civil Procedure (Act V of 1908), sections 141, 14¢4-—Proceedings 
Jor restoration—Proceedings under S. 144, nol execution proceedings 
—Order of dismissal for default, setting aside of—Application of 
section 141. E 

Proceedings under section 144 of the Code of Civil Procedure 
are not execution proceedings and the provisions of section 141 of 
the Code apply to them. 

Somasundaram Pillai y. Chokkalingam Pillai, [1916] I. L. R, 
40 Mad., 780 dissented from. 

FIRST APPRAL from a decree of MauLvi Aur Ausar, Subor- 
dinate Judge of Aligarh. 

Peari Lal Banerji, for the appellant. 

Panna Lal, for the respondent. 

The judgment of the Court was delivered by 

Linpsay, J.—This is an appeal against an order of the 

Subordinate Judge of Aligarh, ri in certain proceedings 

taken under section 144 of the Code of Civil Procedure for 

the purpose of obtaining restitution. 


The facts are as follows :—One Gobardhan Das died in- 
the month of August, 1900, leaving two widows, Musammat 
Rupo and Musammat Singhari. 

The latter made a wagf of a certain portion of the pro- 
perty which had belonged to her husband, in favour of a 
temple, and appointed Nand Ram, the respondent in the 
present appeal, the trustee. í 

After the death of Musammat Singhari, a suit was brought 
against Nand Ram by the surviving widow Musammat 
Rupo and one Jiwa Ram, who, it was alleged, was her adopt- 
ed son. 

This suit was successful and a decree was passed in 
favour of Mugammat Rupo and Jiwa Ram in the month of 
February, 1910, and in execution of this decree Rupo and 
Jiwa Ram obtained possession of the property on the 4th of 
May, 1910. . i 


There wasan appeal against this decree to the High 
Court, and ultimately-the decision of the first Court was set 


‘ agide and the case was remanded for decision on the merits. 


After the remand the parties agreed to arbitration ; and 


.on the 21st of March, 1912 the arbitrator delivered an award, 


upon which a decree was subsequently passed by the Subor- 
dinate Judge. 


. * F? A. No. 350 of 1919 
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The effect of the award was to declare that a portion of 
the property, oncg belonging to Gobardhan Das, had been 
effectively dedicated as wagf. The arbitrator also held that 
Jiwa Ram had been duly adpoted by Muasammat Rupo. 


After this decree was passed Nand Ramon the 20th of 
April, 1913, was putin possession of that portion of the 
property which had been found to be validly dedicated to 
the temple. 


Nand Ram then applied for the recovery of mesne-profits 
from the 4th of May, 1910, till the 20th of April, 1913. . 

A preliminary decree was passed by the Subordinate 
Judge on the 22nd of December, 1914, by which he awarded 
a sum of Rs. 2,624-5-5 to Nand Ram. This decree was 
against both Musammat Rupo and Jiwa Ram. 

An appeal was filed in the Court of the District Judge. 
He upheld the decision of the first court so far as the 
amount was concerned but he passed an order discharging 
Jiwa Ram from liability. 


A second appeal was brought to this court, and i in the re- 
sult it was held that Musammat Rupo alone was liable for 
mesne profits from the tth of May, 1910 till the 21st of 
March, 1912. It was further declared that Musammat Rupo 
and Jiwa Ram were jointly liable for mesne-profits from the 
22nd of March, 1912, to the 20th of April, 1913. 


The High Court directed an enquiry to be held in order 
that these liabilities might be ascertained. ‘In the order 
directing investigation nothing was said as to the court in 
which the enquiry was to be held. The case went down to 
the District Court and was passed on to the Court of the 
Subordinate Judge. The Subordinate Judge has now con- 
eluded the enquiry and given a decree in which he declares 
Jiwa Ram and Musammat Rupo jointly liable for a sum of 
Rs. 708-3-2, while Musammat Rupo is declared to be solely 
liable for the sum of Rs. 1,691-3-0. It is to be mentioned 
here that Musammat Rupo died on the 28th of July, 1918 
while the enquiry in the court of the Subordinate Judge 
was still pending. 

Jiwa Ram now comes here in appeal and three points 
have been raised and argued on his behalf. The first point 
taken is that the order of the Subordinate Judge is ulira 
vires inasmuch as he had no jurisdiction to make the enquiry 


and pass the decree now complained against. It is pointed- 


out that when the order of remand was made by this Court, 
the-case ought to have been taken dp by the District Judge 
against whose decision the appeal had been filed here. 
This point has not been pressed, and we may say that, ‘in 
any case, we should not be disposed to entertgin it. Tt is * 
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purely a technical plea, and in view of the circumstances of 
the case, and, in particular, having regard go the long period 
duting which this dispute between the parties has remained 
unsettled, we should be very reluctant to interfere on a 
ground like this. The learned Judge has conducted the 
enquiry very carefully and has discussed the merits of the 
case in full detail. ; 

The next’ point taken is that the order of the Subordinate 
Judge is bad for the following reasons :— 

It appears that after Nand Ram made an application for 
restitution under section 144 of the Code of Civil Procedure, 
he made a default in appearance. The result of this was that 
an order was passed dismissing his claim. 

Subsequently Nand Ram made an application for restora- 
tion. A date was fixed for the hearing of this application 
and, on that date, Nand Ram was again absent and the ap- 
plication for restoration was dismissed for default. 


Nand Ram made a second application asking that the 
order of dismissal might be set aside, and, eventually, with 
the consent of the other side, an order was passed setting 
aside the order of dismissal and directing that the enquiry 
should proceed. Inthe course of those proceedings Jiwa 
Ram’s Counsel informed the Court that he would not oppose 
the application for restoration, provided that he were given 
costs. His statement was that his client had been much 
harassed by the proceedings and was desirous of having the 
matter settled once for all. The learned judge, in setting 
aside the order of dismissal, awarded costs to Jiwa Ram’s 
Counsel, and thereupon the case proceeded, and was termi- 
nated by the decree which is now under appeal. 


The argument for the appellant here is that in proceedings 
taken under section 144 it was not competent for the learned 
Subordinate Judge to pass any order for restoration. It is 
argued that the terms of section 141 of the Code of Civil 
Procedure, by which it is provided that the procedure laid 
down in the Code in regard to suits shall be followed as far 
as it can be made applicable in all proceedings in any court 
of civil jurisdiction, do not apply to proceedings under 
section 144 of the Code. The contention is that an application 
for restitution made under this latter section is,a proceeding 
in execution of decrea and that, consequently, the provisions 

_ of section 141 do not apply. - 


It has indeed been Jaid down by high authority that the 
provisions of seetion 141°do not apply to proceedings relating 
to the execution of a decree. 


It appears to ug, however, that proceedings under section 


” 144 of the Code cannot properly be described as proceedings 
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in execution of a decree. We have been referred to the 
judgment of the Madras High Court ia Somasundaram Pillai 
v. Ghhokhalingam Pillai (1), in Which it has been held that 
proceedings under section 144 are execution proceedings, but 
with all respect, we are unable to agree with this. 


A comparison of section 144 of the present Code and 
section 583 of- the Code of 1882 seems to make the matter 
clear. 


Under the old Code it was provided by the section just 
mentioned that when a party entitled to any benefit (by way 
of restitution or otherwise) under a decree passed in appeal 
desires to obtain execution of the same, he was to apply to 
the Court which passed the decree against which the appeal 
was preferred, and it was directed-that such Court should 
proceed to execute the decree passed in appeal according to 
the rules prescribed for the execution of decrees in suits. 


On the language of se:tion 583 it seems fairly clear that 
the proceedings for obtaining restitution were, under the old 
Code, proceedings in execution of decree. 


The enue of section 144, however, is very different, 
and we now find no mention regarding any application to be 
made for the purpose of executing the decree of the Appel- 
late Court, nor do we find any direction laying down that 
such proceedings are to be regulated by the rules prescribed 
for the execution of decrees in suits. ; 

The language of section 144 is very wide, and it is pro- 
vided that for the purposes of making restitution, the Court 
may make any orders including orders for the refund of 
costs and for the payment of interest, damages, compensation 
and mesne profits which are properly consequential on the 
variation or reversal which has been made in respect of the 
first court’s decree. It may well be doubted whether a court, 
which was merely executing a decree, could be deemed to be 
invested with such extensive powers, for it seems to us that 
under section 144 a court is enabled to pass orders and to 
make enquiries which might be altogether beyond the scope 
of the Appellate Court’s decree. Be that as if may, however, 
we are satisfied that, in view of the difference of the language 
used in the present section 144 and the former section 583, 
we are justified in coming to the conclusion that proceedings 
under section 144 are not proceedings in execution of, 
decree. In this view we hold that the terms of section 141 
do apply to such proceedings, and that in the present case 
it was competent to the learned Subordinate Judge to set 
aside the order of dismissal for default and to restore the 
application. n 
(1) [1916] I. L. R., 40 Mad, 780. . 
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The only other point which has been argued before us is 
with regard to the form of the lower courj’s decree. We have 
already mentioned that Musammat Rupo died on the 28th 
of July, 1918 while these proceedings were pending. It is said 
that after Rupo’s death no formal steps were taken to make 
Musammat Rupo’s legal representative a party to the record. 

If there is any legal representative of Musammat Rupo, he 
can be no other than Jiwa Ram, and it is an admitted fact 
that at the time Musammat Rupo died, Jiwa Ram was a party 
to the record. In the circumstances, we are unable to hold 
that, because there was any omission to take formal steps to 
have it declared that Jiwa Ram was for the purpose of these 
proceedings the legal representative of Musammat Rupo, the 
order of the Court below was bad. 


A further point is taken to which we must now refer. 
The decree prepared by the Subordinate Judge, on the 10th 
of July, 1919, directs that Rs. 788-3-2 shall be paid by Musam- 
mat Rupo and Jiwa Ram jointly, and that-a further sum of 
Rs. 1691-3-0 was payable by Musammat Rupo alone. 


Obviously as the facts stood at the time when the decree 
was prepared, the form of the decree is wrong for as we have 
pointed out Musammat Rupo had died about a year before. 


It is further argued in the circumstances if we hold Jiwa 
Ram to be the legal representative of Musammat Rupo, we 
ought also to modify the decree of the Court below so as to 
make it clear that Jiwa Ram is not personally responsible 
for the sum of Rs. 1691-3-0, which the decree declares to be 
payable by Rupo. It is said that we ought to limit the 
liability of Jiwa Ram in respect of this sum to any assets of 
Musammat Rupo which have come to his hands. 


At first sight this argument appears to bea reasonable 
one but we have to examine the facts a little more closely. 
In the first place, it is now absolutely settled that Jiwa Ram 
was validly adopted by Musammat Rupo to her husband 
Gobardhan Das. That was declared by. the award of the 
arbitrators and the deeree which was passed theron. If Jiwa 
Ram has been validly adopted by Gobardhan’s widow, it 
follows that the title of the widow was altogether ousted, 
and Jiwa Ram takes the whole inheritance left by his adoptive 
father. Further, it is no longer disputed that in March, 1910, 
when possession was taken after Musammat Rupo and Nand. 
‘Ram had obtained a decree, this possession was delivered 
both to Jiwa Ram and Musammat Rupo. It follows, there- 
fore, that Jiwa Ram’s possession continued from the 4th of 
May, 1910 till the 20th af April, 1913 when Nand Ram was 
restored to possession of that portion of the property which 
was found to be"wagf, 
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Such being the state of things, we do not see why the 
liability of Jiwa Rain qua this sum of Rs. 1691-3-0 should be 
limited in the manner suggested. He is the adopted son of 
Gobardhan Das and is the owner of the estate. .He represents 


the estate in its entirety ; and in this view of the facts we . 


Cryin 


1922 
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think that in the present proceedings Jiwa Ram should also Nann Ram. 


be made liable for the sum of Rs. 1691-3 without any limita: 
tion of his liability. In other words, Jiwa Ram’s liability to 
pay this sum is not dependant upon any assets which he 
has taken from Musammat Rupo, if indeed he has taken any 
assets from her at all. 

The result, therefore, is that the appellant’s case fails. We 
dismiss the appeal with costs to respondents including fees 


in this Court on the higher scale. We direct, however, that ` 


the decree be amended so as to make it clear that the total 
sum awarded is payable by Jiwa Ram, Appellant, to the 
respondent, Nand Ram. : 

, Appeal dismissed. 


GOPAL DAS (Defendant) 
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Limitation Act (IX of 1908), Article 120—Suit for declaration—Entry Ravigug, J. 
of defendan’ts name in village papers as owner—Subsequent know- Lrnpaay, J. 


ledge of plaintif—Date when limitation begins to run. 

Where in a suit for declaration of title the defendant's name 
was entered as owner in the village papers in the year roo1 but the 
plaintiff had no knowledge of the fact till the year 1918: 

Held, the cause of action accrued in the year 1918, and the suit 
filed in 1919 was within time. 

Szconp APPEAL from a decree of Banu Ganga Sanat, FIRST 
Additional Judge of Aligarb, confirming a decree of Babu 
Hargobind Dayal, Second Additional Subordinate Judge. 
Panna Lal, for the appellant. 
M. L. Agarwala and Brijnath Vyas, for the respondent, 
The judgment of the Court was delivered by x 


~ 


Linpsay, J.—We: have heard the léarned Counsel in, Lindsay, J 


support of this appeal and are of opinion that the judgment 
of the lower appellate court mnst.be maintained. 

The only point on which the judgment of the court below 
is impeached is the ground of limit&tion. The contention 
for the defendant-appellant is that the suit is time-barred. 

* S. Ai No 757 of 1920. . ” i 
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There can be no doubt that the proper Article applicable 
to the suit was Article 120 of the Schedrtfe to the Limitation 
Act. The suit was a suit for a declaration of title. 


The only question which has to be considered is the date 


- from which the plaintiff’s right to sue accrued. The plain- 


tiff in paragraph 8 of his plaint sets out the date on which 
his right to sue accrued as being the month of January, 
1918, and this suit was filed on the 11th of January, 1919. 
On the other hand, the contention is that limitation 
began to run from the year 1901 corresponding to the year 
1309 Fasli. The reason why this latter date is put forward 
is because it was in the village papers of that year that the 


_ name of the defendant was first entered as being owner of 


the property in dispute. - 

Both the courts below are agreed in finding that the pro- 
perty in question is the property of the idol who was the 
plaintiff in the suit. They both agreed, moreover, that the 
‘defendant Gopal Das got possession of this land not adverse- 
ly but permissively. He was let into possession by one of 
the pujaries of the temple who was, in fact, the manager of 
the land in dispute. - 

There can be no question, therefore, of any adverse pos- 
session on the part of the defendant-appellant, Gopal Das. 
However, this is a matter with which we are not concerned 
here. The question is, what is the date from which it can be 
said that the plaintiffs right to bring a suit accrued? We 
cannot agree with the contention of the defendant-appellant 
that the right to sue accrued in the year 1901-1902. The 
mere entry in the village papers would not of itself give the 
plaintiff a cause of action, and according to what has been 
get out in the plaint, this entry in the village papers made 
in the year 1809 Fasli was not brought to the notice of the 
plaintiff until the month of January, 1918, when the verifica- 
tion of the settlement entries was going on in the district. 
It was then, according to the plaintiff’s case, that he became 
aware for the first time that the name of the defendant was 
recorded in the village papers. 

In our opinion no right to sue can, on these facts, be 
deemed to have accrued to the plaintiff inthe year 1309 
Fasli. -We think that the right to sue accrued in the year 
1918 and this suif was well within time. The plea of limita- 
tion fails, ` 


The only other peint which has been mentioned in argu- 


ement is with regard to the lower court’s decree. It appears 


that the court of first instance, although it declared the 
plaintiffs titles nevertheless passed an order for maintaining 
the deféndant’s possession as manager. The lower court 
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thought that this was a wrong order inasmuch as the de- 
fendant did not préfess to be in possession as manager but 
was setting up an adverse title. We agree with the learned 
Judge of the court below that the order of the first court 
maintaining the defendant’s possession was not a proper 
one in the circumstances. 


The result æ that the appeal fails and we dismiss it with 
costs. 
- Appeal dismissed. 


KRISHNANAND NATH KHARE (Plaintiff) 
versus 


RAJA RAM SINGH (Defendant) .* 
Hindu Law—Joint Jamily—Promissory note by managerz—Liability of 
pee members—Negotiable Instruments Act (XXVI of 1881 ), sections 
4 1 97. 

The position of the head of a joint Hindu family is not the same 
as that of an ordinary business agent, and, according to the true 
view, a joint Hindu family, being a legal person in Hindu law, 
lawfully represented by and acting through the managing member 
or head thereof, is included ordinarily in the term “a person”. 

A joint Hindu family'can thus make and sign a negotiable instru- 
ment through its manager or head, and the other members of the 
family cannot escape liability under the instrument on the ground 
that it was not made or signed by them. Sadaswk Janki Das 
v. Sir Kishan’ Pershad, [1919] I. L. R, 46 Cal, 663 distinguished. 
Krishna Ayyar v. Krishnasami Ayyar, [t900] I. L. R., 23 Mad., 
5972followed. . 

Frrst APPEAL from a decree of Munsui MAHESHWAR 
Perasan, Subordinate Judge of Gorakhpur. ` 


Narayan Prasad Asthana and Durga Charan Singh, for 
the appellant. 


Surendro Nath Sen, for the respondent. 

The judgment of the Court was delivered by 

Piagort, J.—This is a suit brought upon a promissory 
note of 1917 which is admittedly a renewal of a previous 
promissory note of 1914 which in itself was a renewal ofa 
previous promissory note of 1911. The promissory note in 
suit was made by one defendant only, namely Babu Rane 
Baran Singh. The suit is brought against Babu Ram Baran 
Singh and also his brother Babu Raja Ram Singh upon 
the ground that the note was made by the defendant Babu 
Ram Baran Singh as head and manager of a joint Hindu 
family of which his co-defendant Babu Baja Ram Singh was 

* F, A, No. 301 of 1919. pi 
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an adult member. The Kayastha Trading and Banking 
Corporation Limited were also made defendants as the ori- 
ginal payees and endorsers in favour of the plaintiff. It 
appears that both the brothers, Babu Ram Baran Singh and 
Babu Raja Ram Singh, were makers of the original promis- 
sory note of 1911 of which the promissory note of 1914 was 
the first renewal. This fact may be of importance upon the 
question whether the note sued upon was in fact made for 
and on behalf of the joint family, of which the defendant 
Babu Ram Baran Singh was manager, for family purposes 
so as to bind the members of the family. The suit has 
been dismissed by the Subordinate Judge on the ground 
that there is no cause of action against the defendant Babu 
Raja Ram Singh for the reason that his name does not 
appear asa party to the promissory note in suit or as one 
of the makers thereof or, in other words, to quote the 
language Lord Buckmaster in the report of the case 
decided bytheir Lordships of the Privy Council relied up- 
on by the court below, upon the ground that the name of 
Babu Raja Ram Singh was not disclosed. In arriving at 
that conclusion, the court below has relied entirely upon the 
judgment of their Lordships in the case of Sadasuk Janki 
as v. Sri Kishan Pershad, (1) and, particularly, upon the 
rinciple there laid down as follows:—‘‘It is of the utmost 
importance that ithe name of a person or firm to be charged 
upon a negotiable document should be clearly stated on the 
face-or on the back of the document, so.that the responsibi-; 
lity is made plain and can be instantly recognised as the 
document passes from hand to hand.” In our opinion this 
principle has no application to the case of a joint Hindu - 
family which it is sought to make liable through the 
signature of the managing member thereof. The posi- 
tion of the head of the joint Hindu family is not the 
same as that of an ordinary business agent and, accord- 
ing to the true view, a joint Hindu family being a legal 
person according to Hindu Law, lawfully represented by and 
acting through the managing member or head thereof, is 
included ordinarily in the term ‘‘a person”. In other words, 
a promissory note, according to the definition contained in 
section 4 of the Negotiable Instruments Act, is an instru- 
ment in writing containing an unconditional undertaking to 
spay a certain sum of money signed by the maker and the 
question, in the event of the person in whose favour such 
document is given or into whose hands it may fall, in a case 
of an alleged joint Hindu family, is whether such a joint 
Hindu family is in fact the maker or only a member thereof 
who happens to have signed the document. Accepting the 


(1) [r919] L Le R., 46 Caly 663. 
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principles laid down in the authority referred to, we are of 
opinion that they have no application to the case before us. 
We are content to adopt without repeating at length the 
judgment of Mr. Justice Shephard in the case of Krishna 
Ayyar and others v. Krishnasami Ayyar, (1) on pages 604 to 
606. The principle accepted by the majority of the Madras 
High Court in, that decision has been inferentially accepted 
by the Bombay High Court in the case of Krishnasheat Bin 
Ganshiet Shetye v. Hart Valjibhatye, (2) and also by the 
Calcutta High Court in the case of Batsnab Chandra De and 
others v. Ramdhon Dhar and others, (°); and we are content 
to follow the view taken in these three decisions. 


It is extremely difficult to see how any other view could 
be made to work consistently with the ordinary methods of 
business and with the established principles of law. If the 
view taken by the lower court was sound, it would be ne- 
cessary to require every person who was supposed to bea 
member of a joint Hindu family from whom it was desired 
to take a promissory note, to sign a document, including, 
presumably even infant children in some way through their 
guardians. This would make it almost impossible for all 
practical purposes for a joint Hindu family to make pay- 
ments or take credit by giving a promissory note at all, 
which can hardly be the intention of the Legislature and the 
Negotiable Instruments Act. The only other alternative 
would be to relegate the question of the liability of the joint 
family to the execution court, to be decided there as a sub- 
stantive issue of fact, even although a member of such 
family had been joined as defendant to the suit and a 
decree had been given in his favour exempting him from 
liability. : 


` 


No doubt from one point of view practical difficulties - 


may be pointed out in commercial transactions upon the 
basis of this view being a correct one. Al one can say is 
that it seems to be an incidence of the difficulty of applying 
the legislative provisions of Western law to the ancient 
customs and traditions of the law of the joint Hindu family; 
but the mischief of the latent ambiguity involved ih the 
mere signature of the managing member of a firm circulated 
in the market, even although he may have signed as such 
managing member for and on behalf of the join? family as 
a whole which he represents, would still remain inasmuch 
as it would always be open to the other members of the 
family to raise the question whethtr the promissory note 
was in fact made for family purposes or as a breach of 
(1) [1900] I. L. R., 23 Mad., 597. (2) [1895] L L. R, 20 Bom. 488, 
(3) [1916-7] 11 C. W. N., 139. , 
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trust by the persons ar ae signatures appeared thereon for 
and on behalf of the joint family. The espit- having been 
dismissed as against the defendant Babu Raja Ram Singh 
as disclosing no cause of action, it must go back to be 
tried upon the merits. Inasmuch as the point raised is a 
substantial and important one and this particular defendant 
raised it in his own behalf and obtained a decree in his own 
favour, we think he must pay the costs of this appeal. 


Appeal allowed. 


SURAJ PRASAD, (Defendant) 
versus 
MAKHAN LAL anp anotusr (Plaintiffs) AND 
MUSAMMAT KAMLA DEVI (Defendant).* 


Hindu Law—Debts—Morigage by father to pay off prior mortgage— 
Son not born at date of prior mortgage—Antecedent debt—Legal 
necessity. 

A Hindu father effected a mortgage partly to pay off a prior 
mortgage of a date when his son was not bora and partly for other 
legal necessity. Inasuit by the mortgagee agiinst the son after 
the father’s death: 

Held, that the question of legal necessity for the debt due under 
the prior mortgage could not be raised and that it was an antecedent 
debt for the payment of which the father could validly alienate 
family property. Babu Ram Chandra v. Bhup Singh [1917] I. L. 
R, 39 All, 437 and Ram Sarup v. Bharat Singh (1921) 19 
A. L. J. R, ‘discussed. Chuttan Lal v. Kallu [1910] ILL R, 33 
AIL, 283 referred to. 

Frest APPEAL, from a decree of Mauzv1 Aut AUSAT, 

Subordinate Judge of Aligarh. . 

Narain Prasad Asthana, for the appellant. 
Gulsari Lal and Peary Lal Banerji, for the respondents. 
The following judgments were delivered :— 


Pyaaort, J.—The suit out of which this appeal arises 
was brought to enforce a mortgage-deed of the 7th of June, 
1906. The executants were Reoti Prasad, his step-mother 
Musammat Man Kunwar and his brother’s widow Musam- 
mat Hukam Kunwar. It is fully established, and has been 
practically admitted before us in argument, that the whole 
of the property affected by the mortgage was the property 
of Reoti Prasad. The‘ladies concerned were simply living 
with him as female members ofa joint undivided Hinda 
family in the enjoyment of their right of maintenance. It 
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so happened, however, that their names had been shown in 
the village papers fn respect of fractional shares in the pro- 
perty. On the case as admitted before us, we must take it 
that these entries had in fact been made as a mere formality 
out of consideration for the feelings of the two widows and 
that the property was Reoti Prasad’s. The consequence, 
however, was that the mortgagee, before entering into the 
transaction, insisted upon execution of the deed by the two 
~ widows as well.as by Reoti Prasad. On the date of the 
institution of this suit both the widow ladies who joined in 
executing the bond were dead; so also was Reoti Prasad. 
The suit was brought against Suraj Prasad, minor son of 
Reoti Prasad, and his mother Musammat Kamla Devi, the 
widow of Reoti Prasad, was formally impleadéd as an addi- 
tional defendant in case any question might arise as to her 
rights. In reply to the suit the defendant put the plaintiffs 
to proof of execution, but this has been fully established 
and is no longer in question in appeal. The point for de- 
termination in appeal is whether the debt represented by 
this bond was incurred by Reoti Prasad alone or by Reoti 
Prasad and the two widows jointly, and whether as a matter 
of law the money paid as consideration for this bond was 
taken by Reoti Prasad in whole or in part for family neces- 
sity, so as to make the transaction binding upon the minor 
appellant. The court below having decided all the ques- 
tions raised in favour of the plaintiffs, it is the minor Suraj 
Prasad who appeals to this Court. The first question we 
have to consider is whether the whole of the consideration 
was received by Reoti Prasad. According to the bond it- 
gelf a sum of Rs. 3,900 was left with Budh Sen for payment 
to a creditor named Hardeo Das. The balance of Rs. 4,100 
was paid over in cash at registration. .It is in evidence 
that it was formally paid to the two ladies. There is also 
a great deal of evidence to show that at about this time 
Reoti Prasad was making a number of payments urgently 
necessary on account. of Government revenue and to meet 
other debts. We have already pointed out that the whole of 
the property affected by the mortgage was Reoti Prasad’s. 
On this. state of facts, we think the court below was abun- 
dantly justified in finding that the whole of the consideration, 
including the sum of Rs. 4,100 paid in cash, reached the 
hands of Reoti Prasad and that the payment of this cash t 
the two widow ladies at the time of registration was as miuc 
a matter of form and precaution as the entry of the ladies’ 
names in the village.papers and their appearance as jojnt 
executants of the bond in suit. There remains the question 
of legal necessity for the alienation. Of the debt due to 
Hardeo Das, a sum of Re. 3,100 was edue upon a previous 
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mortgage executed in his favour by Reoti Prasad alone on the 
12th of June, 1901. The remainder was dae on a promissory 
note. There is oral evidence, which has been accepted by 
the court below and which we see no reason to distrust, to 
prove that Hardeo Das received payment both on his mort- 
gage and in respect of the unsecured debt. This evidence 
being accepted, the unsecured debt due tọ Hardeo Das 
stands beyond question as an antecedent debt for the 
payment of which Reoti Prasad was entitled to hypo- 
thecate the joint family property in his hands. The ques- 
tion of the sum of Rs. 3,100 paid in satisfaction of the 
mortgage of the 12th June, 1901, has been strenuously 
argued before us. We have been referred to the decision 
of their Lordships of thelPrivy Council in Sahu Ram Chan- 
dra v. Eu Singh (1), and more particularly to the manner 
in which that pronouncement has been interpreted in sub- 
sequent decisions of this Court, down to the case of Ram 
Saroop v. Bharat Singh(?). I do not feel it incumbent upon 
me in the present case to discuss or criticise the decision of 
another Bench of this Court above referred to. I take the 
liberty of saying only this much that, with all respect to the 
learned Judges concerned, I entertain some suspicion that 
the principles laid down by their Lordships of the Privy 
Council have received:a considerable extension at the hands 
of this Court in the case above referred to. I do not see why 
stress should be thrown entirely upon the propositions of 
law laid down by their Lordships in Sahu Ram Chandra v. 
Bhup Singh (1), at page 447 of the report, to the entire ignor- 
ing of the question discussed in two previous pages, 443 and- 
444, regarding the pious duty thrown upon the sons and 
grandsons to discharge their father’s debts. Their Lordships 
expressly noted that in the case before them the argument 
founded upon this pious obligation, as such, failed by reason 
of the fact that they were dealing with a casein which the 
father was still alive when the suit was brought by which it 
was sought to bind the rights of the sons in the joint family 

roperty. In a ase like the present, in which the son is 
being sued after the death of the father, it seems clearly ne- 
cessary that this question should be taken up and considered 
and decided (if it is to be decided against the creditor) on 
some other ground that that upon which it was disposed of 
in the ease of Sahu Ram Chandra -v. Bhup Singh (1). At 
fhe same time I am satisfied that the case now before us is 
clearly distinguishable from that of Ram Sarup v. Bharat 
Singh (2), so that what"I have said above regarding that 
decision may be taken as.a personal expression of opinion 
not affecting the result of the present appeal. According 

(t) [r917] I. L. Ra 39 All, 437. (2) [1921] 19 A. Le J. Ry 7440 
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to the plaint Suraj Prasad’s age in the month of June, 1918, 
when this suit was instituted, was about 16 years. If so, he 
was born in or about the month of June, 1902. A more re- 
liable piece of evidence as to his age is to be found in the 
guardianship certificate reproduced at page R. 15 of our 
printed book. According to this certificate Suraj Prasad 
was to attain the ageof majority under the Guardian and 
Wards Act (VIII of 1890), that'is to say, he was tojcomplete 
21 years of age, on the 5th of February, 1925. Assuming 
this piece of evidence to be correct, he was born in February, 
1904; in any case, he was not in existence when his father 
hypothecated the joint family property in favour of Hardeo 
Das on the 12th of June, 1901, in consideration for a loan of 
Rs. 2,000. If the suit were on the bond of Hardeo Das, the 
appellant, Suraj Prasad, would not be entitled to contest the 
necessity for the alienation in question. On this point it is 
sufficient to refer to the decision of this Court in Chuttan 
Lal v. Kallu and others (t) 1n the year 1901, therefore, 
Hardeo Das was not dealing with Reoti Prasad as the mana- 
gerof a joint Hindu family consisting of himself and a 
minor son, or as & trustee for the interests of that son. 
Reoti Prasad was at that time the sole owner of the property 
which he hypothecated to Hardeo Das along with his co- 
venant to repay theloan. Under these circumstances it 
seems to me clear that the question of legal necessity for 
the loan advanced by Hardeo Das cannot be raised in the 
present suit and must be assumed against the defendant- 
appellant. Therefore the debt due under this bond of the 
12th June, 1901, was an antecedent debt for the repayment of 
‘which Reoti Prasad could lawfully charge the joint family 
property in his hands. This disposes of the sum of Rs. 
3,900, which we hold was applied to the satisfaction of 
the debts due to Hardeo Das. As regards the sum of Rs. 
4,100, the court below has arrived ata clear finding re- 
garding the manner in which this money was actually 
applied. The decision of the court below as printed in our 
paper book is disfigured by one or two apparent misprints 
and omits to notice one item of Rs. 100 paid into the 
Treasury on account of irrigation dues on the 16th of June, 
1906. Making the necessary correction, I find that the 
payments alleged to have been made out of thie advance 
of Rs. 4,100 are the following:—Rs: 1000 paid on the 
22nd of August, 1906, being the last instalment due upon a 
bond in favour of one Phul Chand executed on the 16th of 
February, 1899. Itis proved that Rs. 1000 were in fact 
' paid to discharge this liability, vide the receipt reproduced 
on page 11. R. of our printed book. There were ‘a number 
(1) [t910] 1. L. R, 33 AIS 283. ° 
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of payments on account of Government dues (land revenue 
and irrigation dues) aggregating Rs. 2,082-2-0 and there 
were two payments of Rs. 400 to a creditor named Nathu 
Ram and Rs. 600 to 9, creditor named Thakur Das. The 
whole sum of Rs. 4,100 is thus accounted for except a 
small item of about Rs. 18 , which appears on the face of 
it less than one would have reasonably expected to see 
charged in connection with fhe expenses for the execution 
and registration of the bond in suit. With regard to these 
items the appellant challenges the findings of the court 
below on the questions of fact. After giving our best con- 
sideration to the arguments urged upon us, we think it suffi- © 
cient to say that we feel satisfied that the court below was 
right. The payments on account of the Government de- 
mand are proved by unimpeachable evidence, as algo is the 
payment of Rs. 1,000 to Phul Chand. Thetwo payments 
to Nathu Ram and Thakur Das are proved by such oral 
evidence a8 one might reasonably expect and accept ina 
case of this sort. With regard to the payment to Phul 
Chand, the same question of law is raised as has been al- 
ready discussed in connection with the mortgage in favour 
of Hardeo Das. The reasons given for deciding in favour 
of the creditor apply even more strongly in respect of this 
sum of Rs. 1,000 due in respect of a debt contracted even 
earlier than that in favour of Hardeo Das. We hold, there- 
fore, that the decision of the court below was correct in law 
and, in fact, and we dismiss this appeal with costs, includ- 
ing fees on the higher scale. 


WALSH, J.—I agree. I think the judgment of the Subordi- . 
nate Judge is an excellent one in every respect except that 
it lays itself open to one small criticism. With regard to 
the 1901 transaction, Iam quite satisfied on the evidence 
that there was legal necessity to support it sufficient to bind 
any minor sons who were living at the time. Where nothing 
is shown adverse to the character or mode of livelihood of 
a Hindu father, I do not think the courts ought to be astute 
to find objections or highly artificial conclusions as to the 
absence of legal necessity in transactions which took place 
long ago and which are thus necessarily difficult to establish 
in all their details by clear verbal proof in g court of law. 
The histofy of this man’s business dealings laid a sufficient 
ground, in my opinion, for establishing conclusively the 
existence of necessity for raising a loan in 1901 in the ab- 
sence of some definite évidence that the loan was raised for 
purposes inconsistent with his trust as father and manager 
of the family. The learned Judge has used language which 
suggests that in his views the mere antecedency of this debt 
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in 1901 was sufficient to support it. I do not think he 
meant that. Ithiek if he had asked himself the question 
whether there was legal necessity, he would have answered 
it in the affirmative. And it is not correct to say that mere 
antecedency is sufficient to support a charge made bya 
father upon family property fora debt. The learned Judge 
also found thaf the proof of the cash which was required at 
the time of the Joan for family purposes and of the cash 
which was actually expended, nearly amounted to the money 
borrowed. It appears from what my brother has pointed 
out that the actual proof amounted to even more than what 
the Jearned Judge himself thought, but, as far as I am con- 
cerned, I should not have held that failure on the part of 
the plaintiff: to prove every pieraised and expended for 
family necessity constituted a sufficient ground in law for 
interfering with thetransaction even pro tanto. In all such 
transactions there must necessarily be some margin for 
what one may call incidental expenses, and to my mind the 
task imposed on a creditor of proving ina transaction at 
least twelve years old, and in this case going back seventeen 
years, in a sum so considerable as Rs. 8,000, the intended 
and actual destination of each rupee, is humanly speaking an 
impossible one and for courts of justice in India to impose 
that duty upon a plaintiff as a matter of principle and so to 
speak to punish the creditor to the extent of every pie which 
he does not prove up to the hilt, is to invite the creditor to 
commit and suborn perjury in the trial courts. The feilure 
to prove a small margin in a large sum like Rs. 8,000 is 
amply covered by the old maxim De minimis non curat lex.* 
I agree with the order proposed. 

Appeal dismissed. 


* (The law does not concern itself about trifles). 


CHAUBEY -BALDEO PRASAD (Plaintiff) 
` Versus 
BINDESHRI PRASAD (Defendant) * 5 


Hindu Law—Debts—Father's debt, contracted while under the Court of 
_Wards—No pious duty of son to pay. 


Where a Hindu father contracteda debt while he was legall 
incompetent under section 34 of the Court of Wards Act (III ol 
1899) to enter into any contract yich might involve him in 
pecuniary liability : 

Held, it was not the pious duty of the son to pay off the debt, and 
a bond executed by the son in lieu of such debt was not enforceable 
against him. 
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Ramji Lal Skahv Court of Words of Tika Baldeo Singh through 

the Collector of Kang’ a District |1918] 464 C 974 distinguished. 

Frest Apprat from a decree of Basu Joginpro Nara 
Cuaupuai, Additional Subordinate Judge of Banda. 


Surendro Nath Sen, for the appellant. 


B. E. 0.’ Conor, R. Malcomson, Badri Narain and Sarkar 
Bahadur Johri, for the respondent. ’ 


The judgment of the Court was delivered by 


Lixpsay, J.— It appears that one Ganesh Prasad was 
under the Court of Wards for several years upto the time 
of his death in May, 1914. On the 7th of January, 1912 and 
10th of April, 1912 he executed two promissory notes in 
favour of Chaubey Baldeo Prasad for consideration carry- 
ing interest at the rate of Re. 1-6-0 per cent. per mensem. 
Ganesh Prasad died leaving a will by which he left his 
estate in charge of certain trustees. The will of Ganesh ` 
Prasad was contested by his son Bindeshri Prasad who in 
the end was successful in having it set aside. The Court 
of Wards continued in possession of the estate till the 19th 
of Dezember, 1914. On the 5th of October, 1914 there was a 
compromise between Bindeshri Prasad and the trustees 
appointed under the will of his father. On the 6th of October, 
1914 Bindeshri Prasad executed a simple money bond in 
favour of Baldeo Prasad in lieu of the moneys due on the two 
promissory notes given by his father on the 7th of January, 
1912 and 10th of April, 1912 to Baldeo Prasad. The amount 
due on the said two promissory notes on the 6th of October, 
1914 was found to be Rs. 9261-8-9. The bond carried in- 
terest at the rate of Re. 1 per cent. per mensem. On the 6th 


= of September, 1918 the suit, ont of which this appeal has 


arisen, was brought by Baldeo Prasad to recover the sum of 
Rs. 9261-8-9 plus interest on foot of the bond dated the 6th 
of October, 1914. The claim was resisted by Bindeshri 
Prasad on various grounds. He said that the bond in suit 
was obtained from him under undue influence and pressure, 
that it was without consideration and that he was not bound 
to pay it. The learned Subordinate Judge who tried the 
suit came to the conclusion that Bindeshri Prasad had failed 
to prove the allegation ag to pressure and undue influence, 
and that the bond was for consideration. But he further 
held that the defendant was not bound to pay it as the bond 
was given in lieu of debts which were contracted by his 
father at a time when the estate was under the Court of 
Wards and under the Court of Wards Act a ward could not 
enter into a valid contract. In appeal before us it is con- 
tended on behalf of the plaintiff-appellant that the view 
taken by the court belowis incorrect. It is conceded that 
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the bond in suit was given in lieu of the debts contracted by 
Ganesh Prasad atea time when he was a ward of the Court of 
Wards; but it is said that it is the pious duty of a Hindu son 
to pay off the debts of his father, and that the bond in suit 
was given for consideration and the defendant is liable to 
pay it. In support of this a case is cited which is to.be found 
at page 974,of 46 Indian cases. We find ourselves un- 
able to accede to the contention of the plaintiff-appellant. 
Under section 34 0f Act III of 1899, the Act which was 
applicable at the time the two promissory notes of the 7th 
of January, 1912, and the 10th of April, 1912, were given, 
Ganesh Prasad was incompeteut to enter into any contract 
which might involve him in pecuniary liabilty. In other 
‘words, any contract by which he made himself pecuniarily 
liable was void. The bond in suit was given by bis son in 
consideration of the two promissory notes mentioned above. 
We do not think that it was the pious duty of the son to 
pay off such loans as were contracted by his father during 
the time that the estate was under the Court of Wards. 
The case relied on by the learned counsel on behalf of the 
plaintiff-appellant is quite different to that before us. In 
that case both the father and the son gave a bond after the 
release of the estate from the management of the Court of 
Wards not merely for the sum that was borrowed during 
the management of the Court of Wards but for a further 
sum that was advanced after the release of the estate. The 
facts of the two cases are quite different. We, therefore, 
agree with the lower court that the bond in suit is not 
enforceable against the defendant. The appeal fails and is 
dismissed with costs. 

Appeal dismissed. 


MUSAMMAT MUBARAK FATIMA (Plaintiff) 
versus 
MUHAMMAD QULI KHAN (Defendant).* 


Agra Tenancy Act (Local Act No. [U of 1901), section 201—Evidence— 
Presumption—Record of plaintif s share, alteration in—How to give 
efect to. 

Where, ina suit for profits, it is found that an alteration in the 
revenue record as to the plaintiff's share in the property has beén 
made prior to the institution of the suit but during the period for 
which the profits are claimed, it is thesduty of the court, to consider 
the order by which the alteratio ı was made and to give effect to.the 
intention of the said order. If, for* instance, a plaintiff was the 
recorded proprietor of an eight anna share in a mahal during the 
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first year of the period in respect of which profits were claimed, and 
it were shown that after the close of that yeag he had been recorded 
as proprietor of a four anna share only, upon a finding that he had 
transferred his interest in the remaining four anna share after the 
close of the first year in suit, then the duty of the court would be to 
give effect to the entries year by year, calculating the profits for 
each ycar on the basis of the record as it stood in respect of the 
said year in the revenue papers When, however, it is clear, upon 
an examination of the order passed by the Revenue Court, that the 
alteration made in respect of the extent of the plaintifs share was 
intended to be a correction of a previously erroneous entry, and 
was not passed upon any alleged transfer having occurred during 
the years covered by the suit, then the Revenue Court is bound to 
give effect to the entry as it stood on the date of the institution 
of the suit. 

Durga Prasad v. Hazari Singh, [i911) I. L. Re, 33 All, 799, 
Lachman Prasad v. Shitabo Kunwar, [1920] 18 A L J. R, 1008 
and Mubarak Fatima v. Muhammad Quli Khan, [1921] 19 A L. J. 
R, 732, referred to, 


SECOND APPEAL, from a decree of Basu Ksurrop Goran 
Banersi, Additional Judge of Bareilly, confirming a decree 
of Munshi Ibrahim Husain, Assistant Collector, First Class. 


Mukhtar Ahmad, for the appellant. 
Uma Shankar Bajpai, for the respondent. 
The judgment of the court was delivered by 


Piaa@ort, J.—This is a plaintiff's appeal in a suit for 
rofits. These were claimed on account of three years, 1323, 
1324 and 1325 Fasli, in respect of a share of 74 biswas and 
odd in a certain mahal. The defendant replied that the 
plaintiff was the proprietor only of a share of 12 biswansis 
and odd, that is to say, about one-twelfth of the share stated 
in the plaint. The court found that during the years 1323 
and 1324 Fasli the plaintiff stood recorded as proprietor of 
the entire share claimed by her, but that this entry had been 
altered under the orders ofa Revenue Court, and the entry 
recording-the plaintiff as proprietor of only 12 biswansis 
and odd had been made before the commencement of the re- 
venue year 1325 Fasli. Both the courts below have held 
that the entry of the year 1325 Fasli, made before the insti- 
tution of the present suit, raised an irrebutable presumption 
that the plaintiff’s share was only that shown in the said 
entry (ngmely 12 biswansis and odd}, and they have based 
their decrees upon this finding. In appeal before us two 
‘points have been raised, and we may note that three have 
been argyed. With respect to the third point, it is only 
necessary for us to say “that a plea was taken before us in 
argument which we caanot find in the memorandum of 
appeal to this Court and which was not even taken by the 
plaintiff in her appealeto the lower appellate court. The con- 
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tention is that, even on the share of 12 biswansis and odd and Cavin 
the figures given im the patwari’s statement and accepted by 
both the courts below, the sum in arithmetic has been so ans 
worked out as to give the plaintiff less than her lawful dues. Musammar 
We have not looked into this matter or allowed the point to Musarar 
be taken. It was essentially one of fact, to be determined Fatma 
by the lower ,appellate court and, not having been taken Hoian i 
at all in that court, must be held to be concluded Qom Kaan. 
against the plaintiff by the decision of that court. With — 
respect to the extent of the plaintiff's share, the memorandum Piggott, J. 
of appeal raises two distinct points. The first of these is 
that the irrebutable presumption recognised by this Court in 
the Full Bench decision of Durga Prasad v. Hazari Singh (©), 
should be applied to each one of the three years in suit in 
accordance with the entries in the revenue records as they 
stood at the commencement of each of those years. If this con 
-tention were adopted, the plaintiff wouid be entitled to pro- 
fits calculated on the share as claimed in the plaint in respect 
of each of the years 1323 and 1324 Fasli, and to profits on the 
smaller share of 12 biswangis and odd in respect of the third 
year‘only. We have been referred to two decisions of this 
Court, one of which was ina suit for profits between the . 
same parties. This is the case of Mubarak Fatima v. Muham- 
mad Quli Khan (?} Reference is made in that judgment to 
a previous decision by another Bench of this Court in the 
case of Lachman Prasad v. Shitabo Kunwar (3). These two 
cases are authority for this proposition, that if on the date 
of the institution ofa suit for profits the plaintiff’s name 
stands in the revenue record as the proprietor of a certain 
share, the Revenue Courts are bound to presume the correct- 
ness of that entry and to frame their decree for profits 
accordingly, in spite of the fact that during the pendency of 
the litigation (either in the trial court, or in a subsequent 
appeal, or in second appeal) there may have been an order 
of the Revenue Court altering the entry in question. These 
cases are, therefore, distinguishable from the one now before 
us, in which there had been an alteration in the revenue 
record prior to the institution of the suit. We have to con- 
sider the question now raised independently of any express 
authority of this Court to which we have been referred. It 
seems to us that in a case like the one before us, when there 
has been an alteration in the revenug record prior to the 
institution of the suit, but made during the period for which 
profits are claimed, the duty of the court trying a suit for 
profits must be to consider the order*by which the’ alteration 
was made and give effect to the intention of the said order. 
If, for instance, a plaintiff was the recorded proprietor of 
(1) [9r] WL R, 33 All, 799. — (2) [r921] 19 ALL J. R,, 732. 
(3) [1920) 18 A. L. J. Rẹ 1008. 
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an eight anna share ina mahal during the first year of the ` 


period in respect of which profits were elaimed, and it were 
shown that after the close of that year he had b2en recorded 
as proprietor of a four anna share only, upon a finding that 
he had transferred his interest in the remaining four anna 
share after the close of the first year in suit, then the duty 
of the court would be to give effect to the. entries year by 
year, calculating the profits for each year on the basis of 
the record as it stood in‘respect of the said year in the 
revenue papers. When, however, itis clear, upon an exa- 
mination of the order passed by the Revenue Court, that 
the alteration made in respect of the extent of the plaintifi’s 
share was intended to be a correction of a previous 
erroneous entry, and was not passed upon any alleged 
transfer having occurred during the years covered by the 
suit, then the Revenue Court is bound to give effect to the 
entry as it stood on the date of the institution of the suit. 


- Applying this principle to the present case, the decision of 


the courts below calculating the plaintiff’s share of profits 
on the basis of her being the proprietor of a share of 12 
biswansis and odd only appears correct. There is, however, 
a further point to be considered, which arises out of the 
decision. of this Court in the case of Mubarak Fatima v, 
Muhammad Quli Khan (1). That decision was pronounced 
on the 28rd of May, 1921, that is to say after the decision of 
the lower appellate court in the case now before us, and 
indeed after the institution of the present appeal. The 
learned Judges had before them the order of the Revenue 
Court by which the village papers were corrected with effect 
from the year 1325 Fasli and they considered that order in 
connection with the decision of a Civil Court upon which it 
purported to be founded. They came to the conclusion that, 
as a matter of fact, the Revenue Court had misunderstood 
the Civil Court’s decision and had ordered the plaintiff's 
name to be recorded in respect of a smaller share than that 
awarded to her in the Civil Court litigation. So far_as we 
can understand the matter, the opinion of the learned Judges 
in the case above referred to was that the plaintiff had been 
found by the Civil Gourt to be entitled in her own right to 
one-sixth of a share of 7 biswas and odd, which is evidently 
just double the share in respect of which she was recorded 
as proprietor by the, Revenue Court and in the papers on 
the basis of which the decree under appeal was framed. 
Assuming, as we must do, that this decision was correct, it 
would seem that the courts below have, as a matter of fact, 
awarded the plaintiff on account of each of the three years 
in suit only one-half of the profits which she would have 


1) [i921] 19 A. L. J. Re, 732. 
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obtained if the Revenue Court had not misunderstood the 
decree of the Civi’ Court upon which it professed to act. 
We think, however, that it is impossible for us in the present 
suit to give the plaintiff any relief on the basis of this con- 
tention. The presumption raised by the Revenue Court 
records must be applied either one way or the other. Accord- 
ing to the plaintiff-appellant it ought to be applied so as to 
treat her as proprietor of the entire share of seven biswas and 
odd during each of the years 1323 and 1324 Fasli, a contention 
which we have already repelled.. If we had acceded to this 
contention, the plaintiff would have received a great deal too 
much. The only alternative for us, so far as the present 
suit is concerned, is to accept the revenue record as it stood 
on tbe date on which the present suit was institvted and to 
affirm the decree under appeal, although it proceeds upon 
an entry made in accordance with a Revenue Court decision 
which this Court has pronounced to be erroneous. The 
effect of the present suit will apparently be to dispossess 
the plaintiff to the extent of one-half of the share which the 
learned Judges of this Court in the former litigation pro- 
nounced to be her rightful share. We fear that we have to 
leave the plaintiff to seek an appropriate remedy for this 
dispossession in a further Civil Court litigation, unless she 


_ can persuade the Revenue Courts by means of a fresh ap- 
` plication to reconsider their own order respecting the entry 


in the Revenue records in the light of the decision pro- 
nounced by this Court and to make a further correction. 
Even if this were done now, the actual result would bea 
temporary dispossession of the plaintiff in respect of the 
years covered by this suit, and for this we can see no remedy 
other than by way of suit ina Civil Court. As the case 
stands, we must dismiss this appeal, and we doso according- 
ly with costs. 

Appeal dismissed. 


8., ALI JAWAD anp oTuEns (Plaintiffs) s 
versus 
KULANJAN SINGH anp otaers (Defendants) * 


Evidence Act (I of 1872), section 92, Proviso 3,—Parol evidence qualifying 
a engagement tna “written document—Admissibility of such evi-° 
ence. 

It was not intended by proviso (3) to Section 92 of ‘the Indian 
Evidence Act to permit the terms of a written contract to be 
varied by a contemporaneous oral agreement. The proper mean- 

_ ing of the proviso is that a contemporaneous oral agreement to 
* 5. A. No. 655 of r919. . 
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the effect that a written contract was to be of no force or effect 
at all, and that it was to impose no obligation atall, until the 
_ happening of a certain event, may be proved. It may be shown 
that the instrument was not meant to operate until the bappening 
of a given condition; but it cannot be shown by parol evidence 
that the agreement is to be defeated on the happening of a given 
event, 
Ramjiban Serowgy v. Oghore Nath Chatterji [1897] 1. L.R, 
25 Cal., 401 and Vithu Jairam v. Akaram |1917] 42 I.C 372 
referred to. 


: SECOND APPEAL, from a decree of CHAUDHRI Saryip ABDUL 
Hasan, Additional Subordinate Judge of Jaunpur, con- 
firming a decree of Maulvi Farid-ud-din Ahmad Khan, 
Additional Munsif. 

Mukhtar Ahmad, for the appellants. 

Haribans Sahai, for the respondents. 
The judgment of the Court was delivered by 


Ryves, J.—The facts of this case are as follows. The 
plaintiffs executed on the 18th of September, 1903 a usufruc- 
tuary mortgage for five years in favour of Kulanjan Singh 
and Sat Ram. The deed is not on the record and it is not clear 
what exactly was mortgaged. According to the plaintiffs, on 
the 10th of August, 1905, they executed a simple mortgage for 
Rs. 599 in favour of Mahabir Singh in which an eight anna 
zamindari share in five villages was hypothecated. The in- 
terest chargeable was Rs. 2 per mensem. On the 8th of Oc- 
tober, 1908, the plaintiffs executed a usufructuary mortgage of 
an eight anna two pie share in three villages which had been 
hypothecated in the mortgage of 1905 in favour of Kulanjan 
Singh alone. This mortgage wasfor Rs. 2,400 and for 15 
years. The plaintiffs stated that under a contemporaneous oral 
agreement, when the mortgage of the 10th of August, 1905, 
was entered into, it was agreed between the parties that if 
the plaintiffs executed a usufructuary mortgage subsequent- 
ly, then in that case the mortgagee would not charge the in- 
terest as agreed upon in the mortgage-deed of 1905. It 
appears that proceedings were taken before the District 
Judge in lunacy with reference io one of the plaintiffs and 
in those proceedings the guardian of the lunatic wished to 
raise a loan on the property, whereupon the defendants 
produced the mortgage-deed of 1905 and claimed that.it had 
ot been fully discharged. This was the cause of action 
alleged in the plaint and the plaintiffs sued for a declaration 
that the mortgage-deed of 1905 had been paid off. The main 
defence with which we are now concerned was that there were 
two mortgage deeds executed in August, 1905 and that asa 
matter of fact only the interest due on those two mortgages 
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had been paid when the mortgage of 1908 was executed and 
that the principal’ sums due on both the mortgages were 
still unpaid. Both courts have tried the case on the allega- 
tions of fact mentioned in the plaint, assuming them to be 
correct, but have come to the conclusion that oral evidence 
was inadmissible to prove the contemporaneous agreement 
set up by the plaintiffs and, consequently, that having regard 
to thé terms of the mortgage of 1908, the allegation of the 
plaintiffs was not proved. -They dismissed the suit. The 
plaintiffs come here in second appeal and they urge two 
points, (1) that under the proviso to section 92 of the Indian 
Evidence Act oral evidence could be given to prove that 
on the happening of a certain event the agreement to pay 
interest would cease to be operative, and (2) that they could 
prove that as a matter of fact when the document of 1908 was 
executed the whole amount due under the mortgage of 1905 
was remitted and that this was evident from the terms of the 
document of 1908 itself and the court below had misread 
the document. 


The meaning of proviso (3) would seem to be illustrated 
by in illustration (j) to section 92 and it would seem to refer 


Sto cases where there was an oral agreement to the effect 


thata contract in writing was to take effect only on the 
happening of a particular contingency. 

On the first point it has been pointed out that “a distinc- 
tion must be drawn between the cases where the matter 
sought to be introduced by extraneous evidence is a condi- 
tion precedent or a defeasance. It may be shown that the 
instrument was not meant to operate, until the happening 
of a given condition; but it- cannot be shown by parol 
evidence that the agreement is to be defeated on the hap- 
pening of a given event.” (Vide Woodroffe and Amir Ali, 
Law of Evidence, 6th Edition, page 601). This seems to 
sumup the English law on the question, and it does not 
seem to us that in this respect proviso (3) lays down any- 
thing different. In the case of Ramjiban Serowgy v. Oghore 
Nath Chatterjee, (1) Mr. Justice Sale took the same view. 
He says: “I do not think that it was intended by proviso (3) 
to permit the terms of a written contract to be varied by a 
contemporaneous oral agreement; but having regard to the 
illustrations (b) and (7), I think the proper meaning of 
proviso (3) is that a contemporaneous oral agreement te 
the effect that a written contract was to be of no force or 
effect at all, and that it was to impose no obligation at all 
until the happening of acertain event may be proved.” 
The same view was taken by a learned Judge of thé Nagpur 
Chief Court in Vithu Jairam v. a de (2) and we agree 
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entirely with that judgment. This disposes of the first point. 


As to the second point, of course the plaintiffs could 
prove if it was a fact, that when the mortgage of 1908 was 
executed, all liability under the previous mortgage of 1905 
was discharged. This, however, was not their case as 
brought in their plaint and the argument that the terms of 
the document itself are only consistent with this view, can- 
not be supported. Under the mortgage of 1905 the princi- 
pal sum of Rs. 599 was advanced. When tbe mortgage of 
1908 was executed, it was recited that a sum of Rs. 600 was 
left with the mortgagee “‘to pay Mahabir”. That is all. 
No reference is made to any particular debt or to any parti- 
cular mortgage, much less is there any recital to the effect 
that this payment of Rs. 600 was in complete satisfaction of 
the whole debt due to Mahabir. But it is said that the 
words later on written in the document must be considered. 
They are to the effect that the property then mortgaged “is 
free from all charges and liability”. It is said these words 
can only, mean that the whole liability under the mortgage 
of the 10th of August, 1905, was admitted to have been dis- 
charged. There might have been some force in this argu- 
ment if it were not a fact that there were several mortgages 
between these parties on the record, and we find the same 
words occurring in other mortgages where they cannot have 
the meaning which the plaintiffs now seek to put on this 
mortgage. It seems to be a set phrase used carelessly by 
the scribe of these documents. In the written statement it 
is stated that as a matter of fact there were two mortgages 
executed in the month of August 1905 by the plaintiffs in 
favour of Mahabir. When the deeds are on the record, 
the sum of Rs. 600 which was left to be paid to Mahabir 
represented not the whole amount due to Mahabir but the 
interest then due on the two mortgages. This may be go or 
it may not but it shows that the words relied upon as 
proving the complete satisfaction of the particular mortgage 
of the 10th of August, 1905, do not of necessity mean what - 
the appellants contends. It is, however, a remarkable circum- 
stance which is on the record that the mortgage deed of 
the 10th of August, 1905, was in the possession of Mahabir 
and was produced by him. If it had been paid off and 
nothing remained due whatever under that mortgage, one 
would have expected it to have been given back to the 
plaintiffs or at least to the defendant Kulanjan Singh, who 
satisfied it, with an endorsement to that effect. 


* In onr opinion, therefore, the view taken by the courts 
below is right and we dismiss this appeal with costs. 


Appeal dismissed. 
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NARAIN SINGH AND ANOTHER (Defendants) - 
versus 


RAJ KUMAR SINGH ann otHers (Plaintiffs) AND 
MUSAMMAT JAGTA KUAR AND OTHERS (Defendants) .* 


Hindu Law—Female having life estate, compromise by— Hever sioner, 
effect on. 


A Hindu woman was in possession of certain property by inheri- 
tance to her father who was the last male holder. A suit was 
brought against her and her minor son, who was the next rever- 
sioner, by persons who had no right to the estate. She compro- 
mised the case, without contest and even before a guardian ad 
litem of the mihor was appointed, as a result of which half of the 
property was given to the plaintiffs inthat case. In a suit subse- 
quently brought by her son, eld, that the compromise was not a 
settlement of a bona fide family dispute, and was not binding on the 
present plaintiff. 

Held, further, that his mother had no power to bargain away her 
son’s right. ; 

Amrit Narayan ‘Singh v. Gaya Singh (1918) 16 A, L. J. Ry 265. 
followed 

Szoonp APPEAL, froma decree of Basu Jagat Narain, 
District Judge of Azamgarh, confirming a decree of Babu 
Raj Behari Lal, Subordinate Judge. 


Iqbal Ahmad, for the appellant. 
Peary Lal Banerji, for the respondent. 
The judgment of the Court was delivered by 


Ryves, J.—The following facts are admitted. Dawan 
and Budhan Singh were brothers. Dawan died leaving him 
surviving a widow Musammat Khaira and two daughters the 
Musammats Kalwanta and Maktola. On his death, his 
widow’s name was recorded against half the property that 
had originally belonged to Ranjit Singh, the father of the 
above mentioned brothers. Budhan had two wives, Musam- 
mats Palti and Samarkha, and by the latter a daughter 
Musam:nat Jagta who was the mother of Raj Kumar Singh, 
plaintiff no. 1, and two other sons who are now dead, who 
were also plaintiffs. 

The plaintiffs (who are all minors) brought this suit on 
the allegation that the two brothers ‘Dawan and Budhgn 
were joint, and that on the death of Dawan, Budhan guc- 
ceeded to the whole property by right of survivorship, and 
that Musammat Khaira’s (Dawans widow’s) name was record- 
ed against half only for her consolation. After her death, 
and Budhan’s death, the names of his widows were recorded 
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against the entire family property. On their death, Musam- 

mat Jagta Kuar succeeded toa daughter’s estate and the’ 
name-of the plaintiff was recorded against the whole pro- 

perty. Then Musammats Kalwanta and Maktola brought a 

suit against Musammat Jagta, claiming the property, and on 

the 20th June, 1911 ‘‘deceived her, and caused her to file a 

compromise ” by which she admitted their right to half the 

property, which is now the subject of dispute. The suit 

was decreed according to the c»mpromise and their names 

were recorded against half. On 16th September, 1912, these 

ladies executed a mortgage, which was “ fictitious and 

without consideration ”, in the name of Narain Singh. The 

relief claimed in this suit was a declaration that on the death . 
of Jagta, plaintiffs are owners of the property in dispute, 

and prayed that the mortgage be “ cancelled ” as against 

the plaintiffs. 


Thoy made Musammat Kalwanta, (Maktola being dead) 
defendant first party, Musammat Jagta defendant second 
party and-Narain Singh and his sons, defendants third 
party. f f 
The main defence to the suit was that Dawan Singh and 
Budhan were separate, and his widows name was entered 
against her late husband’s own share as his heir; that on her 
death, the widows of Budhan wrongfully got possession of 
this property; that Musammat Maktola and Kalwanta then 
brought their suit against Jagtd and plaintiff No. 1, Raj 
Kumar Singh; the suit was properly compromised and the 
right of Maktolá and Kalwanta was admitted and decreed. 
Then came the mortgage to Narain Singh whereupon Musam- 
mat Jagta brought a suit, in which sbe joined Raj Kumar 
Singh’ as co-plaintiff, to have the compromise she had 


entered into set aside on the ground that’ it was induced 


by fraud, but the suitwas dismissed. In short, they pleaded 
that the compromise was valid, and bound the plaintiffs, 
and that the plaintiffs suit was barred by the rule of res 
judicata. - 

On these pleadings the parties went to trial. The trial 
court found on the clearest possible evidence, chiefly docu- 
mentary, that the brothers, Dawan and Budhan were joint, 
and that on the death of Dawan, his widow and daughters 
had no right whatever to succeed to any property. 


It held the compromise was not binding on the plaintiffs 
as “there.was no real trial of the case and Jagta was not 
entitled in this way to compromise the future claims of her 
issue”; Maktola and Kalwanta had no interest in the pro- 
perty, and so the compromise was “fully injurious to rever- 


sioners”. . . 
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On the plea of res judicata, it held that Raj Kumar Singh 
was an unnecessary party to Jagta’s suit, and so was not 
bound by the decision. It decreed the suit. On appeal, the 
evidence as to jointness was so overwhelming, that the plea 
of separation was abandoned, and the fwo remaining pleas 
only were pressed. 


On the first point the lower appellate court held, that 
(1) Jagta had no power to bargain away the rights of her 
son, following the recent Privy Council case Amrit Narayan 
' Singh v. Gaya Singh (1), and it further held (2) that Jagta 
had “entered into the compromise recklessly without pro- 
tecting the interests of her minor son”. On the third point 


it held that “‘as the compromise itself is not binding on the - 


plaintiffs’, the dismissal does not affect the plaintiffs, who 

“cannot forfeit their right to inherit the property after the 

death of their mother on account of her reckless conduct”. 

It upheld the decree. The defendants come here in second 

nee We note that plaintiffs 2 and 3 and Jagta are now 
ea 


An elaborate argument has been addressed to us on both 
sides and a large number of cases have been quoted, some 
of which may not be easily reconcilable ; but having regard 
to the. findings of the lower appellate .court, we have no 
difficulty in deciding the appeal, and do not propose to dis- 
cuss these rulings. 


The main argument for the appellants is (1) the com- 
promise was bona fide, and until it could be proved that it 
had been obtained by fraud, it could not be set aside. 
Fraud had not been proved. (2) The compromise may be 
regarded “as a family settlement” within the meaning of 
the well known Privy Council cases, and, as such, was bind- 
ing. It is said there was ‘a bona fide dispute between the 
members of the family. Jagta represented the estate and 
this was areasonable settlement by her by which each 
” branch of the family got a half. 


Now, what are the facts? The brothers were joint. On 
the death of Dawan, Budhan succeeded to the whole 
of the property. On his death his widows were entitled 
to a life estate, after them the daughter of Budhan came 
into a life estate and on the birth of Raj Kumar Singh 
plaintiff No. 1, he was sole reversioner to the whole. This 
state of things depended on whether Dawan and Budhar 
were separate or joint. It was admitted in the lower 
appellate court that they were joint when Dawan died. 
It follows that his daughters, Maktola and Kalwanta, had 
no shadow of claim to any of the property when they 

(1) [1918] 16 A. L. J. R., 265, è 
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filed their suit against Jagta and the infant Raj Kumar 
Singh. Soon after the filing ofthe plaint in that suit, 
the 27th June, 1911, was fixed for the appointment of 
Jagta as guardian ad litem to her infant son, then a baby 
in arms. On the 20th June, Jagta filed her compromise. 
No written statement had been putin, issues had not been 
fixed, nor was any order made appointing a guardian 
ad litem for the minor. These facts speak for themselves. 


There was no contest, and the conduct of Jagta, who was in 


poesession of the whole property and who should have . 
known that the plaintiffs had no sort of claim, was so pre- 
cipitate, (although the courts below have held it to be 
“reckless” only), that the inference that the compromise 
was obtained improperly, is almost irresistible. But, in any 
case, as held by the Privy Council, in the case relied on by 
the lower court, Jagta could not bargain away her son’s 
right which was only a spes successionis. It was nota 
settlement of a bona fide family dispute such as has been 
recognised by the Privy Council. 

The minor himself cannot be considered a party to the 
suit, as no guardian had been appointed. He, therefore, 
cannot be personally bound as a party to the compromise 
and decree. 

With regard to the last point the mere fact that Jagta - 
joined her minor son, who was quite an unnecessary party, 
in her suit, will not, we think, make the decision against 
her res judicata against her son. 


In the result, the appeal fails and is dismissed with 
costs, including in this Court fees on the higher seale. 


Appeal dismissed. 


SHEO PRASAD (Plaintiff) 
Versus : 
. SRI PAL /Defendant).* 
Fraud—Suit to recover monty paid under decree, maintainability of. 
A sult to recover money paid to the defendant under a decree 
cannot be maiotained on the ground that the suit in which 
the decree was passed was a false one and was supported by false 


evidence, when the allegations of collusion and frand made in the 
plaint have not been substantiated, š 


Jaski Kuar v Lachmi Narain [1915] I. L. R, 37 All, 535 
and Tilak Ram v. Daulat Ram Frees} I. L. R, 32 AlL, 145 
referred to, 

_* E. A. No. 25 of 1920 


VOL. XX.) HIGH COURT 255 


Fiest APPEAL from a decree of Basu SUDERSHAN DAYAL 
Sans, First Addittonal Subordinate Judge of Aligarh. 


M. L. Agarwala and Panna Lal, for the appellant. 
Girdhari Lal Agarwala, for the respondent. 
The judgment of the Court. was delivered by 


Rariquz, J.;-This appeal arises out of a suit brought by 
the plaintiff-appellant for the recovery of Rs. 9,500 princi- 
_ pal and interest on the following facts:— 


It appears that one Mst. Sona, the widow of Girdhari 
Lal, was in possession of her husband’s estate, after his 
death, consisting of certain shares in two villages called 
Nagla Achal and Nagla Pachauni. On the 13th September, 
1888, she executed a deed of mortgage in respect of the share 
in Nagla Achal in lieu of Rs. 600 in favour of Sri Pal. She 
died in 1889. Onthe 21st July, 1890, Megh Raj and Sant 
Lal, the reversioners of Girdhari Lal, executed a simple 
mortgage for Rs. 2,000 in favour of Ganga Ram. The 
property hypothecated in the said deed was the share in 
Nagla Pachauni. The mortgagors left Rs. 692 with 
Ganga Ram the mortgagee for payment to Sri Pal. On the 
4th August, 1909, Sri Pal sued to recover his mortgage 
money. He brought a suit against Megh Raj and the heirs 
of Sant Lal, the latter having died. Banarsi Lal had, prior 
to the suit of Sri Pal, purchased the share of Girdhari Lal 
in Nagla Achal. He died, however, prior to the institution 
of the suit of Sri Pal. Tota~Ram and Sheo Prasad as his 
legal representatives were impleaded as defendants by Sri 
Pal in his mortgage suit. The purchasers contested the suit 
onthe ground, among others, that the mortgage money 
claimed by Sri Pal had been left with Ganga Ram and 
Ganga Ram should have been made a party and should be 
made to pay. The contesting defendants did not say in so 
many words that Ganga Ram had paid off the mortgage but 
they implied by their pleas in their written statement that 
probably the money had been paid. On the 7th July, 1910, 
a decree was passed in favour of Sri Pal. The contesting 
defendants preferred an appeal which was compromised on 
the 13th February, 1911. The decree of Sri Pal was satis- 
fied. In 1914 Sheo Prasad sued the heirs of Ganga Ram for 
the recovery of Rs. 4,000 which he had paid in -satisfac- 
tion of the decree of Sri Pal. The hvirs of Ganga Ram, 
pleaded payment to Sri Pal and their plea was successful. 
The claim of Sheo Prasad was dismisged on the 2nd August, 
1915. The appeal of Sheo Prasad was also unsuccessful. 
On the 17th June, 1919, the suit out*of which this appeal has 
arisen was brought by Sheo Prasad for the recovery of Rs. 
4,000 together With interest on the allegation that Sri Pal 
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Orv. and the heirs of Ganga Ram had colluded to defraud him 
rece and hence the money that he had to pap to Sri Pal should 
ma be refunded to him. The allegation of collusion was denied 


. azo by Sri Pal us also the statement that the heirs of Ganga 
Prasan Ram had paid him any money due on his mortgage. _ 
ger P ae The learned Subordinate Judge decided against the 

ones plaintiff holding that there was no proof to his satisfaction 
Rafique, J. that Ganga Ram or his heirs had paid off the mortgage of 
Sri Pal prior to the institution of the suit of Sri Pal. He . 
was also of opinion that no collusion had been made ont in 
the case. 


We think that on the facts as stated above and in the 
absence of evidence in support of the alleged collusion, the 
suit of the plaintiff is not maintainable. It seems to us 
that the plaintiff has been the victim of circumstances and 
bad management of his case in the former litigation. The 
fact, however, remains that as the collusion alleged in the 
plaint has not been established the mortgage decree of Sri 
Pal against: the appellant can not be ignored or set aside 
and relief granted to the plaintiff on the ground that Sripal 

e brought a false suit and gave false evidence in support of 
his case. The view that we have taken is supported by the 
case of Janki Kuar v. Lachmi Narain (1). The learned 
Vakil for the appellant has referred to the case of Tika Ram 
v. Daulat Ram (2). The facts of that case were quite 
different to those of the appeal before us. In that case it 
was held that if the non-service on the defendant is due to 
the fraudulent conduct of the plaintiff in the suit and others 
acting for him which has led to a decree against the defend- 
ant, such decree may be set aside on the ground of fraud. 
That, however, is a very different case to the one before us. 


The appeal, therefore, fails and is dismissed with costs 
including fees in this Court on the higher seale. 


Appeal dismissed. 


(t) [rors] I. L. R., 37 All, 535. : 
(2) [1909] I. L. R., 32 All, 145. 
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CHUNNI LAL (Plaintiff) 
versus 
GOKUL (Defendant).* 


Provincial Small Cause Courts Act IX of 1887), Section 32, Clause (2)— 
Institution of suit before a Munsif having no power totry it as a 
Small Cause Court Suit—Subsequent extension of the Munsif’s powers 
—Jurisdiction to try the case as a Small Cause. 

Where a suit for the recovery of a sum of Rs. 157 was 
instituted in the Court of a Munsif invested with Small Cause 
Court powtrs only up to Rs. 100: Æeld, he had no jurisdiction to 
try the suit as a Small Cause suit, although at the time of the 
trial his powers under the Small Cause Court Act had been extend- 
ed up to Rs. 250. 

Mahima Chandra Sirdar v. Kali Mandal [1907] 12 È, W. N., 
167 referred to. 

Orm Revision, from an.order of Banu HARIHAR Prasap, 
Munsif, exercising the powers of a Judge of the Court of 
Small Causes at Fatehabad. i 

Baleshwari Prasad, for the applicant. 

The opposite party was not represented. 

The following judgment was delivered: — 

Ryvexs, J.—This is an application in Civil Revision. The 
applicant was plaintiff in the court below and filed a suit 
on a money bond for Rs. 157 in the court of the Munsif 
of Fatehabad sitting at Agra, onthe 12th of May, 1921. 
At that time the presiding officer, the Munsif, had been 
invested with Small Cause Court -powers only up to 
Rs. 100. The Ist of June was fixed for the decision of the 
case. On the 19th of May, 1921, the Munsif’s powers under 
the Small Cause Court Act were extended up to Rs. 250. 
He, therefore, tried the suit as a suit of small causes. The 
defence to the suit was that certain payments had been 
made. The court accepted the evidence of the defendant 
and gave the plaintiff a decree for Rs. 78 only. It is urged 
before me that the court below had no jurisdiction to try 
the suit as a small cause suit, and it seems to me that having 
regard to section 32 clause’ 2 and section 33 of the Provin- 
cial Small Cause Court Act (Aet IX of 1887), the court had 
no jurisdiction to try the suit, which had been filed properly 
as a regular suit, as a Small Cause Court suit. Paragraph 2 
of section 32 runs as follows: —“* Nothing in sub-section (1) 
with respect to courts invested with the jurisdiction of 4 
Court of Small Causes applies to suits instituted or proceed 
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ings commenced in those courts before the date on which they 
were invested with that jurisdiction”» When the plaint 
in this suit was filed on the 12th of May, 1921, the presiding 
officer of the court had no jurisdiction to try it as a Small 
Cause Court suit. He, therere, it seems to me, on the plain 
words of the section had not right to try it as such on the 1st 
of Jane. The point seems to me quite clear, and ifan 
authority is required, I would quote Mahima Chandra 
Sirdar v. Kali Mandal, (1) which is exactly in point. The 
laintiff, owing to the suit having been treated as a Small 
use Court suit, has lost his appeal from the finding of the 
court as to part payments. Iam, therefore, constrained to 
allow this application with costs and set aside the decree 
of the court below and send the ease back to be disposed of 
as a regular suit. 


Application allowed. 
(1) [1907] 12 C W, N., 167. 


` 


. SHIAM SARAN (Plaintiff) ` 
versus 
BANARSI DAS ayn orners (Defendants) .* 


Appellate Court, powers and duties of—Finding of facts—No finding 
as to their effect—Remanding case for preparation of decree—Pro- 
priety of—Morigage—Mortgagee acquiring ownership of part of 
mortgaged property— Right of part owner of property to redeem, 

Where a District Judge on appeal found certain facts and ins- 
tead of working out the legal effect of those facts sent back the 
case to the trial court to prepare a decree on the basis of the 

.  . findings of fact recorded by him: 

. Held, that the order of the District Judge was not proper and 
that he should have upheld or amended the decree of the trial 
court according to the findings of fact arrived at by himself. 

y Where the integrity of a mortgage had been broken up by the 
mortgagees acquiring the ownership of part of the mortgaged 
property, and the plaintiff, who was part owner of the remaining 
portion of it, sought to redeem it: e/d, he was entitled to re- 
deem as much of the property as did not belong to the mortgagees 
on payment of a*proportionate share of the mortgagedebt. ‘ 


Fest Appran from an order of V. E. Q. Hussey Esq., 
I. 0. 8.; District Judge of Moradabad. . 
* 8. Raza Ali, for the appellant. - 
Saila Nath Mukerji, for the respondents. 
s * R A. F. O. No, 66 of roar. 
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The judgment of the Court was delivered by 


Prasort, J.—The suit out of which this appeal arises 
was for the redémption of a mortgage of the 7th of July, 
1891, the debt.secured by which amounted to R&. 1357-4. 
The plaintiff admitted that the integrity of the mortgage 
had been broken up and that the first three defendants, 
impleaded as the heirs of the original mortgagee, have ac- 
quired one-half of the equity of redemption. He asserted 
himself to be the owner of ths of the remaining half share 
in the equity of redemption and sued to redeem the mort- 
gage in respect of the said half share, that is to say, so 
much of the mortgage as affected property of which the mort- 
gagee had not become the owner. He impleaded in the array 
of defendants all persons who could possibly be regarded 
as having a claim to any share in the equity of redemption 
along with himself. The majority of the defendants so 
impleaded supported the plaintifs claim and asked that 
his suit might be decreed as brought. , 

One defendant, by name Ehsan Beg, who was admitted 
by the plaintiff to be the owner of the remaining 4th of the 
unredeemed half share in the mortgage, asked the court to 
add him to the array of plaintiffs and to enable him to re- 
deem in this very same suit his own th share. The trial 
court refused todo this and Ehsan Beg has acquiesced in 
the decision against him. The court of first instance gave 
the plaintiff a decree for redemption of one-half of the 
property originally mortgaged on payment of one-half of 
the mortgage-debt, that is to say, Rs. 678-10. 

The three defendants who were impleaded as heirs of the 
original mortgagee appealed to the court of the District 
Judge, along with another defendant who claimed to have 
acquired by purchase from some of the heirs of the original 
mortgagor a portion of the equity of redemption in the 
share sought to be redeemed. 

The learned District Judge has set forth at some length 
the complicated series of transactions antecedent to the 
present suit. He has, however, arrived at no finding as to 
the legal effect of the facts found by him on the position 
of the parties. He has assumed that the legal effect must 
be something inconsistent with the decree passed, by the 


trial court, though he does not say exactly in what respect | 


that decree will require to be modified. He sets the decree 
aside and sends the case back to the trial court,for the 
preparation of a new decree on the basis of the findings of 
fact which he has himself recorded. » This was not a proper 
order for the Lower Appellate Court to have passed. The 
learned District Judge, having found all the facts, was 
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perfectly competent to work out their legal consequences 
himself and, if he came to the conclusior that the decree of 
the trial court required amendment, he should have amend- 
ed it and brought the litigation toa close so far as his 
court was concerned. In another respect also the learned 
District Judge is in error. He seems to assume that the 
plaintiff could not possibly redeem any portion of the mort- 
gaged property in respect of which he had not himself 
personally acquired the equity of redemption. No doubt the 
integrity of the mortgage has been broken up by reason of 
the fact that the mortgagee has acquired at least one-half 
of the equity of redemption. It is equally clear, ón the find- 
ings of the learned District Judge himself, that the plaintiff 
has acquired at least some part of the equity of redemption 


` in the remaining half share. He is entitled on the strength 


of his position as part owner of the mortgaged property to 
redeem just as much of.it as does not belong to the mort- 
gagees themselves, and he is entitled to do so on payment 
of a proportionate’share of the mortgage debt. As a matter 
of fact, his claim to redeem was supported by most of the 
defendants who might have set up an interest in the mort- 
gaged property, and the defendant Ehsan Beg has acquiesced 
in the decree of the trial court, the effect of which would 
be to put the plaintiff in. possession of the share of which 
Ehsan Beg is the owner until such time as Ehsan Beg redeems 
his share by payment to the plaintiff of a proportionate 
amount of the mortgages debt.- There is no objection what- 
ever to this and so far as this point goes the decree of the 
trial court seems to have been correct. 


The real question upon which the parties are at issue is, 
whether the mortgagees are the owners of one-half only of 
the property originally mortgaged, or of one-half plus 7/64ths 
of the other half share, that is to say, of 71/128ths in all. 
On this point the findings of the Lower Appellate Court are 
clear enough. The mortgagee Banarsi Das held simple 
money decrees against various descendants of the original 
mortgagor. In execution of these decrees he attached and 
brought to sale various fractions of the equity of redemption 
in the property with which we are now concerned. In the 
year 1908 he attached, as the property of one Munawar Beg, 
a share of 7/64ths in the property in question, brought it to 
‘sale and purchased it himself. Later, in the same year, he 
attached and brought to sale a 28/64th share, of which 14/64th 
was specified as the property of Munawar Beg and, having 

òt it advertised for sale, it was purchased by the defendant 
hazanfar Ali, who has since transferred his rights to the 
plaintiffs. | > * 
@ 
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The District Judge’s argument is that Munawar Beg 
never owned morg than 14/64ths in all in the property in 
suit; that, inasmuch as 7/64ths belonging to him had been 
brought to sale and purchased by Banarsi Das, he had only 
7/64ths left, and, therefore, Ghazanfar Ali at his auction 
purchase took 21/64ths and not 28/64ths. Ifthe contention 
of the mortgagees is correct, the only result would be that 
we should have to modify the decree of the trial court by 
reducing the share sought to be redeemed by the plaintiff 
and also the amount of the mortgage money to be paid by 
the plaintiff proportionately ; thatis to say, to the extent of. 
7/64ths in each case. We think, however, that on this point 
the trial court was substantially right and the learned Dis- 
trict Judge wrong. Banarsi Das having himself attached 
and brought to sale the entire share of 14/64ths as the 
property of Munawar Beg and having profited by the price 
bid at the auction by Ghazanfar Ali, inasmuch as the money 
realised by the auction sale was applied in satisfaction of 
Banarsi Das’s own decree, he is not entitled to plead that 
not Munawar Beg but he himself was, at the date of Ghazanfar 
Ali’s auction purchase, the owner of 7/64ths out of the 
aforesaid 14/64ths. 


In our opinion, therefore, the decree of the trial court 
was correct and did not require any amendment on the part 
of the Lower Appellate Court. We set aside the order under 
appeal and substitute for it an order dismissing the appeal 
to the court below and affirming the decree of the court of 
first instance. The plaintiff is entitled to his costs in this 
and the Lower Appellate Comrt. 


p „Appeal allowed. 
C. DUNN (Applicant) 
. versus 
KING-EMPEROR (Respondent).* 3 


Judement—Contents—Remarks against witnesses—High Court—Power 
to expunge such remarks, 

The High Court has no power to expunge remarke, reflecting 
unfavourably upon the credibility or character of witnesses, from 
the judgments of Subordinate Criminal’ Courts in cases in which 
the effective order of the lower Court is not before the High Court 
in appeal or revision. ° ` 


* Cri. Ref. No. 743 of faz 
and 
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CriminaL REFERENCE made by of A. Q. P. PULLAN Esq., 
Session Judge of Benares. s 


B. E. O'Conor for the applicants in revision. 

Satya Chandra Mukerji, for the applicant in the Reference. 

Lalit Mohan Banerji, (Government Advocate), for the 
opposite party. . 

The following judgment was delivered: —- 


STUART, J.—We have before us Criminal Reference 
No. 747 of 1921 from the Sessions Judge of Benares, and 
Criminal Revision Nos. 16 and 17 of 1922. The same point 
arises in all:—‘‘Has the High Court authority to expunge 
from the judgments of lower courts remarks reflecting unfa- 
vourably upon the credibility or the character of witnesses 
in‘ cases in which the effective orders of the courts are not 
before the High Court either in appgal or on revision?” In 
the Reference, the station-master of Benares Cantonment 
took exception to remarks reflecting upon himself made by 
a Magistrate at Benares in a judgment in a criminal case. 
In that case the accused persons were acquitted. The 
station-master appeared as a witness for the defence. The 
Magistrate, while finding that the evidence did not justify 
a conviction, disbelieved the station-master in certain par- 
ticulars. We have it that the learned Sessions Judge 
believed the station-master to be telling the truth—a circums- 
tance which goes far to remove the sting of the remarks 
made by the Magistrate. 


In the two applications in revision, a business man and 
a Vakil gave evidence for the prosecution in a case under 
section:409 of the Indian Penal Code in the Gorakhpur 
District. The Magistrate found that no-charge under section 
409 could lie on the facts, and dismissed the case acquitting 
the accused persons. He commented severely upon the two 
applicants holding that they had been disingenuous and 
acted with malice while giving their evidence. We are 
informed that the District Magistrate did not agree with 


‘ the Magistrate who tried the case upon these points and 


that he desired to appeal against the acquittal. The authori- 
ties, however, refused to appeal. e> 


These applications have been made with the intention 
of removing the remarks from the record to which the 
applicants object. = - frog 

We have first to consider whether we have any authority 
to give the applicants ‘the relief which they desire. Our 
procedure in criminal cases is to be found, except in regard 
to cases brought before the High Oourt in the exercise of 
its ordinary, original: oriminal jurisdiction, in the Code of 

s 


yOu. xx.) HIGH COURT 268 
Criminal Procedure (Act V of 1898). Thisis clear from 
section 29 of thee Letters Patent of this Court. We have, 
therefore, to examine the Criminal Procedure Code in order 
to discover whether it gives any authority. 


It has been brought to our notice that other High Courts 
and Chief Courts and Judicial Commissioners’ Courts have 
ordered portions of a record to be expunged, and it is argued 
a the fact that they didso affords authority for us 
to do go. 


We are referred, first, to the case of Baroda Nath Bhaita- 
charjya v. Karait Sheikh (1). There the Registrar of the 
Court was directed to expunge from a qudemeut of the 
Sessions Judge remarks which reflected on the Local 
Government, the District Magistrate and the Deputy 
Magistrate. 


In 1911 Twomey J. of ‘the Lower Burma Chief Court, in 
the case of Ma Kya v. Kin Lat Gyi (?) held that he had the 
power to order passages to be expunged from a judgment 
but refused to use it. 


In another case of the same Ohief Oourt, Emperor v. 
Thomas Pellako (8), the presiding Judge directed passages 
to be expunged from a judgment. 2 i 


- In Lachchu v. Emperor (4) the Judicial Commissioner of 
Oudh directed a passage, which reflected upon. the conduct 
of a counsel, to be expunged from the judgment. 


It will be seen that in none of these decisions did the 
Cout direct itself to the question as to whether it had any 
authority to pass such an order or whence it derived that 
authority. The cases are, however, not on all fours with 
the cases before us. Thereis no appeal before us. The 
circumstances in the cases before us are different from the 
circumstances in the cases to which we-have referred, for 
in those cases the Courts were adjudicating on final orders 
in appeal. We sent for the records to satisfy ourselves as 
to the regularity of the proceedings of the courts in question. 
We may say in limine that the proceedings were perfectly 
regular. The matters having, however, come before us under 
section 435, we can exercise the powers given by section 
439. Those are the powers conferred on a Court of Appeal 
by sections 195, 423, 426, 427 and 428, or on a Court by sec- 
tion 338, subject to certain qualifications, one of which is 
that_a finding of acquittal cannot be turned into one of con- 
viction under section 439. None of these sections can be 
invoked except section 423, and we have to see whether gec- 

G) [1898] 2 C. W. N. pe CCLVI (Journal). 
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tion 423 has application. Section 428 lays down in respect 


,.Of appeals that, in an appeal from an ordtr of acquittal, the 


court may reverse that order. It may then take action 
towards further enquiry or towards a retrial or may find the 
person acquitted guilty and sentence him. It lays down 
that in an appeal from a conviction the court may reverse 
the finding. If the finding is reversed, the sentence is neces- 
sarily set aside. Then the court may acquit or discharge 
the accused or direct his retrial or commit him for trial. It 
may uphold the finding. In the latter case, there remains 
the senteuce. When the finding is upheld, the sentence may 
be altered. The finding may be altered If that is the case, 
the sentence may be maintained or altered, and if the find- 
ing be. upheld, the nature of the sentence may be altered 
but the alteration must not result in an enhancement. The 
section proceeds to lay down that in an appeal from any 
other order the court may alter or reverse such order. This 
exhausts sub-sections (a), (b) and (c). They have clearly 
no bearing upon the present matters. Then follows the 
sub-section (d). ‘The court may make any amendment or 
any- consequential or incidental order that may be just or 
proper.” i 
The nature of consequential or incidental orders under 
this sub-section was discussed by a Full Bench of the Cal- 
cutta High Court in Mehi Singh v. Mangal Khandu (!). 
That Full Bench considered that the only consequential or 
incidental orders within the purview of the provision were 
‘orders which follow as a matter of course, being the neces- 
sary complements to the main order passed, without which 
the latter would be incomplete or ineffective (such as direc- 
tions as to the refund of fines realised from acquitted appel- 
lants, or on the reversal of acquittals as to’ the restoration 
of compensation .paid under section 250) for which no 
separate authority is needed, and orders which though 
ancillary in character require more: than the support of a 
eriminal court’s inherent jurisdiction and could not be 
passed without express authority. We agree generally with 
the view taken in the Calcutta decision, and,“on that view, 
the order which we are asked to pass is not a consequential 
or incidental order. It cannot be said on this interpretation | 
that the expunging of remarks from the record which re- 
flect on certain witnesses is a consequential or incidental 
order. Such expunction would, in no sense, be consequent 
on or incident to the effective order of the court below, 
which in these cases is contained in the finding of acquittal. 
It remains to be considered whether, if we do what we are 
asked to do, we can bring our action within the scope of our 
= (x) [Yor] L. R, 39 Cal, 157. 
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authority by regarding such an alteration as an amendment Ortuiman : 
-which may be justeor proper. It has been argued strenu- 1998 


ously before us (we have had the advantage of hearing 
the arguments of two of the most experienced Counsel ©. Doss 
at the Bar) that the word ‘amendment’ as used in this v.. 

sub-section confers a very wide power upon the court Kine-, 
and that we can without scruple consider the provision, =™?#0% 
which allows us to make any amendment that may be just  gtuart J, 
or proper, authority for expunging the remarks to which ' 


an exception is taken. We are unable to accept that view. We 


can read the word ‘amendment’ only to mean in this con- 
nection amendment of an effective order of the court below. 
Here the effective order is the order of acquittal. It is 
impossible for us to amend that on these applications. We 
are debarred from interfering in any way with the effective 
order, for the reason that we are not asked to question the 
acquittals. Thus there is nothing which we can amend in 
the effective orders. In support of the view which we take 
to the effect that the word ‘amendment’ means amendment 
of an effective order, we refer to a decision of a Bench of 
this court, Emperor v. Ram Piyari (1), where a woman was 
convicted under section 325 of the Indian Penal Code and > 
sentenced td a month’s imprisonment. The matter came 
before .the Additional Sessions Judge in revision. ‘The’ 
parties then applied to compound the case. The case could 
not be compounded under section 345 (5) of the Oode of 
Criminal Procedure, but when the matter came up to the 
High Court, it was held that the High Court had authority 
under section 423 (a), Cr. P. O. to amend the order of 
conviction by substituting for it an order that the offence 
should be compromised. Such an order, it is to be noted, 
does- not have the effect of an acquittal. There is no pro- 
vision in sub-sections (a), (b) and (c) for converting an order 
of conviction into an order permitting a compromise. Sub-* 
section (@) clearly covered the case and gave authority for 
the action taken by way of amendment. The amendment 
was an amendment of the effective order of the court below. 
Similarly in Abadi Begum v. Ali Husen (2), a Bench of this 
Court altered an order of the Sessions Judge in which he 
had directed certain property to be handed over to the 


` ` magistrate as unclaimed property by directing that the 


magistrate should dispose of the property according to law. 
At that time the clause in question had not come into 
existence, but the view taken in that application was accepted 
by the Bench in Emperor v. Ram Piyars (1). There is also 
a decision of Stanley, O. J. in Gopi Nath v. Emperor (8), in ` 
(1) [rgro] I. L. R, 32 All, 153. (2) [1897] A. W. N., p. 26. 
) [1906] 3 A. L. J. Ra 770. : 
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Camixa which he upheld an order of the Sessions Judge directing & 
= greater amount of property to be restored to the complainant 
ides than the amount restored by the trial court. He acted under 


" Q.Dusn the authority of section 423 (d). He appears to have con- 
v sidered that he was making a consequential or incidental 


Ka- order, but we should have considered that he was rather 
EMPEROR. amending an effective order of the court below. . 
~ Stuart, J. All these decisions go to support the “view, which we 


should have held in the absence of authority, that the word 
‘amendment’ in this connection can only mean amendment | 
of an effectiye order of the court below, and that the-’. 
existence of the provision cannot give us authority to amend 
the judgments of lower courts by expunging passages, which 
do not commend themselves to us,'in cases in which we have 
no authority to interfere with the effective orders passed by 
the courts. We are unable to find that this Court has any 
authority in such circumstances. This view was taken by 
one of us in Criminal Reference Chatiara v. Basdeo Sahat 
and others decided on 4th October, 1920. If it be held” 
that the grievances of persons who are unjustly criticised by - 
courts of law in circumstances which obviate the effective 

° + „orders of the courts coming before superior courts in appeal 
or revision are so great as to require a special enactment 
for their protection, the matter is one for the consideration 
of the Legislature, but as the law stands we are satisfied 
that we have no authority. We, therefore, dismiss these 
applications. 


Applications dismissed. 


ee 


diiit MRS. L. F. MARTIN (Defendant) 
am = versus 
` HIRDEY RAM aw axotuer (Plaintiff asp Defendant) .* .,' 
Feb., 17, Will—Construction—Absence of words imposing restriction on estate 
_ begueathed— Provision for a succession of life estates. 
Muars, O. J. E 


e Where a testarix failed to use words imposing any restriction on 
Panty, the estate bequeathed: , 


Meld, that the donee took an absolute estate although the testatrix . 
might have intended to create a succession of life estates. 


Byng v. Lord Strafford, [1843] 5 Beavan 558 referred to. 
Finst Appear, from a decree of Panprr Nrrya NAND 
Panne, Subordinate Judge of Dehra Dun. 
- B. E. O Conor and Bhagwati Shankar, for the appellant, 
_ Sital Prasad Ghosh, for the respondents. l 
i z *.F, A, No. 239 of 1919. 
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The judgment of the Court was delivered by Omu 
Mears, C. J.—The decision in this appeal turns entirely 1922 


upon the view which we take of the proper construction of peas 
the will of a Mrs. Margaret Jane Marten. Mess. L. F. 


The following table will make clear, the relationship of ° “4™"™ 
the Marten fantily :— a Hinner RAN. 
Thomas Sinclair Marten = Margaret Jane Marten testatrix: died . Meare, 0, J. 


December roth, r915. 


e . | 
Harry Kenneth Marten = Lily F. Marten, Frederick William 


married, childless Appellant Marten, died un- 
died December 23, (Defendant in suit). married August 
1915. 20, 1917. 


The testatrix and her husband had been separated for 
many years. The will was executed on November 2, 1901. 
It at first purports to give to her two sons Harry Kenneth 
and Frederick William all her -estates and effects in equal 
shares for their own use and benefit absolutely and for ever. 
Oertain immoveable property is then more specifically set 
out. Then the will proceeds :— - 


“ I further direct that on the death of either of my sons 
above-named his -share of the property herein bequeathed 
shall go in the first instance to his children and grand- 
children ete. in the direct line, if there be any, at the time 
but not to the widow or any other person, but failing his 
children and grandchildren as aforesaid, the property herein 
bequeathed shall revert immediately to the children and 
grand-children ete. in the direct line of the surviving son 
and failing the children and grand-children eto. of the 
surviving son to the surviving son himself and then ulti- 
mately failing him it shall revert to the widow or widows of 
both of the deceased gons............ 4 


“I further direct that if the said Harry Kenneth Marten 
and Frederick William Marten cannot live jointly and enjoy 
the estates herein bequeathed to them jointly, they will divide 
the property bequeathed into two equal shares and will enjoy 
their respective shares absolutely and as full owners for 
their lives and after that the property shall revert to their 
heirs in the manner and order indicated hereinbefore.” . 


Whatever interest the deceased may have thought she was 
conferring in the earlier part of the Will, there can be nọ 
doubt that this later clause is the governing one and, there- 
fore, cut down and defined the interest of her two sons a8 a 
life interest only. Neither Harry Kenneth nor Frederick 
William had children or grand-children, and on the death of 


Orvin 


1922 


Mrs L. F. 
MARTIN 


v. 
‘Bravery BAN. 
‘Mears, C. J. 


268 , HIGH COURT la. t a. B. 
Harry Kenneth on December 23, 1915 the'property bequeathed 
to him passed to his þrother Frederiek William. : 


That latter gentleman had in his lifetime, namely, on 
July 8, 1916 and June 23, 1917, mortgaged part of the pro- 
perty which came to him under the Will. After his death 
the plaintiffs sued defendant No. 1 as administratrix and as 
being in possession of the property and defendant No. 2 as 
his heir. 

If Frederick William obtained on his brother’s death an 
absolute right to his brother’s one-half share, then the 
plaintiffs would succeed in.the-action. If he got a life- 
interest only, then the property would be freed from the 
mortgage on the determination of his life-estate. The 
learned Subordinate Judge decided that the interest acquired 
was an absolute one. The appellants have laid emphasis 
on the fact that the husband and wife were not on good 
terms and that the whole structure of the will shows that 


‘it was the intention of the testatrix to carve out a series of - 


life-estates so that under no assumable possibility could 
her husband come into any share of her property. On the 
other hand, Mr. Sital Prasad Ghose contended that the death 
of Harry Kenneth brought about a complete determination 
of any life-estate and that the next donee took absolutely. 
For this proposition he relied upon the use of the word 
“failing ’’ and that passage in the will which says that 
“ the property herein bequeathed ” shall revert &c,, and the 
case of Byng v. Lord Strafford (1). He argued that “failing” 
meant a skipping over of several successive classes if in 
pursuing the order of succession ordained by the will any 
should be found not to be in existence or to have ceased 
to exist. Thus in the actual circumstances the children 
of both Harry Kenneth and Frederick William were neces- 
sarily passed over as non-existent, the ‘ property bequeath- 
ed” 4. e. the absolute interest in the one-half share came 
to Frederick William and that the widow of Harry Kenneth 
only came in if there had been at the death of Harry 
Kenneth noone of the persons in existence who by the 
terms of the will took precedence of her. 

Whilst we are aware that the construction of any parti- 
cular document is rarely aided by referring’ to a judicial 

-construction of another document, we are impressed by the 
case of Byng v, Lord Strafford (Supra). 

In general outline it bears a striking similarity to the 
ease under discussion and the same question, as to whether 
an absolute’ estate or a life interest was taken after the 
determination, in that case of two life-estates, was considered. 


e 


7 (1) [1843] 5 Beavan 558 i 


~ ° 


von. <x.] HIGH COURT _ 969 


The facts were, that the Harl of Strafford gave by his 
will a life interest in all his personal landed ‘estates (apart 
from some absolute gifts) to the Countess of Strafford for 
life and then to Lady Anne Connolly for her life “and then 
to the eldest son of George Byng Esq. of Wrotham Park 
and afterwards to his second, third or any later sons he 
may have by* my niece Anne, Mrs. Byng, and then to the 
eldest son and other sons successively of the Harlof Buck- 
ingham by my niece Caroline”. 

The plaintiff was the eldest son of George Byng and, 
therefore, the first legatee. The court decided that the 
subject of the gift was the whole interest of the testator 
there being no words directly limitating the extent of 
interes, which the legatee was to take and declared the 
plaintiff entitled absolutely to the property the subject of 
the previous life-estates. The next of kin argued that for 
the purpose of giving effect to the intended succession, 
. the will ought so to ke construed as to limit in some way 
the interest of Mr. Byng and those who were to succeed 
him, and that that restriction mustybe by successive estates 
for life. At page 566 the Master of the Rolls said: 

“If a testator uses words, which by their plain import give an 
absolute estate, the circumstances of his giving the same absolute 
estate, toa succession of legatees in a manner incompatible and 
inconsistent with the property plainly given to the first, will not 
authorise the court to alter the effect of the words by which that 
property is given.” ete 

The Master of the Rolls pointed out that the testator when 
- desiring to give to his wife and Lady Anne Connolly estates 
for life, stated the intention in plain terms. That the gift 
to Lady Anne Connolly was preceded by the word “ after- 
wards,’ as was- also the gift to the second, third or any 
later sons of George and Anne Byng. He added that the 
insertion of the words ‘for life ” in the gift to Lady Anne 
Connolly showed that the testator did not consider that 
the words “afterwards” and “then” had of themselves 
sufficient force to limit the interest given to the eldest son 
‘to a mere life interest. 


There is a clear analogy between the case now under 
our consideration and that of Byng v. Lord Strafford. 

Mrs. Marten the testatrix created-in clear words twe 
life-estates in equal shares of the property bequeathed. 
After their determination she chose first the children or 


grand-children of the deceased sonkecondly; the children . 


or grand-children of the surviving son, then-the surviving 
son and, finally, the widows of both the sons. She, therefore, 
as in Byng v. Lord Strafford, had in view a succession 
of legatees or interests after-the first in the series.. 
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In both cases the gift to the eldest sen of George Byng 
and to Frederick William Marten was not limited as was 
the original bequest by the words “ for life” or any equiva- 
lent words. 

We are, therefore, of opinion that although the testatrix 
may have intended to create a succession of life-estates, 
she has nevertheless failed to use words imposing any 
restriction and, therefore, the ordinary rule in such cases- 
must be implied and the share of the estate which came to 
Frederick William on the death of his brother, must be 
declared to be an absolute one. 


We, therefore, affirm the decision of the lower court and 
dismiss the appeal with costs. From the costs incurred 
by the respondent in printing.the paper book two-thirds 
should be disallowed on the ground that evidence irrelevant 
to this appeal was included. 


Appeal dismissed. 


BHAGWAT PRASAD TEWARI (Defendant) 
wi versus 
MUHAMMAD SHIBLI (Plaintiff). * 


Code of Civi! Procedure (Act V of 1908), Order 9, rule 7—Non* 

Cpe of-defendanit—Order directing suit to proceed ex parte— 

ubseguent appearance of defendant before ex parte decree passed—lf 
defendant can be heard. 
An order directing that a suit should proceed against a defend- 
- ant ex parte does not preclude him from appearing on a subsequent 
date before the suit is decreed and OnSENE to file a written statement 
and to produce his witnesses. 

SECOND APPEAL, from a decree of W. R. G. Mor EsQ., 
District J udge of Gorakhpur, confirming a decree of Munshi 
Mahe&Shwar Prasad, Subordinate Judge. 

Peary Lal Banerji, for the appellant. 

S. M. Sulaiman, for the respondent. 

. The judgment of the Court was delivered by e» 


Banesit, J.—In. our opinion this case has not been pro- 
perly tried’ and must be sent back to the court of first 
instance for a fresh trial. 

The suit was brought to enforce two mortgages against 
two persons, Bhagwat Prasad and his son Kalka Prasad. 

S, A. No. 881 of 1920. 


- 
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Bhagwat Prasad was alleged to be the executant of the mort- 
gage-deeds. The gummons issued to the defendants was 
served personally on Kalka Prasad, butit was affixed to the 
house of Bhagwat Prasad, who was not found. On the first 
date fixed for hearing, Kalka Prasad appeared`and filed his 
defence. Bhagwat Prasad did not appear, and the court 
recorded an order directing that the case should be heard 
against him ex parte. The case, however, was not heard on 
that date, and the hearing was postponed to a subsequent 
date. . On that .date, Bhagwat Prasad appeared -and asked 
for an adjournment to enable him to file his written state- 
ment and to put forward his defence and to adduce his 
evidence. This application was refused, but the case was, 
for some reason, adjourned to another date. On that date 
Bhagwat Prasad again appeared and asked the court to 
permit him to file his written statement ; and he stated that 
his witnesses were present in court and he was ready to 
adduce his evidence. The Court refused to listen to him 
and to receive his written statement on the ground that on 
the first date fixed for hearing, he was not present and the 
court had ordered proceedings to be held ex parte against him. 


This view of the court of first instance was clearly 
erroneous and, strangely enough, it was accepted by the lower 
appellate court. No ex parte decree had been passed against 
Bhagwat Prasad. The mere fact that on the first date fixed 
for hearing he was not present, and the court made an order 
directing that the suit should proceed against him es parte, 
did not preclude him from appearing on a subsequent date 
and offering to file his written statement and to produce his 
witnesses. His application ought to have been .granted and 
the case ought to have been heard as against him. 


We allow thé appeal, set aside the decree passed against 


Bhagwat Prasad, and remand the case to the court of first . 
instance with direction to readmit the suit as against Bhagwat ` 


Prasad and fo try it according to law. Costs here and hither- 
to will-be costs in the cause. 


Appeal allowed. 
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FIRM SARDAR MAL HARDAT RAI (Plaintiff) 
VETSUS 
FIRM SHEO BAKSH RAI SRI NARAIN (Defendant).* 
Indian Arbitration Act (IX of 1899), schedule I, clause 3—Notice calling 
on arbitgator to enter on reference—Award made after three months, tf 
valid, 

Where an award was made three months after the date of a 
notice calling on the arbitrators to act but within three months from 
the day when they actually entered on the reference and heard the 
evidence ; 

Held, that the award was withio the time mentioned in Schedule 
I, clause (3) of the Act and was perfectly valid. 

The provisions of the clause and, - particularly, the words ‘ enter- 
ing on the reference’ explained. 

Baring-Gould v. Sharpington, [+899] 2 Ch. Div., 80 and Baker 
v. Stephens, [1867] L. R, 2 Q. B. 523, referred-to,  - 

First APPrAL from an order of I. B. MuNDLE, EBQ., Dis- 
trict Judge of Cawnpore. 

B. E. O’ Conor, G. W. Dillon, S.M. Sulaiman, Surendro 
Nath Sen nnd Saila Nath Mukerji, for the appellant. 

M. L. Agarwala, Kailas Nath Katju and Panna Lal, for 
the respondents. 

The following extract from the judgment ofthe District 
Judge will make the report clear: — 

“ This was an application for filing an award under sec- 
tion ll of the Indian Arbitration Act. - There were eight 
parties who on the 14th of Junuary, 1919, submitted the dis- 

ute to the arbitration of Lala Sheo Narain and Lala Gauri 
hankar. The award was made as late as 23rd of August i 


- 1919. Two of the parties, Sri Ram Mahadeo Prasad an 


Sheo Baksh Sri Narain, have raised various objections to 
the validity of the award,‘ but only one such objection is 
pressed by their learned pleader and runs as follows :— 

‘ Because the arbitrators proceeded with the arbitration 
in the absence of the objectors and did not give full oppor- 
tunity to the objectors to defend themselves in the proceed- 
ings. 

A fresh objection was taken at the time of the arguments 
‘on the ground, that the provisions, of the first Schedule, 
Clause (3), have not been complied with and that the arbitra- 
tors have not made their award in writing within three 
months after entering on the reference, nor have they made 
thair award within three months after having been called 

: *F. A F.O. No. 81 of 1921. 


EN NS 
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on to act by notice in writing by one ofthe parties to the Civin 


igsion.”? == 
submission. 1929 


[Here the District Judge discussed and disposed of the — 
first objection. | SARDAR MAL 


HarpaT Bal 

“Coming to the second point, an ‘arbitrator enters on TE 
the reference ’swhen he hears the case. According to the Ra Sur 
evidence of Lala Sheo Narain the case was actually heard Naram. 
on the 12th July, 1919. The award was made within three 
months of that date. It is proved from the record that on 
the 22nd April, 1919, a notice was sent in writing to the 
arbitrators by Sri Ram Mahadeo Prasad calling on them 
to act on the submission. There is certainly a condition 
attached to the notice asking the arbitrators to make an 
award within seven days, otherwise not to proceed with the 
arbitration at all. The condition, so far as it is illegal, is 
clearly void, but I think the arbitrators were bound to make 
the award within three months of the date they were called 
on to act. As the award was actually made on the 28rd of 
August, 1919, the provisions of Schedule 1, Clause (3) have 
not been complied with.” ` . 


The following judgment was delivered:— 


Warsa, J.—We have come to the conclusion that this Walsh, J. 
appeal must be allowed. 


We think the learned Judge has placed too narrow an 
interpretation upon the words of clause 3 in the Schedule. 


We are of opinion-that the provisions ‘‘ entering on the 
reference” and “having been called upon to act by notice 
in writing” are alternative in this sense that where no 
reference is entered upon at all then the time runs from the 
notice calling upon the arbitrators to act. But, on the 
other hand, even although the arbitrators may be called 
upon to act by entering upon the reference, if they enter 
upon the reference, they have three months from that mo- 
ment for making their award and for enlarging the time for 
making the award if the circumstances at the referance 
satisfy them that they cannot complete the award within 
three months. : To hold otherwise wou'd seem to strike ont 
from clause 3 the words “ within three months after 
entering on the reference” in a case where one of the par- 
ties happened to call upon the arbitrators to act before they 
began the reference. ` ' 


This clause was considered by the English Court of 
Appeal in Baring-Gould v. Sharpington (1). And the view 
which we take seems to be that which was laid down by the 

(1) [1899] 2 Ch. Div. p° 80. ° 
xx 35 B Se ’ 7 
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Oivi, Master of the Rolls, the late Lord Lindley, in a passàge 
Cee contained in page 91 of the report. ° 
In addition to that, under the old clause in England, 
Sarpag Mar which was slightly different in form, an equally strong court 
Harvat Bar game to the conclusion in Baker v. Stephens (1) that “€ enter- 
ing upon the reference” means “not when an arbitrator 
Kar Sany accepta the office, or takes upon himself the duty, but when 
Naram. he actually enters upon the matter of the reference, when 
= the parties are before him, or under gome peremptory order 
Walsh, J. compelling him to conclude the hearing exparte ”. 

The result is that the appeal is allowed and the award 
is ordered to be filed: The appellant will get his costs here 
and below. The costs in this Court will include fees on the 
higher scale. 

This order as to costs does not include the respondent 
Sri Kishen. We direct ‘that there should be no order as 
against him for costs. 





Appeal allowed. 
(2) [1867] L. R. 2 Q. B. 523. 
Orv. RAO NARSINGH RAO (Plaintiff) 
1932 VET SUS 


z= BETI MAHA LAKSHMI RAT awd oranes (Defendants). * 
March, 3. Indian Evidence Act (I of 1872), section 112—Burden of proof—Pre- 
ae sumption as to parentage. 
BANERII, Je WV sued to recover certain property as the son of B by his 
3 lawfully wedded wife D. The defendant denied that D had 
given birth to any child at all and pleaded tbat W was the son of 
one S. 

Held, that it was for W to prove that D gave birth to him or 
any child at all and that in the absence of any such proof the 
presumption mentioned in Section 112 Of the Indian Evidence 

_Act could not arise. i F 
° Narendra Nath Pahari v. Ram Gobind Pakari, [1902] I. L. R, 
111, and Tirlok Nath Shukul v, Lackhmi Kunwari, [1903} L, L. Re, 
25 All, 403, referred to and distinguished. 
ApPLIoaTION under sections 109 and 110 of the Code of 
Qivil Procedure fof leave to Appeal to His Majesty in 
` Council. ; 
Nihal ‘Chand and Sheo Prasad Sinha, for the appellant. 


` B. E. O'Conor and Kailgs Nath Katju, for the respond- 
ents. i : 
* AC, A. No. 48 of 1921, 
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The following judgment was delivered :— 


Mrazs, C. J.—This is an application by Rao Narsingh 
Rao for leave to appeal to His Majesty in Council. 


The case isa very important one and the position of 
the applicant is such as to enlist the sympathy of every one 
acquainted with his history. 

Rao Narsingh Rao commenced-an action against one 
Rani Kishori on the allegation that he was entitled to pro- 
perty of the value of upwards of fifty lakhs because he was 
the son of Rao Balwant Singh and Musammat Dunaju. 
Rao Balwant Singh and Musammat Dunaju were husban 
and wife. His allegation that he was the son of Musammat 
Dunaju was thé main essential fact to be proved. The 
Rani Kishori denied it and set up that Rao Narsingh Rao 
was infact the son of one Shekher Singh. In the lower 
court and here Rao Narsingh- Rao failed to prove that 
Musammat Dunaju was his mother, and there are thus two 
concurrent findings against him. 

We have listened very carefully to Mr. Nehal Chand’s 
arguments with complete readiness to grant the application 
if that could consistently and properly be done. 

Mr. Nehal Chand argues that the court ought to have 
appien the provisions of section 112 of the Evidence Act 

he formulates his case in this way. He says that when 
the defendants had failed to establish the case which they 
set up that Rao Narsingh Rao was the son of Shekher Singh, 
thereupon there arose a conclusive presumption that Rao 
Narsingh Rao was the son of Musammat.Dunaju by her 
husband Rao Balwant Singh. We have pointed out else- 
where that the defendants were under no obligation to prove 
the paternity of Rao Narsingh Rao. It was for him to 
prove that he was the son of Musammat Dunaju. 


He has cited to us the case of Narendra Nath Pahari v. 
Ram Gobind Pahari (1) and Trilok Nath Shukul v. Lachmi 
Kunwari (?). It will be noticed that in both those cases 
the Privy Council found as a fact that the lady’ had in fact 
given birth toa child and then on proof that the other 
requirements of the section were complied with, the conclu- 
sive presumption arose. 

Had Rao Narsingh Rao been able to prove that Musam, 
mat Dunaju had on the 2nd March, 1894, given birth to a 
child, pr actically all his difficulties would have disappeared, 
as it would, in our opinion, in the circumstances have been 
proper to conclude that he was in fact the child and that 
Rao Balwant Singh was the father. Section 112 could only 

(1) [1902] I. L. R., 29 Cal, 111 (a) [1803] I. L. R., 35 All, 403 
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have been relied' upon by him after proof of the giving of 
birth to a child by Musammat Dunaju. e 


The weight of evidence was against the alleged child- 
bearing by Musammat Dunaju, and being of opinion 
that section 112 has no application, we are -compelled to 
decide that the applicant has failed to show that there is 
any’ substantial question of law in the proposed appeal and, 
therefore, reject the application as not fulfilling the require- 
ments of section 110 of the Code of Civil Procedure. 


` — 


re x 


SHIAM SUNDER 
y i i versus 
EMPEROR. * 


Code of Criminal Procedure (Act V of 1898), Section ¢39—Revision— 
High Court's powers to interfere on facts. 


Although it has long been the practice of the High Court not 
to interfere in criminal revision on facts found by a lower Appel- 
late Court, yet the rule is not an absolute one. 


Thus in this particular case the High Court went into the facts,- 


and, and not being satisfied beyond a reasonable doubt of the 
guilt of the accused, set aside the conviction and sentence passed 
on him and directed his release. 
CRIMINAL Revision from an order of B. O. Fores, ESQ., 
Sessions Judge of Farrukhabad. 


C. Ross Alston, for the applicant. 


ER. Malcom:on (Assistant Government Advocate), for the 
Crown. - f 


The following judgment was delivered :— 


Ryves, J.—Sham Sunder, a sonar, was convicted of an 
offence under section 406 of the Indian Penal Oode by a 
Magistrate of the first class and his appeal was rejected by 
the, learned Sessions Judge of Farrukhabad. He comes.. 
here in revision. The only ground. taken is that the judg- 
ment of the appellate court itself contains sufficient grounds 
for holding that there isa reasonable doubt in the case.’ 
The practice of this Court has long been not to interfere in 
“criminal revision on facts found.by the lower appellate 
court, but the rule is not an absolute one. The revision has 
been admitted by a véry experienced Judge of this Court 
ahd the record is before me, and I have to satisfy myself as 
to “the propriety of the finding”. 
7 A £ .* Cr.: Rev. No. Gg of 1922. 
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To put it very briefly, the case for the prosecution was 
that Mul Chand, who keeps a medicine shop in the bazar of 
Farrukhabad, was anxious to have some jewellery repaired 
for a ceremony which was to take place on the 30th of 
November last at his house, and, therefore, sent for Sham 
Sunder sonar whose shop was not far off; and on his arrival 
made over to him three articles of jewellery valued at about 
Rs. 800 ora little more for repairs. The articles were to 
be returned the same evening. That evening the complain- 
ant sent his servant to get the articles. He came back and 
said that Sham Sunder could not be found. Next day the 
complainant went to Sham Sunder’s shop and asked for 
return of the ornaments, whereupon Sham Sunder denied 
that he had received any ornaments or that he knew the 
complainant. That afternoon the complainant made his 
report at the police station. It is said that when the jewel- 
lery was handed at the complainant’s shop to the accused, 
there were present five persons who saw the transaction. 


The story itself seems to me highly improbable. It 
would be very improbable if the scene were laid in Bond 
Street or Piccadilly but it becomes even more improbable in 
the bazar of an Indian city. The shop faces the street and 
passersby can see and hear what was going on. At that 
hour of the day, between 12 and 1, there must have been a 
large number of persons in the street. Now, it is strange 
that the following criticism can be made against the five 
persons who say they saw the occurrence. One is the 
complainant’s servant, another is a close relation, the third 
is a member of his btradaré, the fourth has proved himself 
unworthy of credit and the fifth is a next-door neighbour 
and a man of no weight. Now, the learned Magistrate 
who tried the case has frankly admitted that the ac- 
cused’s story is not less believable than the complainant’s. 
After saying that he cannot conceive any explanation for the 
divergence between the complainant’s statement and that 
of one of his witnesses, he goes on to say * All I can say 
is that the discrepancies and weakness in the defence story 
are infinitely greater.’ Later on he adds “Very strong 
evidence was required to prove the line taken up by the 
accused. By taking this line the burden of proof was 
shifted to his shoulders,” and he convicted the, accused. 
The learned Sessions Judge has written a very long judg- 
merit most of which however is taken up with repeating 
arguments on both sides. He too, it seems .to me, has 
adopted more or less the same line as the learned Magistrate. 
After pointing out that the accused had a good record, aid 
@ priors it was very unlikely that he would damage his pro- 
fessional carreer in the way alleged by the complainant, he 
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goes on to say that the temptation was not small and the 
accused might have been in immediats want of money. 
This is a mere assumption. There is no evidence of it. 
He concludes his judgment by saying, “ it seems to me that 
the complainant’s story is the more probable of the two” 
and he dismissed the appeal. It seems to me that this 
is not quite a fair way of trying the case. It.is scarcely too 
much to say that the burden of proof is never on the accused 
to prove his innocence and before he can be called on 
for his defence the court must be satisfied that there is a 
strong case for him to meet. It is not right in my opinion 
to say that because the story told by the defence is more 
improbable than the very improbable story told by the 
complainant that therefore the accused should be convicted. 
I cannot believe the complainant when he says that when 
he demanded back the ornaments from the accused, the 
accused replied that he.did not even know the complainant. 
It is proved that there were dealings in the past between 
them. Apart from this there is the initial improbability 
that the accused, if he took the ornaments in the way he 
is said to have done, when he must have known that at 
least five persons at the shop saw it and there might have 
been other independent persons in the street who might 
have seen it, would have the audacity the very next day to 
deny the whole thing. Now examining the transaction a 
little more closely, I find that although the ornaments worth 
Rs. 800 were made over on this occasion, no receipt was 
taken and no writing of any kind was recorded. It is 
proved ‘that when gold of much less value was given to the 
accused by the complainant a memorandum was made of it. 
The witness Ram Sarup Agarwala, who might be called 
an independent witness, says that he was present on the 
occasion, having come back from Delhi with some drugs 
which he had purchased for the complainant. Unfortunate- 
ly this is the witness whose statement is so discrepant to 
that of the complainant that the Magistrate frankly says 
“J cannot conceive any explanation for this divergence in 
their statements”, and it is still more unfortunate that 
although the complainant keeps bahi khafa there is no 
entry in it about these drugs. Al the othef witnesses who 
professed to have seen the occurrence are very closely 
connected with the- complainant. The only other witness 
Who seems to me to be independent is Kali Charan and I was 
to a considerable extent impressed with what he said. He 
said that on the 30th of November, that is, the day after the 
góods were said to have-been made over to the accused, the 
complainant came to him and asked him to use his influence 


over the accused to get back the ornaments. He is the 
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clerk of a vakil and prima facie there is no reason to disbe- 
lieve his story, but‘at the same time he had money deal- 
ing with the complainant and the actual statement which 
he makes is really yery vague. Now, the occasion for the 
handing over of these ornaments to the accused is said to 
be a ceremony on the following day at the complainant’s 
house. In fact the complainant’s case is that he was very 
busy making arrangements for the next day for the cere- 
mony. On this point he is completely contradicted by his 
own servant who says that the complainant and his brother 
remained the whole of that day atthe shop. There is really 
no other evidence that the ceremony was to take place the 
very next day, and ifthe servant isto be believed it is 
improbable. It seems to me that the story of the defence, 
which mayor may not be true, at any rate establishes this 
much that there had been previous dealings between the 
parties and that there was some sort of dispute between them. 
Iam far from saying that the accused has established his 
story, but that, in my opinion, does not prove that he was 
guilty. The complainant himself apparently owes money 
but this again I think is not very important. The accused 
had admittedly borne a good character previously. He 
seems to have a fairly good business and has been up to 
this generally considered quite honest. The temptation 
under the circumstances, considering that misappropriation, 
if made, must inevitably have been detected because the 
goods were given to him most openly before many witnesses, 
does not seem to me sufficiently overpowering. Nemo repente 
turpissimus fit. On the whole Iam not satisfied beyond a 
reasonable doubt of the guilt of the accused. He is in my 
opinion entitled on that ground to an acquittal. I therefore 
allow this application, set aside the convicton and sentence 
of Sham Sunder and direct that he be released. 


Application allowed. 


ORM IW AL 


1932 


~ March, 17. 
QoKUL 
PRASAD, J. 


Gokul 
Prasad, J. 


280 HIGH COURT [a. L J. Be 


BEEDHA 
versus 
EMPEROR through BHAGIRATH. * 


Code of Criminal Procedure (Act V of 1898) section 3¢¢—Ordering 
accused to pay costs of adjournment to complainani—Powers of 
Criminal Court. 


Criminal Courts have no authority to order an accused person to 
pay costs of an adjournment consequent on his failure to appear 
on the date fixed for hearing of the complaint against him. 

Browne v. Chanda Singh, 1906 XLI P..R. Part I Cr. P. r4 
followed. 


CRIMINAL REFERENCE, made by the Sessions Judge of 
Agra. The parties were not represented. 


The following judgment was delivered: — 


GoxoLt Prasap, J.—In this case the accused was not 
present on the date for which the hearing of the case had 
been adjourned. He sent in an application of illness through 
the chaukidar Rikhai. The learned Magistrate adjourned 
the case for a week and, instead of confiscating his bail 
bond, awarded Rs. 25 as damages to the other side and 
adjourned the case on this condition. This case has been 
referred for the orders of this Court by the learned Sessions 
Judge of Agra on the ground that such an order of fine, so 
to say, cannot be legally passed against an accused person 


who is absent. There is no case of this Court on this- 


matter. But I agree with the Punjab Chief Court in Browne 
v. Chanda Singh (2). The cases of this Court -which I 
have been able to find were cases in which compensations 
were allowed to the accused when an adjournment was asked 
for by the prosecution, but I have not seen any case in which 
an order of compensation against an accused person had 
been passed because he could not attend the court owing to 
his illness. The court cannot take any proceedings against 
an accused person in his absence. I accept the reference, 
get aside, the order of the trial court and direct that the 
gompensation if realised should be refunded to the accused. 

: * Cr. Ref. No. 102 of r922. 

(t) [1906] P. R. Volume 41 Part I. Criminal cases No. 6 page 14 
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BHATELAY CHUNNI LAL (Plaintiff) 
x ‘ versus 
K CHAKKERPAN (Auction-Purchaser) AND 
PAHALWAN SINGH (Defendants Respondants). 
General Rules for the Subordinate Civil Courts, Chapter V rule g— 
Ancestral property, déscribed as non-ancestral and sold by Civil Court 
— Subsequent suit to set aside sale, if maintainable. 

Certain immoveable property was, to the knowledge of the judg- 
ment-debtor, treated in the execution proceedings as non-ancestral 
and was sold as such by the Civil Cout without any objection by the 
judgment-debtor. He subsequently brought a suit to have the 
sale set aside on the ground that the property-was ancestral and 
the Civil Court had no jurisdiction to sell it. 

Held, that the suit was not maintainable. 

Behari Singh v. Mukat Singh, [1906] I. L. Rọ 28 All, 273 and 
Dalip Narain Singh v. Parmaoti Debi, (1920) I L R. 42 AL, 
58 followed. r 

FIRST APPEAL against a decree of the Subordinate Judge 

of Mainpuri. 

Dr. 8. N. Sen, for the appellant. 

Mr. Baleshwari Prasad, for the respondents. 

The judgment of the Court was delivered by 


Piaaott, J.—The object of the suit out of which this 
appeal arises was to set aside an auction sale, held on the 
20th of July 1915, of property belonging to the plaintiff. 
The defendants impleaded were the auction-purchaser and 
the decree-holders at whose instance the property was sold. 
The plaintiff came into court with serious allegations of 
fraud against the defendants. We must not be under- 
stood to hold that on the allegations made the suit was not 
maintainable. Asa matter of fact, however, there was no 
evidence worth discussing of any fraud onthe part of the 
defendants. On the contrary, it was clear that the plaintiff 
had knowledge of the execution proceedings and an oppor- 
tunity of being heard in the execution court. Practically 
all that was really contended in the court below was that 
the property in suit, being in fact ancestral property, had 
been wrongly sold as non-ancestral. In the first.place, the 
plaintiff failed to satisfy the court ‘below on the queg- 
tion of fact as to the nature, whether ancestral or non- 
ancestral, of the property. rhe oralevidence on. which he 
relies we could not treat as sufficient in face of the contrary 


Piggott, J. 


finding of the court below. The pdint really argued before — 


us has been that the trial court ought to have admitted 
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additional documentary evidence on this point and the 
evidence is tendered before us for admi$sion today. We 
think that no good case is made out for the admission of 
fresh evidence in face of the reasons given by the trial court 
in its judgment. In any case, however, the question sought 
to be raised could not influence the decision of the suit. 
It is quite clear that in the execution court the property in 
question was treated as non-ancestral to the knowledge of 
the present plaintiff, then judgment-debtor. It was in fact 
described by him as non-ancestral in a written pleading 
which he entered before the execution court. The court 
was therefore within its jurisdiction in putting up for sale 
property which, on the admission of the parties concerned 


before it, was rightly described as non-ancestral. If that ` 


description was in fact a mistaken‘description, the plaintiff 
is to blame, and there is no proof on this record that he has 
really suffered substantial injury. .On the principles laid 
down by this Court in the case of Behari Singh v. Mukat 
Singh,(!) and recently re-affirmed in the case of Dalip 
Narain Singh v. Parmaoti Debi, (?) this suit could not suc- 
ceed, even if by the admission of further evidence the plain- 
tiff was to secure a finding that the property in suit was 
after all ancestral although the plaintiff had allowed it to be 
sold as non-ancestral. This appeal fails and we dismiss it 
accordingly with costs. 


Appeal dismissed. 
(1) [1906] I. L. R., 28 All, 273. (2) [1920] I. L. Rọ, 42 All, 58. 
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MUNNU LAL (Plaintiff) 
versus 


RAJA RAM ann otTHzrs (Defendants) .* 

Hindu Law-—-Woman's Estate—Sutt by reversioner for declaration that 

he will be next heir after death of heiress, if maintainable during 
life-time of heiress. 

A suit by a reversioner, during the life-time of the heiress, for a 
declaration that he will be entitled to get the property on her 
death isenot maintainable. 

*Szoonp APPEAL, from a decree of I. B. Munne, Esar., 
Additional Judge of Gorakhpur, reversing a decree of Babu 
Jotrispro Moman Basu, Subordinate Judge. 


K. N. Malaviya, for the appellant. 
Gulzari Lal, for the respondents. 
° * 5, A. No. 227 of 1919. 
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The judgment of the court was delivered by 


Ryves, J.—This suit was brought by the plaintiff for 
a declaration that on the death of his mother he will be 
entitled to get a two anna share in Mauza Malhipur. 


There were three brothers, Sita Ram, Mata Din and Ram 
Lochan, the property in suit belonging to Ram Lochan. 
The plaintiff alleged that Ram Lochan was separate from 
his brothers. Ram Lochan died, the plaintiff said, 15 years 
ago, but it has been found that he died 27 years ago. He 
left him surviving a daughter, Musammat Bilasi. On the 
finding of the first court that Ram Lochan was separate, 
ar was his heir. The plaintiff is her son and presumptive 

eir. : 
In the plaint it is alleged that after the death of Ram 
Lochan, Musammat Bilasi went to reside in Kulu and the 
names of Ram Lochan’s brothers were entered in the 
revenue papers in place of Ram Lochan. 


The plaint goes on to say:—‘‘ These brothers used to go 
to Kulu frequently and assured the plaintiff’s mother that 
her property was safe. They algo used to pay every year 
different amounts of money to the plaintiff's mother as 
profits”. s 

In paragraph 5 the cause of action is stated as follows: — 
- “This year the plaintiff (who was a minor) has come to 
know that the defendants have, after the death of Ram 
Lochan, got their own names recorded against the property 
of Ram Lochan instead of getting the name of the plaintiff's 
mother recorded against it. Hence the suit”. The main 
defence to the suit was that Ram Lochan and his brothers 
were joint, and consequently, that on Ram Lochan’s death 

the plaintiff had absolutely no right. 


The first court apparently found that although after 
Ram Lochan’s death his brothers got their names recorded 
in the revenue papers, nevertheless they have been paying 
the profits of the property, at all events a portion of them, 
to Musammat Bilasi. It also found that the property was 
the separate property of Ram Lochan, that the sons of 
Ram Lochan died in his lifetime and that Musammat 
Bilasi was his heir. It then granted the plainfiff the dec- 
laration he asked for. The trial court did not decide the 
issue which was raised, as to’ whether the plaintiff was 
entitled to maintain the suit in the life-time of his mother. 


On appeal the learned Additiénal District Judge of 
Gorakhpur, relying on paragraph 648 of the 8th Edition’ of 
Mayne’s Hindu law and the cases therein cited, dismissed 
the suit on the ground that a declartory suit during the life- 

e 


284 HIGH COURT fa. dR 

Orvin, time of the heiress was not maintainable. In our opinion 
1928 this was correct. For all we know, ad that she did was to 
ees make arrangements by which the brothers of Ram, Lochan 
Monso La, would be enabled to manage the property for her. The 
v. plaintiff himself admits that his mother has been receiving 
Raza Ram. at least some of the profits and she apparently made no 
ae. complaint on this subject. It would be useless to give a 


R , 
uya decree to the plaintiff which might never have any effect. 
It will be open no doubt to the plaintiff, if he survives his 
mother, to sue for possession of the property if possession 
is denied him. 
_ We dismiss the appeal with costs including fees on the 
higher scale. 
Appeal dismissed. 
ONT GOBERDHAN SINGH anp oruzns (Plaintiffs) 
1922 l versus 
T RAM BADAN SINGH (Defendant) *. 
e Malicious prosecution, action for— Plaintiff's innocence, Proof of—Judg- ' 
Lrapsay, J. ment af Criminal Court, if sufficient. 
STUART, J. In an action for malicious prosecution it is not enough for the 


plaintiff to produce the judgment of the Criminal Court which ac- 
quitted him. He must prove his innocence by independent evi- 
dence, 


NECOND: APPEAL from a decree of O. F. Jenks, Esg., | 


District Judge of Benares, confirming a decree of Mr. P. K. 
Ray, Additional Subordinate Judge. 

M. L. Agarwala, for the appellants. 

Harendra Krishna Mukerji and Katlas Nath Katju, zon 
the respondent. 

` The judgment of the court was delivered by 


Stuart, J. STUART, J.—This appeal is against a decree of the learn- 
ed Districts udge of Benares upholding a decree of the Ad- 
ditional Subordinate Judge dismissing a suit for damages 
for malicious prosecution. The defendant respondent made 
a report at a police station to the effect that certain persons 
had committed a riot and had assaulted him, being directed 
to do so’ by the plaintiffs appellants. The Additional Subor- 

e dinate Judge found that fhe witnesses for the plaintiffs, who 
deposed that no such riot as that described in the report 
had been committed, were not worthy of credit. He found 

_ that the witnesses for the defendant who deposed that such 
riot had taken place were worthy of credit and he dismissed 
the suit for damages for malicious prosecution on the clear 


r i * 5, A. No. 198 of 1920. 
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finding that the complaint made by the defendant was in fact 
true. He took a cempletely different view to the view taken 
by the criminal court which had found that the complaint 
was not substantiated. 


The learned District Judge would have 7A better advised 
to have confined himself to the point to which the Additional 
Subordinate Judge had directed his attention. The view 
that he took must, however, be supported. It is as follows. 

He decided that inasmuch as the evidence produced by 
the appellants was unworthy of belief their suit could not 
succeed. They set out to prove a specific case that nothing 
of any kind had happened as alleged in the plaint. They 
undoubtedly are found by the learned District Judge to have 
failed to prove that case. 


In appeal it has been argued that all that the appellants 
had to do for the purpose of proving the falsity of the aecusa- 
tion was to put in the judgment of the criminal court which 
terminated in their acquittal. We do not, however, accept 
this view. Inthe words of Bowen L. J. in Abrath v. The 
North-Eastern Railway Company (1), “In an action for mali- 
cious prosecution the plaintiff has to prove first that he was 
innocent and that his innocence was pronounced by the 
tribunal before which the accusation was made.” 


In any circumstances, we cannot disturb the finding of 
the learned District Judge. We accept his view that in the 
circumstances of this particular case the plaintiffs had failed 
to surmount their first obstacle inasmuch as the evidence 
which they produced in support of their case was unworthy 
of belief and did not establish their innocence. We would 
therefore dismiss this appeal with costs including fees on 
the higher scale. 

Appeal dismissed. 


(1) [1883] 11 Q. B. Dy, 440 (445). 





GULAB OHAND (Plaintiff)* 
versus 


KAMAL SINGH ann anotHer (Defendants). 
Contract Act (IX of 187a)—Section 25—Forbearance to sue gr to enforce 
a claim, if a valid consideration. 

If a man believed that he had a dona fde claim to enforce, his 
forbearance from trying ‘to put that claim in court and to have it 
decided would be a good consideration for a contract. 

Miles v. New Zealand Alford Estate Company [1886] L'R 
32 Ch. D. 266 referred to. 

*S. A. 529 of 1930. 
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SECOND APPEAL from the decree of T. K. Jounsron, Esq., 
District Judge of Agra, reversing ea decree of Basu 
KavxesHag Nara Rat, Subordinate Judge. 

Shiam Krishna Dar, for the appellant. 

Narain Prasad Asthana, for the respondents. 

The following judgments were delivered :— 

Goxuu Prasad, J.—This was a suit to recover a certain 
amount on the basis of a kundi executed by defendants 


Prasad, J. Nog. 1 and 2, Debi Singh and Dan Sahai, on the 18th of 


June 1914. The defendants pleaded that they executed the 
hundi but that it Was without consideration and was obtain- 
ed through undue pressure. 

The trial court came to the dinclik that the defen- 
dants had failed to prove that the hundi was executed under | 


undue influence or without consideration. It accordingly © 


decreed the suit against defendants Nos. 1 and 2, the 
executants of the hundi. 

The defendants went up in appeal. They shandoned 
the plea of undue influence but contended that the consi- `- 
deration alleged by the plaintiff was no consideration in 
law. The learned Judge gave effect to this contention of 
the defendants appellants and dismissed the suit. 


The plaintiff comes here in second appeal and chal- 
lenges the correctness of the finding of the lower appellate 
court. 

The facts are shortly as follows> On the 5th of August, 
1903, the defendants, Debi Singh and Dan Sahai, with their 
two brothers, borrowed a sum of Rs. 21,000 carrying interest 
at six per cent per annum from the plaintiff and made a 
usufructuary mortgage of certain property in his favour for 
18 years. On the same date two of the mortgagors took a 
lease of the mortgaged property for 18 years, thatis to say, 
for the period of the mortgage, at Rs. 1,900 per annum. 
The mortgage was to end after 18 years without any further 
payment being made by the mortgagors, the principal and 
interest being satisfied by the plaintifi’s possession for 18 
years as aforesaid. The lease is specifically mentioned in 
the mortgage and certain conditions about the increase and 
decrease in revenue were to take effect only in case the 
lessees ‘wer’ ejécted for non-payment of rent. As I have 
° stated above, the mortgage was to be satisfied simply by 
possession for 18 years, there was no account to be made 
and nothing to-be paid by one party, to the other under 
erdinary circumstances, or, to put it in other words, the 
lease and the mortgage were agreed upon simultaneously 
and the plaintiff was to receive Rs. 1,900 per annum for 18 
years in full satisfaction of the principal money and the 
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, interest due thereon., It, however, so happened that the 
defendants respondents failed to pay the lease money and 
the result was that the plaintiff had them ejected on the 
30th of March 1911. According to the plaintiff notwith- 
standing the assessment of-rent on the ex-proprietary hold- 
ing of the mortgagors the total income from the village 
became less by Rs. 568 from the amount of Rs. 1,900 per 
annum which he was to receive. In lieu of the aforesaid 
deficiency for two years, that is for 1319 and 1320 Fasli, 
which the plaintiff claimed, the defendants executed the 
hundé in question. ` 


The argument on behalf of the plaintiff strenuously 
urged by his learned Vakil is that the court below has erred 
in holding that this amount of defieiency did not forma 
“legal consideration for the hundi. The learned judge has 
in my opinion erred in doing so. The principle applicable 
to cases in ‘which forbearance to sue or to enforce 
a claim ih court does not amount to a valid considera- 
tion, has been very clearly laid down by Bowen, L. J., in 
Miles v. New Zealand Alford Estate Company (1). ‘It 
seems to me that if an intending litigant bone fide forbears 
a right to litigate a question of law or fact which it is not 
vexatious or frivolous to litigate, he does give up something 
of value. It is a mistake to suppose it is not an advantage, 
which a suitor is capable of appreciating, to be able to 


litigate his claim, even if he turns out to be wrong. It- 


seems to me it is equally a mistake to suppose that it is not 
sometimes a disadvantage toa man to have to defend an 
action even if in the end he succeeds in his defence; and 
I think, therefore, that the reality of the claim which is given 
up must be measured, not by the state of the law as it is 
ultimately discovered to be, but by the state of the know- 
ledge of the person who at the time has to judge and make 
the concession. Otherwise you would have to try the whole 
case to know if the man had a right to compromise it, and 
with regard to questions of law itis obvious you could 
never safely compromise a question of law at all.............0 
Now, that being the law which I think has to be applied to 
the present case, I come next to the facts. Was there here 
forbearance of a bona fide claim?” Then he went-on to 
deal with the facts of that particular case.. * 


There is no doubt that if the plaintiff’s allegations in 
this case are correct, he was likely to lose Rs. 568 per annum 
for a large number of years and was at.the same time bound 
to give up possession of the property after the lapse of the 
period of the mortgage, there being no express provision 
in the mortgage for the recovery of such deficiency. °. 
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Under these circumstances, in my epinion, the plaintiff 
believed that he had a bona fide claim to enforce and his 
forbearance from trying to put that claim in court and to 
have it decided was good consideration for the hundi in 
dispute. In my opinion the decision of the trial court was 
correct. I would, therefore, allow the appeal and set aside 
the decree of the lower appellate court. As Dan Sahai, one 
-of the defendants, respondents, has died and his heirs have 
not been brovght on the record, the appeal as against him 
abates. I would, therefore, decree the claim sgainst the 
defendant-respondent Kamal Singh with costs in all courts. 
In other respects the decree of the first court is confirmed. 


_ Sruart, J.—I have little to add to the judgment of my ~ 
learned brother. The first question that we had to decide 
was whether the, hundi in question had been executed in 
consideration of Gulab Chand forbearing his right to sue 
the executants of the hundi for damages in respect of their 
acts, whereby he had been confined to the recovery from 
them of rent as exproprietary tenants, instead of being able 
to enforce against them the rent fixed by the lease. The 
point was not brought out very clearly in the courts below, ` 
but there can be no doubt as to the fact that the hundi was 
executed in consideration of Gulab Chand forbearing to ~ 
sue. Iam clear in my mind that the question which he 
had aright to litigate was neither vexatious nor frivolous. 
Whetier he would or would not have succeeded had he 
instituted a suit on this cause of action, it is unnecessary for 
me to attempt to decide. Iam not as confident as the learn- 
ed District Judge was that he would have had no chance 
of success. Applying the test laid down by Bowe, L. J., I 
have to look at the state of knowledge of Gulab Chand who 
at that time had to judge and make the concession. Jam 
satisfied that the cause of action was neither vexatious nor 
frivolous and that Gulab Chand believed at the time that 
he had a good cause of action. On these findings the 
appeal must succeed, for there was clearly forbearance of 
a‘bone fide claim, and such forbearance is a good considera- 
tion in law. f 

I concur in the order proposed. 


By ‘raz Coury :—The order of the Court is that the 


° appeal is allowed, the decree of the court below is set aside 


and the plaintiff’s claim is decreed against the defendant- 
respondent Kamal Singh. Kamal Singh shall pay his own 
* costs and those of Gulab Chand in all courts including in 
this Court fees on the higher scale. 
Appeal allowed, 


a (1) [1886] L R. 32 D. P. 266 at pp. 291 and 293, 
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Hindu will—Construction—widow constituted owner — Malik” —“What- Loap 

ever property remains” to daughters—Trust—OUncertainty of subject ATKINSON 

matter. LORD UAR8ON 


A Hindu governed by Mayukha Law, executed a Will by which gin J 
he constituted his wife as heir and directed that whatever property Ep ia 
remains after her death, the wife shall leave the said property to i 
his two daughters in such manúer as she may like. 

Held: If words were used in a will conferring absolute owner- 
ship upon the wife, she enjoyed the rights of ownership without — 
their being conferred by express and additional terms, unless 
the circumstances or the context were sufficient to show that such 
absolute ownership was not intended. 

Surajmani v. Rabinath Ojha (1) followed. 

Heid, also that there was no trust created in favour of the 
daughters as the subject matter on which the trust is to operate is 
too uncertain to enable the Court to administer it. 

Harwood v. West (a) referred to. 

Decree of the High Court affirmed. 


APPEAL (No, 123 of 1919) from a Judgment and Decree 
of the High Court at Bombay, affirming a decree of the same 
Court in its original civil jurisdiction. 

Nathu Moolji, a Guzrati Hindu who died on the 8th De- 
cember 1894, left a will, the material terms of which appear 
from the Judgment of the Judicial committee. 

‘The appeal relates to the construction of the terms of the 
said will. 

Nathu Mooljé left a widow and two daughters Jamnabai 
and Diwali. Diwali died in 1906 leaving the Appellant (her 
husband) as her heir. The widow diedin 1911 and the 
other daughter Jamnabai died sometime afterwards. The 
Respondents claim the properties as heirs of Jamnabai. 

The suit was instituted by the Appellant as heir of 
Diwali who died in 1906. 

The trial Judge ‘Maoirop J.) dismissed the suit. On z 
appeal, Sovrr C.J. and HEATON, J. disagreed upor the cons- 
truction of the will. : P 

Scorr C. J. was of opinion that the widow took only a 
life estate and that there was a trust in remainder in favour 

(x) I Ray 35,1. A. 17, (D Sim & Stn. 337 
. xx 878 a 
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of the daughters ag tenants in common in equal shares. 
Hzaron, J. held that no obligation was imposed on the 


- widow to make any disposition in favour of the daughters. 


The question upon which they disagreed was referred 
under Sec. 98 sub-sec. 2 of the Code of Civil Procedure, and 
was heard by Bacuztor & Suan, JJ. who agreed with 
Hzaton, J. and dismissed the appeal. l 

An appeal to the Judicial Committee was preferred but 
the only question argued before the Committee then was 
with regard to the irregularity in procedure. The Judicial 
Committee allowed the appeal (1) holding that the procedure 
followed by the High Court was wrong and expressed their 
readiness to hear the appeal on its merits, The appeal 
was subsequently restored to the list by consent and was 
heard upon its merits. 


1921. Oct. 24, 25, De Gruyther K. C. and Parikh for the 
Appellant :--On a proper construction of the will, the 
widow took only a widow’s estate with a special obligation 


. to appoint between the two .daughters. The use of the - 


word “ Malik” is not conclusive as to the absolute estate 


- taken by the widow asthe subsequent clauses 18 and 23 


show a contrary intention. 
Powers of appointment in Hindu wills are valid. 


Motivahoo v. Mamoobai (2). Section 79 of the Indian 
Succession Act was not made applicable to Hindu Wills’ 
by Act XXI. of 1870 s. 2, because it was thought at 
the time that a power of appointment could not be given 
under a Hindu will. But the rule embodied in s. 79 is how- 
ever a rule of construction and should receive effect asa 
rule of justice, equity, and good conscience. The appellate 
Court relied upon a translation of the words used in the 
will which is different from the official translation accepted 
by the parties. Iftwo constructions are possible, effect 
shall be given to the one which excludes an intestacy. 


Section 6 of the Indian Trusts Act’ (II of 1882) was ex- 
tended the Bombay Presidency in 1891. 

Sir George Lowndes K. C. and Raikes for respondents: — 
The word “Malik” imports full proprietary rights, unless 
there is something in the context to qualify it. 


+ Surajman v. Rabi Nath Ojha (1). There is no trust 
created in favour of the daughters. The words relied upon. 
are insufficient to create a trust. They are merely indica- 
tory that the widow may transmit property to the daugh- 
ters. The Appellate Court composed of Judges knowing 
@) L. R, 48 L A. 181, (2) L. R, 24 L A, 93. 21. B. 709. 
$ . mM LR, 35.0. A. 


e 


vob. xx] PRIVY GOUNGLL 391 


the language in which the will was written, was entitled 
o effect to éhe true translation of the words in the 
Wi 


Ramanadham Chettiar v. Vava Levvai Marakayyar (1). 
The Subject matter of the alleged trust was too uncertain 
for a trust to arise. 

[Loro Booxmaster referred to Harwood v. West (2) and 
_ Parnall v. Parnall (8).] 


De Gruyther K. C. in reply referred to Le. Marchant v. 
Le. Marchant (4). 

The judgment of their Lordships was delivered by ` 

Logn Buckmastrr.—This is an appeal against a decree 
dated the 28rd March, 1917, of the High Court-of Judicature 
at Bombay Appellate Civil Jurisdiction, affirming a decree 
dated the 8th September, 1916, of the High Oourt in its Or- 
dinary Original Civil J ntisdiction. r 


The question raised for determination arises on the con- 
struction of the will dated the 6th August, 1894, of one 
Nathoo Moolji'who died on the 8th December, 1894. 


The appellant is the husband of one of the two daughters ~ 


of the testator, who predeceased her mother, the testator’s 
widow. The respondents claim under the other daughter 
who survived her mother. 


At the date of the will there were living the testator’s 
widow, his two daughters, and the widow of a pre-deceased 
son. The two daughters were named Jamnabai and Diwali. 
Diwali died on the 13th May, 1906, and the testator’s widow 
on the 15th August, 1911. 


In these circumstances the appellant claims as the hus- 
band of Diwali that according to the true construction of the 
will the two daughters took a vested interest in thé testator’s 
residuary estate, which was not divested by reason of the 
death of one of the daughters before the death of the widow. 
The history of the suit has been fully dealt with by their 
Lordships when this appeal was formerly before them, and 
need not be repeated. . 


The will was madein the Gujrati language, and in the 
translation is divided into clauses. By clause 2 the testator 
appoints his wife as his sole executrix. In the next clause, 
after stating that as he has no son be appoints his wife to be 
his heir; and the clause continues in these words: — 


“ And I constitute her the owner. ° And as to whatever property 
there may remain after her death my wife shall leave the said pro- 
(i). L-R, 44. I A. 21,27. (2) 1 Sim. and Stm., sig 
(3) [1878] 9 Ch. D. CL > (4) [1874] L. Re, 18 qe 415. 
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perty to my two daughters in such manner as she may like (either) 
by making a ‘will’ or by making (some) otheg instrument. Of my 
two daughters one named Bai Jamnabai was married to Shah Hari- 
das Hemchand, but as he subsequently died she has now become a 
widow. To her and to (my) other daughter ‘Bai Dewali who has 
been married to Shah Bhaidas Shivdas íf ¢.,) to both of them my 
wife shall give (my) property in such manner as (she) may like” 


By later clauses of the will the testator referred to powers 
that he desired his wife to enjoy; for example, by clause 6 


he expressly states that he gives his wife authority to do ~~ 


what she thinks right with the profits and the ready moneys 
of a shop where he carried on business, and further to con- 
tinue in partnership with the partners if she so desired. By 
clause 18 he provides that after there had been defrayed out 
of the rents of certain specific immoveable property, the ex- 
penses in connection with a religious object, for which he 
had made provision, the wife should apply the surplus for 
her maintenance and use and for the maintenance and use of 
her daughters if they were living with her, and if the surplus 
were insufficient she would deal with the moveable and im- 
moveable properties in such manner as the thought fit. By 
clause 20, again, he gave express power to his wife to mort- 
mortgage, lease, sell and use the properties. Finally by 
clause 23 he provided that after the death of his wife hig 
daughters should be named executrixes, and he gave them 
authority to deal with or manage the whole of his property 
and effects. There is no dispute that the word that was used 


- in clause 3 as the original word of gift was the word “malik”. 


which would be appropriately used’to constitute the wife 
absolute owner. It is not that the word is a “term of art,” 
it does not necessarily define the quality of the estate taken 
but the ownership of whatever that estate may be; and in 
the context of the present will their Lordships think the 
estate was absolute. At the time when the Will was executed 
it may well have been that whoever drew the will was aware 
that at that time words of absolute gift in favour of a Hindoo 
widow might not be supposed capable of conferring upon 
her a power of alienation, for in the case of Musammat Suraj- 
ae: Rabi Nath Ojha (‘), we find that the High Court had 
ruled: — i 
“ that under the Hindu law, as interpreted up to the present in 
the cage of immoveable property given or devised by a husband to 
his wife the wife has no power to alienate, unlesss the power of 
alienation is conferred upon her in express terms.” 

The decision in 35 I. A. showed that that provision was 
no longer sound and that if words were used conferring ab- 
solute ownership upon the-wife, the wife enjoyed the rights 
of owership without their being conferred by express and 

. @) L. R35 L A, 17. $ - 
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additional terms, unless the circumstances or the context 
were sufficient to show that such absolute ownership was not 
intended. If clause 3 stood by itself it would, their Lord- 
ships think, be difficult to dispute that whatever the testator 
desired with regard to the disposition of his property after 
the death of hist wife he had not expressed his wishes in such 
a manner that they bound thejproperty. The words under 
which the appellant claims are words which only attach to 

- whatever property there may remain after the death of the 
wife. Without for the moment considering whether the desire 
expressed by the testator is expressed in a from that makes 
her disposition of it mandatory or no, itis sufficient to say 
that if that clause stood alone the principle stated in the case 
of Horwood v. West (1), would be applicable to this will as it 
would to a will in England. The Vice-Chancellor says at 
page 389. 

“Tt is essential to the execution of a trust that the subject should 
be certain; and if this testator intended that his wife should at 
her pleasure, during her life, dispose of the property which he 
left to her, and that his recommendation should extend only to 
what, if anything happened to remain of his property at her death 
undisposed of by her, then there is no trust to be adminisered by 
this court.” 

But the appellant points out with considerable force that 
clause 3 does not stand by itself; but that the clauses 
referred to, and most notably clauses 18 and 23, are in their 
terms inconsistent with the view that the provisions of 
clause 3 constituted the wife the absolute owner. Their 
Lordships are very far from saying that there is not force 
in this argument; but so far as clause 18 is concerned 
it should be remembered that even there is a provision 
that the surplus, after the property has been used for 
maintenance in the manner suggested, is to remain with the 
wife for her maintenance and use, aud power is given to 
her to deal with the immoveable or moveable property: as 
she may think fit. Again, with regard to clause 23, the 
appointment of the daughters as executrixes of the property, 

` if in fact there had been a gift to them after the widow’s 
death would be quite unnecessary. The only purpose for 
creating them executrixes would on either hypothesis be to 
see that the religious purpose to which part of the property 
had been devoted and a certain beneficial trust given to 
the widow of the son should be carried’out. If and so far. 
as they were absolute owners it had little value. 


Their Lordships therefore think that these subsequent 
clauses in the will are not sufficient to displace the languagé 
of clause 3, fortified by the powers given in clause 20, and 

= (1) Sim. and Stu., 387. 


Onvin 


1921 


Baamas 
Smıvpas 
v. 
Bar QULAB, 
Lord 
Buckmaster 


294 = PRIVY COUNOÙL fa. b i. b: 


OrviL by that language there is no trust created in favour of the 
1931 two daughters of the testator. In forming this conclusion 
ps their Lordships have not considered the serious difficulty 
Buaipas that is placed in the way of the appellant by the judgments 
Suvpas of the court from which this appeal has proceeded. In the 
sp Court of Appeal one at least of the judges was thoroughly 

Bar Gusae.  soquainted with the language in which this will is drawn, 

Lord and he took the view that the actual words used in clausé 3 

Buckmaster. suggesting how the property should be left after the death 

. of the testator’s widow were in themselves inadequate to do ` 
anything more than to express a wish and did not create 
an obligation. Their Lordships have not dealt with that 
part of the case, because in their opinion the matter is better 
decided upon the prificiple to which reference has already 
been made, vis., even assuming it was intended to create a 
trust and the words were sufficent for that purpose the 
subject. matter on which the trust is to operate is by the 
terms of this will too uncertain to enable the court to give it 
administration. , 

For these reasons their Lordships are of opinion that 
this appeal must fail and ought to be dismissed with costs ; 
1 the costs incurred, in the Court below from the 13th March 

1917, and of the appeal on the preliminary point that was 
argued before this bearing on the merits, was reached, which 
were reserved, in their Lordships’ opinion, should be costs 
in the appeal; and they will humbly advise His Majesty 
accordingly. 

E. Dalgado :—BSolicitor for Apppellant. 

Hughes & Sons :—Solicitors for Respondents. 


~ Appeal dismissed. 


Cd 
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Ost, $1 & SITANATH DAS anp orHurs (Defendants-Respondents). 
Nov., 1. Trustees and Persons in a representative capacity—Delegation of powers 
—_ — General or Special power of Attorney—Permanent lease by donee 


Lop of power—Invalidity—Non-production of power—Admissibility of 
Poo e secondary evidence, : 
pore a $ Trustees or persons holding property in a representative or 
Epen, AND fiduciary capacity cannot delegate their powers bya general or 

specjal power of Attorney. i 
LAWRENOE - A permanent lease granted by such donee of power is not valid. 
JBNEING. 


If a proper case has “not been established for the admission of 
secondary evidence of the contents of a written document, and 
objectjon has been taken to.the fact that the document has not 
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been produced, it ig not permissible to go to other evidence for the 
purpose of indicating what the contents of the written document 
may prove to be if once it were examined. 


Decree of both the Indian Courts reversed. 


APPEAL (No. 99 of 1920) from a Judgment and deeree 
of the Calcutta High Court (Cairry and Panton, J. J.) 
affirming a decree of the Subordinate Judge of the 24 
Parghanas at Alipur. ` 


The suit was brought by the Appellant, as Official 
Receiver, to recover certain property. The Respondents 
resisted the action on the ground that the property was 
granted to them on a mukarari lease, dated the 14th March 
1910, by Bhupendra Sri Ghosha as Attorney of Protap 
Chandra Ghosha. . 


The Subordinate Judge held that Bhupendra had author- 
ity to grant the lease and dismissed the suit. 


On appeal, the High Court affirmed the Decree of the 
Subordinate Judge, holding that Bhupendra bad authority 
to grant the lease and that Protap, not being a trustee of 
the property but in the position of a Karta or manager of 
secular property, could empower Bhupendra to deal with 
the property and grant the lease. Such a lease is valid 
and binding on the Appellant. . 


The facts appear from the Judgment of the Judicial 
Committee. 


Dunne K. 0. and E. B. Raikes, for the Appellant. 


Protap was only a trustee. The lease was not granted 
by Protap but by Bhupendra under an alleged power of 
Attorney. The power was not produced and there was no 
evidence that Bhupendra was the Attorney. Protap could 
not delegate his powers to deal with the property, Being 
a trustee, Protap himself could not grant a permanent lease. 
Sezondary evidence to prove the contents of the power is 
not admissible. . 


DeGruyther K. C. and Kenworthy Brown, for the 
Respondents. 


The lease was beneficial to the estate'as both the Indian, 
Courts have found. The Respondents took the lease in good 
faith and the consideration paid was found adequate. The 
lease was granted by Bhupendra as the attorney of Protap 
who was the managing member ôf the family. There is 
evidence that Bhupendra had a general power of Attorney 
from-Protap. - i ° 


e s ` 
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Orvis The judgment of their Lordships wag delivered by 


1921 Lorp Buokmaster.—On the 14th March, 1910, a docu- 


Sai ment was executed by Bhupendra Sri Ghosha, purporting to 
Boswazz1 act on behalf and as attorney of his father, Protap Chandra 
v. Ghosha, by which a garden at Tallah was granted to the 
a respondents under a mokurari lease, at the annual rent of 
pas Rs. 125, and a premium of Rs. 3,000. The respondents on 


. Lord . the execution of the lease entered into and have since re- 
Buckmasier. mained in possession of the property. 


The question raised in this case is whether the lease con- 
veyed to them any title at all. It is challanged in the 
following circumstances: The property in question origi- 
nally belonged to Hara Ohandra Ghose, who died in 1868. 
He was survived by his widow, four sons.and two daughters. 
On the 7th May, 1880, a trust deed was executed by all the 
interested persons, by which the property was placed in the 
hands of trustees for certain religious and charitable pur- 
poses. The two first trustees under the deed were the 
widow, Srimati Padmabati Dasi, and her eldest son, Sri 
Protap Chandra Ghosha.. The deed contained the state- 
ment that upon the death of the-widow the eldest son, Pro- 
tap, should be the sole trustee, and on his death the second © 
son, Sri Sarat Chandra Ghosha, should be the sole trustee, 
and so on. It also-provided that during the absence of any 
trustee for over one year during his life,: the person entitled 
to be the trustee immediately in succession to him should be 
appointed to the office of trustee for the time being. It is 
unnecessary to consider the exact terms of the deed or the 
nature of the trust for which the property was conveyed. 
For the present purpose it is sufficient to say that until the 
deed was challanged by a family suit that was instituted in 
1910, it was accepted as creating a good trust, and the per- 
gons named were assumed to be exercising the duties of 
trustees. Onthe 16th April, 1900, the widow died, and 
from that time Protap became, by the termg of the deed, the 
sole trustee. On the 3lst December, 1900, ‘he left Calcutta, 
and he only returned twice afterwards, the first of the two 
visits being after the execution of the lease. The lease was, 
as has been stated, executed by Bhupendra Ghosha, and all 
the preliminary negotiations and transactions must have 

e been carried out by him, or someone on his behalf, because 
the evidence of Protap, which has been taken at some con- 
siderable length, makes plain that he had no knowledge of 
the matter until after it had taken place. He was asked 
when he was told that the land had been sold or prepetually 
leased to somebody, and his answer was he did not know. 
Then he was asked, “ When did you come to know ?”, 


r 


. 


° 
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and his reply was, ‘About the time when the High Court 
suit was commenced?” That suit was instituted on the 31st 
May, 1910, after the date of the execution. Later on he is 
asked this ‘‘Do you know who gave the lease?” and his 
answer is, ‘I did not know then. I came to know after- 
wards that it was done in my name under some power of 
attorney.” Finally in re-examination he repeats this state- 
ment, and says, “I found my actual knowledge since I 
perused typewritten copy supplied to me by an outsider, 
which suggested many things, and made me curious.” 
There is no evidence to which their Lordships’ attention has 
been directed in the long and tedious deposition which 
Protap was called upon to make which contradicts these 
statements, and consequently it must be accepted-that when 
this document was executed he had neither negotiated its 
contents, nor was he aware of them. The whole of the 
authority for the execution of that lease must be found in 
the power of attorney under which Bhupendra Ghosha pur- 
ported to act, and the existence and extent of that authority 
is the chief question on this appeal. ` 

In order, however, to see how this suit has arisen, it is 
necessary to go back a little in the family history. About 
the time of the execution of the lease, and possibly because 
of its execution, anxiety arose among the members of the 
family as to the way in which the affairs of the trust were 
being conducted, and in consequence a suit, to which refer- 
ence has already been made, was instituted on the 31st May, 
1910, by Sarat against Protap, as trustee, claiming to have 
the deed of trust declared void, charging Protap with mis- 
conduct as trustee, and asking for accounts against him. In 
the plaint this lease was challanged, though not on the ground 
now under consideration. The beneficiaries were made 
parties to the suit, and a settlement of the disputes was 
ultimately effected ; but one of the parties being an infant, 
it was necessary to obtain the consent of the Court to the 
proposed terms. This was secured by a decree on the 2nd 
August, 1912, which declared that the general trusts of the 
deed were bad because the objects of the charity were far 
too indefinite, but the settlement of the litigation being 
approved by the learned Judge, his declaration was confined 
to the failure of the trusts, and to declaring that the .proper- 


ties that were the subject of the deed were merely charged , 


with such necessary expenses as were incurred in the life- 
time of the lady for the maintenance and ownership. of the 
sradh mentioned in the third clause, and the annual service, 
mentioned in the fourth clause. The settlement released’ 
Protap from liability to account for moneys received from 
the lease, but it appointed the second trustee in the order, 
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Sarat Chandra Ghosha, receiver of the estate, and express 
directions were reserved in these terms*of settlement that 
he should be at liberty to take steps to recover and set aside 
the perpetual lease or leases granted by Protap. 

The proceedings out of which this appeal has arisen were 
accordingly instituted by Sarat. Itis unfortunately true 
that the plaint is not expressed in plain terms, but it does 
most clearly set out allegations in paragraph 5 and para- 
graph 6, putting forward this lease under which the defen- 
dants claim asa suggested or alleged lease, and there is 
nothing in the plaint to show that the lease was accepted 
as having in fact been properly executed. Again, the parti- 
cular matter in controversy was not exactly defined in the © 
issues that were settled, but itis certainly covered by the 
third issue, which was in these terms: ‘ Was the trustee 
or his am-moktar competent to grant the permanent lease in 
question, and is it binding on the plaintiff?” The case 
came on for trial before the Subordinate Judge on the 14th 
July, 1916, when he dismissed the suit. In the course of 
taking the depositions, attempts were made to givein evi- 
dence the contents of the power of attorney under which 
the deed had been executed, and objection was promptly 
taken that no such evidence was admissible because the 
document must be in writing, and verbal evidence as to its 
contents could not be given until some proper and sufficient 
explanation was offered as to the reason why the document 
itself was not before the Court. On more than one occasion, 
in the course of the evidence, similar attempts were made, 
and similar objections were taken, and in the end there was 
no evidence on which reliance could be placed as to what 
the actual terms of that document were, or whether in fact 
any such document was in existence or operative at the 
time when the lease was executed. The best evidence upon 
the point was that of Zatindra Muthik who was managing 
clerk to Bhupendra in his profession of solicitor. He is 
not himself a solicitor, and is now a trader in fish. He says 
that he read the power of attorney, and that it granted full 
power to execute lease, mortgage, ete., but he did not recol- - 
lect the exact expressions. The power was a general power 
to sell, mortgage, or lease. 


This"evidence was objected to and is useless for the pur- 


*pose of proving the contents of a written document. Their 


Lordships only refer to it for the purpose of saying that 
had they accepted the evidence, it would not be suficient. 
E any power existed in Protap to delegate authority under 
the trust deed if would be quite clear that the power of 
attorney to be granted would have to bea special power 


ef 
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of attorney, specially referable to dealing with the estate 
which was subject°to the trust, and nota general power 
of attorney, which may have been executed by Protap in 
favour of his son, entitling him to deal with the whole of 


his private property. No evidence whatever that is pro-. 


perly admissible having been given of the power of attorney, 
it necessarily follows that there was no proof that the lease, 
under which the defendants claim, had ever been properly 
executed at all, and the defence failed. ' 

The learned Subordinate Judge, who dismissed the suit, 
dealt with the matter ina few sentences. He seems to 
think that the statement in the plaint of the suit that had 
been compromised was sufficient to lead to the inference 
that Bhupendra, the son, had full power to execute the 
lease on Protap’s behalf, and he says at page 198 of the 
Record :— 

“ I may also point out here that Bhupendra. Sri’s authority to 
execute the lease on behalf of Protap Babu has not been challeng- 
ed in the plaint, though the plaintiff knew, asthe plaint in the 
High Court case indicates, that sucha lease was gianted. Bhu- 
pendra Sri Babu was alive when this plaint was filed, and this 
explains why the plaintiff did not consider it expedient to challenge 
his power.” 

It may be pointed out that even though Bhupendra Sri 
Babu had died since the suit was instituted, that would not 
have prevented the parties whose duty it was to obtain pro- 
duction of the power of attorney from taking the necessary 
steps either to obtain a copy of the document or to prove 
that that copy could not be obtained. The point raised that 
the matter was not specifically mentioned in the plaint does 
not appear to their Lordships to be sound, because although 
it is true that the plaint is couched in uncertain language, 
it is nowhere intimated in the plaint that such a lease was 
properly executed, and it therefore became incumbent upon 
the defendants to prove the title under which they held. 
But whatever may be said about what happend before the 
Subordinate Judge, the grounds of appeal to the High 


Court expressly suggested that the Court below had made a - 


mistake in overlooking the fact tbat the alleged power of 
attorney had not been proved, so that the question was 
definitely raised, and the attention of the High Court direct- 
ed to it. The High Court, who confirmed the -decre of the 
Subordinate Judge, dealt with the question in these terms; 

at page 206 of the Record :— l 
“ There can be no doubt that Bhupehdra Sri Ghosha held an 
Am-mokhtarnama from his father. , Unfortunately neliher side 
seems to have been at any pains to procure thé production of the 
document or to give proper secondary evidence of its contents, if 
it could not be found. The evidence on the record, such as it is, 
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indicates that that Am-mokhtarnama was registered at Bindbya- 

chal, and that it granted full power to sell, mortgage and lease.” 
Their Lordships desire to point out that if a proper case 
has not been established for the admission of secondary 
evidence of the contents of a written document, and objec- 
tion has been taken to the fact that the document has not 


` been produced, it is not permissible to go to other evidence 


for the purpose of indicating what the contents of the 
written document may prove to be if once it were examined. 
Their Lordships, therefore, are clearly of opinion that in 
this case the defence must break down through the inability 
of the defendants to prove the execution of the lease, under 
which they claim, by anybody having proper authority, and 
even if the evidence as to the existence and contents“ of the 
power of attorney were accepted, it would be inadequate for 
the reasons already given. Their Lordships are, however, 
impressed with what had been said by Mr. De Gruyther as 
to the defendants not being alive to this point being raised 
in the plaint, though they see no reason whatever for this 
inadvertence from the date when the notice of appeal was 
given to the High Court. Their Lordships, therefore, have 
considered what the position would be supposing such doeu- 
ment had, in fact, been proved, and had been shown to bea 
special : power purporting to authorise dealings with the 
trust estate, and they are of opinion that even in that event 
it could not have availed the defendants. The reason for 
this is plain. In whatever capacity Protap held the land in 
question, the capacity must have been a representative one. 
It was said that he was not in the strictest language a 


- trustee; but be itso, his position was none the less a re- 


presentative one, and it being plain that he never negotiated 
nor considered, nor knew of the lease until after it had been 
executed, if what was done, was done by viue of a power 
of attorney, it could only have been because the power had 
delegated the representative authority that he possessed to 
a third party. The duties of Protap, however they may be 
defined, were in their nature fiduciary, and fiduciary duties 
cannot be made the subject of delegation. If, therefore, the 
document had been before their Lordships it would have 
been impossible to have supported the contention that it 
conferred the power to negotiate and execute the document 
pon which the whole of the defendant’s case rests. 


Their Lordships desire to express their opinion that there 
is nothing to cause them to qualify the findings that have 
been found by both the Courts as to the defendants having 
acted honestly in the matter. They acted honestly, but-they 
acted with scant wisdom, and with à strange disregard of 
the caution that it is essential should be observed in deal- 
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ing with a person who has no authority to act on his ewn 
behalf. 


For these reasons their Lordships think this appeal 
should be allowed, the suit should be decreed; an order made 
for possession of the land, and an enquiry should be direc- 
ted as to mesne profits, and the appellants should have the 
costs here and below, and they will humbly advise His 
Majesty accordingly. 

T. L. Wilson & Co., Solicitors for the appellant. 

Watkins € Hunter, Solicitors for the respondents. 

Appeal allowed. 


NATHU KHAN axo orHurs (Appellants) 
VErSUS 
THAKUR BURTONATH SINGH axo otuzrs (Respondents).* 
Transfer of Property Act, (IX of 1882), section 5.5, sub-section (1) (g), 
(2)—Property sold free Srom encumbrances—Purchaser's right to re- 
Jund of monies paid-by him towards previous encumbrances. 

A purchaser of immoveable property is entitled to a refund of all 
monies paid by him either for redemption of the mortgages existing 
on the property purchased by him at the date of such purchase, or 
for purchase of the property on sales under such mortgages, or to 
prevent such sales. 

Case in which the successful appellants were deprived of costs as 
they had failed to place before the High Court the section of the 
Transfer of Property Act which entitled them to the relief claimed. 

APPEAL (No. 13 of 1921) from a decree of the Calcutta 
High Court (CHAUDHURI AND NewBouLD, JJ.) reversing a dec- 
ree of the Subordinate Judge of Hazaribagh. 


The appellants purchased three mausahs in the Zamindari 
of Bagdo, from one Lakhpat Nath in 1904. The purchase 
. deed contained the express declaration that the property was 
sold free from all encumbrances. But there were in fact cer- 
tain encumbrances existing on the property at the date of 
purchase. The vendor sold certain other properties to the 
first defendant to pay these encumbrances but they were not 
paid. Onthe mortgagees who held the prior charges taking 
steps to realise their securities by sale, the first appellant, 
paid certain sum to them in order to clear the property. The 
appellants instituted the present suit to recover the amounts 
paid by them from the first defendant and their vendor or 
from their properties. 
The trial Judge decreed the claim of tha appellants, but 
on appeal the High Court allowed the appeal and dismissed 
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the suit on the ground that the appellants were not compell- 
ed to make the payments to avert the sale.. Hence this 
appeal. 

Kenworthy Brown, for the appellants. 

Section 55 of the Transfer of Property Act IV of 1882 
clearly lays down the duties of the vendor. The payments 


were made by the appellants to prevent the sale of the pur- 
chased property. The appellants are bound to redeem and 


. pay the prior mortgagees. 


Ford 
Buckmaster. 


Section 69 of the Indian Contract Act was also referred to. 
The Respondents were not represented. 
. The judgment of their Lordships was delivered by 


Lorp BuoxmasreR.—On the 6th September, 1904, one 
Lakhpat Nath sold to Nathu Khan, Girab Ali Khan, Badhan 
Khan and Ramzan Khan, three maueahs, situate in the zamin- 
dari of Bagdo, at the price of Rs. 19,000. Nathu Khan is 
dead and his representatives together with the other pur- 
chasers are present appellants. The purchase price was to 
be discharged by the cancellation of certain debts due from 
the vendor to the purchasers and as to the balance in cash. 
The purchase deed contained the express declaration that 
the property was sold free from incumbrances and -conse- 
quently by Section 55 (1) (g), Sub-section (2) of the Trans- 
fer of Property Act the vendor must have been deemed to 
contract with the buyers that he had power to transfer the 
property so sold, and consequently that the property was 
free from burdens. In truth there were existing upon the 
estate considerable charges and it appears that the vendor 
recognising this fact and being anxious to secure their liqui- 
dation on 7th September, 1904, entered into an arrangement 


with one Bindesri Charan. This took the form of a sale by ~~ f 


the vendor to Bindesri Charan of another estate for a sum of 
Rs. 82,200, the purchase price to be discharged by the pay- 
ment of a considerable number of debts, which included 
among others those owing upon the property already sold to 
Nathu Khan and his co-purchasers. Had Bindesri carried 
out the terms of that arrangement, no dispute would have 
arisen, but unfortunately he did not and as the mortgagees 
who held the prior charges upon the property sold to Nathu 
Khan and others preceeded to extremities and took steps to 
realise their securities by sale, Nathu Khan, apparently 
alone but probably on behalf of all the purchasers, paid three 
separate sums of Rs. 4,287, Rs. 37,090 and Rs. 4,646 in or- 
der to clear the property, and no part of these moneys has 
been repaid to them. About these facts there appears to be 
no doubt, for although the High Court from where this ap- 
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peal proceeds appears to have doubted whether the property 
was actually subject to an effectual order for sale, yet the 
fact that it was subject to the mortgages appears reasonably 
clear. After the payments had been made, Nathu and his 
co-purchasers instituted a suit against Bindesri, Lakhpat, 
who was defendant No. 2 to the proceedings, and others, 
asking for the recovery of the sums paid against the proper- 
ties and persons of the defendants. The plaint was a clumsy 
document and the suit as against Bindesri was misconceiv- 
ed, for the plaintiff were no parties to the deed of 7th Sep- 
tember, 1904, and no trust was thereby created in their 
favour. The real case was a personal claim against Lakhpat, 
and this is in fact included in the general confusion of the 
suit. A subsequent suit was also brought by Lakhpai Nath 
against Bindesri Charan and Nathu Khan and his co-purcha- 
sers and others to obtain rescission of the sale of 7th Sep- 
tember, 1904, on the ground that Bindesri Charan had 
wholly failed to comply with the obligations that he under- 
took for Nathu Khan ; the purchaser was made a party to 
this suit which was compromised before trial and the com- 
promise became incorporated in a decree under the seal. of 
the Court of the 20th July, 1908. It is unfortunate that this 
decree is couched in language which renders it extremely 
difficult to give a fair grammatical construction to all its 
terms,.but their Lordships think that nonetheless its pur- 
pose is clear and the obscurity is doubtless due to the fact 
that it represents the actual agreed terms of the parties 
which have not been put into plain legal phraseology. The 
decree provides for the return of the properties sold to 
Bindesri, subject to a condition expressed in the words:— 
**That in case the defendant No 2 becomes liable to Nathu Khan 
and others (plaintiffs in suit No. 122 of 1907), in the final decree in 
that suit, that sum will be payable by the plaintiff té those defen- 
dants, and the property which is the subject of this suit will remain 
charged with this debt payable to those defendants ” 

The effect of this order was as follows: that if Lakhpat 
Nath, who, notwithstanding the fact that he was plaintiff, 
because he was defendant No. 2 in suit No. 122 of 1907, is 
referred to as the defendant No. 2 becomes liable to Nathu 
Khan and others who are the plaintiffs in the suit No. 122 
of 1907, in the final decree of that suit, that sum—that is 
the sum for which he is liable—will be payable by him 
Lakhpat Nath to Nathu Khan and others and the property the 
subject of the present suit will remain charged with the 
debt payable to those defendants. The confusion in this 
decree-is due to the fact that while it refers to the suit 
instituted by Nathu Khan against Lakhpat Nath and others 
to obtain a declaration of liability, it introduces the descrip- 
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tion of the parties alternately by virtue of their capacity in . 


that suit and their capacity in’ the guit which is being 
compromised, with the result that the same person becomes 


the defendant and the plaintiff in the same sentence. Their > 


Lordships having carefully studied the language of the 
decree are satisfied that the interpretation that they have 
placed upon it is correct and indeed it is the only interpreta- 
tion that could give reasonable effect to the claim that 
Nathu Khan possessed against Lakhpat Nath at the time 
when the suit was set on foot. The suit referred to as No. 
122 of 1907 was the suit brought by Nathu Khan and others 
asking for relief against Lakhpat Nath in respect of pay- 
ments to which reference has been made and it is the suit 
out of which this appeal has arisen. Lakhpat died before 
this suit came on for hearing, his heir was added in his 
place, and the learned Subordinate Judge held that as he 
derived benefit from the payments made by the plaintiffs, it 
was equitable that the plaintiffs must be recouped, and he 
ordered sale of the properties that had been sold to Bindesri, 
if the amount were not paid. 


Upon appeal the High Court held that the plaintiffs were 
not compelled to make the payments to avert the sale and 
that they were not entitled to any relief. ` 


Their Lordships find it difficult to accept the view that 
purchasers of a property are not compelled to pay off mort- 
gagees who have obtained decrees for sale, even though a 
gale is not immediately threatened, but it appears there 
were questions about the nature of the sales not explained 
to their Lordships which may have caused misunderstanding 
on this head. . 


The present appellants are themselves responsible for what 
occurred, for there would have been no difficulty in obtaining 
relief had the section of the Transfer of Property Act to 
which attention has been called been placed before the Court. 
It is plain from that section that as Lakhpat Nath had bound 
himself to deliver the property free from incumbranees, and 
had only delivered it subject to the charges which Nathu 
paid, Lakhpat was therefore liable for the monies paid by 
the purchaser in order to clear his title. If that simple view 
had been, presented to the Court of first instance and to the 
High Court, their Lerdships see no reason to doubt that the 
matter need not have proceeded as far as this Board ; but 
the Courts below appear to have been confused with the . 
effect of what had taken place and they do not seem to have 
had their attention directed either to the statute or to the 
decree although the compromise was mentioned. It may be 
that as the decree was made after this suit was instituted, 
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its execution might have been a difficult matter in the present 
proceedings, but with that their Lordships do not intend in 
any way to interfere. All that they think the appellants here 
are entitled to is (a) a declaration that in the circumstances 
Lakhpat Nath did become liable to Nathu Khan for the 
monies paid by Nathu Khan either for redemption of the 
mortgages existing on the property purchased by him on 
the kobala of the 6th September, 1904, at the date of such 
purchase, or for purchase of the properties on sales under 
such mortgages, or to prevent such sales ; and (b) that the 
person mentioned in the decree of the 20th July, 1908, as 
the defendant No. 2 was intended to be Lakhpat Nath. 
Their Lordships for these reasons will humbly advise His 
Majesty that the judgment appealed from should be set 
aside and the decree of the learned Judge of first instance 
be modified by the introduction of the above declaration 
that Lakhpat was liable to the plaintiffs in the suit for the 
monies paid under either of the above heads, and if any 
dispute exists as to such payments an enquiry must be 
directed to ascertain the facts. The appellants will have 
their costs in the Courts below. There will be no costs of 
the appeal. 


Appeal allowed. 
Pugh é@ Co.—Solicitors for appellants. 


PRIVY COUNCIL. 


PANDURANG KRISHNAJI (Appellant) 
ver Sus l 
MARKANDEYA TUKARAM anp oruERs (Respondents). 


Registration—Registered Agreement between Co-sharers in a village to 
trans fer their shares in certain event. Agreement signed only by 
the Transferce but. presented for registration by one of the Trans- 
SJerors—Unregistered letter from Trans ferors evidencing acceptance 
of terms of Agreement and admitting the happening of the event— 
Admissibility—Indian Registration Act XVI of 1908, sections 17, 49 
—Estoppel—Attestation of deed—Indian Evidence Act I of 1872, 
section 115. 





Attestation of a deed by itself does not estop any person from 
denying anything except that he has witnessed the execution of 
the deed. Knowledge of the contents of the deed ought not to 

` be inferred from the mere fact of the attestation, though an 
attestation may take place in circumstances which would show that 
the witness did in fact know of the contents of the deed. . 


Banga Chandra Dhur Biswas v. Jagat Kishore Chowdhuri (1) 
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The Appellant and his two uncles were co-sharers in certain 
villages, of which the Appellant was the regjstered proprietor. A 
Deed of Settlement signed by the Appellant and addressed to his 
two uncles provided that the Appellant was to manage the villages 
taking a salary and paying the expenses, that, if there was a loss, 
the uncles should make good the amount in respect of their shares 
on demand and that, in case of default, the uncles should lose 
their shares in the villages. This deed was presented for re- 
gistration by one of the uncles and duly registered. In the 
years following, there was loss in respect of one of the villages. 
On a demand by the Appellant, the uncles wrote a letter to him 
that he was liable for the profit or loss accrued or accruing, 
that they were not to take shares and pay the loss and that he 
might manage ashe liked. Subsequently the uncles transferred 
their shares in the village in question by a deed which the Appel- 
lant attested as a witness. 

Held, (x) that, although the deed of Settlement was only signed 
by the Appellant, the arrangement made under it was a perfectly 
valid one, as it was accepted by the uncles and acted upon by the 
Appellant; (2) that the sub-sequent letter did not require re- 
gistration as it was not an instrument of transfer but was only a 
piece of evidence showing thi the uncles accepted the terms in 
the earlier deed of Settlement and admitted that the condition 
upon which the first agreement was to operate had in fact arisen, 
and (3) that the Appellant was not estopped from denying that he 
was a party to the subsequent transfer by the uncles as there was no 
proof of His knowledge of the contents of the document he attested. 

Apprat (No. 62 of 1920) from a Decree and a Judgment 
of the Court of the Judicial Commissioner, Central Pro- 
vinces, reversing a decree of the 2nd Additional District 
Judge, Amraoti. 

The suit was instituted by the first Respondent against 
the Appellant and others for partition and ~possession of a 
8-anna share in a village. The facts are sufficiently set 
out in their Lordships’ Judgment. 


The District Judge dismissed the suit but on appeal the 
Judicial Commissioner passed a decree directing partition 
and possession. Hence the present appeal. 


1921, October 27,28. Dube for Appellant : 
The Judicial Commissioner was wrong in thinking that 


the Appellant was estopped. 


Banga Chandra Dhur Biswas v. Jagat Kishore Chowdkuri (1) 

The letter of April 11, 1910 did not affect title to the 

property ; the Appellant’s title was established by the earlier 

deed of. Settlement. The letter is admissible in evidence 

to show that the uncles accepted the terms of the Settlement 

and admitted that the event referred to therein had occurred, 
(8. 49 of the Indian Registration Act). 


(1) L, R. 43, L A, 249. 
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The Appellant and his uncles acted upon the terms of 
the Settlement and*the letter for a long time and effect must 
be given to it apart from technicalities. 

Mahomed Musa v. Aghore Kumar Ganguli (1) 

The Appellant’s attestation of the deed does not estop 
him from denying that he knew its contents or consented 
to them. 

De Gruyther, K. O. and Parikh, for the Respondents. 


There is evidence that the Appellant attested the deed 
knowing its contents and his attestation led the transferee 
to believe that he consented to the transaction. The trans- 
feree was a bona fide purchaser. The-attestation amounts to 
a representation by which the Appellant was estopped. 

Sarat Chandra Dey vi Gopal Chander Laka (2) 


Apart from the letter of 1910, there was nothing to show 
that the uncles had relinquished their shares. The letter 
is useless in the absence of registration for purposes of 
evidence. It is not admissible without registration. The 
deed of transfer provided for transfer of all the villages. 


Dube replied. t 
The judgment of their Lordships was delivered by 


Lorp Buoxmaster.—The plaintiff in the suit out of which 
this appeal has arisen is the first respondent. His plaint 
asked that a joint estate in certain property known as 
Mauza Khandal should be partitioned, and that it might be 
declared that he was entitled to an 8-anna share in the pro- 
perty. The suit was dismissed by the District Judge of 
East Berar, but was granted in the Court of the Jndicial 
Commissioner. The respondent’s title rested on two deeds, 
the first, dated the 2nd February, 1914, by which two gran- 
tors, Kanhoba and Vishwanath, the sons of Raghu, pur- 
ported to convey the property in question to one 
Govind Damle for Rs. 9,100, and the second dated the 26th 
` June, 1914, by which Hari Govind Damle conveyed the same 
parcels to the said respondent for Rs. 15,000. So far as 
the documentary title is concerned, it is complete, and if in 
fact Vishwanath and Kanhoba had the right to convey the 
fwo shares covered by the deed of the 2nd February, 1914, 
there could be no answer to the respondents’ claim. The 
first question that arose in the suit and remains for decision 
upon this appeal is whether those two signatories possessed 
that right or no, and the second whether ifno such right 
existed, the appellant was estopped from setting up the 
defect. The dispute arises in these circumstances. The 
- village in question was originally part of the joint estate of 
(1) Le R 24. LA 2. (2) L. R. 9. I. A. 203. Ta 
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a joint Hindn family, which had separated before 1906, 
leaving this village undivided. The joitt family had been 
constituted by the four sons of Raghu. The eldest of these, 
Krishna, died before the separation. The appellant Pandu- 
rang was one of the sons of Krishna, and so also were the 
second and third respondents. The other respondents, with 


.the exception of No. 8 were descendants of two of the dead 


sons of Krishna, and respondent No. 8, Musummat Sakhubai 
represented Luxman, the second son of Raghu, who was 
also dead. The two other sons of Raghu were, as has al- 
ready been stated, Kanhoba and Vishwanath, who were 
each entitled to a one-fourth share.” 

Pandurang was the registered holder of the land. In 
1906 disputes, with the exact nature of which their Lord- 
ships are unacquainted, had arisen between him and the 
other joint members. Accordingly on the 8th September, 
1906, a document was executed which has given rise to the 


` question that has now to be determined. It was stated to 


be a deed of settlement by Pandurang in favour of Kanhoba 
and Vishwanath and Sakhubai, the widow of Luxman, and 
it took the form of a statement made by Pandurang to his 
two uncles. It sets out their relationship to him, that a 
partition has been effected between them and him in respect 
of the ancestral property, and that only certain ancestral 
izra villages remain, of which Mauza Khandal is one. It 
continues by referring to the fact that disputes had often 
arisen and tended to arise between them and himself, and 
it then proceeds to put forward the terms of the settlement. 
The effective part of those terms is this, that he, Pandurang, 
will manage in future all the village affairs and take Rs. 180 
per annum as his salary and remuneration for doing it ; 
that he will pay the necessary expenses; and that if the 
village profits were not sufficient to meet the expenses and 
there might be a loss, his two uncles should pay on account 
of the loss in proportion to their shares. It then coneludes 
in this way: “If you raise contentions in future in respect 
of the loss, they shall not be heard, and you shall be held to 
have lost, under this vyavastha patra (deed of settlement), 
your shares in the villages. The shares shall, however, be 
lost if the losses are demanded and not paid in the presence 
of the panch.” It finally refers to a suit pending between 
himself and his uncles in respect of the villages, and states 


“that it has been compromised under the settlement. That 


document was signed by Pandurang alone, but it was present- 

ed for registration by” Vishwanath, one of the two uncles of 

Pandurang, and registered accordingly. Nothing appears 

to have been contained in the document affecting Sakhabat 

and her only defence to the suit is a statement that Pandu- 
e 
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rang is estopped from disputing the sale deed of the 2nd 
February, 1914. Pursuant to the arrangements made in 
that agreement, Pandurang continued to manage the estate 
and to make the payments. It must also be assumed that 
the civil suit was compromised. It appears that in the 
course of management there was a loss in respect of this 
particular village, Mauza Khandal. ‘The other villages, 
although the exact accounts have not been produced, appar- 
ently roughly balanced, but as to Mauza Khandal, there was, 
in 1910, aloss for the four years ofa total of Rs. 1,069. 
The fact that this loss had been incurred was mentioned to 
the two uncles of Pandurang, and a letter to him in the 
handwriting of Vishwanath was drawn up on the 11th April, 
1910, and signed by both of them in these terms: “You 
have demanded from us Rs. 533-1-3 pies (rupees five hund- 
red and thirty-three, one anna and three pies) found due on 
account of loss in Khandal Izara for four years from 1907. 


But we cannot pay the same. You are, therefore, liable for - 


the profit or loss which accrued up till now and may accrue 
in future. Weare not to take ashare and pay the loss. 
You may make a management as you like.” 


It was not registered. The arrangements evidenced by 
those two documents would be sufficient for the purpose of 
conveying the shares of Kanhoba and Vishwanath to Pan- 
durang, but the real argument that has been brought before 
this Board against that effect being given to these transac- 
tions is that the first document was not formally signed by: 
Vishwanath and Kanhoba, and that the second document 
was not registered and, therefore, could not be given in evid- 
ence. Their Lordships think that both these contentions 
fail. With regard to the first, the arrangement was a per- 
fectly good one according to Hindu law, if accepted by 
Vishwanath and Kanhoba: and acted upon by Pandurang, 
even although the-document was notin fact signed by the 
persons to whom it was addressed. That Pandurang did 
act upon it is beyond dispute. The only question that 
follows is whether the subsequent letter‘ was an effective 
instrument necessary for the purpose of transferring. the 
property, or whether it was only a piece of evidence not 
constituting acceptance of the earlier proposal but showing 
that it had been accepted and that Vishwanath and Kanho- 
ba, admitted that the condition upon which the first agree- 
ment was to operate had in fact arisen. Their Lordships 
think that the latter is the true interpretation. The docu- 
ment itself contains no statement of “conveyance or release. 
It repeats that Vishwanath and Kanhoba are not to také a 
share and pay the losses because they are unable to do so, 
and read, as it must be read, as a sequel to the earlier docu- 
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Civin ment which had been drawn upon in 1906, itis a recogni- 
isa tion that the share will pass as that “document provides. 
cals There was consequently no need for its registration. 


PANDURANG It is then urged that in point of fact the original docu- 
EmBENA ent dealt with the share in all the villages as one, and the 
Magranpaya @Vidence goes to show that the only village with regard to 
Tygara. which the accounts were placed before Vishwanath and 
== Kanhoba was the village of Mauza Khandal, to which alone 
ine the letter relates. Their Lordships: think that there is no 
* weight in this contention. There would be no reason, even 
on the original agreement, to prevent the parties dealing 
with the one village instead of the three. The terms are 
clumsily expressed, and the letter merely shows that all 
parties accept the interpretation of the earlier document as 
permitting each share to be dealt with individually instead 
of all being necessarily grouped together. It is, therefore, 
not surprising that this contention does not appear to have 
been raised at any time prior to the actual ‘hearing before 

their Lordships. 


There remains the mutter which, so far as can be gather- 

e. ed from the judgments in the courts from which this appeal 
has proceeded, has been „the real controversy, and that is 
that whatever be the true effect of the transaction Pandu- 
rang is estopped from setting it up against the respondent. 
The first estoppel that is put forward, which was undoubted- 
ly the estoppel upon-which the real issue was taken, was 
said to arise by virtue of the fact that Pandurang had 
himself attested the first deed which had been executed on 

: the 2nd February, 1914, conveying the property to Damle. 
The issue is framed in these words: ‘Is defendant No. 1 
(i.e. Pandurang) estopped from questioning the right title 
and interest of defendants Nos. 9 and 10,(4.e. Vishwanath 
and Kanhoba) in the property transferred under the sale 
deed dated the 2nd February, 1914, on account of the fact 
that he attested that deed.” And then a further issue is 
raised as to whether he attested with knowledge and con- 
sented to the transfer. Before their Lordships consider the 
circumstances in which that attestation took place, they 
think itis desirable to'‘emphasize once more that attestation 

, of a deed by itself estops a man from denying nothing what- 
ever excepting that,he has witnessed the execution of the 
deed. It conveys, neither directly nor by implication, any 

` knowledge of the contents of the document, and it ought 
not to be put forward alone for the purpose of establishing 
that aman consented te the transaction which the doeu- 
ment effects. It is, of course, possible, as was pointed out 
by their Lordships in the case of Banga Chandra Dhur Bis- 
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was v. Jagat Kishore Ohowdhuri (1), that an attestation may 
take place in circumstances which would show that the wit- 
ness did in fact know of the contents of the document, but 
no such knowledge ought to be inferred from the mere fact 
of the attestation. Their Lordships think that a mistake 
has arisen in this case, not for the first time, from assuming 
that attestation qarries some greater weight. In the present 
instance the learned District Judge says in his judgment at 
page 47:— : ` 
My impression is that Pandurang did not understand the nature 
of the consequences that may accrue from his conduct and what 
interpretations would be put upon the fact of his signing the deed 
as an attesting witness. I, therefore, hold that the defendant Pan- 
durang js not estopped from raising the question that he was not 
bound by his mere signature to show that he consented to the 
result that he was not entitled to them. 

That isthe wrong way of approaching the question. 
Pandurang is not estopped by his mere signature unless it 
can be established by independent evidence that to the sig- 
nature was attached the express condition that it was 
intended to convey something more than a mere witnessing 
of the execution, and was meant as involving consent to the 
transaction. The statements made by the learned Judicial 
Commissioners at page 61 of the record are even more 
startling, and they appear to show that the error as to the 
effect of attestation must be very widespread. They state 
there: “ The mère attestation of a sale deed does not work 
an estoppel unless it is pleaded and proved that such attes- 
tation has induced a belief followed by action.” Estoppel 
does not arise from any such circumstance. As already 
stated, attestation itself does not effect it, nor does the belief 
of other parties as to the meaning of attestation affect the 

` man who has placed his signature as a witness, unless it can 
be established that he knew that that belief would arise, and 
signed with that intent. A similar statement is to be found 
later on in the judgment, where the learned Judges say :— 


f We think that attestation by a person who has or claims any in- 
terest in the property covered by the document must be treated, in 
dhe absence of any evidence to show that he was tricked into 
making the signature, prima facie as a representation by him that 
the title recited in the document is true and will not be disputed 
by him as against the obligee under the document. Hong 


Their Lordships are bound to point out that that is an 
entire misapprehension of the law of estoppel, and that if 
that misapprehension be not corrected,* much mischief may 
be done inthe administration of justice in India. They’ 
think it well to recall the precise words in which estoppel is 

(1) L. R 43 L A. 249. . 
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defined in the Indian Evidence Act of 1872, Section 115, 
which is in these terms:— i 
When one person has, by his declaration, act or omission, inten- 
tionally caused or permitted another person to believe a thing to 
be true, and to act upon such belief, neither he nor his representa- 
tive shall be allowed, in any suit or proceeding between himself 
an such person or his representative, to deny the truth of that 
thing. 

If the clear rule there laid down had been observed, the 
difficulties which have embarrassed this case would not 
have arisen. Itis then said that attestation in this parti- 
cular case had greater weight because of the circumstances 
associated with the execution of the deed. Those circum- 
stances, when they are carefully examined, amount to this: 
That itis alleged that Pandurang knew of the deed’s con- 
tents ; that he was warned against signing it; that he said 


‘. he did not mind signing it because he had no objection, and 


that there were circumstances from which it is possible to 
infer that he in fact consented to the sale. No one of these: 
suggestions was put to Pandurang himself, and their Lord- 
ships are unable to draw that ee from the gther evid- 
ence. There cau be no doubt that in 1910 Pandurang had 
obtained a formal acknowledgment of the fact that the con- 
dition under which his title to these two shares arose, had 
in fact taken place. He must be assumed to have known 
that his right was then established, subject to whatever 
argument might be raised as to the question of registration, 
which obviously was notin the mind of either of the par- 
ties. He thought that the property was worth some Rs. 
4,000, it was to be sold for Rs. 9,100, and the whole of the 
right and interest that arose to him by virtue of the fact 
that the Rs. 533 that were owing to him had not been paid 
was to disappear ; he was to get nothing whatever out of it, 
and he was to relinquish the right to which the non-payment 
of the monies had given rise. It seems to their Lordships 
impossible to think that in such circumstances a man could 
have attested a deed for the purpose of relinquishing for no 


- consideration whatever aright which, upon the face of the 


document, would have been one of great value. Their 
Lordships do not think that the evidence that Pandurang 
knew of the contents of this deed and attested for the pur- 
pose of evidencing his consent, can be accepted, and the 
burden of establishing that contention lay upon the plaintiff. 
If in fact there be a practice, as is suggested from the 
evidence, that when the consent of parties to transactions 
is required, it can be obtained by inducing them by one 
means or another, to attest a signature of the executing par- 
ties, the sooner that practice is! discontinued the better it 
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will be for the straightforward dealing essential in all busi- Orve 
ness matters. 1921 


Their Lordships, therefore, think that this estoppel-has —— 
not been made out, and for the reasons already given, they Paxvurawa 
think that this appeal ought to be allowed. The judgment apu 
in the Court of the Judicial Commissioner should be revers- Marraypeva 
ed and the suit’ dismissed with costs, the appellant to have Tuxazam. 
his costs of this appeal and in the Courts below, and they — 





will humbly advice His Majesty to this effect. rN T 
Barrow, Rogers and Nevill, Solicitors for appellant. 7 
E. Dalgado, Solicitor for, Respondents. 

Appeal allowed. 
HIGH COURT. 
JODHI RAM (Defendant) oy. 
versus Ton 


MUSAMMAT KAUNSILLA anD ANOTHER (Plaintiffs). * za 
Agra Tenancy Act (Local Act Il of 1902), section 164—Suit for profits March, 8. 
—Detree to be on actual collection unless clause (2) of the section INEI 
applies—Negligence, if can be inferred from arrears. Go 
: : KUL 
In a suit for profits under section 164 of the Agra Tenancy Act pgagap, J. 
the plaintiffs can only geta decree for their share on the actual 
collection unless they can come within clause (2) of the section in 
which case they are entitled to a decree on gross rental. 
Held also that the mere fact that a large proportion of the rents 
of a particular year remained unpaid would not necessarily lead 
to an inference of negligence on the part of the Lambardar, 
Chhabraji Kunwar y. Ganga Singh, [t1920] I. L. R, 43 All, 29 
followed. i 
SECOND APPEAL from a decree of MavLty: KHWAJA ABDUL 
Aur, Officiating District’ Judge of Budaun, modifying a 
decree of Pandit Brij Kishun Raina, Assistant Collector, - 
First Class. 
Harnandan Prasad (M. L. Agarwala with him), for the 
appellant. ; 
8. A. Haidar, for the respondents. - Te 
The judgment of the Court was delivered by 


Ryvzs, J.—This appeal arises out of a suit brought by co- —Rywes, J. 
sharers against a lambardar for profits of 1323 Fasli plug 
arrears of 1321 and 1822collected in the year 1323. In the 
plaint there is no allegation whatsoever of negligence against 
* S. A. No. 836 of 1920. d 
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the lambardar but i in the claim at the fgot of the plaint the 
decree sought for is based on the gross rental for. 1323 Fasli 
plus the arrears of 1321 and 1322 collected in the year 1323. 
The only defence with which we are now concerned is raised 
in the second paragraph of the written statement, and that 
appears to have been made to meet the claim on the gross 
rental. It is there stated, “The claim for- profits on the 
i of gross rental is not correct. It ought to be on the 

basis of realisation.” The trial court on these pleadings 
fixed an issue, ‘Should profits be allowed on jamabandi or 
collections?’ It held that no negligence had been proved 
against the lambardar within the meaning of section 164 

2) of the Tenancy Act. It, therefore, decided to give a 

ecree on the actual collection and it found that the plain- 
tiffs’ share out of the collection amounted to Rs. 458-12-8 
and gave a decree accordingly with interest. 

The plaintiffs appealed, and there for the first time in the 
grounds of appeal it was stated that negligence on the part 
of the defendant-respondent was fully proved from the facts 
on the record, and that plaintiffs’ claim ought to have been 
decreed with "reference to gross rental. We have not been 
able to understand fully the Judgment of the learned District 
Judge, but we find that he has given the plaintiffs a decree 
based on gross rental for 1323 and included in it arrears 
collected in 1323 forthe years 1321 and 1322. This he was 
not entitled to do. The point is completely covered by a 
ruling of this Bench in Chhabraji Kunwar v. Ganga Singh 
(1). The plaintiffs can only get a decree for their share on 
the actual collection unless they can come within section 
164 (2), in which case they are entitled to a decree on the 
gross rental. They are not entitled to a decree on the gross 
rental of 1323 plus collections made for arrears of previous 
years. On the question as to whether the learned Judge 
was correct in giving a decree based on gross rental, as we 
have said in the case of Chhabraji Kunwar v. Ganga. Singh 
(1), to which we have -already referred, it is a mixed queg- 
tion of law and fact, assuming that the court below was 
entitled to go into the "qtestion of negligence. Seeing that it 
had rot been raised in the plaint, we have very great doubts 
as to whether it should have allowed that question to be 
opened in appeal for the first time. It is true that the issue 

*was fixed in the trial court as to whether profits should be 

allowed on jamabandi or collections, but that was on the 

pleadings of the parties and the plaintiffs had not even 

alleged negligence. Having raised the plea, a decree could 

only be passed on gross rental if the plaintiffs proved 

negligence. This the trial court held had not been done, 
. (1) [t920] I. L. R, 43 ALL, 29. 
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The main ground, it seems to ug,on which the learned 
District Judge fourfd that the lambardar had been guilty of 
negligence was that whereas the demand for 1323 was 
Rs. 2464 odd, the realisations for that year were only 664-5-3. 
The learned Judge has omitted to notice that in fact the total 
collection for that year was much more, namely, Rs. 1614- 
10-8. The fact.that even a large proportion of the profits of 
1323 remained unraid, does nof necessarily lead to the infer- 
ence that the balance would not be recovered in subsequent 

. years, and that the deficit in that particular year was due to 
the negligence of the lambardar. Evidence must be given be- 
fore such an inferenee can be drawn. In our opinion, there- 
fore, it has not been shown that the lJambardar failed to 
collect any amount in 1323 owing to his negligence. 


The result is that we allow the appeal, set aside the 
decree of the court below and restore that of the first 
court with costs including in this court fees on the higher 
scale. 


Appeal allowed. 


SRI RAM anp orHERs (Defendants) 
versus i 
i FIRM SOBHA RAM GOPAL RAI (Plainisffs).* 
Indian Evidence Act (I of 1872), section 92 — Suit on promissory note— 
Evidence to prove agreement that payment was not to be demanded 
or enforced until settlement of accounts, if admissible, 

Where ina suit on a promissory note the defendants pleaded 
that the note was passed. to the plaintiff only asa security to him 
against an apprehended loss in certain transactions going on bet- 
ween the parties and sought to prove an agreement between them 
that accounts would be settled at a later date and money would be 
paid or received in accordance with such later settlement: 

Held that such a defence could not be allowed to be raised and 
that the evidence sought to be adduced was inadmissible under 
the provisions of section 92 of the Indian Evidence Act. . 

SECOND APPEAL, from a decree of E. R. Nreave, Esg., 
. District Judge of Meerut, confirming a decree of Babu Man- 
mohan Sanyal, Subordinate Judge. 


` L. M. Banerji, for the appellants. ` . 
S. N. Sen and Kumuda Prasad, for the respondent. 
The judgment of the Court was dèlivered by 
Lrxpsay, J.—In our opinion there is no merit in this 
appeal. The suit was brought by a firm of commission 
*S. A. No. 339 of 1921. . 
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agents doing business at Hapur against another firm carry- 
ing on business in grain, in the Meerut? city. This firm is 
said to consist of three persons, Narain Das, Sri Ram and 
Ram Nath, who were impleaded as defendants. Itis stated 
that the defendant firm is carried on in the name of Narain 
Das and Sri Ram. ; 

The case for the plaintiff firm was.that on the 4th of 
August, 1917, a promissory note was passed in their favour 
by the defendant firm for a sum of Rs. 4,071-4. It was 
alleged that this amount, which carried interest at the rate 
of 6 per.cent per annum, was to be payable on demand. 
The plaintiff alleged the demand made and the refusal of 
the defendant firm to pay. Hence the suit. 


- The main defence which was set up by the defendant 
firm is contained.in paragraph 8 of the written statement. 
While it was not denied that the promissory note upon 
which the suit was based was executed, it was alleged that, 


` asa matter of fact, the note had not been executed after a 


settlement of account had been arrived at between the 
parties. It was said that certain dealings were going on 
between the parties relating to grain, and that in view of 
certain circumstances, some loss was apprehended at the 
time. The allegation was that this note for Rs. 4,071-4 was 
passed to the plaintiff as a sort of security to him and it 
was further alleged that the agreement between the parties 
was that the account between them was to be settled ata 
later date and that money was to be paid or received in 
accordance withthat later settlement. Various other pleas 
were set out with which we are really not concerned here. 


. The main complaint which is made herein second appeal 
is that both the courts below refused the application of the 
defendant firm to have an inspection of the accounts, in 
other words, that the courts below refused to allow the 
accounts between the parties to be re-opened. So far as 
this plea is concerned, it appears to us to have no force’ 
whatever. The suit is based upon a promissory note and the 
language of this document is of importance in deciding the 
matter which is now before us. It is stated in the body of 
this document that accounts had been taken between the 
parties and that a sum of Rs. 4,071-4 was found owing to the 
plaintiff firm. It was distinctly stated in the promissory 
note that this sum together with interest at the rate of 6 
per cent per annum would be payable fo the plaintiff firm on 
demand. . - 
* The defence, which was set out in the written statement, 
was in our opinion a defence which could not be allowed to 
be raised. The defendants were in substance trying to put 
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forward a case at yariance with the terms of the written 
contract between the parties. As we have pointed ont, the 
promissory note contains an unconditional promise to pay ; 
there is nothing in the note to indicate that this undertaking. 
to pay was subject to the further condition that accounts 
were at some subsequent period to be reopened between the 
parties and that payment was not to be demanded or could 
not be enforced until this further settlement of accounts had 
taken place. To allow the defendants to give evidence of 
. this kind would be to violate the provisions of section 92 
of the Evidence Act. It is quite true that in certain cases 
which are specified in the provisos to this section evidence 
may be given against the terms of the written document. 
Proviso I, for example, lays down, that any fact may be 
proved which would invalidate a document, facts such as 
fraud, intimidation, illegality ete. There is, however, in the 
written statement of the defendant firm no allegation what- 
ever of frand. The only case which is disclosed in the 
written statement is the case that the written document of 
contract does not contain the real contract between the 
parties. In this view of the case all the argument about 
re-opening of accounts seems to us to be out of P and 
so far as the cases” to which we have been referred are con- 
cerned, and which are set outin the judgment of the court of 
first instance, they do not appear to us to have any material 
bearing on the question with which we are dealing. In 
our opinion the defendants in this case were not entitled 
to put forward the plea that they had aright to call fora 
re-examination of the accounts and to demand a fresh 
settlement. 

The only other point with which we have to deal is the 
liability of the firm in respect of this note which admittedly 
was written by the first defendant Narain Das. There can 
be no doubt that the three defendants are brothers ; that they 
are members of a joint family ; that they carry on business 
at Meerut in one shop, and it was admitted that Narain Das, 
who signed this promissory note, was the managing member 
of the family. These being the facts, we have no dotbt 
whatever that the defendant firm was liable on the note. 


The result is that the appeal fails and is dismissed with 
costs including i in this court fees on the higher scale. 


Appeal dismissed.” 


* Puran Mal v. Ford and MacDonald and Company [1919] 17 A. L. J. 805. 
Boo Jinatboo v, Sha Nagur Valab Kanji [1896] ggg te ; , 
© S a) ; 
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HAR PRASAD TEWARI / ERD 
versus 
SHEO GOBIND TEWARI (Defendant). Ñ 
Agra Tenancy Act (II of 1901), section 20—Usufructuary mortgage 
3f occupancy holding—Personal covenant—Suit to recover mortgage 
money,—Indian Contract Act (IX of 1872), section ag. 

In a suit, purporting to be one under Section 68 of the Transfer 
of Property Act, by a usufructuary mortgagee of an occupancy 
holding to recover the mortgage-money on the basis of a personal 
covenant to pay it: 

Held, that the entire contract of mortgage was void under sec- 
tion 24 of the Indian Contract Act, and that being so, the personal 
covenant in the mortgage bond also fell along with the contract 
of mortgage. Kanhai y. Tilak (1912) 161.0. 42, Murlidhar v. 
Pem Raj [1899] 22 All, 205, and Bhawani Prasad v, Caen 
Muhammad [1895] 18 All., rai referred to. A 

SECOND APPEAL from a decree of CHAUDHRI BAIYID kisin 
Hasan, Subordinate Judge of Jaunpur, confirming a decree 
of Thakur Nand Lal Singh, Munsif. 


Peary Lal Banerji, for the appellant. 
Haribans Bahai, for the respondent. 
The judgment of the Court was delivered by 


Lrxpsay, J.—We have heard the learned counsel for the 
appellant in this.case and we think the appeal ought to fail. 
The facts are that the defendant-respondent, Sheo Gobind 
Tewari, made three mortgages of property in favour of the 
plaintiff on successive dates. These mortgages were usu- 
fructuary mortgages, and inthe case of the first two the 
property te E was admittedly portions of an occupan- 
cy holding. the third mortgage the property consisted 
partly of fixed-rate tenancy and partly of occupancy holding. 
It appears that after these mortgages were executed, two- 
thirds of the mortgaged property was lost to the mortgagee 
owing to its being discovered that the mortgagor had a 
right in these properties only to the extent of one-third, 
Having thus been.deprived of a portion of the mortgage 
security, this suit was brought by the plaintiff purporting 
eto be a suit under section 68 of the Transfer of Property 
Act. The plaintiff asked for a simple money decree. Both 
coarts -have refused ta give him one on the ground that the 
mortgage contracts were void, being forbidden by the provi- 
sions of the Agra Tenancy Act. It has been argued before 
‘us that inasmuch as there was a personal covenant in each 

. * S, A. No. 823 of 1920. 
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of these mortgages the plaintiff was entitled to resort to 
those covenants and to ask at least fora simple money 
` decree. It seems that when these mortgage-deeds were exe- 
cuted, a covenant was entered into by the mortgagor on 
behalf of himself and his successors-in-interest whereby he 
undertook to pay interest at the rate of 2 per cent. per 
mensem on the principal sum in case the mortgagee lost 
possession owing to any default on the part of the mort- 
gagor. We may mention here that the arrangement was 
that the mortgagee was to bein possession under these 
mortgages in lieu of interest. ` 

It appears tous that the decision of the courts below 
ought to be upheld, and we have an authority directly in 
point in this case in a decision of Mr. Justice Chamier 
which is reported at page 42 of volume XVI of the Indian 
Cases, (Kanhai v. Tilak). That case purports to follow the 
decision of a Full Bench in Murlidhar v. Pem Raj(t). That 
Fall Bench ruling m turn followed the ruling of a Division 
Bench in Bhawani Prasad v. Ghulam Muhammad (2). It is 
true that both these latter cases related to transactions of 
sale. Those were cases in which the vendee sought to get 
back the purchase-money from his vendor when it was found 


that possession could not be obtained inasmuch as the. 


transaction involved the transfer of sir land and the relin- 
quishment of exproprietary rights. We agree with the view 
taken by Mr. Justice Chamier in the case above mentioned 
that to enforce an agreement of this kind would be contrary 
to the provisions of section 24 of the Contract Act. Under 
that section the entire contract is deemed to be void, and 
that being so, the personal covenants upon which the plain- 
tiff relies in this case and which are embodied in these three 
mortgage bonds, must fall along with the contract of mort- 
gage. The decision of the court below must be upheld. 
The appeal fails and is dismissed with costs including fees 
in this Court on the higher scale. 

‘ Appeal dismissed. 


(1) [1899] I, L. Ru, 22 All, 205. = (2) [1895] I. L. R., 18 All. raz. 


Gébul 
Prasad, J. 


820 HIGH COURT (a, in J. Re 


SHUJA UDDIN AHMAD 
Versus 
EMPEROR.* 

Code of Criminal Procedure (Act V of 1898), sections 234 and 235—Join- 
der of char ges—Indian Penal Code (Act XLV af 1860), sections gog 
£17A—Irregularity. 

Where an accused person was charged with three offences under 
Section 408, and one under section 477 (A) of the Indian Penal 
Code, and tried at one trial; 

Held, that sections 234 and 235 of the Code of Criminal Proce- 
dure did not warrant such a joinder of charges. 

ume v. Sheo Saran Lal, [t910] I. L, R. 32 All, 219, follow- 


EE APPEAL from an order of A. G. P. PULLAN, 
Hsq., Sessions Judge of Benares. 


Kumuda Prasad, for the appellant. 
Sankar Saran (Government Pleader), for the Crown. 
The following judgment was delivered :— 


Goxut Prasap, J.—In this case the appellant Shuja Ud- 
din has been convicted of the offence of criminal ‘breach of 
trust by a public servant in respect of three items and also 
of falsification of accounts in order to conceal the defalca- 
tions under section 477 (A) of the Indian Penal Code. He 
appeals, and one of the grounds pressed before me by the 
learned Vakil for the appellant is that there has been a mis- 
joinder of charges which vitiates the trial. The charge on 
which the accused was committed to the Sessions Court was 
admittedly different. The learned Judge amended the charge 
before the trial, and the accused has been convicted and 
sentenced. It is urged before me that sections 234 and 235 
of the Code of Oriminal Procedure do not warrant such a 
joinder of charges, that is, three under section 408 and one 
under section 477A of the Indian Penal Code. I was at first 
inclined to the view that this could be done having regard 
to the provisions of section 235 read with the provisions of 
section 234, but I find that in a similar case the contrary view 
was taken by TuDBALL, J. Emperor v. Sheo Saran Lal (1). 
I agree with the view of the law taken therein. I, therefore, 
allow the appeal, set aside the convictions and sentences 
and order the retrial of the appellant on the charges preferr- 
ed against him in accordance with the law. -It will be open 
to the Sessions Judge to divide the charges into two or three 


trials as he thinks fit. 
* Appeal allowed. —Reirial ordered. 


* Cr, A. No. 121 of 1922, 
.. (1) [z910] LL. R, 32 All, 219. 
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BIBI KULSOOMUNNISSA (Plaintiff) * 


i VET SUS 
RAM PRASHAD (Defendant). 

Code of Civil Procedure (Act V of 1908), Sections 104, 107, 152, Order 
4I, rule 23 and Order 43—Order of remand not showing under what 
provision it was made— {f appealable, 

Where a District Judge passed an order of remand, and it was 
not clear under what provision it was passed: 

Held, the order must be taken to have been passed under Order 
41, rule 23 of the Code of Civil Procedure, and an appeal lay 
against it. 

Per WALSH, J.—In the case of an order of remand, it must be 
presumed, unless the contrary is shown at the time when it is made, 
to be made under Order 41 rule 23, Firm Gokul Prasad Har 
Prasad v. Ram Kumar [1921] 19 A. L. J. R. 971 followed. 

Frest Appran from an order of Banu PARTAP BINGE, 

Second Additional Subordinate Judge of Aligarh. 


S. A. Haider, for the appellant. 
Panna Lal, for the respondent. 
The following judgments were delivered :— 


` 


"Rrves, J.—This is an appeal from an order of remand. - 


Musammat Kulsoomunnissa brought a suitin the court of 
the Munsif to eject the defendant on the allegation that the 
defendant was a tenant of the house in which he lived under 
a registered lease, executed by the predecessor-in-title of the 
defendant, in favour of the husband of the plaintiff, who was 
the zemindar of the village. The lease was executed in the 
year 1887, and the plaintiff stated that from that date down 
till some four years before the suit, the original lessee and 
his successors had been paying rent according to the lease ; 
that some four years ago the defendant joined a general 
conspiracy in the village and refused to pay further rent. 
The suit was for ejectment and for arrears of rent for three 
years. The defence to the suit was that the defendant had 
never executed any lease; that the house had been cons- 
tructed for the defendant, who is a Brahman, by his clients 
and that he and his ancestors had been in possession for 
100 years ; that no rent had ever been paid and that his pos- 
session had been adverse. Further, that the suit was barred 
because the notice required under section 106 of the Trans- 


fer of Property Act had not been duly-given. On these, 


pleadings, the learned Munsif fixed five issues:— 
1, Whether the plaintiff is the owner of the house in 
dispute and is the plaintiff entitled to get possession ? : 
2. Whether the defendant is the tenant of the plaintiff 
and is the plaintiff entitled to get rent and interest 
*F. A. F, O. No. 155 ofjrga . 
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8. Whether the suit is barred by. section 106 of the 
Transfer of Property Act ? \ 


4. Whether the defendant has acquired adverse posses- 
sion. Who built the house in dispute’? ‘ 


5. Whether the suit is barred by limitation ? 


The plaintiff filed the original lease ard a number of 
counterfoils and receipts of payment of rent. . She also 
examined some five witnesses. The defendant summoned 
five witnesses, examined three of them and exempted 
the remaining two. The learned Munsif, in a short but clear 
enough judgment, came to the conclusion at which he 
arrived and decreed the suit. The defendant appealed. 
According to his memorandum of appeal, he contested the 
findings of fact come to by the trial court. He pleaded 
that the evidence given on his behalf established his own 
defence. Nowhere was it suggested that the court had not 
given him full opportunity of proving his case, or that it ex- 
eluded any evidence which he wished to produce. The 
learned Judge has not tried‘ the appeal himself, that is to 
say, he has come to no conclusion on any single issue raised 


. inthe case. He says, ‘I think the issues do not clearly 


cover all the points raised”. He objects to the learned 
Munsif having tried the issues together. He says, ‘I think 
there ought to be a clear and separate finding on each and 
every issue raised as required by law. I would set aside the 
decree, frame the following issues and send the case back 
for decision of each and every issue separately on the evi- 


_ dence on the record as wëll as on such other evidence which 


the parties may deem proper to adduce, and for which an 
opportunity will be given to them”. He then framed five 
‘issues. From this order of rémand the plaintiff comes in 
appeal. On behalf of the respondent it is argued strenuously 
that no appeal lies. It is contended that this order of remand 
must be taken to have been made under section 107 read with 
section 99 of the Code of Civil Procedure and that under sec- ' 
tion 104 clause (1), an order under these sections is not appeal- 
able under Order 43. The learned Judge, in making his remand, 
does not say under what sectionthe is passing his order. The 
Shek was considered recently by a Division Bench of this - 
ourt in the case of Firm Gokul Prasad Har Prasad v. Ram 
Kumar (1), and I think that the observations of Mr. JUSTIOR 
Pracorr from the bottom of page 975 to the top of page 976 
should be followed. „He says there: ‘I do not think there 
.is any reason to hold that the. learned Judge in this’ case 
thought he was exercising any inherent jurisdiction outside 
that given to him under Order 41.” I think that in fact the 


j s : (1) [1921] 19 A. L. J. Rẹ 971. 
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Judge thought he was acting under Order 41, rule 23. As I 
have said before, h8 does not decide any single issue in the 
appeal. He has come to the conclusion that the first court 
had jumbled up the issues and apparently misconceiyed the 
real defence and has in fact misdirected itself in limine and 
that, therefore, there has never been any real trial of the case 
as the pleadings required. It seems to me this really is a 
finding on a preliminary point within tbe meaning of Order 
41, rule 23. In my opinion, therefore, an appeal does lie. On 
the merits, it seems to me that the learned Judge should have 
tried the appeal, that the issues raised by the Munsif ade 
quately represented the pleadings of the parties, that no 
other issues were necessary for the trial of the case. 
As both parties had had full opportunity and had availed 
themselves of that opportunity of producing all the evidence 
that they wished, further evidence should not have been ad- 
mitted. In my opinion the order of the Judge remanding 
the case was wrong. I would set it aside and direct that the 
appeal be restored to its original number and disposed of 
according to law. 


Watsu, J.—I only wish to add this. With regard to the 
right of appeal, I was a party to the case referred to by my 
brother and I agree that this case is analogous. In my view, 
in the case of an order of remand, it must be presumed, un- 
less the contrary is shown, at the time when it is made to be 
made under Order 41, rule 23. The litigant has to make up 
his mind whether he has a right of appeal, and, if so, what, 
and if he finds an order against him of remand that he ob- 
jects to like the order before us and there is nothing to the 
contrary, the only inference that he can draw is that it is 
made under the statutory provisions contained in Order 41, 
rule 23. An order may be made under that section and yet 
be wrongly made, but it would nonetheless be appealable, 
and personally I am not prepared to adopt the view 
that once an appeal has :been filed and admitted in this 
Court ag an appeal against an order of remand under that 
provision and notice has gone, the respondent can improve 
his position by satisfying the court that the order complained 


of is so bad or so unintelligible that it is impossible to bring - 


it under any provision and, therefore, itis not appealable at 
all. [think that this is the substantial answer to what Mr. 
Panna Lal calls his preliminary objection. It is not a pre 
liminary objection. The order was prima facie appealable as 
a remand order. It does not make it less appealable to say 
that the order is an indefensible one. Costs must abide the 
result of the suit. i 


Appeal allowed. 


Walsh, J, 
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BECHAI 
versus 
EMPEROR. * 


Code of Criminal Procedure (Act V of 1898), sections 234 and 235—Join- 
der of charges—Indian Penal Code (Act XLV of 1860), Sections 380 
and g20—Accused not prejudiced by one trial. 

Where an accused person was charged with cheating under section 
420 of the Indian Penal Code by giving the complainant a base alloy 
as pure silver, and also with theft under section 380 of the Indian 
Penal Code by subsequently stealing the alloy to remove the 
evidence against him, and was tried at one trial and convicted : 

Held, that although it was very difficult to find that the two 
offences were committed “‘in one series of acts so connected together 
as to form the same transaction,” the evidence which weht to estab- 
lish the charge under section- 380 would have been admissible as 
showing subsequent conduct of the accused in the trial on the 
charge under Section 420; that’the accused was not, therefore, 
prejudiced by the joinder of charges; and that the sentences being 
concurrent, the accused was not otherwise prejudiced, 

CrmoinaL Revision, from an order of B. J. DALAL, ESQ., 

Sessions Judge of Allahabad. 


\  @. W. Dillon, for the applicant. 


R. Malcomson (Assistant Government Advocate), for the 
Orown. ' 


The following judgment was delivered :— 


Ryvus, J.—Bechai was tried at one trial under sections 
420 and 380 of the Indian Penal Code by a Magistrate of 
the first class and was convicted under both charges and 
given consecutive sentences of imprisonment. He appealed. 
The learned Sessions Judge dismissed the appeal but made 
the sentences concurrent. In revision before me the point 
has been taken that it was illegal to try the accused under 
both the charges at the same trial because the joinder of 
the two charges must prejudice him. The facts found are 
as.follows :— 


One Suraj Bali, a villager, came into the Allahabad city 
with some wheat for sale. He put up with Bechai, the 
applicant, who is his first cousin. Suraj Bali’s object in 

coming to Allahabad was to dispose of his wheat and to 
purchase silver to make ornaments for his wife. Bechai 
agreed to buy the wheat and promised to show Suraj Bali 
where he could purchase the silver. He took him next 
‘morning, not to the part of the town where the sonars’ shops 


* Cr. Rev. No, 90 of 1922. 
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are situated, but near the clock tower where he pointed out 
& man who was sitting in front of a closed shop.as a good 
man who would sell him the silver. Suraj Bali was not 
quite satisfied as there were no sonars’ shops there, but was 
assured by the accused that it is all right, and he purchased 
some bars of silver. Later in the day his suspicions were 
aroused and he took the silver bars toa goldsmith who 
tested them and found that they were a base alloy very 
thinly washed with silver. Suraj Bali came back to Bechai’s 
house in a great state of trouble and Bechai reassured him 
that they would recover their money from the goldsmith 
who had sold the silver ; so they both went off in search of 
the goldsmith to try and find him. Needless to say, they 
did not find him. That night Suraj Bali slept in the house 
of Bechai and towards morning woke up feeling as if some 
one was tugging at his clothes in which the bars which he 
had bought were wrapped up. He saw Bechai and another 
man, who has since been acquitted, going off with the bars. 
The charge under section 420 of the Indian Penal Code 
related to the cheating, ¢.¢., passing off the base metal for 
silver, and the charge under section 380 of the Indian Penal 
Oode related to the taking away of the bars subsequently. 
It was argued that the provisions of section 235 of the 
Oriminal Procedure Code would not apply to the facts of 
this case. Itseems to me certainly very difficult to find 
that the two offences were committed “in one series of acts 
so connected together as to form the same transaction ”. 
The cheating seems to have been completed once the base 
metal was given to Suraj Bali in exchange for his money. 
The necessity for stealing the base metal only arose when 
Suraj Bali had discovered that he had been cheated. If 
Suraj Bali had not had his suspicions aroused, and the ac- 
cused might naturally expect that his suspicions would not 
be-aroused, he would have gone away to his village with 
the silver and no thought of stealing it would occur to the 
accused ; but once the accused knew that Suraj Bali had 
discovered that he had been cheated, then it naturally occur- 
red to him that it would be to his advantage if he was Able 
to get away with the base metal so as to remove the evi- 
dence against him. I think, however, that there has been 
no real prejudice against the accused in joining these two 
charges. It is quite clear, I think, that the evidence whick 
~went to establish the charge under section 380 of the Indian 
Penal Code would have been admissible even if no such 
charge had been framed, not to prove the case under sectian 
380 of the Indian Penal Code but ds evidence in proof ’of 
the charge under section 420 ofthe Indian Penal Code. 
Evidence of subsequent conduct is admissible toeshow the 
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state of mind of an accused, and it was admissible, therefore, 
to show that the accused knew of and was a party to the 
cheating. He has not, therefore, been prejudiced in the sense 
that he might not have been convicted under section 420 
of the Indian Penal Code if he had not also been charged 
under section 380 of the Indian Penal Code, because the 
evidence was admissible, and he has not- otherwise been 
prejudiced because the sentences were made concurrent on . 
appeal. In my opinion, therefore, there is no necessity to in- « 
terfere and I reject the application. à 


Application rejected. 
DALLI 
VEr8US 
EMPEROR.* - i 


Code of Criminal Procedure (Act V of 1898) section 271—Murder—Con- 
viction on plea of guilty—Practice. 
In a case of murder it „has long been the practice of the High 
Court not to accept the plea of guilty. Murder is a mixed ques- 
tion of fact and law, and unless the Court is perfectly satisfied 
that the accused knew exactly what was necessarily implied by his. 
plea of guilty, the case should be tried. 
CBIMINAL APPEAL, from an order of O. F. JENKINS, Esq, 
Sessions Judge of Budaun. 
Mukhtar Ahmad, for the appellant. \ 
Lalit Mohan Banerji (Government Advocate), for the 


Crown. 
The judgment of the Court was delivered by 


Ryves, J.—Dalli has appealed from his sentence of 
death for the murder of his mistress. The learned Sessions 
Judge accepted his plea of “ guilty” and convicted him 
upon it. No evidence at all was in the court of Session. 
Tn a case of murder it has long been the practice of this 
Court not to accept the plea of guilty. After all murder is 
a mixed question of fact and law, and, unless the court is 
perfectly satisfied that the accused knew exactly what was 
necessarily implied by his plea of guilty, the case should be 


` tried, and in dealing with people of the status of Dalli, this 


„Oof course can never be the case. We, therefore, set aside 
the conviction and sentence and direct the learned Sessions 
Judge to refuse to accept the plea of “ guilty” and to retry 


the case. 

" . Appeal allowed. 
. Case sent back for retrial. 

*Cr, App. No. 194 of 1922. 
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FAZAL ILAHI (Plaintiff) 
l versus 
PRAG NARAIN (Defendant) .* 

Code of Civil Procedure (Act V of 1908), schedule 11, paragraphs 5, 17> 
Reference to arbitration without the intervention of court—One of the 
arbitrators declining to act—Remedy by application under paragraph 
27 and action under paragraph 5—Right to obtain an order of refer- 
ence, z 

Where a reference to arbitration was made without the interven- 
tion of a court, and after the arbitration was begun one of the 
arbitrators declined to act: 

Heid, that, on the application of any of the parties, the court can 
make an order of reference under paragraph 17 and take action 
under paragraph 5 by appointing a new arbitrator, although there 
was no provision to that effect in the deed of agreement, 

Held further, that, where a party bas gone to arbitration ina case 
in which if it had refused to go to arbitration an order of reference 
would have been made under paragraph 17, it is too late for him, 
when a difficulty arises at a later stage of the proceedings which has 
not been provided for unless an order of reference has been made, 
to dispute: the right of his opponent to obtain an order of reference 
under paragraph 17. 

Bhagwan Das v. Gurdayal, [1921] 19 A L. J. R, 823, Bala 
Pattabhirama Chetti v. Seetharama Chetti, (1994) I.L. R., 17 Mad., 
498 and' Ahmad Noor Khan v, Abdul Rahman Khan, [1920] 18 A. 
L. J. R., 76 referred to. 

First APPEAL, from an order of Basu SurBINDRA NATH 

Baner, Ofig. Subordinate Judge of Allahabad. 


S. M. Sulaiman aad Iqbal Ahmad, for the appellant. 
Narain Prasad Asthana, for the respondent. 
The judgment of the court was delivered by 


Warss, J.—In this case an order of reference outside the 
court was made to two arbitrators and an umpire, both the 
arbitrators being vakils of this Court and{the umpire being a 
Barrister formerly of this Court. No order of reference 
was found necessary or was in fact obtained under para- 
graph 17 of the Second Schedule, we do not know why, but 
presumably because the parties were regsonable men of busi- 
ness and they did not consider it necessary to waste time antl 
money in obtaining an order when they were entirely agreed 
about the procedure. The arbitration was begun, but unfor- 
tunately it fell through owing to one of the arbitrators dec- 
lining to act. Thereupon, the present appellant applied to 
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the Subordinate Judge of Allahabad for an order of reference 
under paragraph 17, and for an order tinder paragraph 5 


appointing an arbitrator in the place of the Vakil who had - 


retired. The learned Judge took a very narrow view of 
the matter. He held that he was unable to appoint a fresh 
arbitrator, because there was no provision to that effect in 
the deed of agreement, and that it was not proposed to ap- 
point anybody who was specifically named in that deed of 
agreement. If it were necessary, we should be prepared 
to hold that the words in paragraph 17, sub-clause (4), 

which enables a court to make an order of reference to a 
particular arbitrator at the time of filing the reference) “if 
there is no such provision and the ‘parties cannot agree,” 
cover ə case where there has been a provision for a parti- 
cular arbitrator who is either dead or retired. If he has 
died or refused to act, it is as though there were no provi- 
sions. But apart from that we think that the case is entirely 
covered by the decision in the rather curious case of Bhag- 
wan Das v. Gurdayal (1), and particularly by the principle 
laid down in that case which we entirely endorse: ‘where 
a party has gone to arbitration in a case in which if it had 
refused to go to arbitration an order of reference would have 
been made under paragraph 17, it is too Jate for him, when 
a difficulty arises dt a later stage of the proceedings which 
has not been provided for unléss an order of reference has 
been made, to dispute the right of his opponent to obtain an 
order of reference under paragraph 17.” The decision in the 
ease of Bala Pattabhirama. Cheits v. Seetharama Chetti (2), 
really supports the appellant, although the learned Judge 
did not seem to think it applicable, and the decision which 
he followed, namely, the case of Ahmad Noor Khan v. Abdal 
‘Rahman Khan (8), to which a member of this Bench was a 
party and which both of us endorse, hag nothing whatever to 
do with the question raised in this case. The appeal must 
be allowed with costs and the matter sent back to the Subor- 
dinate Judge with directions to file the agreement of refer- 
ence and to procced with the appointment of the arbitrator 
in accordance with the provisions of the schedule. 


Appeal allowed. 


(1) [1921] 19 A. L. J. Ry, 873. (2) [1894] I. L. R, 17 Mad, 498. 
(3) [1920] 18 A. L. J. Rọ, 76. 
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MURLI DHAR (Defendant) 
VErsus 


PITAMBAR LAL (Plaintiff) ano MANNI LAL 
. AND OTHERS (Defendants). * 


Code of Civil Procedure (Act V of 1908), Order 32, rule 4—Guardian 
ad litem— Suit on mortgage created by Karta of Joint Hindu Family 
—HMinor impleaded—Karta appointed guardian ad litem—Decree 
challenged by minor—Matters to be considered. 

Where a decree affecting a minor is challenged upon the ground 
that he was not properly represented in the suit in which the dec- 
ree was passed, the Court has to go into the merits and find out 
if the person appointed as guardian of the minor was the proper 
person to be so appointed. Thus, where ina suit ona mortgage 
executed by the Karta of a joint Hindu family, a minor member 
of the family was also impleaded and the Karta himself was ap- 
pointed his guardian ad /item, and the suit was decreed on the 
Karta comfessing judgment : ; ; 

Held, the Karta was not the proper person to be appointed as 
guardian of the minor, and that the decree against the minor was 
a nullity. 

Matlkarjun v. Narhari [1900] 1I. L. R, 25 Bom, 337, Walian 
v. Banke Behari Pershad Singh [1903] I L. R,, 30 Cal 1021, 
The Collector of Meerut v. Umrao Singh |1915] 13 A. L. J. R., 
437, Baijnath Rai v. Dharam Deo Tiwari [1916] 1. L. R., 38 All, 
315, Chkatar: Singh v, Tej Singk [1920] I. L. R, 43 Alb, 104, 
Khiaraj Mal v. Daim [1904] I. Le R., 32 Cal. 296, and Hanuman 
Prasad v. Muhammad Ishag [1905] I. L. R,28 All, 137 re- 
ferred to. 


SECOND APPEAL, from a decree of Basu Lar QoraL Mu- 
KERJI, Additional Judge of Allahabad, reversing a decree of 
Pandit Gauri Shankar Tewari, Subordinate Judge. 

Kailas Nath Kaiju, for the appellant. 


Uma Shankar Bajpai and Peary Lal Banerji, for the res- 
pondents. 


The following judgments were delivered :— 


Ryves, J.—Ghazi Din and his first cousin Pitamber form- 
ed a joint Hindu family of which Ghazi Din was the Karta. 
Pitambar wasa minor. On the 27th of April, 19138, Ghazi 
Din made a mortgage of the joint family, property in favour 
of Munni Lal and Kashi Prasad. The mortgagees sued 
Ghazi Din and Pitambar under the guardianship of Ghazi 
Din on foot of their mortgage. Ghazi Din confessed judg- 
ment and a preliminary decree was ,passed on the 30th of 
March, 1916. This was duly. made final and the property 
was attached and put up for sale, and the 6th of February, 
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1918, was the date fixed for the sale. Ondhat date Pitambar, ` 
still a minor, filed the suit out of which this appeal arises, 
against Kashi Prasad and the representatives of Munni Lal, 
the mortgagees, and Ghazi. Din for a declaration that the 
decree in the former suit was void and illegal as against 
the plaintiff and that he is not bonnd by it and that in exe- 
cution of the said decree the remaining half of the joint 
family property was not saleable. The property was sold 
and purchased by Murli Dhar, and the sale was confirmed 
on the 9th of March, 1918. On the 22nd of March, 1918, the 
plaint was amended, Murli Dhar was made a defendant, and 
an additional clause was inserted in the plaint to the effect 
that in execution of the decree in the said suit the house 
was sold by auction on the 6th of February, 1918, and was 
purchased by defendant No. 4, that is, Murli Dhar, and an 
additional prayer was added for a declaration that the said 
sale was void and illegal. It was alleged in the plaint that 
the mortgagees,in spite of their having knowledge of the 
fact that the rights of Ghazi Din were adverse to those of 
the plaintiff, appointed him the guardian of the plaintiff, 
and in collusion with him obtained a decree; that in fact 
there was no lawful guardian of the plaintiff; that the whole 
proceedings were kept concealed from the mother of the 
plaintiff who only got to know of the suit when execution 
was taken out ; that Ghazi Din had no power to execute the, 
mortgage-deed and that it was not for the benefit of the 
plaintiff. á 4 

` The first court found that the mortgage was not made 
for family necessity or for the benefit of the family. It also 
found, however, that there was no evidence to show collu- 
sion between Ghazi Din and the mortgagees, and that the 
plaintiff was properly represented in the former suit. It 
nevertheless dismissed the suit. On appeal the court below 
upheld the finding that the mortgage was not executed for 
legal necessity or the benefit of the minor. It further - 
found that Ghazi Din was not a proper person to be appoint- 
ed -guardian in the suit, and on this ground allowed the 
appeal and decreed the suit. 


This appeal is by the austion-purchaser. The connected 
appeal No. 736 of 1920 is by the mortgagees. 
- It was argued very strenuously by Dr. Katju for the 
appellant that Murli Dhar being a stranger to the litigation 
“was justified in believing that the Court has done that 
which by the direction of the Oode it ought to do” (Mal- 
karjun v. Narhari (')). * He further argued, relying on the 
game case, that the only court competent to decide who wag 

ri (1) [1900] I L. R., 25 Bom., 337, P. C 
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a proper person to be the guardian of the minor was the 
Judge in whose court the suit was filed. He decided very 
naturally that Ghazi Din, the Karta of the family, was a pro- 
per person and he had jurisdiction soto decide, and so, 
even if he decided wrongly, his decision is binding and the 
minor cannot reopen the question in the absence of fraud 
or collusion. . 


With reference to certain rulings of this Court, which 
will be noticed later, his argument was, that the utmost 
length to which they went was, that where it was apparent 
that there had been an irregularity in the procedure adopted 
by the court in the appointment of a guardian, then and 
then only could the court enquire into the question whether 
the minor had been prejudiced; and if it found that the 
minor had not been prejudiced, the decree stood even if in 
fact no guardian at all had been.formally appointed [ Waltan 
v. Banke Behari Pershad Singh (1), and The Col of 
Meerut v. Umrao Singh (2)}. In this case it is said there 
was no irregularity in the procedure, and no fraud or col- 
lusion was found. 


On behalf of the respondents it has been argued that, if ` 


the minor was not properly represented in the suit, the 
decree and every thing that followed from it was, so far 
as the minor was concerned, a nullity. In order to as- 
certain whether he had been properly represented it was 
necessary to go into the facts, and that could only be done 
in most cases in a subsequent suit. If in such suit it was 
found that there had been irregularity in the appointment 
of the guardian, then, if the Court was satisfied that the 
minor was prejudiced, the decree against the minor was 
void, [Baij Nath Rai v. Dharam Deo Tewari (3) followed 
in Chhatar. Singh v. Tej Singh- (4)], and if it was found 
that the guardian appointed was not a proper person, that 
was a gross irregularity which inevitably avoided the decree. 
Before deciding which of these arguments should be adopt- 
ed, I a ie to set out the provisions of the Codo appli- 
cable, and the facts leading up to the appointment of Ghazi 
Din as guardian ad litem to his minor cousin and his sub- 
sequent conduct. 


Order 32 rule 3 (1) provides: ‘ Where the defendant is 
a minor, the Court, on being satisfied of the fact- of his 
minority, shall appoint a proper person to be guardian for 
the suit for such minor.” ‘ 


(1) eal I. L. R, 30 Cal., 1021, P.C (2) [rors] 13 A. L.J R, 437 
(3) [1916] LL. R., 38 All, 315, S. C. 14 A. L. J. Ry 343- 
(4) [1920] I. L. R, 43 All, 104. ‘ 
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Sub-paragraph 3 of the rule provides that an application 
for the appointment of a guardian “shall be supported by 
an affidavit verifying the fact that the proposed guardian 
has no interest in the matters in controversy in the suit 
adverse to that of the minor and that he is a fit person to 
be so appointed.” 


Sub-paragraph 4 directs that ‘no order shall be made on 
any application under this rule except upon notice to the 
minor and to any guardian of the minor appointed or 
declared by an authority competent in that behalf, or, where 
there is no such guardian, upon notice to the father or 
other natural guardian, or to the person in whose care the 
minor is, and after hearing any objection which may be 
urged on behalf of any person served with notice under this 
sub-rule”. Rule 4 of the same order -defines who is a 
proper person, namely, “any person who is of sound 
mind and has attained majority may act as next friend of 
& minor or as his guardian for the suit, provided that 
the interest of such person is not adverse to that of the 
minor”. It is further directed that ‘‘no person shall, ° 
without his consent, be appointed guardian for,the suit”. 


When the mortgagees filed their suit against Ghazi Din 
and the plaintiff, they stated that the latter was a minor and 
that he and Ghazi Din formed a joint Hindu family of 
which Ghazi Din was the Karta. They filed an affidavit to 
this effect and stated therein that Ghazi Din had.no adverse 
interest to the minor and was a fit person to be appointed 
his guardian. They did not state that the mother of the 
minor was alive. 


Thereupon notices were issued to the minor and to Ghazi 
Din. The notice to the minor was affixed to the door of 
his house. Ghazi Din was gerved personally. He endorsed 
a note on the duplicate returned te court, in the Mahajani 
character (which the court apparently could not read), 
refusing to act as guardian. The attention of the court 
was not drawn to this endorsement either by the serving 
peon or by anybody else. I do not think, however, that any- 
thing turns on this circumstance. It was the duty of Ghazi 
Din to appear in obedience to the notice and object, if so 
advised. He did not appear, and the court, not unnaturally 
concluded from his abstention that he consented, and appoint- 
ed him guardian without further enquiry. On the date fixed 


_ for the hearing of the suit Ghazi Din appeared and confessed 


judgment both on his own behalf and on behalf of the minor, 
and the mortgagees’ suit was thereupon decreed. There 
was no irregularity in the procedure laid down in order 32, 
-rule 3. But that procedure is only enacted to enable the - 


s . 6 
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court to appoint a proper person as & guardian. I think 
that if the nominated guardian does not appear, the court 
may assume that he consents to being appointed, but that 
does qnot absolve the court from enquiring into the 
question whether he isa proper person to represent the 
minor. In fact, where, as here, the mortgage was made by the 
Karta of the joint property of himself and the minor, I 
think even if the Karta consented to be guardian, a duty 
was cast on the court to consider whether the Karta, who 
could not repudiate his own mortgage, was at all a proper 
person to represent the minor. It is quite clear that the 
court could only appoint a proper person as defined in 
Rule 4. Ifit appoints a person disqualified under that 
Rule, if seems to me it commits an illegality rather than a 
mere irregularity. Suppose, for instance, the court merely 
relying on a false affidavit of a plaintiff, appointed a lunatic 
to be the guardian ad litem of a minor defendant, could it 
possibly be maintained that the minor was properly repre- 
sented, and that, evenif no steps were taken to defend the 
minor's interests, nevertheless the minor could never chal- 
lenge the decree passed against him? 


I think it only necessary to give this instance to show 


that Dr. Katju’s main argumént is far too broadly stated. . 


In the present case, however, he points out that the person 
appointed was the Karta, the natural person to be the 
guardian and whose interest would not necessarily be 
adverse to the minor’s, and it is therefore suggested ae 
the court was right in appointing him. 


The case in J. L. R. 25 Bombay page 337 was considered 
by their Lordships of the Privy Council in Khatraj Mati v. 
Daim (2). Lord Davey there said (at page 76 of the Law 
Journal Report): “ Their Lordships agree that the sales 
cannot be treated as void or now be avoided on the grounds 
of any mere ‘irregularities of procedure in obtaining the 
decrees or in the execution of them. But, on the other 
hand, the court had no jurisdiction to sell the property of 
persons who were not parties to the proceedings or properly 
represented on the record. As against such persons, the 
decrees and sales purporting to be made would be a nullity 
and might be disregarded without any proceeding to set 
them aside”. 


And later on, at page 78, after giving the facts of the 


Bombay case, he quoted from the judgment of that case, 
‘In so doing the court was exercising its jurisdiction. It 
made a sad mistake, itis true, buta court has jurisdic- 
tion to decide wrong as well as right. Ifit decides wrong, 


(1) [1904] L L. R., 32 Cal, 296, S. G, 2 A. L. J. Rp71. 
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the wronged party can only take the cpurse prescribed for 
setting matters right, and if that course is not taken, 
the decision, however wrong, cannot be disturbed’, and 
proceeded, “Their Lordships think that these observa- 
tions do not apply to the case now before them. In suits 
Nos. 372 of 1879 and 164 of 1878 the Judge seems to have 
accepted without question the statement on the record that 
Amir Baksh was the legal representative of Naurez and 
Alahnawaz was his guardian, and never applied his mind to 
the matter. Doubtless he would have done so if the suits had 
proceeded in the ordinary course, but in the former case 
the proceedings were cut short by the agreement for refer- 
ence and in the latter case it was in effect a consent decree. 


’ It was not, therefore, the case of an erroneous decision, 


ruling or exercise of discretion of the Judge in a matter in 
which the court had jurisdiction, Their Lordships think 
that the estate of Naurez was not represented in law or in 
fact in either of the suits, and the sale of his property was, 
therefore, without jurisdiction and null and void.” I think 
that these remarks exactly apply here. The court did not 
apply its mind to the question whether Ghazi Din was a 
proper person having regard to the proviso to Rule 4. If 
it had only read the mortgage-deed, it must have been put 


* on enquiry. 


I think the mater is really concluded by the decision of 
this Court in Baijnath Rai v. Dharam Deo Tewari C) 
which was followed in Chhatar Singh v. Tej Singh (2). 
may be noted that the same argument was raised in that 

<case. Mr. Agarwala is reported to have argued (14 A. L. 
J. R., p. 355): ‘The requirements of section 456 of the 
old Code having been complied with and the court having 
once passed an order appointing Bhondu Tewari as guardian 
ad litem, there is an absolute presumption that the court had _ 
satisfied itself on the materials before it that he was a fit 
“ and proper person to be so appointed and that he had no 
interest adverse to that of the minors. Throughout the 
course of the proceedings in the former suit there was 
nothing to indicate that he was not such a person or that he 
had any adverse interest. No exception was taken to the 
appointment either by Bhondu ,Tewari himself or by his 
adult son who was a defendant in that suit and whose in- 

"terest, at all events, would be identical with that of his minor 
brothers. When a guardian ad litem has been appointed of 
a minor defendant in a suit, then, unless the minor shows 
that the guardian acted fraudulently and in collusion with 


(1) [r916] I. L. R., 38 All,.p. 315. = 
(2) - [1920] I. L. Ra 43 All, 104,5.C 18 A, L, J. R, p 956. 
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the plaintiffs, the migor is bound by the decree passed in 
that suit.” 


The Court, however, overruled this argument. 


Orvin 


1922 


From all these authorities which have already been cited, Mobis D Daag 


it is abundantly clear thatin all such cases where a minor 
subsequently sues to set aside a decree as against him on 
the ground that he was not properly represented, the merits 
have to be gone into. Indeed in the case relied on by Dr. 
Katju, vis., Lhe Collector of Meerut v. Umrao Singh (1), the 
decision of the Court seems to have been that it was necessary 
first of all to enquire whether the minor had been prejudiced 
by the appointment of the guardian, because, if it found 
that he had not been prejudiced, then it was unnecessary to 
go into any other question. 


\ Now, it seems to follow that there must first of all be an 
investigation into the merits. In this case it has been found 
that Ghazi Din was only 21 years of age when he executed 
the mortgage. It was stated in the mortgage-deed that the 
money was borrowed “for home expenses and also for the 
improvement of the theka business in the Sheoghar market”’. 

There were no details given of these ‘‘ home expenses”’ and 
it was found by both courts, quite definitely, that the mort- 
gagees’ allegations that the money was required for the 
marriage of a daughter and the payment of certain debts 
were false, and that the. ¿heka business in the market was a 
private speculation of Ghazi Din’s, and that the minor was 
in no way concerned in it and got no benefit fromit. Having 
come to this finding, the lower appellate eourt held that the 
trial Court having found ‘that the mortgage was invalid 
against the minor could not consistently find that the minor 
was properly represented. He said: “I think that both 
findings cannot go together. If you once say that the elder 
cousin mortgaged the property of the minor without proper 
grounds for the transfer, how can you say that the man who 
threw away, so to say, the property of the minor was a right 
and fit person to have been appointed guardian, for the 
purpose of contesting the very transfer which ought to have 
been contested in the interest of the minor.” 


Now, the real facts were known of course to the mort- 
gagees. They knew, therefore, that the interest of Ghazi Din 
was adverse to the minor and they deceived the court by- 
their affidavit that he was a proper guardian. I think it is 
only necessary to cite one more case which, although not 
mentioned at the Bar, is, I think, very much in point. It is 
Hanuman Prasad v. Muhammed Tshdg (2). In that case also 
the auction-purchaser was a stranger to the mortgage suit. 


(1) [1915] 16 A. L, J. Ra 437. (2) [1905] I, L. Rn 29 All, 137. 
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STANLEY, O. J. AnD BURKITT, J. said: “Now the provisions 
of section 443 (of the old Code) are imperative.” (Section 443 
of the old Code is the same in substance as Order 32, rnle 3 
(1) of the present Code). ‘‘ They direct that where a defendant 
is a minor, the Court shall appoint a proper person to be 
guardian for the suit for such minor to putin a defence and 
generally to act on his behalf in the conduct of the case. It 
is abundantly clear in this case that Munna Das was not 
a proper person whom the court, if it had been made aware 
of the facts, would have appointed as guardian. In the 
first place, he was the mortgagor who purported to mortgage 
as his own the property which he afterwards alleged was the 
property of his ward. He, therefore, had a conflicting in- 
terest, an interest which should have precluded any court 
from appointing him as guardian ad litem in a suit brought 
by the mortgagees of Munna Das. It is perfectly clear that 
the court had not the facts before it, and it also appears to 
us to be clear that the Oourt was never called upon by the 
plaintiff, whose duty it was to see that a proper guardian 
was appointed guardian ad litem, to appoint such a guardi- 
an. The fact is that Hanuman Prasad was not properly 
represented as a party to that suit and, therefore, any decree 
which was passed against him was a mere‘nullity.”’ For the 
reasons given above, having regard to the various decisions 
which have been cited, I think the decree of the Court below 
was right and would dismiss the appeal with costs. 


Lanpsay, J.—I agree. 
l Order. 


The appeal is dismissed with costs including in this court 
fees, if any, on the higher scale. 


Appeal dismissed. 
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KARAMAT ALI anD anotHeR (Defendants) 
versus 


THE GORAKHPUR BANK, LIMITED (Plaintiff).* 
Mortgage—Contrilbstion—Liability of auction purchaser of part of mort- 


gaged property. 

An auction purchaser in execution of a decree obtained upon’ a 
mortgage purchases the rights of the mortgagor and the mortgagee 
at the date on which the mortgage was made, and any subsequent 
equities or liabilities which arose in respect of the mortgaged pro- 
perty could not attath to him as he acquired the property free from 
any such liabilities or equities. 

A suit for contribution can be brought only against the holder of 
the portion of the mortgaged property which remains unsold. , 


One A mortgaged a three annas share to B.e The mortgaged 
property was sold in execution of a simple’money decree and a one 
anna share was purchased by C, another one anna share by D 
and the third one anna share by Æ. B brought a suit on his mort- 
gage against C, Dand Æ and obtained a decree for sale. In that 
suit B and C entered into a compromise under which C paid 
Rs. 1,333-5°4 to B and obtained a release of his one anna share of 
the property. Rs. 14,200 remained due under B's decree. In 
execution of the decree Z got the one anna share of Æ sold by 
auction and the sale fetched Rs 4,200. Then B put up to sale the 
one anna share of D and himself purchased it for Rs. 10,000, the 
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balance remaining due under the decree. After this D sued B,C ` 


and Æ claiming contribution for what his share of the propety fet- 
ched in excess of its share of liability. On the question of the liabi- 
lity of B to contribute : 

Held, that there being no privity of contract between the plain- 
tiff, D, and the decree-holder, B, the former could have no claim 
for contribution as against the latter by virtue of the compromise, 
and that, even as auction-purchaser, Z was not liable to contribute. 

Shanto Chander Mukerji v. Nain Sukh, [1901] I. L, R, 23 Alb, 
355 and Hari Raj Singh v. Ahmad-ud-din Khan, |1897] L L. R, 
19 All, 545 referred to. ‘ 


FIRST APPEAL from a decree of of Basu Goprnp PRASAD, 
Subordinate Judge of Azamgarh. . 
B. E. O'Conor and Iqbal Ahmad, for the appellants. 


G. W. Dillon, for the respondent. 


The judgment of the court was delivered by 


Baxan, J.—The facts of this case are these. On the* Banerji, J. 
15th of June, 1888, on Hasnu mortgaged a three annas share 
to the defendants 3 and 4. The mortgaged property was 
sold in execution of a simple money decree, and a one anna 
share was purchased by one Kali Charan, who was the 
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predecessor-in-title of ‘the defendants 1 and 2. Another one 
anna share was purchased by Sarju’ Pràsad, and the third 


_ one anna share was purchased by Wazir Ali, the defendant 


No. 5. Sarju Prasad mortgaged the one anna ‘share purchased 
by him to the Gorakhpur Bank. The Bank obtained a dec- 
ree upon that mortgage and caused the one anna share to be 
sold by auction, and it became the purchaser, of that share. 
The defendants 3 and 4, the mortgagees under the mortgage 
of 1888, brought a suit on the basis of that mortgage against 
the defendants 1 and 2, the Gorakhpur Bank and Wazir Ali, 
the defendant No. 5, and obtained a deoree for sale. In the 
suit in which that decree was passed a compromise was enter- 


‘ed into between the mortgagees and the defendants Nos. 1 


and 2, by which the latter agreed to pay to the mortgagees 
Rs. 1,333-5-4 and the mortgagees undertook to release from 


` liability the one anna‘share purchased by their father, Kali 


Charan. The aforesaid amount appears to have been paid 
to the decree-holders and a sum of Rs. 14,200 wag the 
balance outstanding under the decree. The decree-holders 
caused the one anna share of Wazir Ali to be sold by 
auction, and this sale realised Rs. 4,200. They then put 
up to sale the one anna share purchased by the Gorakh- 
pur Bank, and this salė realised Rs. 10,000 which fully 
discharged the decree. After this auction sale the pre- 
sént suit was instituted by the Gorakhpur Bank against the 
defendants 1 and 2, the defendants 3 and 4 and Wazir Ali, 
the fifth defendant. The Bank’s contention was that the 
one anna share, of which it was the purchaser, was liable 
for-one third of the mortgage debt, that it had contributed 
more than its ratable share, and that the Bank was, there- 
fore, entitled to be recouped the amount which the sale of its 
property had fetched in excess of its share of liability, and 


on this ground the Bank claimed Rs. 4,822-3-7 and interest. , 


The court below dismissed the claim as against the defend- 
ants 1 and 2; it also dismissed the claim against Wazir Ali; 

but it made a decree against the defendants Nos. 3 and 4, the 
decree-holders, on the ground that under the compromise 
between them and the heirs of Kali Charan they had under- 
taken to compensate the heirs of Kali Charan for any amount 
which they might have to pay on account of the decree in 
addition to the amount which they had undertaken to pay. 

‘The decree holders, the defendants Nos. 3 and 4, have ‘pre- 


*ferred this appeal, and it is contended on their behalf that 


if the claim could be maintained against any one, it could 
be maintained fagainst defendants 1 and 2 and the decree 


_ ‘of the court below as against them (defendants 3 and 4) 


was an erroneous decree. We may mention that the Gorakh- 


pur Bank did not prefer any appeal against that part of — 
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the decree of the cowrt below which dismissed the claim 
against Wazir Ali and against the defendants 1 and 2. 
In our opinion the decree of the court below as regards 
Wazir Ali is correct. No doubt the one anna share which 
Wazir Ali purchased was ratably liable for one-third of the 
mortgage debt; but Wazir Ali surrendered that share and 
it was sold by auction. Therefore no claim for contribution 
could be brought forward against him. He was not in 
possession of any part of the mortgaged property after the 
auction sale of his one anna share, and no claim could be 
advanced against him as no personal liability was incurred 
by him. The only persons against whom the Gorakhpur 
Bank, which undoubtedly had contributed more than its 
ratable share of liability, could maintain its claim, were 
the defendants 1 and 2, whose share in the mortgaged pro- 
perty has not yet been sold, but the court below exempted 
. those defendants from the claim on the ground that the 
decree-holders, defendants 3 and 4, had undertaken by the 
compromise to pay up any amount for which the defendants 
1 and 2 might be liable. This part of the judgment of the 
learned Subordinate Judge is, in our opinion, erroneous. 
There was no privity of contract between the plaintiff 
(i. e. the Gorakhpur Bank) and the decree-holders, defend- 
ants 3 and 4, and, therefore, by virtue of the compromise 
the Gorakhpur Bank could have no claim as against the 
defendants Nos. 3 and 4. The right of the Gorakhpur Bank 


to obtain contribution from the defendants 1 and 2 could : 


not be deemed to attach to the decree-holders, defendants 
3 and 4, by reason of their agreement with the defendants 
1 and 2 to release their one anna share from liability for 
the mortgage. It was, however, contended by Mr. Dillon 
on behalf of the Bank that the defendants 3 and 4, being 
auction purchasers of the one anna share of the Gorakhpur 
Bank, were liable to the Bank to make good the 
amdunt which the Bank had to pay in excess of its share 
of liability. In our opinion the position of the defendants 
3 and 4 was that of auction purchasers of the one anna share 
of the Gorakhpur Bank. As such auction purchasers, they 
could not be held liable to contribute towards the mortgage 
money. An auction purchaser in execution of a decree 
obtained-upon a mortgage purchases the rights of the mort- 
gagor and the mortgagee at the date on which the mortgage 
was made, and any subsequent equities or liabilities which 
arose in respect of the mortgaged property could not attach 
to them inasmuch as they acquired the property free from 
any such liabilities or equities. Mr. Dillén has failed to 
draw our attention’ to any authority in which it has been 


held that a claim like the present could be brought against . 
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the auction purchaser. He referred ¿to the case of Shanto 
Chandar Mukerji v. Nain Sukh, (1) but that was nota case 
like the present and the circumstances of that case are 
wholly distinguishable from those of this case. The case 
which is applicable to the appeal before us is that of Hart 
Raj Singh v. Ahmad-ud-din Khan, (8). In that case if was 
held that a suit for contribution could be brought only 
against the holder of the portion of the mortgaged property 
which had remained unsold. In this view the decree of 
the court below cannot be supported, and this appeal must 
prevail. We accordingly allow the appeal, set aside the 
decree of the lower court and dismiss the suit with costs 
and fees on the higher scale as against the appellants. 
Appeal allowed. 


(1) (1g01] I. L. R., 23 All, 355. (2) [1897] L L, R, 19 All, 545. 


THAKUR HANWANT SINGH axo anorHer (Defendants) 
: versus 
MUSAMMAT JHAMOLA KUNWAR (Plaintiff) 
AND OTHERS (Defendants)*. 
Agra Tenancy Act (Il of 1902), section 201—Determination by Revenue 
Court of question of proprietary tithe—Res Judicata. ' 
Ordinarily, the Revenue Courts in this Province have no jurisdic- 
tion to determine questions of title, but under the provisions of 
sections 199 and 201 of the Agra Tenancy Act special jurisdiction 
has been conferred upon Revenue Courts in virtue of which they 
are empowered, in given circumstances, to decide questions of title. 
The decision of a Revenue Court, passed under section 201 
as wellas under section 199, of the Agra Tenancy Act, in the 
exercise of its jurisdiction to decide a question of title, will operate 
as res sudicata and prevent the trial in a subsequent suit in a Civil 
Court of any issue relating to the same proprietary right. 3 

SECOND APPEALS from a decree of Mr. Lat QoraL MUXKERJI, 
Additional Judge of Allahabad, modifying a decree of Babu 
Shibendra Nath Banerji, Officiating Subordinate Judge. 

Gulsari Lal, for the appellant. 

Haribans Sahai, Mohan Lat Sandal, Indu Bhushan 
Banerji, Badri. Narain and Yatish Ohandra Roy, for the 
yespondents. i ‘ 

The judgment of the Court was delivered by 

LINDSAY, J.—These are cross-appeals against a decree of 
the Additional Judge of Allahabad. We have heard counsel 
at length in both cases and have come to the conclusion 


*3, A, No. 777 of 1920 and connected. S, A, No, 805 of 1920. 
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that the decision gf the court below should be maintained 
and that both appeals should be dismissed. 

The dispute between the parties relates to an area of 27 
bighas and 8 biswas which is situated in a village called 
mauza Ghosia, mahal Turab Ali. The suit, which was filed 
by Musammat Jhamola Kunwar, plaintiff, was filed in con- 
sequence of ceftain directions given by a Revenue Court in 
which an application for partition of this village had been 
ue iy Thakur Hanwant Singh and Thakur Raghuraj 

ing 

The facts of the case are somewhat complicated, but the 
following statement of them will show the point which arises 

“for decision :— 

In this village there are three sets of E EE Han- 
want Singh and Raghuraj Singh between them own a 4 
annas share. Formerly, one Talaiyar and his wife, Siddan 
Bibi, owned a 6-annas share and Muhammad Iqbal and his 
wife, Champa Bibi, another 6-annas share. 

It is found that in or about the year 1887, the co-sharers 
in these villages, in order to avoid suits against each other 
for profits, agreed to an allotment of certain lands which 
the co-sharers were to hold in their own occupation. They 
were under this arrangement to treat rents received from 
the areas so allotted as representing their share of the 
profits in the village. 

Under this, arrangement Hanwant Singh and Raghuraj 
Singh or their predecessors were allotted an area of 18 
bighas and 5 biswas as owners of a 4-annas share. 


It is an admitted fact that the 27 bighas and 8 biswas, 
now in dispute, were allotted under the same arrangement 
s Talaiyar and his wife, Siddan Bibi, as owners of a 6-annas 
share. / 

In the year 1896, the 6-annas share belonging to Talaiyar 
and his wife, Siddan Bibi, was sold by auction and was 
bought by one Kalyan Ohand who was the father-in-law of 
the present plaintiff, Musammat Jhamola Kunwar. . 


The result of this auction-sale was that the owners of 
* this 6-annas share became exproprietary tenants of the 27 
bighas and 8 biswas now in dispute. 

After the share had been sold, Ahmad Yar, son of Talaiyar 
and Siddan Bibi, made a mortgage with possession of the 
plots making up the 27 bighas and 8 biswas. This mort- 
gage was made in favour of Hanwant Singh and the father 
of Raghuraj Singh, and in the mértgage-deed the property 
mortgaged was described as the exproprietary holding of 
` the mortgagors. è 
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Ova . As the result of these transactions, i¢ must be taken that 
cone Kalyan Chand became the owner of the 6-annas share which 
ane . had formerly belonged to Talaiyar and his wife. Ahmad 
Taaxur 280d Musammat Siddan Bibi became the exproprietors of the 
Hanwant 27 bighas 8 biswas and Hanwant Singh and the father of 
Swen Raghuraj Singh became the mortgagees of the exproprietary’” 
eee ay holding of Ahmad Yar and Siddan Bibi. ` 


. JHAMOLA After this mortgage of the exproprietary holding was 
Kunwar made, Sumer Ohand, son of Kalyan Chand, as the purchaser 
Pier of the 6-annas share of Talaiyar and his wife, brought a suit 
_ Bindsay, J. to eject the mortgagees. This suit was dismissed. It was 
held in that litigation that the 27 bighas and 8 biswas in 
dispute were the sir lands of Ahmad Yar and Siddan Bibi, ` 
and that, consequently, Sumer Chand was not entitled to get 
possession. This matter was decided by a decree of the 
District Judge passed in the year 1899. 


Sumer Chand being defeated in his suit for possession 
made an application to the Rent Courts for assessment of 
rent on these sir lands as against Ahmad Yar. The result 
of this was that rent was assessed and, consequently, Sumer 
Chand and Ahmad Yar stood thereafter gua these str lands 
in the relation of landlord and tenant. i 


In the year 1902, Hanwant Singh and the father of 
Raghuraj Singh brought a suit against Sumer Chand for - 
profits arising out of these lands measuring 27 bighas and 8 
biswas. 


At the time this suit was brought, the position of Hanwant 
and the father of Raghuraj Singh was this :— 


(1) They were the owners of a 4-annas share in the 
village. 


(2) They had bought a 3 annas 4 pies share out of the 

remaining 12-annas share in the village and they were 

i lessees of a 1 anna 7 pies share out of this 12-annas share. 

This share belonged to Alim-un-nissa who. had defaulted in 

ayment of revenue. Her share was made over in farm to 
Fanwant and the father of Raghuraj. i 


In the suit which Hanwant and the father of Raghuraj - 
brought for profits, they claimed as being co-owners in the 
42-annas share. Obviously they could bring no claim for 
profits regarding their 4-annas share, for that claim was 
barred under the arrangement which had been come to bet- 
ween the parties in the year 1887. We have already observed 
that, under this latter artangement, Hanwant Singh and the |i ao 
predecessor of Raghuraj yore in possession of 18 bighas 5 -; 
biswas of,sir land. i 
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This suit for profits was ultimately decided by Mr. 
Rustomji, the Distritt Judge. He was of opinion that the 
plaintiffs in that suit were not entitled to any share of the 
profits arising out of this area of 27 bighas and 8 biswas. 
The Judge was of opinion that Khalil, whose share had been 
purchased by Hanwant and Raghuraj, and Musammat Alim- 
un-nissa, Whose share was held by them in farm, had lost 
all right to claim a share in the profits of this area. 

In the year 1905, Sumer Chand, the son of Kalyan Chand, 
brought a suit for ejectment of Hanwant Singh and Raghuraj 
Singh as mortgagees of this exproprietary holding of 27 


*bighas 8 biswas. That suit was based upon an allegation 


that the. exproprietor, Ahmad Yar, had relinquished his 
exproprietary holding. This suit, however, failed. 

In the year 1910, in execution of a decree for arrears of 
rent Musammat Jhamola Kunwar, who had succeeded her 
husband, Sumer Chand, ejected Ahmad Yar, the exproprietor, 
and his mortgagees, Hanwant Singh and Raghuraj Singh. 
The result of these proceedings was that the exproprietary 
tenancy came to an end and the plaintiff Jhamola Kunwar 
got possession of the 27 bighas and 8 biswas. 


We come now to the year 1913. In this year Hanwant 


` and Raghuraj again brought a suit against Sumer Chand for 


profits. Mr. Daniels, the District Judge, before whom the 
case came in appeal, dismissed the suit, holding that the 
previous decision of Mr. Rustomji was res judicata. 

In the present suit, which has been brought by Musam- 
mat Jhamola Kunwar for a declaration that she is. the sole 
owner by adverse possession of this area of 27 bighas and 
8 biswas, it has been held by the learned Judge of the 
court below that by reason of the decision of Mr. Rustomji, 
which was accepted as res judicata by Mr. Daniels, the 
defendants, Hanwant Singh and Raghuraj Singh, are not 
entitled to put forward any claim to a share as proprietors 
of this area of 27 bighas 8 biswas so far as they purport 
to hold a share in the 12-annas share other than the 4-annas 
share which originally belonged to them. ; 


In the appeals now before us the argument has been 
taken that the decision of the learned Additional Judge is 
erroneous and that the question of title of Hanwant Singh 


l 


and Raghuraj Singh to a share in the.27 bighas 8 biswas. 


is not res judicata. 

In our opinion the decision of the court below is per- 
fectly correct. Ordinarily the Rent Courts in this Province 
have no jurisdiction to determine questions.of title, but, under 


the provisions of sections 199 and 201 of the Agra Tenancy - 
» Act, special jurisdiction has been conferred upon Rent 
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Courts in virtue of which they are empowered, in given 


_ circumstances, to decide questions of tifle. 


Tt has been repeatedly held by this Court that the deci- 
sion of a Rent Court under section 199 in: the exercise of 
its jurisdiction to decide a question of titleis res judicata 
and will prevent the trial in a subsequent suit in a Civil 
Court of any issue relating to the same proprietary right. 

As pointed out by the learned judge in the Court below, 
the rulings to this effect have been given with reference to 
the language of section 199, but, on the same principles, the 
same view of the law must be taken with regard to proceed- 
ings under section 201 in cases where under that section the 
Rent Court is given authority to decide questions of title. 


Section 201 lays down that if in any suit instituted under 
the provisions of Chapter XI of the Act the plaintiff is not 
recorded as having any proprietary right entitling him to 
institute such suit and the defendant pleads that the 
plaintiff has not such proprietary right, the court shall 
proceed, mutatis mutandis, as directed in section 199. Sub- 
section 8 of this section lays down that if the plaintiff is 
recorded as having such proprietary right, the court shall 
presume that he has it, but that nothing in the sub-section 
shall affect the right of any person to establish by suit 
in the Civil Court that the plaintiff has not such pro- 
prietary right. l l 

If follows from the terms of this section, therefore, that 
if the plaintiff in a suit for profits, which is a suit under 
the provisions of Ohapter XI of the Act, is recorded as 
having the proprietary right, the Rent Court must presume 
that he has got that right and decree the suit. The decision 
of the Rent Court, however, in these circumstances does 
not bar the defendant in the suit from going to a Civil 
Court and obtaining a declaration regarding his proprietary 
title. 


In the other case provided for by this section, that is 
to say, where the plaintiff is not recorded as having a 
proprietary right, the Rent Court is given the option of 
following one or the other of the courses laid down in 
section 199, that is to say, the Rent Court may direct the 

laintiff to go to a Civil Court within a given period and 


“Sue for declaration of his title, or it‘ may, if it so chooses, 


try the issue itself, and when it elects'to pursue the latter 
course the Rent Court is deemed to be a Civil Court compe-. 
tent to try this issue of proprietary right and its procedure 
is to be regulated in accordance with the provisions of the 
Qode of Oivil Procedure. 

, 
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In the litigation in the year 1902, which was terminated 
by the decree of Mr.e Rustomji, the Distriet Judge, it ap- 
pears to us that the Rent Court exercised its right of trying 
the issue regarding the proprietary title. So far-as we 
are able to ascertain from the judgment, (and that is the 
only document which is before us), the case was one in 
which the plaintiffs there were not recorded as having 
proprietary right entitling them to institute the suit. We 
gather from what is set out in Mr. Rustomji’s judgment 
that at that time this area of 27 bighas and 8 biswas was 
recorded in the name of Ahmadyar who was described as 
the exproprietor of the lands in question. 


Later on, in 1913, when Hanwant and Raghuraj again 
attempted to sue for profits, this decision of Mr. Rustomji’s 
was held to be res judicata, and we think rightly se. 


It follows from all this that we must hold that in the pre- 
sent suit the learned Judge of the court below was right in 
saying that the claim of Hanwant Singh and Raghuraj Singh 
to a share of these 27 bighas and 8 biswas is untenable to 
the extent that they represent the share of Khalil which they 
purchased in the 12-annnas share which was outside their 
own share of 4 annas. In the concluding portion of his 
judgment the learned Judge states the position very clearly. 
He holds that in so far as Hanwant and Raghuraj claimed 
to represent by purchase the share of Khalil, and in so far 
as they represent Alim-un-nissa as lessees, they are estopped 
from maintaining now that they, have any interest as co- 
sharers left in the property in buit The learned Judge, 
however, has made it clear that so far as their original 4- 
annas share is concerned, they are not so estopped. 


The cross-appeal, No. 805 of 1920, appears to us to have 
no force. The contention in this appeal appears to be that 
inasmuch as the question of title to the 27 bighas and 8 biswas 
has been held by the lower court to be res judicata between 
the parties, the position is that Musammat Jhamola Kunwar 
is entitled to the exclusive right over this area and that in 
making the partition of this village she is entitled to keep 
this area in addition to the share which would be allotted to 
her in proportion to the interest which she holds in the vil- 
lage. In our opinion that contention cannot be maintained 
for the reasons we have stated above. The decision which is 
res judicata between the parties is a decision only as against 
Hanwant Singh and Raghuraj to the extent to which they re- 
present the share of Khalil and Alim-un-nissa. There is no- 
thing in the previous litigation between the parties which 
would prevent Hanwant and Raghuraj from claiming in the 
partition that they were entitled to their full paar of the 
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village lands in proportion to their original share of 4-annas 
which they have had all along. 


As regards Alim-un-nissa the learned Judge has rightly 
held that no question of res judicata can arise as against 
her. She was no party to the suit which was decided by Mr. 
Rustomji, and, as the learned Judge properly observes, a 
lessor does not claim under his lessee. ‘ 

The result of all this is that we find the decision of the 
lower appellate court to be perfectly correct. We dismiss 
both the appeals with costs in each case to the respondents. 
In second appeal No. 805, separate sets of costs will be 
awarded to (1) Hanwant Singh and Raghuraj Singh, and (2) 
Ataullah defendant-respondent. . Costs in this Court will 
include fees on the higher scale, if any. 


Appeal dismissed. 





RAM DAS anp otusrs (Plaintiffs) 


versus 
MUHAMMAD SAID KHAN anp otTHeEns (Defendants). 


Indian Limitation Act (IX of 1908), Schedule I, article 192— Limitation 
— Suit to enforce payment of mohey charged upon immoveable property 
—Mortgagee empowered to sue before expiration of period fixed 
Sor payment if interest not paid regular ly—Interest not paid 
regularly— When money “becomes due”, 


Ina mortgage deed executed on the 17th of July, rgor, the 
executant agreed to pay interest year by year and the principal ' 
within three years of the date of execution, and, in case of default 
of payment of the annual interest, he empowered the mortgagee, 
without waiting for the expiration ‘of the period fixed for payment 
of the principal, to realise the whole amount due for principal and 
interest from the hypothecated property. No interest was ever 
paid. The mortgagee brought this suit on the 23rd of February, 
1916, 

Held, that the privilege of deferring payment of the principal 
to the 17th of July, 1904 was conditional on the punctual payment 

. of the annual interest and that the whole amount, principal and 
interest, became due on the 17th of July, 1902, on default of pay- 
ment of interest for the first year, and that the suit was barred by 
limitation. 


Gaya Din and others v. Jhumman Lal and others [r915] LL 


á Re 37 AlL, 400 followed. , 


SECOND APPEAL from a decree of O. F. JENKINS, ESQ., 
District Judge of Benares, confirming a decree of Chaudhri 
Saiyed Abdul Hasan, , Additional Subordinate Judge of 
Jaunpur. 

* S. A. No. 1276 of 1919. 


von. xx.) HiGH COURT 347 


B. E. O'Conor apd Iqbal Ahmad, for the appellants. 


Iswar Saran, Kailas Nath Katju and Badri Narain, for 
the respondents. 


The judgment of the court was delivered by 


Stuart, J.—This is an appeal by the plaintiffs against 
the dismissal of their suit on a deed dated the 17th of 
July, 1901, on the ground that it was time-barred. We have 
been taken through the terms of the deed in question. We 
find that the executant Muhammad Raza executed the deed 
for a consideration of Rs. 1000 and agreed to pay interest 
at the rate of 24 per cent. per annum. He covenanted to 
pay the interest year by year’and the principal within three 
years of the date of execution, and, in case of default of the 
payment of the annual interest, he empowered the mortgagee 
without waiting for the expiration of the period fixed for 
payment of the principal to realise the amount due for the 
principal and interest from the hypothecated property. He 
also covenanted that so long asthe principal remained 
unpaid, interest at 24 per cent. per annum would accrue and 
that interest at this rate should be payable from the date of 
default to the date of the payment. 


We can only interpret these portions of the deed to mean 
that the privilege of deferring payment of the principal to 
the 17th of July, 1904, was conditional on the punctual pay- 
ment of the annual interest and that the whole amount, 
principal and interest, became due onthe 17th of July, 
1902, on default of paymént of the interest for the first 
year. $ 

On the facts, no interest was paid at all, so the cause of 
action arose, in our opinion, on the 17th of July, 1902. 

In these circumstances, the suit which was instituted on 
the 28rd of February, 1916, was time-barred in the absence 
of acknowledgment. If authority be needed for this view, 
we would refer to Gaya Din and others v. Jhumman Lal and 
others, (1). The document before the Bench in that case 
was very similar to the document now before us. We have 
now to consider whether there was any acknowledgment 
which can be pleaded under the provisions of section 19, 
Act IX of 1908, to extend the period. There is a final find- 
ing of fact that no interest was paid. Two acknowledgments 
were set up, one alleged to have been made by Muhammad’ 
Raza, on the 10th of November, 1906, and the other made 
by Mul Chand. 

With regard to the acknowledgment alleged to have been 
made by Muhanimad Raza, we find, in addition tothe fact 
G) [1915] I. L. R, 37 All, 400. 
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that it was not an acknowledgment it writing signed by 
Muhammad Raza personally or by an agent duly authorised 
in this behalf, that the statement which he made did not 
amount to an acknowledgment of liability. 


The learned counsel for the appellant has not pressed 
the acknowledgment alleged to have been made by Mul 
Chand as being of any advantage to his client. This con- 
eludes all the points taken in argument. ; 


We dismiss the appeal with costs including fees on the 
higher scale. i 


i 


Appeal dismissed. 


LALTA PRASAD (Decree-Holder) 
versus 
SRI GANESHJI ann anoruzr (Judgment-Debtors) .* 


Code of Civil Procedure (Act V of 1908), section 2, clause (12;—Mesne 
profits—Decres granting mesne profits silent about interest—If in- 
‘terest can be allowed in execution proceedings. 

Where a decree granting mesne profits`is silent about interest. 
Held, that the decree must be taken to carry interest on the 
. mesne profits and execution must be allowed for the interest at 
the Court rate of six percent. , : 
Girish Chander Lahiri v. Shoshi Shikhareswar Roy [1900] I. L. 
Re 27 Cal, 951 P.c and Warpart Singk v. Har Gayan, [1903] I. 
L. R, 25 All, 275 followed. Addu? Ghafur v. Raja Ram, [1900] 
I. L. R, 22 All, 262 overruled, 
EXECUTION Finst APPRAL, from a decree of Basu Laos 

Narain, Additional Subordinate Judge of Cawnpore. 

M. L. Agarwala and Indu. Bhushan Banerji, for the 

appellant. i 


Gulgari Lal, for the respondents. 
The judgment of the court was delivered by 


Watsu, J.—The point raised by this appeal is covered 
by authority. The question is, what is meant by the ex- 
pression ‘‘mesne profits” when the decree is silent as to 
interest. Section 2, clause (12) of the Code of Civil Procedure 
‘defines mesne profits as follows :—‘‘ those profits which the 
person in wrongful possession of such property actually re- 
ceived or might with ordinary diligence have received there- 
from, tegether with interest on such profits”. If there had been 
any doubt as to the meaning of those words, it has been set 
at rest, and ought no longer to bea matter of controversy 

° * E. F, A. No. 194 of 19a1. 
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in India, by the d¢ècision of the Privy Council in the case 
of Girish Chander Lahiri v. Shoshi Shikhareswar Roy (1) 
where the Privy Council pointed out, in construing section 
211 of the old Code, which in this respect does not differ 
from the section quoted above of the present Code, that 
“its obvious effect was to provide that a simple decree for 
mesne profits should carry interest on them”. It is true 
that at the same time there is discretion in the court to 
penalize a party by disallowing such interest. Their Lord- 
ships explain this in the same judgment by saying: ‘ mesne 
profits are in the nature of damages which the. court may 
mould according to the justice of the case”. But the ques- 
tion in this appeal, as in the case degided by the Privy 
Council, is :—‘‘ What is the effect of a decree which grants 
mesne profits and says nothing about interest,” which is 
what this decree does here. The court below, possibly in- 
adequately instructed, followed the single Judge case of 
Abdul Ghafur v. Raja Ram (#) and appeared not to be 
aware of the two Judge case of Narpat Singh v. Har Gayan 
(®), which would have drawn its attention to the Privy 
Council decision referred to. But having regard to the 
cases decided subsequently, the decision in the case of Addul 
Ghatur v. Raja Ram (2) must be taken to have been over- 
ruled. The appeal must be allowed and execution directed 
to take piace for the interest at 6% due by law. The case 
will go back to the lower court with this direction. The 
appellant must have his costs with fees on the higher scale. 


Appeal allowed. 
(1) [1900] I. L. R., 27 Cal, 952 at p. 967. 
(2) [t900] I. L. R, 22 All, 262. 
(3) [1903] I. L. R, 25 AIL, 275. 





SHANKER LAL AND aNorHER (Defendants) 
versus ° 
MOHAMMAD AMIN axb oruers (Plaintiffs).* 


Code of Civil Procedure (Act V of 1908), section 105—Interlocutory order 


unsuccessfully appealed from—Subsequent appeal against decree in the 
suit in which the order was passed—Objections against the order, tf can 
be raised. 
Where there is some unappealable interlocutory order, its irregu- 
larity or any defect in it may, so far as they affect the decision af 
the case, be raised when the decree in the suit in which it was 


passed is appealed from, although an appeal from the order itself 


had been dismissed on the ground that no appeal lay from it, 
` ŽE A. F. O. No. 196 of r921. ; 
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Ganpat Lal v. Bindbasini Prashad Nargyan Singh, [1920] 18 A. 
L J. R, 555, P.C, referred to. 
First APPEAL from an order of M. Appun Haim, Subor-- 
dinate Judge of Meerut. i 
Kailash Chandra Mital, for the appellants. 


Hamid Hasan, for the respondents. 3 
The following judgments were delivered :— 


Warsa, J.—This is an appeal from an order of remand. 
The suit is brought by certain alleged minors through the 
guardianship of their mother in an effort to redeem property 
which has been already sold over their heads as the result 
of a decree for sale obtained in a suit by the mortgagee 
against their fathdr, the original mortgagor. It has the as- 
pects of being a proceeding of a somewhat suspicious charac- 
ter, but nonetheless these suspicions have to be confirmed 
and not inferred. In some respects the attempt which they 
have made resembles the case referred to in the judg- 
ment of the court below, namely, Ganpat Lal v. Bindbasint 
Prashad Narain Singh (1), where the Privy Council pointed 
out that after the sale has taken place, (they are speaking of 
a mortgage), the owner holds as purchaser and is entitled to 
raise all the defences belonging to him as such, and unless 
the claim to set aside the sale is made in a properly cons- 
tituted action and properly raised in suitable pleadings in 
that action, the court cannot interfere with the possession 
given to him by his purchase. The plaintiffs, finding that 
the mortgagee had purchased, applied ‘to the trial court, be- 
fore thé hearing, for liberty to amend their pleadings, so as 
to challenge the sale, very much on the lines of theit Lord- 
ships’ opinion which I have just quoted. The first court re- 
fused leave to amend. There was an appeal from that or- 
der, and, as the order was unappealable, the appeal was not 
unnaturally dismissed. One of the points urged upon us 
by the appellants is that the question of amendment has 
been concluded by that unsuccessful appeal. We do not 
agree with that. We think itis one of those cases which 
section 105 provides for, namely, where there is some un- 
appealable interlocutory order, its irregularity or any defect 
in it, may be raised when the decree is appealed from, so far 
as it affects the decision of the case. There is no doubt that 
the refusal to amend affected the decision of the plaintiffs’ 
case by shutting them out from the alternative claim which 
the Privy Council has pointed out is really a condition pre- 
eedent. We entirely agree with the general observations of 
the lower appellate court in reference to the refusal to amend. 
. Whatever the merits of the case may be, which is sought to > 

a. (1) [1920] 18 A. Ls J. R, 555, P.O 
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be made out, it is jugt one of those cases in which the court 
ought to allow amendment, if it is satisfied that the applica- 
tion is made bona fide. As the lower appellate court says, it 
would not alter the nature of the suit, to use a somewhat 
popular but vague expression, because the original prayer 
and the amended prayer stand together.and one leads to the 
other and the new prayer would .be a new and additional 
claim, but not an inconsistent one. The order for remand 
was, therefore, right. We would further point out that it still 
remains to be decided whether the sale ought to be set aside. 
That depends on two questions. First, whether the minors 
are really the persons who ought to have been impleaded at 
all. Their. claim to have been impleaded arises out of a deed 
of wagf subsequent in date to the mortgage-deed of which 
the mortgagees apparently were not in the least aware. As is 
pointed out in Mr. Agarwala’s notes to the Oode, it is by no 
means clear that, although the final provision, which used to 
be contained in section 85 of the Transfer of Property Act 
has been removed, rule 1 of Order 34 which has taken the 
place of section 85 means anything more than that the defend- 
ant ought to raise the question whether all the parties have 
been properly impleaded. If the plaintiff omits to do so, and 
the plaintiff can hardly do so if he has no knowledge of the 
existence of the persons alleged to be interested, it does 
not necessarily follow that the decree is not binding where 
‘the defendant, in the interest of the person who subsequent- 
ly complains, (in this case it is merely the case of a father 
and his minor children), abstaing from raising the objec- 
tion. Secondly, there is the further question, whether on 
the form of the deed, the present minor plaintiffs had any 
interest in the equity of redemption. The deed does not, 
in my opinion, purport to be a transfer of the property to 
them. It is a declaration of trust vesting in thema con- 
tingent future interest subject to their father’s life, and, as 
a matter of strict interpretation, itis to my mind doubtful 
whether they were persons who had an interest in the equity 
of redemption at the time of the suit so as to make them 
persons contemplated by this rule. Thirdly, the question 
will have to be decided whether the suit, including the 
application for amendment, are honestly brought. The deed 
of wakf is subsequent in date to the mortgage. The exist- 
ence of the decree and the sale of the property, were ignored.. 
It is possible that the purdanashin guardian of the two 
minors knew nothing about them, and that their pleader 
only learnt the existence of the sale and the decree from 
the written statement. That opens up the question whether 
they knew anything about the mortgage either. If they 
’ knew nothing of the decree and the sale, it is probable that 
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they knew nothing about the mortgage, and, therefore, the 
question will have to be considered, whether this suit is 
really a suit brought by the minors through their guardian 
in the honest assertion of their natural rights and in order 
to test this question, or whether itis a sham suit brought 
in their names by the father in order further to reopen the 
litigation which has already taken place and has been decid- 
ed against him. Upon this question it is to be borne in 
mind that the deed of wakf which has been read to us, 
recognises, the existence of the mortgage. That is a point 
which might possibly, when the matter comes to be fully 
considered, cut both ways, and shows that the existence of 
the mortgage was not concealed. On the other hand, it 
rather indicates that the security for the mortgage debt was 
excluded from the operation of the trust. I have said this 
much because I think it possible that the order of remand 
will not result in anything substantial to the plaintiffs ; 
although I recognise that it is still an open question, but it 
is obvious that when the amendment is allowed, the nature 
of the suit is altered to this extent that it will require a 
re-settlement of a large number of issues, some of which I 
have already indicated in the observations I have made in 
the course of this judgment. I would accordingly dismiss 
the appeal and would modify the order of the court below 
as regards costs to this extent that I direct the costs, in the 
lower appellate court and in this court to abide the result of 
the amended suit. 

Ryvus, J.—I agree with the order proposed, but the suit 
must be tried out on the merits. I express no opinion ag. 
to the interpretation, validity or effect of the wakf deed or 
as to the bona fides of the plaintiffs or any body else con- 
nected with this litigation. These are all matters which 
have to be decided op evidence which has not yet been 
produced on either side. 

By raz Court :—The order of the Court is that the ap- 
peal is dismissed, the order of remand confirmed, and the 
amendment as directed by the lower appellate court must 
be allowed by the trial court. But this involves, and we 
direct, that the defendant must be allowed to make such 
amendments in his written statement as are rendered neces- 
sary by the amendment in the plaint, and both parties must 
be allowed to produce any material evidence with regard to 
the amended claim. The costs in the lower court and in 
ate court up to date, will abide the result of the suit. 


g Appeal dismissed. 
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BITHAL DAS (Applicant) 
versus 
JIWAN RAM axd OTHERS (Opposite-Parttes).* 


Practice—Miscellangous proceedings—Order directing one party to file 
regular suit and the other to furnish security—If authorised. 

A judgment-debtor paid a certain sum of money into Court in 
satisfaction of the decree against him. The decree-holder’s sons 
applied to the court for payment of certain portions of the money 
to them. Notice of the application was sent to the decree-holder, 
and, on its being refused, the money was paid to the sons. Sube 
sequently the decree-holder applied to the court to have the 
money refunded to him on the ground that he had received no 
notice and that the sons were not entitled to the money. The 
Court took security from the sons for repayment of the amount 
they had received apd directed the decree-holder to institute a 
suit within three months to have his title tothe amount declared. 

Held, that the court had no authority to pass such orders and 
it should have treated the application of the decree-holder as one 
to have the ex parte order against him authorising payment to the 
sons set aside. 


Crviz Revision from an order of MauLv: MUHAMMAD Ati 
Ausart, Subordinate Judge of Aligarh. 


Oma Shankar Bajpai, for the applicant. 

Kailas Nath Katju and Narain Prasad Asthana, for the 
opposite parties. 

The judgment of the court was delivered by 


STUART, J.—The applicant, Seth Bithal Das, has two 
sons, Jiwan Ram and Jagannath. We have it that a mort- 
. gago dded was executed in favour of Bithal Das and his 
three brothers and that in a subsequent partition the rights 
under the mortgage deed were assigned to Bithal Das and 
a brother called Kanhaiya Lal; that subsequently a suit 
was brought upon the mortgage deed and a decree obtained, 
half the -benefits of which accrued to Kanhaiya Lal’s heirs 
and half to Bithal Das. Subsequently a sum was paid into 
court in satisfaction of the whole decree. Half of that sum 
has been taken away by the heirs of Kanhaiya Lal and we 
are in no way concerned with that. With regard to the 
remaining half, the present dispute has arisen. Jiwan Ram 
came into court requesting that1/6th of the decretal’ 
amount inthe hands of the court’should be paid to him. 
Jagannath came later'and requested that 1/6th should be 
paid to him. Their father Bithal Das states that he sent 
many telegrams of protest, but that he was not aware of the 
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date when the applications of his song would come on for 
hearing. The sons’ applications were heard, Bithal Das 
being absent and unrepresented. The court found that the 
notice which had been issued to him was refused by him, 
and decided the applications ex parte against him. The 
order was that 1/6th of the amount in question should be 
paid to Jiwan Ram and 1/6th to Jagannath. Disbursement 
was.made accordingly. Then Bithal Das came into court 
with an application that his sons should be made to refund 
the money on theground that he had received no notice 
and that they were not entitled to the money. The learned 
Subordinate Judge took security from them for repayment 
‘of the amount which they had received, and directed Bithal 
Das to institute a suit within three months to have his title 
tothe amount declared. If he did not institute this suit, 

the security filed by the sons was to be declared cancelled. 

This isthe matter which has come before us in revision. 
We agree that the learned Subordinate Judge had no an- 
thority to pass these orders. He had no authority to direct 
Bithal Das to file a suit and he had no authority to take 
security for the return of the money. The application of 
Bithal Das was somewhat unfortunately worded, but the 
application should have been dismissed, unless the ex parte 
order against Bithal Das was set aside. The application 
could be read as an application to set aside the ex parte order. 

Now, this is how the case stands. If Bithal Das really 
refused notice, we see no reason why the previous orders 
directing disbursement to Jiwan Ram and Jagannath should 
be interfered with. But if Bithal Das did not receive 
notice, these orders wonld be automatically set aside, and 
the court as a court of execution would determine the mat- 
ter upon its merits, and would either pay the money jointly 
or separately as the merits of the case required. For the © 
above reasons, we set aside the order demanding security 
and the order directing Bithal Das to file a suit, and we send 
the case back to the learned Subordinate Judge or his 
successor to hear the case out as an application to set aside 
the ex parte order against Bithal Das, and after determining 
that matter, to pass on to such other action as his decision 
may render necessary. In the circumstances of the case we 
direct the parties to bear their own costs. 


Application allowed. 
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Code of Criminal «Procedure (Act V of 2898), Sections 202 and 203— arein ga 
Magistrate choosing to enquire into the case—Subsequent order direct- | wyaay, J, 


ing a Naib Tahsildar “to report after an enguiry''—Irregularity 
vitiating proceedings. 


Where a Magistrate is not satisfied with the truth of a complaint, 
he has the option of only one of two alternatives, namely, either 
to enquire into the case himself, or direct a previous local in- 
vestigation. He cannot have recourse to both the alternatives, 
If he chooses to enquire into the case, he must do it himself, and 
cannot direct another official to do it. If after the enquiry into 
the case he finds no sufficient ground for proceeding with the 
complaint, he should dismiss it, and should not direct a “ previqus 
local investigation ” then. í 


Where, therefore, a Magistrate directd a Naib Tahsildar to 
“report after an enquiry’ after he had enquired into the case 
himself, and the material obtained through the “enquiry’’ by the . 
Naib Tahsildar acted on the mind of the Magistrate in the forma- 
tion of his judgment against the accused : 

Held, that the order directing the Naib Tahsildar to “ report 
after an enquiry” was w/éra vires and was an irregularity that 
vitiated the whole proceedings. 


CrimmnaL Reregenor made by Mr. JorINDRA MOHAN 
Basu, Sessions Judge of Banda. 


The parties were not represented. 
Referring Order :— 


Durga Prasad, teacher of the village of Mungas, Sahai, a co- 
sharer and lambardar of the village, and Madho were tried to- 
gether and convicted of offences punishable under sections 342 
and 384 of the Indian Penal Code. Durga Prasad was fined 
Rs. 50 only ; the other two, more than Rs. 50. Sahai and Madho 
prefer this appeal from the order of conviction and seutence passed 
against them. 


Having heard the learned vakil for the appellants and ,the 

, Government Pleader, I have arrived at the conclusion that the 

convictions and sentences of Sabai and Madho should be set aside 

oe they should be retried by any other Magistrate of the first 
ass. 


Six persons brought the complaint, which gave riseto the trials 
against the accused persons in the lower còurt, on the 4th October, 
1921. The complainants were examined on the same date. Pro- 
cesses for the appearance of the accused persons were not ordered 
to be issued, The complainants were.told instead, under section 
202, Criminal Procedure Code, to produce evidence on the 19th 
October. Ordinarily after the examination of the complainant, 
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processes are issued. And according to @decided cases, a Magis 
trate has no discretion to make a judicial enquiry, unless he is not 
satisfied as to the truth of the complaint. That above order is, 


_ therefore, prima facie proof of the fact that the learned Magistrate 


was not satisfied as to the truth of the complaint, even after 
hearing the statements of the complainants on oath. On the roth, 
evidence of two witnesses, Gajju and Bharosa, was recorded. 
Having heard them, the learned Magistrate Wrote the following 
order which is to be found in the order=sheet :— 


“Iam not satisfied with the section 202 evidence produced 
today. Itis admitted that the complainants had stipulated to 
plough up the fields and, therefore, the subsequent alleged ex- 
tortion May not have any truth in it.” 


If the reasons given by the learned Magistrate were valid, the 
proper order in the ordinary course of things ought to have been 
a dismissal of the complaint under section 203, with brief reasons 
for such dismissal. Instead of that, the learned Magistrate pro- 
ceeded to make an order, directing a Naib Tahsildar " to report 
after an enquiry’. The meaning of this order is not quite clear. 
Under section 202 an “enguiry” into the case isthe province of 
the Magistrate only. Any officer subordinate to such Magistrate, 
or a police officer, or any other person may, if so directed, hold a 
previous “ loca? investigation”. In a case decided by the Hon'ble 
High Court Baij Nath v, Raja Ram, (1) the suggestion was thrown 
out that cases, in which there were any disputes about boundary, or 
any matter of that kind was involved, were alone fit cases fora 
“ local investigation”. ButI presume that the learned Magistrate's 
order, directing the Naib Tahsildar to hold “an enguiry and 
report", was really an order directing an investigation authorised 
by section 202. The Naib Tahsildar examined a number of wit- 
nesses on the spot besides the complainants, the accused and the 
two witnesses whom the complainants produced before the learned 
Magistrate under section 202. After a perusal of the Naib Tahsil- 
dar’s proceedings and the report, on the 3rd November, r927, 
processes were issued for the appearance of the accused persons, 
who appeared on the 18th November. On this date two out of the 
six complainants, two witnesses, who were examined under section 


+202, and one further witness, Manzur Nabi, who proved not a 


word of the charge, were examined. The court them adjourned, 
and on the 3rd December, 1921, the Naib Tahsildar and one Ram 
Prasad, an Assistant Teacher in the school of one of the accused, 
Durga Prasad, were examined. I notice that the counsel for 
defence objected to any question being put to the Naib Tahsildar 
relating to what the accused persons or the witnesses stated to him, 
This objection was over-ruled On the other hand, the prosecu 
tion wanted the Naib Tahsildar to prove the statements of persons 
recorded by him. That was also disallowed. The: Naib Tahsildar 
proved (1) that Sahai, one of the accused persons, saluted the 
witness in a'manner which led him to think that he wanted the 
matter to be hushed up; and (2) that the assistant teacher, Ram 
Prasad, told him that.one of the boys, who had been produced 
before the witness, was tutored by one of the accused. The 
evidence of the assistant teacher, Ram Prasad, before the court 
e (1) [1912] 10 A. L. J. R, 99, f 


vOL, xz.] HIGH COURT 857 


did not help the p€osecution. The latter thereupon declared the 
witness hostile, and was permitted to cross-examine him. The 
record indicates that to this witness was put in cross-examination 
a statement said to have been made by him before the Naib 
Tahsildar, where he mentioned that the accused, Durga Prasad, 
realized Rs. 10 each from the complainants. He was apparently 
contradicted by his statement before the Naib Tahsildar, for he 
goes on to say that the Naib Tahsildar did not record his full 
statement, that he ‘made notes only, that his statement was not 
shown or read out to him, and that he signed it merely because he 
was desired by the Naib Tahsildar to do so. 


The learned Magistrate in his judgment observes as follows:— 
“ Manzoor Nabi, witness, gives clue to the first panchayat having 
been held in the school, although he denied all knowledge of the 
second. (I may note here that no offence was committed in the 
first panchayat and the offences, which are subject of 
the charge, were said to have been committed ia the second pancha- 
yat alone). Pandit Suraj Nath Misra, the Naib Tehsildar, who 
held the preliminary investigation, has also been formally examined. 
Ram Prasad, assistant teacher, has retracted the statement made 
by him before the Naib Tahsildar, obviously under pressure”. 


The learned Magistrate bases his judgment in the above circum- 
stances on the evidence of the two complainants and the two 
witnesses, the same who were examined under section 202, alone. 
A comparison of their evidence under section 202, and at the time 
of the trial, will show that there was nothing new in their subse- 
quent statements; but so far as their testimony went, the case 
stood exactly where it did after the proceedings under section 202. 


Now, under section 202 the learned Magistrate had the option 
of only one out of two alternatives, namely, either to enquire into 
the case himself, or direct a previous local investigation. Assum- 
ing that this was a fit case for a local investigation, there is nothine 
in section 202 which empowered the learned Magistrate to hav 
recourse to both the alternatives. The record shows that he chose 
one of the two alternatives, namely, to enquire into the case himself, 
which he did. His order, therefore, directing local investigation was 
irregular And if it be found that any material obtained thtough 
this irregular course acted on the mind of the learned Magistrate 
in atriving at a conclusion prejudicial to the accused persons, it 
must be held that the accused persons were prejudiced in conse- 
quence of that irregularity. It would, therefore, vitiate the, pro- 
ceedings. Upon a perusal of the judgment under appeal and the 
passages quoted, I have scarcely any doubt that a material portion 
of the irregular proceedings had a share in the formation of the 
learned Magistrate’s judgment.’ I would accordingly set aside the 
order of conviction and sentence made against the appellants and 
send down the record to the District Magistrate to pass it òn to 
some other Magistrate, empowered to try the case, for re-trial of 
the appellants. In view of the ruling in Bhola v. Emperor (1), 
I refer the case of Durga Prasad, against whom a non-appealable 
sentence was passed and who has not appealed, to the Hon’ble High 
Court after taking’ the learned Magistrate’s explanation. 
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The following judgment was delivered by 


Linpsay, J.—For the reasons stated in the referring order 
of the Sessions Judge, I set aside the conviction and sentence 
of the accused, Durga Prasad, and direct that he be re-tried’ 
before a competent Magistrate along with the two other 


- accused, namely, Sahai and Madho, in whose case a re-trial 


has been directed by the learned Sessions Judge. 
Reference accepted. 


GAJADHAR 
e versus 
MEGHA AND ANOTHER. * 
Succession (Property Protection) Act (XIX of 1841), section 18— 
Abpeal. . 
The decision of a District Judge in a summary suit under Act 
XIX of 1841 is not open to appeal. 

Finst APPEAL from an order of B, J. Data Hsq., Dis- 
trict Judge of Allahabad. ‘ i 

The following facts of the case will make the report 
clear :— 

One Qaya died leaving a widow. On her death the res- 
pondent, Megha, came in possession of her property valúed 
at several thousands of rupees. The appellant, Gajadhar, 
who elaimed to be the nearest reversioner, applied to the 
District Judge under Act 19 of 1841 [The Succession (Pro- 
perty Protection) Act] for the appointment of a curator. 
The Judge issued notice to Megha, but ultimately dismissed 
the application on account’ of the delay on. the part of 
Gajadhar to produce his evidence. 

Gajadhar appealed. ; 

K. N. Laghate, for the appellants. 

Shiva Prasad Sinha (with him Jang Bahadur Lal), for 
the respondents. i 

The following judgment was delivered :— 

* Wausau, J.—The learned counsel for the respondents takes 
a preliminary objection that no appeal lies under the provi- 
sions of section 18 of Act XLX of 1841.. This objection mast 
prevail. The appeal is dismissed with costs. 

Appeal dismissed. 
* F, A. F. O, No, 201 of tgar. 
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NARAIN RAO KALIA anp orsEBs (Defendants) 
versus 
MUSAMMAT MANNI KUER (Plaintiff). * 


Indian Limitation’ Act (IX of 1908), section 19—Acknowledgment of 
liability by Mukhtar-i-am—WWVo evidence of his being empowered to 
make tt—If valid within meaning of section. 

Where the Mukhtar-i-am of a person verified a document ac- 
knowledging liability on his behalf and there was nothing to show 
that he was authorised to make such acknowledgment : 

Held, that it was not a valid acknowledgment within the mean- 
ing of section 19 of the Indian Limitation Act, i 

SECOND APPEAL from a decree of Banu KAMESHWAR NATH, 

Officiating District Judge of Ghazipur, reversing a decree 

of Babu Sudershan Dayal, Additional Subordinate Judge. 


Sital Prasad Ghosh and K. N. Laghaté, for the appel- 
lants. 


Gulsari Lal and Haribans Sahai, for the respondent. 
The judgment of the court was delivered by 


Goxun Prasap, J.—This is a defendants’ appeal arising 
out ofa suit for a declaration of title as mortgagor by the 
plaintiff. The defendants, who are now recorded as zamin- 
dars, sued to eject the plaintiff, Lalji Singh, from a certain 
holding under section 58 of the Tenancy Act. The plaintiff, 
Lalji Singh, pleaded in defence that he was the real owner 
of the said holding, that the possession of the defendants 
was merely that of mortgagees on his behalf and that they 
had, therefore, no right to bring a suit for his ejectment. 
On the 8rd of February, 1916, the Revenue Court referred 
him to the Civil Court to have his title declared, and hence 
he brought the present suit. The plaintiff’s allegation was 
that the defendants were purchasers of mortgagee rights 
and that they had acknowledged the mortgage in the begin- 
ning of the settlement of 1882. The defendants pleaded 
in reply that the suit was barred by six years rule of 
limitation, that the mortgage was made by the plaintiff’s 
predecessor-in-title on the 27th of March, 1819, to Gur Dayal, 
that-Gur Dayal transferred his rights to one Ram Kumar 
Mahant by two deeds of the 19th of August, 1868, and the 1s 
of September, 1869, that the defendants’ predecessor-in-title 
purchased these rights at auction on the 21st of November, 
1874, that in the meanwhile on the 20th of March, 1854, 
the Maharaja of Benares had purchased the rights of some 
of the mortgagors, that on the 22nd of May, 1885, the Maha- 
* S. A. No, 1150 of 1919. f . 
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raja of Benares had taken an agreemeng from the remaining 
mortgagors, that is, those whose rights were not purchased, 
enabling him to bring a suit to redeem the mortgage promis- 
ing in exchange some rights to the remaining mortgagors, 
that on the 10th of June, 1885, the Maharaja of Benares 
brought a suit for redemption and to this suit the present 
plaintiff, Lalji Singh, was made a defendant, that in the 
written statement Lalji Singh and others said that they had 
relinquished all their rights in favour of the plaintiff, Maha- 
raja of Benares, and had been unnecessarily impleaded, 
that this suit was dismissed by the first court but the High 
Court remanded, it and it was decreed after remand, that 
the Maharaja was given time to deposit the mortgage money 
but he failed to deposit it in time, and hence the suit formal- 
ly stood dismissed and the Maharaja’s right of redemption 
disappeared, that on the 6th of March, 1896 the mortgagees 
applied for mutation of names and succeeded and the plain- 
tiffs name was removed from the column of owners and 
entered in the column of tenants, that in the year 1909 the 
mortgagees sued the plaintiff for enhancement of rent, that 
Lalji Singh, the present plaintiff then set up a defence that 
he was not a tenant but a mortgagor, that this defence was 
repelled and on the 29th of April, 1910, rent was enhanced, 
that in the year 1913 Lalji Singh, plaintiff, sued the contest- ' 
ing defendants for redemption of a mortgage of Rs. 100 
which was a different mortgage, but the suit-was dismissed 
and the dismissal was ultimately confirmed by the High 
Court on the 14th of July, 1915, and that now the plaintiff 
brought the present suit which did not lie. On these plead- 
ings the parties went to trial. The first court came to the 
conclusion that this suit, which had béen brought within 
three months of the order of the Revenue Court passed 
under section 199 clause (a) of the Tenancy Act was within 
time. But it held that the plaintiff had failed to prove 
specifically the mortgage and, therefore, was not entitled to 
a declaration. ‘On these findings it dismissed the plaintiff’s 
suit. The plaintiff went up in appeal and the learned Judge 
of the lower appellate court came to the conclusion, that 


` the verification of the wajib-ul-are of 1882 by the Mukhtar- 


i-am of the defendants-mortgagees amounted to an acknow- 
ledgment of liability within the meaning of section 19 of 
.the Limitation Act, and that the suit was withia time, and in 
the result he gave the plaintiff the declaration he wanted. 
The defendants come here in second appeal. The first 
plea taken by their learned Advocate is that there was no 
subsisting mortgage for which the plaintiff could be granted 
a declaration. The next contention raised on behalf of 
the appellants was that the plaintiff had lost his equity of 
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redemption by virtu of the agreement into which he en- 
tered with the Maharaja of Benares in 1885, and it was 
also contended in the alternative that as the plaintiff had 
already transferred his rights in the equity of redemptian 
to the Maharaja of Benares, even ifa separate suit could 
lie for redemption, the suit of the, Maharaja of Benares 
having failed, Lalji Singh could not bring such a suit until 
he had got ‘back by conveyance from the Maharaja of 
- Benares the right which had been transferred to him by the 
agreement of 1885. On the last occasion when the appeal 
came on for hearing before us we referred the following 
issue of fact to the court below : ‘ Whether Lalji Singh, the 
present plaintiff, respondent, had at the date of the suit any 
rights left ìn the equity of redemption.” The learned 
Judge of the court below found that there was no acknow- 
ledgment inthe settlement of 1882 as it was not shown 
that the Mukhtar+-am of the mortgagees who verified the 
wajib-ul-ars was duly authorised to acknowledge the liabili- 
ty within the meaning of section 19 of the Fndian Limitation 
Act. He also found that whatever right Lalji Singh had 
in the equity of redemption, it was not lost because of the 
transfer of 1885. We agree with the first finding that it 
cannot bê assumed that a Mukhtar-i-am has power to ac- 
knowledge liability within the meaning of section 19 of the 
Indian Limitation Act but that such a liability can only 
be fastened upon the principal by a person duly authorised 
in this behalf, that is, who has been given authority to make 
such an acknowledgment of liability. In this connection, see 
the Privy Council decision in Beti Maharani v. The ‘Col- 
lector of Etawah (1) and Gokul Singh v. Saheb Singh (*). 
In this case there is nothing to show that the Mukhtar-i-am 
who verified the wajib-ul-are in 1882 was authorised to 
admit the liability of the mortgagees to the mortgagors. 
On this finding of the lower appellate court this appeal 
must succeed. We allow the appeal, set aside the decree 
of the lower appellate court and restore that of the court of 


first instance with costs in all courts including in this Court. 


fees on the higher seale. 


Appeal allowed. 
(1) [t894] I, L, Ry 17 AN, 198. (2) [1916] 15 AVL. J. Rọ, rer, 
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iggi MUSAMMAT SASIMAN CHOWDHURAIN. 
AND OTHERS (Appellants) 


Ma . versus 
efit SHIB NARAYAN OHOWDHURY 
LoD ` AND OTHERS (Respondents). 
BUCKMASTER, . P ‘ ; 4 
Lorn Oarson Hindu Law—Will—Devise to widow— Construction— Full proprietary 
B1B Joan rights" —Estate taken by the widow—Alienation— Validity. 
a se A Hindu governed by the Mithila School of Hindu Law made 
L Rete a will by which he directed that after his death his widows shall 
JENKINS. be heirs tó'all his immoveable properties and shall, in every way, 


have full power and all proprietary rights over all the moveable 
and immoveable properties. 

Heid, that the widows took an absolute estate with full powers of 

š alienation. i . 

The meaning of every word in an Indian will must always 
depend upon the setting in-which it is placed, the subject to which 
it is related, and the lovality of the testator from which it may 
receive its true shade of meaning 

It is always dangerous to construe the words of one will'by the 
construction of more or less similar words ‘in a different will, 
which was adopted by a court in another case. á 


A 
ArPEAL (No. 144 of 1919) froma decree and judgment 
of the Patna High Court, affirming a decree of the Sub- 
‘ordinate Judge of Darbhanga. 


The respondents as the reversioners of one, Bachcha 
Chowdhury, sued for a declaration that certain alienations 
made by the first appellant, widow of Bachcha Chowdhury, 
are inoperative beyond her life. The subject-matter of the 

R alienatione was partly inherited hy the first appellant from 
her husband and was partiy her own acquisitions out of 
savings from the income of her husband’s property. The 

‘ appellants pleaded that under the will of Bachcha 
Chowdhury the first appellant acquired absolute estate 
which she could validily alienate. The trial judge, as well as 
We High Court, held that the widows took merely a Hindu. 
idow’s estate and decreed the respondent’s suit. Hence 
this appeal. 


De Gruyther, K. C. and Sen, for the appellants :— 
Under the will tHe widows acquired an absolute estate. 


There is nothing in the context to cut down the effect of the 
expressions used. The fact that the devisee is the widow 


\ 
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is immaterial. Surgjmani v. Rabi Nath Ojha ('); Fateh 
Chand v. Rup Chand (2); Shumsool Hooda v. Shewukram 
(3); Amarendra Nath Bose v. Shuradhani (4); Sures 
Chandra v. Lalit Mohan (5). Under the Mithila School of 
Hindu Law the widows, in any case, have absolute estate 
in.the moveables. The wil! also gave the devisees power of 
alienation during life, and this is sufficient to dispose of the 
present dispute. 


Dube, for the respondents :—The will gives the widows 
rights as “‘heirs’’; they cannot take more than a widow’s 
estate. ° 


If it was intended that they should have greater powers, 
it would have been expressed without any ambiguity. The 
use of the word ‘‘malikiyat”, as meaning “malik”, is not 

oneclusive. Shumsool Hooda v. Shewukram (€); Shib 
akshan Bhakat v. Tarangint Dast(*); Janki v. Bhairon (8). 
De Gruyther replied. 
The judgment of their Lordships was delivered by 


Siz Joms Epem.—The suit in which this appeal has 
arisen was brought on the 12th August, 1912, in the Court 
_ of the Subordinate Judgé of Darbhanga, in Behar, by the 

laintiffs, who are the presumptive reversioners of Bachcha 
Chowdhury, deceased, who in his lifetime was a landholder 
in and a resident of Mouzah Subhankarpur. in Tirhoot. 
Bachcha Chowdhury died in 1865. The principal defendant 
is Musammat Sasiman Chowdhurain, who is the surviving 
widow of Bachcha Chowdhury. His other widow was Musam- 
mat Subast Chowdhurain; she died before suit. Bachcha 
Chowdhury died possessed of considerable moveable and 
immoveable properties, which, on his death, came into the 
possession of his widows. Part of Bachcha Chowdhury’s 
immoveable property was ancestral, and the remainder of 
it had been purchased by him. 

Musammat Subast, shortly before she died, executed, 
on the 12th February, 1887, an instrument ‘by which she 
bequeathed her half-share in the property to Musammat 
Sasiman. : 

The suit relates to the nature of the title of Musammat 
Sasiman to the immoveable properties of which her husband, 
Bachcha Chowdhury, had died possessed, and to the nature 
of her title to other immoveable properties which she and 
Musammat,Subast, or one of them, acquired by purchase, 
it being alleged by the reversioners that those immoveable- 


(1) [g7] 35 LA 17. (2) pass] 43 1. A. 383. . 
: (3) tere aI, A. 7. (4) [1909] 14 C. W. N. 458. 
(5) [1915] 22 Cal, L. J. 316. (6) [1874] 2 I A. 7. 


(7) [1908] 8 Cal, L. J. 20. (8) [1896] 19 All, 133. 


Orvit 


1991 


MUBAMMAT 


NARAYAN 
CHOWDHURY, 


Sir 
John Edge. 


Crviu 


1921 
MUSAMMAT 
BABIMAN 
Cuow- 
DHURAIN 
v. 
SHB 
NARAYAN 
Onowpuvry, 
Sir 
John Edge. 


’ 
364 "PRIVY COTNOIL i fa. in J. Be 


properties which were acquired by she Musammats were 
purchased by them with moneys saved from the usufruct 
of the immoveable properties of which Bachcha Chowdhury 
had died possessed. The object of the suit is to obtain a 
declaration that Musammat Sasiman neither had nor has 
any power to alienate any of the immoveable properties. 
Her right, if any, to alienate, except for necessity, depends 
upon the nature of her title. Musammat Sasiman and some 
of the other defendants are appellants here. The plaintiffs 
and others of the defendants are the respondents. 


The Hindu family to which Bachcha Chowdbury had 
belonged wag governed by the law of the Mithila school of 
Hindu Law. Bachcha Chowdhury had separated from that 
family. The suit and this appeal depend upon the true 
construction of a testamentary document which, although 
described as an atainama (deed of gift), must be regarded 
as a Hindu will, which Bachcha Chowdhury made on the 
5th of June, 1864. On behalf of the plaintiffs it is contend- 
ed that the Musammats took no greater interest in the im- ° 
moveable property which had belonged to Bachcha Chow- 
dhury in his lifetime than that allowed by the law of the 
*Mithila to the widow of a separated and childless husband.. 
On behalf of Musammat Sasiman and those claiming under 
her, it is contended that she and Musammat Subast took in 
that property under the will a full, absolute and heritable 
interest as proprietors, with full rights of alienation, and 


* not merely the interest of Hindu widows under the law of 


the Mithila. If her contention as to the construction of the 
will is correct, this suit must fail, and should be dismissed, 
and it would not be necessary to consider whether the im- 
moveable properties which were purchaséd by the Musam- 
mats, or either of them, were purchased with moneys derived 
by them after their husband’s death from the usufruct of 
the immoveable properties which were left by him. 


According to the official translation of the will of the 
5th June, 1864 (15th Jeth, 1217, F. S.), Bachcha Ohow- 
dhury stated that :— 


“Iam Bachcha Chowdhury, resident of Mouza Subhankarpur, 
pargana Hati, zila Tirhoot,"’ 


He then mentioned lands, some of which were ancestral 
‘lands, and others of which he had purchased, and stated, 

as was the fact, that : i 
“ the ancestral and purchased properties are held and possessed 


by me, without participation or interference on the part of any 
person” 


and proceeded : 
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“I, the declarang, have nofissue; I have, to obtain bliss in the Ovi. 
next world caused to be sunk several ponds, and have constructed = 
a temple of Sri Murli Manohar Ji within the compound of my 1921 
own house, ata considerable cost; I often remain ill, although sea 


at present I am well, still on account of having no child, and geeni 
placing no certainty in life, [ intend to go on pilgrimage to Kashi ig 
and other places. Therefore I, the declarant, of my own accord oaia ent 


and free will, in order to avoid future disputes and to perpetuate 5 
my name, gave all the mouzas in entirety or in part, both ancestral Sip 
and purchased, thika properties, and all goods, and assets, articles NARAYAN 
of copper and silver, elephant, oxen, she-buffaloes, and all other Ggowpaury. | 
properties, to both my first and second wives, Musammat Subast amt 
Chowdhurain and Musammat Sasiman Chowdhurain, who after Sir 
my death will be heirs to all the moveable and immoveable proper- John Edge. 
ties. It is desired that the said Musammats by holding possession 
and occupation of all the moveable and immoveable properties 
should pay the Government revenue thereof, and they should 
collect rent of, and keep watch over, the mouzas either in entirety 
or in part and scattered lands, orchard, oxen, and elephant, etc., 
and they should give alms and charities. The said Musammats, 
after my death, shall have, in every way, full power and all pro- 
prietary rights over all the moveable and immoveable properties, 
and they should, under the deed executed by me, pay, annually, 
Rs. 360 to Musammat Lachhmi Chowdhurain, widow of my brather, ° 
Dular Chowdhury, until her death for her maintenance, and by 

this deed the said Musammats should get their names recorded 

in the Government Sherista in the columns of proprietors To 

this I, the declarant, neither have nor shall have any objection. - 

I have, therefore, given into writing these few words by way ofa 

deed of Atainama so that they may be of use when required."’ 


. Their Lordships have quoted from the translation which 
was made’ of the will by the official translator in India, but 
it is admitted on behalf of the parties to this appeal that 
the vernacular word which has been translated as “ gave ” 
should have been translated as “‘ give ”. 


The important words in the will which, in the official 
translation have been rendered as giving to the Musammats 
after the testator’s death “in every way, full power and all 
proprietary rights,” are in the vernacular Kuli o Kuh ha 
Malkiyat har bal akhtear Mosammai Majkuran Ko hasil has, 
and were understood by the Trial Judge as a declaration 
by the testator of the rights which the Musammats would 
have inthe properties by inheritance after his death, and 
not as giving them any greater right in the properties, or 
implying that they should have any greater right, such ag a 
right of alienation, except for necessity. The Trial Judge, 
by his decree of the 9th April, 1914, made a declaration in 
favour of the plaintiffs as reversioners. From that decree 
Musammat Sasiman appealed to the High Court. 


The appeal to the High Court was heard by Chapman 
and Roz, JJ., and was dismissed by the decree of that Court 
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of the 23rd February, 1917. The leadgjng judgment in the 

High Court was delivered by Roz, J., with which CHAPMAN, J., 

concurred. Mr. Justice Roz was of opinion that in one 

respect the official translation of the will of the 5th June, 

1864, was not quite accurate. In his judgment he said :— 

«A more accurate translation of the clause beginning ‘The said 

Musammats after my death . . .’ would pbe—‘Andin respect. 
of all the moveables and immoveables after my death all and com- 
plete rights, the power of a landholder in every circumstance, 
accrues tothe said Musammats.’ The Urdu words which I have 
translated ‘accrues’ are ‘ hasil hai.’ The Urdu word which I have 
translated ‘of a landholder’ is ‘ Malikiyat.’ ' There is no such 
word inthe language. Either the long a is a mistake or the word 
is a manufactured word. The point has been pressed at some 
length in the argument. Itis not to my mind material ‘Milkyat’ 
or ‘ Malikiyat’ would equally imply something appertaining to a 
Malik. The word ‘Malik’ means literally one who holds mulk 
or land. The translation with the amendments which I suggest 
represents the terms of the Deed" 

There does not.appear to their Lordships to be any 
material difference in that respect between the official transla- 
tion and that suggested by Mr. Justrioz Rom. In their 
Lordships’ view they mean the same thing. But if they 
materially differ, their Lordships hold that they must accept 
the official translation as correct. If that translation was 
incorrect, there was ample opportunity to have it judicially 
‘corrected in the High Oourt after evidence as to its correct- 
ness or incorrectness had been taken and recorded in the 
Court in which the correctness of the official translation 
was challenged. The Judicial Committee has no means of 
enquiring into the correctness of an official translation of 
a document ina vernacular language of India, except by 
sending the case back to the Court with a direction to make 
such enquiry. It is not necessary to adopt that course in 
this case. 


The following decisions, which it has been contended 
should guide their Lordships in construing this will, have 
been cited in argument at the Bar. Their Lordships may 
observe that it is always dangerous to construe ‘the words 
of one will by the construction of more or less similar words 
in a different will, which was adopted by a Oourt in another 
case. Their Lordships will briefly refer to the decisions 
which have been cited in the order of their dates. 


‘In 1874, in Moulvie Mahomed Shumsoolt Hooda and others 
v. Shewukram (1), which came on Appeal from the High 


, Court of Calcutta, and related to the construction of a 


testamentary document executed by Roy Hurnarain, a Hindu 
of Behar, the Board held that :— 5 
FN (1) [1874] L. Ry 2. I A. 7. 
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“In construing the will of a Hindu it is not improper to take 
into consideration what are known to be the ordinary notions and 
wishes of Hindus with respect to the distribution of property. It 
may be assumed that a Hindu generally desires that an estate, 
especially an ancestral estate, shall be retained in his family ; and 
it may be assumed thata Hindu knows that, as a general rule, at 
all events, women do not take absolute estates of ne which 
they are enabled to alienate ” 

The Board, having regard to those considerations, and 
to the document asa whole, all the expressions of which 
should be taken together, held that Hurnarain, in using the 
expression ‘‘ except Musammat Ranee Dhun Kowar afore- 
said, none other is or shall be my heir or malik,” intended 
that Ranee Dhun Kowar should take in his property ‘‘a life 
interest immediately succeeding him, without that interest 
being shared by her daughters or by any other person,” 
but that she should not take an absolute estate which she 
should have power to dispose of absolutely. The Board so 
decided, although it held that there were expressions in the 
document which, if they stood alone, showed that Hurnarain 
intended to make an absolute gift to Ranee Dhun Kowar., 


- She was the widow of Hurnarain’s deceased son, by whom 


Š 


she had had two daughters, who were living at the date of 
the document, and were named in it. 


In 1875, in Musammat Kollany Koer v. Luchmee Per- 
shad (1), which depended on the construction of a Hindu will, 
and came to the High Court at Calcutta on appeal from a 
decree of the Subordinate Judge of Sarun inthe Patna 
Division of Bengal, and related to the title to immoveable 
property, Romesh Chundar Mitter, J., in his judgment, from 
which the other Judge who heard the appeal, Glover, J., 
did not dissent, held: — 


“Therefore the primary matter for our consideration is the 
language of the will, or the words in which it is expressed. As far 
asthe words go, I think itis plain that the testator intended to 
make an absolute gift of his property in favour of his widow and 
his daughter. He says thatafter his death they shall be (maliks), 
and bis entire estate shall devolve upon them .”’ 


Mr. Justice Mitter considered that there being nothin 
to show a contrary intention, the words which were used 
gave an absolute estate, and not merely the estate of a 
Hindu female, to the testator’s widow and daughter. 


In 1884, Sir Richard Garth, C. J., and Cunningham, J., 


in Punchoo Money Dossee v. Troylucko Mohiney Vossee (3), 

which was an appeal from a decree of Wilkinson, J., ina 

suit onthe original jurisdiction side of the High Court af 

Calcutta, and related to a Hindu will, held that the descrip- 
(1) (1875] 24 W. Ry 395 (2) [1884] 10 Cal, 342. 
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tion in the will of a devisee, a womanfas malik, did not 
necessarily import an intention of the testator that by his 
will an absolute or proprietary interest should pass to her. 


In 1897, in Lalit Mohun Singh Roy v. Chukkun Lal Roy 
and others (1), which was an appeal froma decree of the 
High Court at Calcutta, which had reversed a decree ofthe 
District Court of Hooghley in a suit whtch related toa 
Hindu will, the Board held that the words of gift in the will 
to the effect that the donee shall “become owner (malik) of 
all my estate and properties”? conferred an heritable and 
alienable estate in the absence ofa zontex; indicating a 
different meaning. 


In 1907, in Musammat Surajmani and others v. Rabi 
Nath Ojha and another (?), in an appeal from a decree of 
the High Court at Allahabad which had affirmed a decree of 
the Subordinate Judge of Gorakhpur in a suit which related 
toa deed of gift or testamentary instrument, by which a 
Hindu gave to his first and: second wives and daughter-in- 
law respectively certain immoveable property, reserving to 
himself a life interest, but directing that after his death- 
they shall be “malik wa khud ikhtiyar (owners with proprie- 
tary rights),” the Board said :— 


“This case of Lalit Mohun Singh Roy v. Chukkun Lal Roy seems 
to adopt and apply the same view of the word ‘malik’ as was taken 
in the Calcutta case in 24 W. Rẹ, above cited (Kollany Koer vy. 
Luchmee Pershad), with the result that in order to cut down the 
full proprietary rights that the word imports, something must be 
found in the context to qualify it. Nothing has been found in the 
context here or the surrounding circumstances, or is relied upon 
by the respondents, but the fact that the donee (Surajmani) is a 
woman and a widow, which was expressly decided in the last-men- 
tioned case not to suffice. But while there is nothing in the con- 
text or surrounding facts to displace the presumption of absolute 
ownership implied in the word ‘malik,’ the context does seem to 
strengthen the presumption that the intention was that ‘malik’ 
should bear its proper technical meaning.” 

“In Musammat Surajmani and others v. Robi Nath Ojha 
and another, the Subordinate Judge of Gorakhpur, who 
tried the suit, had held that Surajmani took’a Hindu widow's 
estate, and wasincompetent to alienate it, and the High 
Court on the appeal held: — 

“that under the Hindu law, as interpreted up to the present in 

e the case of immoveable property given or devised by a husband to 
his wife, the wife has no power to alienate, unless the power of 
alienation is conferred upon her in express terms. The learned 
vakil for the appellants (Surajmani and others) contended that the 

* words of the document we have to consider, and that we have 
cited above, did expressly convey such power, or at any rate that 


(1) [1897] L. R., 241. A. 76. (2) [1907] L. R. 35 I. Ay 17. 
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from them the TR of the executant to confer a power of 
alienation was evident, We cannot so hold.” 


In 1909, in. Amarendra Nath Bose v. Shuradhani (0), 
Mookerjee, J. held that the expression “malik like myself” 
in a Hindu will, as describing the position which the donee 
would occupy, was an indication that the testator intended 
` the donee to take an absolute interest in the property devis- 
ed, but that the word “malik” by itself would not indicate 
Ho ae than a limited interest was intended to be con- 

erred. 


In 1916, in Fateh Chand v. Rup Chand (2), in an appeal 
from’ a decree of the High Court at Allahabad which had 
varied a decree of the Subordinate Judgé of Saharanpur in 
a suit which related to the title to immoveable property, the 
Board held that the words in a Hindu will “I have bequeath- 
ed Mauza Khudda to Musammat Gomi...... after my death 
she shall be owner in possession (malik-o-qabiz) of the 
entire property in Manunza Khudda aforesaid”, conferred full 
ownership upon the devisee, there being in the will, in the 
opinion of the Board, nothing from which a contrary inten- 
tion of the testator should be inferred. 


It appears from some of the decisions to which their 
Lordships have referred and from the judgment of the Board 
in Bhaidas Shivdas v. Bai Gulab and another (8), that the 
term “malik”, when used ina will or other document as 
ee of the position which a devisee or donee is in- 
tended to hold, has been held apt to describe an owner 
possessed of full proprietary rights, including a full right 
of alienation, unless there is something in the context or in 
the surrounding circumstances to indicate that such full 
proprietary rights were not intended to be conferred, but 
the meaning of every word in an Indian will must always 
depend upon the setting in which it is placed, the subject to 
which itis related, and the locality ofthe testator from 
which it may receive its true shade of meaning, and their 
Lordships can find nothing in the quoted decisions contrary 
to this view. 


Mr. Justice Onarma, in his concurring judgment in this 
suit said: “ As regards the word ‘ malik, I trust that a 
word in such common everyday use in this part: of the 
country (Behar) will not be converted by the decisions into 
& technical term of conveyancing.” At least outside’ the’ 
Presidency towns of Calcutta, Madras and Bombay, the art 
of conveyancing is but little understood in India, and the 
drafting of documents, including wills, is generally of a very 

(1) [1909] 14 C W. Ni, 458. (2) [1916] L. R. 43 L A. 183. 
iign i Ry 4g L A, E : 

axir pe A 


Orvis 


1921 
MUSAMMAT 
BASIMAN 
Cow- 

DHURAIN 
v. 
Suis 
NABAYAN 
CHOWDHURY, 


Sir 


John Edge. 


+ 


Orvit 
1921 
MusamMatT 
SasmMan 
Crow- 

DHURAIN 
v. 
SHIB 
NARAYAN 


OHOWDHURTY. 


Sir 
John Edge. 


370 PRIVY. COUNOIL [A. le J. Be 


simple and inartificial character. Sle the observations of 
the Board in Gokuldass Gopaldass v. Rambuc Seochand (1), 
and in Syed Mahomed Ibrahim Hossein Khan and another v. 
Ambika Persad Singh and others (2). 


In the present case the term ‘“ malik” dies not occurin ` 
the will, but the word ‘‘ malkiyat,” which has been rendered 
in the official translation as “ all proprietary rights,” does, 
and Mr. Justion Roz, who did not accept the official transla- 
tion as literally quite accurate, considered that a mistake in 
the spelling of the word had been made, or that the word 
was a manufactured word. His opinion was that whether 
the intended word was “ milkyat” or “ malikiyat” it meant 
the same thing—that is, the power of a landholder, and he 
stated that ‘‘ malik’ means literally one who holds land. 
Their Lordships canvot construe the words of the will 
giving to the Musammats, as the testator’s heirs, all his 
moveable and immoveable properties, as interpreted by the 
declaration that after his death they ‘shall have, in every 
way, full power and all proprietary rights over all the 
moveable and immoveable properties,’ as meaning gia 
less than that they should: hold in his properties full an 
complete rights as proprietors, including full rights of aliena- 
tion, ane that was, their Lordships infer, what the testator 
intende 


Their Lordships will accordingly humbly advise His 
Majesty that this appeal should be allowed with costs, and 
the suit should be dismissed with costs. 


Appeal allowed. 
Watkins & Hunter.—Solicitors for Appellants. 
W. W. Bow & Co.—Solicitors for Respondents.. 
(1) [1884] L. R., rr I. A.'126. (2) [1911] L. R., 39 I. A. 68. 
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PRIVY COUNCIL. 


— 


BAWA MAGNIRAM SITARAM (Plaintiff-Appellant) 


` 


Versus 


SHETH KASTURBHAI MANIBHAI AND ANOTHER 
(Defendants-Respondents). 


Lease of land of a religious endowment— Rent Note—Construction—Per- 
manent tenure—Shebait's powers—Long lapse of time— Presumption 
of validity. 

. A lease of 54acres of land was evidenced by a rent note of 1824, 
which provided for a payment of Rs. 40 a year as rent and if the 
reat was not paid, the lessee should be at liberty to remove the 
structures which he may have placed upon the property. The 
lessee sublet the property in 1872, 1883 and 1900 and the lessors 
never faised any objection. 

Held, that it was a permanent lease which could only be terminat- 
ed by non-payment of rent. ‘ 

The disability of a shebait to make a permanent grant is not 
absolute. Where a long time has lapsed after the grant, it must be 
presumed to have been made in circumstances which would validate 
the grant beyond the life of the grantor. ; 

Chockalingam Pillai v, Mayandi Chettiar, [1896] 19 M. 485, 
approved. 


Appeal (No. 151 of 1920) from a judgment and decree 
of the High Court at Bombay, affirming a decree of the 
District Judge of Ahmedabad, which reversed a decrec of 
the Additional Subordinate Judge at Ahmedabad. 


The suit was instituted by the appellant to recover 
possession of certain lands from the respondents as tenants 
from year to year. The respondents claimed to hold under 
a permanent lease. The facts are fully set out in their 
Lordships’ judgment. 


The trial judge decreed the claim. The District J nudge 
dismissed the claim on the ground that the respondents 
held under a permanent lease. The High Court affirmed 
the decree of the District Judge holding that there was no, 
question of law to be made the subject of a ais appeal.” 
Hence the present appeal. 


Upjohn, K. O. and Raikes, for appellant. 


The rent note of 1824 provides for an yearly rent ; it 
evidences only a tenancy from year to year; it cannot be 
construed as a permanent lease. Bilasmoni Dasi v. Sheo 
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Orv Pershad Singh (1); Toolsht Pershad Singh v. Ram Narain 
qua (2). The person who granted the lease was a Shebait 
pas having only limited interest ; Shtbessouree Debia v. Mothoo- 
Bawa ranath Acharjo (3). 


pester If the document is coustrued as a permanent lease, it 
e. , is not valid beyond the lifetime of the grantor who was the 
B SHETH Shebait. Vidya Varuthi v. Balusamt Ayyar ($). 
ABTURBHAI . 


MANIBEAI. De Gruyther, K. C. and Parikh, for respondents. 


On a proper construction of the lease, it was a perma- 
nent lease: Upendra Krishna Mandal v. Ismail Khan (5), 
Nabukumart Debi v. Behari Lal (6). A Shebait is not 
altogether prohibited from granting a permanent lease ; 
he may do so for legal necessity. Heaving regard to. the 
long lapse of time since the grant of the lease, it is to be 
presumed that it was granted for legal necessity. Muru- 
gesam Pillai v. Manickavasaka-Pandara (T); Chockalingam 
Pillai v. Mayandi Chettiar (8). The decree of the High Court 
is right. There was no question of law and hence, there 


° was no right of scond appeal under Section 100 of the Code 
of Civil Procedure. 
Raikes replied. 
‘The Judgment of their Lordships was delivered by 
Lord Lorp BuoxmasterR.—Their Lordships have come to a 


Buckmaster. ojear opinion-upon the merits of. this appeal, and as it 
relates to the possession of land, they will not reserve the 
expression of the advice that they will tender to His 
Majesty. 


, The appellant is seeking to obtain possession of a piece" 
of land some 54 acres in extent, that is situated near the 
Delhi Gate of the city of Ahmedabad. That the respond- 
ents are in possession hy themselves or their tenants is 
not in dispute; it is indeed the foundation of the appel- 
lant’s claim, for the proceedings out of which this appeal 
has arisen were instituted by the appellant as plaintiff 
claiming to recover possession of the property upon the 
ground that the only right of the respondents is as tenants 
from year to year, a tenancy which had been duly deter- 
mined’ by notice, or, in the alternative, that the conduct of 
. the respondents rendered it unnecessary that the appellant 
should take any further steps to secure its determination. 


(1) [1881] L. R. 9, I. A. 33. (2) [1885] 12 I. A. 205, 214., 

“(3) [1869] 13 M, L A270. | (4) [1921] L. R 48, L A. 302 (327), 
(5) [1904] L. R. 31 I. A. 144 (6) frg07] L.R 34,L A 160. 
(7) [1913] L. R. 44, I A. 98. (8) [1896] 19 M. 485. 


VoL. Xx.] - PRIVY OOUNOIL ~ 373 


The land in qukstion was granted on the 17th ie 
1756, to one Sultansingh Marajji for the deity of Shri 
Ranchhodji ; in other words, the grant was a grant to a 
named person for a defined religious purpose. 


On the 2nd February, 1824, this land was dealt with by 
way of lease ; the document recording the transaction takes 
the form of a récognition by the tenant of the rights that 
have been granted and its informality is largely respon- 
sible for this dispute. It states that it is arent note given 
to the wife of poses Marajji, the grantee under the 
original grant; that the Tenant has taken the field and well 
for making a garden, and that in respect thereof Rs. 40 a 
year is to be paid. There then follows an important pro- 
vision. The money is to be paid, not to the lady who made 
the grant, but to the Sadhu who performed the worship at 
the temple of the deity, and the explanation of that is to 
be found in later clauses of the deed, by which it appears 
that one Bawa Kisandas, who had undoubtedly some official 
capacity in connection with the temple, had borrowed 
money from the lessee, and the amount of that loan 
being Rs. 95, the lease provides for its liquidation by 
the lessee retaining Rs. 10 a year until the discharge took 
place. There is also a provision that if the rent is not 
paid, the lessee should be at liberty to remove the struc- 
tures. which he may have placed upon the property, and 
also the trees and seeds. Their Lordships think this means 
that, in the event of the rent not being paid, re-entry will 
be possible, and that if re-entry is attempted, the permanent 
structures which the lessee 'has erected may be removed by 
him. There are no words whatever in the document that 
suggest any other right of re-entry on the part of the 
Jessors, nor is there anything in the actual language that 
gives much assistance in determining what the effect of 
the document might be. It has been argued that the 
object of taking the lease, which is said to be the making 
of a ‘twadibag,’ ” renders some assistance, as the meaning 
of wadtbag is ‘a garden, which it was intended to usa for 
the purpose of adding thereto a house, and that in conse- 
quence the grant was for building purposes. Their Lord- 
ships cannot, however, find anything that will give them 
any material assistance in this or any of the descriptive 
words. All that can be said is that, there are two construt- 
tions, and no third, to which the document lends itself; 


the one that the tenancy recognised was a tenancy from - 


year to year; the other that it was*a permanent lease, 
which could only be terminated by non-payment of rent. 
After this lease had been granted, certain buildings were 
mdonbieoly erected upon the land. “What the nature of’ 
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those buildings may be it is not easy h determine, and it 
appears that whatever they were they have been allowed to fall 
into disrepair. Their Lordships do not think that the respond- 
ents can gain much assistance from inviting attention to the 
actual structures that exist upon the property as it stands now. 
Certainly no case can be established that would stop the lessors 
from asserting their right to possession, if ander the terms 
of the document as construed by the circumstances known, 
that right exists. The evidence is unvarying to this effect— 
that from 1826 down to the time when this dispute arose, 
the tenants have been in continued and undisturbed posses- 
sion of this land at the original rent, and that there is no 
case made of any act done or any document signed which 
suggests that during the whole of that period either one 
party or the other regarded the right of the respondents as 
anything short of permanent. There is, indeed, both in 1829 
and in areceipt for rent as late as 1906, the use of the 


‚word “ sadarmat,” which has satisfied the learned judges in 


the Court below that the tenure was intended to be permanent. 
It is a matter of extreme difficulty for their Lordships here 
to give with confidence decisions as to the exact meaning of 
words in a language with which they are unfamiliar, and 
they always place the greatest reliance upon the learned 
judges in India for the purpose of affording them an exact 
and accurate interpretation of any word that may be in 
dispute. They do not, however, in this case, intend to rest 
their opinion upon the use of this particular word. It may 
have been accidental, it is certainly not conclusive. 


Apart from any inferenee due to the use of this word, 
their Lordships think that the terms of the document which, 
as pointed out by the learned District Judge, may not be 
satisfied if the tenancy were one from year to year, coupled 
with the fact that notwithstanding the low rent, which was 
never changed, the property has been in fact dealt with by 
the lessees on three separate occasions, in 1872, in 1883, 
and in 1900, by being subleased for substantial periods of 
years at increased rents, a circumstance which it is not 
unreasonable to assume must have come to the knowledge 
of the lessors at some’ time or another, and that no dispute 
has arisen as to their right to make such grants or to remain 
in occupation until the present time, is sufficient to justify 
them in saying that the memorandum signed on the 2nd 
February, 1824, was intended to record a transaction by 
which a permanent right to occupy was conferred upon the 
respondent's predeéessors-in-title. With regard to the litiga- 
tion that took place in 1893 for thé purpose of partitioning 
the lessees’ interest, it is only necessary to say that having 


N 
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examined all the detdils which are most carefully investigated 
by Mr. Mohile, the Additional First-class Subordinate Judge 
by whom this case was originally heard, their Lordships 
agree with him and the learned District Judge in appeal 
that nothing was then decided which bars the present litiga- 
tion or prevents the defendants from asserting their rights. 


It is, however, further urged on behalf of the appellant 
that if such be the meaning of the document, effect cannot 
be given to it because the property dealt with was property 
devoted to religious purposes, so that the power of leasing 
would not extend beyond the granting of a lease for the life 
of the head of the religious charity, whoever it might be, 
for the time being. There is no doubt great force in that 
argument, but it is subject to two defects. The first is that 
it certainly is not plain that the original lease in 1824 was 
made by anybody in the position of a shebait at all, because 
the note is given to the widow of the original grantee, and 
although it might have been fair to assume that the original 
grantee was intended to hold as a shebait, even if the widow 
could hold the office it was not in virtue of that capacity 
that she granted the lease. Further, the disability of a 
shebait to make a permanent grant is not absolute. 


In the case of Chockalingam Pillai and others v. Mayandi 
Chettiar (1), it was pointed ont that although the manager 
for the time being had no power to make a permanent 
alienation of temple property in the absence of proved 
necessity for the alienation, yet the long lapse of time bet- 
ween the alienation and the challenge of its validity is a 
circumstance which enables the Court to assume that the 
original grant was made in exercise of that extended power. 
heir Lordships have no hesitation in applying that doctrine 
to the present case. Ifin fact the grant was made by a 
person who possessed the limited power of dealing under 
which a shebait holds lands devoted to the purposes of 
religious worship, yet none the less there is attached to the 
office, in special and unusual circumstances, the power. of 
making a wider grant than one which enures only for his 
life. Atthe lapse of 100 years, when every party to the 
original transaction has passed away, and it becomes com- 
pletely impossible to ascertain what were the circumstances 
which caused the original grant to be made, it is only follow- 
ing the policy which the Courts always adopt, of securing 
as far as possible quiet possession to people who are in 
apparent lawful holding of an estate, to assume that the 
grant was lawfully and not unlawfully made. 


(1) [1896] Lis Ry Ig Mad., 485, . 
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Their Lordships, therefore, hold thatfon both the grounds ` 


‘that have been mentioned this appeal must fail, and they 


have only to add that if in truth the real complaint that the 
appellant desired to bring forward was'a complaint based 
upon the limited power of -the original grantor, such a case 
ought to have been carefully stated in the original plaiat, 
and certainly urged before the High Court as a substantial 
reason why leave to appeal should have been granted. The 
absence of this circumstance has not had any influence upon 
their Lordships’ conclusion’ They only refer to the matter 
for the purpose of attempting once more to call the attention 
of parties in India to the importance of defining, at the 
earliest moment and in the simplest terms, the exact character 
and extent of the dispute which is going to be made the 
subject of litigation through the various courts and upon 
which this tribunal ultimately advises. 


- Their Lordships will, therefore, humbly advise His 
Majesty that this appeal should be dismissed with costs. 


Appeal dismissed. 
E. Dalgado.—Solicitor for Appellant. 
Baker, Blaker € Hawes.—Solicitors for Respondents. 
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SHUSHIL CHANDRA DAS (Applicant) _ Ori 


versus 1938 
MESSRS. SUKHAMAL BANSIDHAR (Objector) .* Re 
arch, 


Arbitration—Fresh reference and arbitration proceedings aftera pre- 
vious abortive award—Proceedings valid— Question of existence of a Piaaorr, J 
legally valid contract—Court competent to decide. Watse, J. 

Under one of the clauses of a contract to sell disputes arising ca 
between parties were to be referred to arbitrators appointed in 
Delhi one by either party, and if any party failed to appoint one 
within 20 days of the receipt of a letter from the other party the 
decision of only one arbitrator was to be final. The contract also 
provided for the appointment of an umpire.. The sellers were, in 
case of non-acceptance by the buyers, further authorised to sell 
the goods by public auction and recover the loss from the buyers. 
Disputes having arisen, the sellers appointed an arbitrator and 
called upon the buyers to nominate another. The buyers refused 
to take part in the arbitration. The arbitrator nominated by the 
sellers proceeded exfarfe, and made an award within 20 days. 
That award was set aside by the court onthe ground that the 
arbitrator had no jurisdiction to enter on the reference within 20 
days, The sellers again referred the matter to arbitration. Arbi- 
trators were appointed, and ultimately an award was delivered by 
an umpire. On an application by the sellers to enforce the 
umpire’s award the buyers objected (x) that there was no legally 
completed contract, (2) that, there having been once an arbitration 
which proved ineffective, the arbitration clause had spent itself and 
the subsequent arbitration proceedings were without jurisdiction 
and (3) that the sellers right to damages accrued only after resale of 
the goods. 

field (1) that the parties were under a binding agreement 
to refer the dispute to arbitration and the previous abortive 
award did not prevent a further and more proper arbitration 
proceeding, (2) that the court had power to decide whether 
there was a valid contract between’ the parties, and (3) that the 
clause as to resale did not exclude the sellers, legal right to 
claim damages on the difference between the contractual and the 
market rate and that was-a matter for the arbitrators to decide. 
“ The questions of fact and law, e.g., the existence of a completed 
contract, upon which‘ the jurisdiction of the arbitrators depends 
are for the courts.” A/ii-bhoy Mohammady Baijnath Kaloo-ram, 
[1919] 24 C. W. N. 567 dissented from by WALSH, J. 

Lalit Mohan Banerji and Indu Bhushan Banerji for the 

applicant. . . 
B. E. O’ Conor, G. W. Dillon, Surendro Nath Sen, Kailas 

Nath Katju and Durga Prasad for the opposite party. 

The following judgments were delivered :— 


PracortT, J.—These are connected applications to file Piggott, J. 
two awards, purporting to be made on November 12th, 
O. S, No. 1 and 2 of 1931. ° 


> . 
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Orvin 1920, at the close of proceedings taken under the Indian 
1928 Arbitration Act in connection with a trade dispute between 
two firms. Itis one of a number of connected applications 
Sxusex, Which would, in the ordinary course of things, have been 
Oihanpea filed in the court of the District Judge of Cawnpore, but 
Das were transferred to this Court with the consent of the 
esaia: parties, to be disposed of in the exercise ofits original 
gugnaman jurisdiction, because of the importance to the commercial 
Baxsrpgak, Community of some of the questions involved. 


Piggott, J The firm in whose favour the awards have been made, 
' that of Sushil Chandra Das & Co., which may conveniently 
be spoken of as the plaintiff firm, are importers of piece- 
goods from Manchester. The defendant firm, that of Sukha 
Mal Bansi Dhar, “deals in the said goods, but does not import 
on its own account, On August 24th, 1918, the defendant 
firm placed inthe hands of the plaintiff firm two indents 
drawn up on a form published by the Delhi Piece-Goods 
Association ; one indent was for one hundred bales of red 
shirtings, the other for twenty five bales of white lawns. 
š On September 2nd, 1918, the plaintiff firm wrote intimating 
their acceptance ofthe former order, and on September 
4th, 1918, they similarly accepted the latter. Itis admitted 
that the conclusion of the Armistice on November 11th, 
1918, was followed by a heavy fall in the price of piece- 
goods in the Indian market. On November 24th, 1918, the 
defendant firm wrote to the plaintiff firm begging the latter 
to arrange with their “‘suppliers at home to expunge these 
orders from their books”, and offering to pay “nominal 
damages” in return for this favour. Further correspond- 
ence followed ; and on January 20th, 1919, the defendant 
firm wrote repudiating liability on the ground that there 
had never been any completed contract of sale between the 
parties. The plaintiff firm claimed to have the dispute © 
referred to arbitration under the terms of clause 15 of the 
conditions endorsed on the printed form of terder which 
the defendant firm had used. The latter took up the posi- 
tien that, inasmuch as there had never been any completed 
contract between the parties, it necessarily followed that 
they were bound by no agreement to refer anything to 
arbitration. One attempt at obtaining a decision through 
a single arbitrator failed, the District Judge holding that 
° the conditions necessary to entitle the one arbitrator nomi- 
nated by the plaintiff firm to proceed to the delivery of an 
award had not been fulfilled : this order was upheld by this 
court in a judgment dated August 9th, 1920. A supplemen- 
tary award, which the same arbitrator had delivered while 
the proceedings relating to the filing of his first award were 
pending; was finally withdrawn, by the plaintiff firm from 
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the Court of the Ditrict Judge, on the very proper view 
that it had become ineffective owing to the decision affirm- 
ed by this Court’s order of August 9th, 1920. The plaintiff 
firm, however, has proceeded upon certain principles laid 
down in the order above referred to; it has assumed that 
the submission to arbitration is effective and subsisting, 
and has accordingly made another attempt to carry it into 
effect. On August 20th, 1920, they sent the other side 
notice that they desired to submit the entire dispute to 
arbitration and again nominated Mr. J. C. Roberts, Presi- 
dent or Chairman of the Committee of the Delhi Piece Goods 
Association, as their arbitrator. The defendant firm, under 
protest and without prejudice to their contention that they 
were not bound to goto arbitration at all, nominated Mr. 
A. O. Khosla. The two arbitrators held a single meeting 


at Delhi, on September 27th, 1920. Mr. Khosla suggested , 


the adjournment of the proceedings to a later date, on the 
strength of a telegram which he had received, to the effect 
that the party nominating him was not ready with its evi- 
dence. Mr. Roberts took a very strong view that the defen- 
dant firm was merely trying fo evade any effective arbi- 
tration, or in any case to: spin out the proceedings until the 
expiration of a period of three months from the date of this 
Court’s order of August 9th, 1920 should enable them to 
withdraw a considerable sum of money which they had 
deposited in the District Judge’s Court: he definitely refus- 
ed to adjourn and the arbitrators separated without having 
decided anything. A memorandum of their proceedings on 
that date was drawn up and signed by both of them. There 
has been a conflict of evidence between Mr. Roberts and 
Mr. Khosla as to whether or not they ever got so far as dis- 
cussing the merits of the dispute, or the appointment of an 
umpire to adjudicate on the same upon'their failure to 
agree: they certainly did differ on the question whether 
they should or should not proceed at once to pronounce a 
decision upon the materials available, and they did separate 
without appointing an umpire. Mr. Roberts proceeded at 
once to draw up a paper which has been loosely described 
as his ‘award ”; it is of course a statement of his opinion 


on the dispute drawn up for the consideration of the umpire. ° 


On October Ist, 1920, Mr. Khosla similarly drew up a state- 
ment of his own. The plaintiff firm applied to the Com- 
mittee of the Delhi Piece Goods Association to appoint an 
umpire. Notice of the application was sent to the opposite 
party; and, on October 30th, Mr. Gur Prasad Kapur wrote 
to them to say that he had been appointed umpire and had 
fixed November 12th, 1920, for deciding the matter. On that 
date he delivered the two awards sought to be fiJed; they 
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adopt in its entirety the opinion formed by Mr. Roberts 
and award the plaintiff firm an ascertained sum by way 
of damages for the breach of contract of which the defen- 
dant firm is held guilty. 


The objections taken to the filing of the award may now 
be stated and disposed of seriatim. 


(1) It is contended that there was never any gompleted 
contract between the parties, and consequently no binding 
agreement to submit disputes arising out of the contract to 
arbitration. This argument is based upon the wording of 
‘two letters of September 2nd, and ‘September 4th, 1918, 
by which the plaintiff firm intimated their acceptance of 
the two indents received from the defendant firm. In 
each case the letter begins with the words :—“ We have the 

. pleasure to accept your indent”; then follow particulars 
which are a mere repetition of the conditions specified in tho 
indent under reply, and finally comes the phrase upon which 
the dispute has hinged :—‘‘ The above-mentioned acceptance 
is subject to revision and confirmation by mail if required.” 
For the plaintiff firm Mr. Sushil Chandra Das himself has 
gone into witness-box and given evidence as to the ordinary 
course of business. He was a somewhat confused witness, 
and over ready to make sweeping assertions which subse- 
quently required qualification ; but I have no doubt he was 
trying to speak the truth to the best of his ability. He re- 
pudiated the suggestion which his own counsel had put 
forward, to the effect that the indents signed by the defen- 
dant firm must be regarded as completing and recording a 
contract, inasmuch as they were acceptances of offers orally 
made on behalf of the plaintiff firm. Nevertheless I am 
satisfied that there had been negotiations between the parties 
and'a provisional agreement arrived at before the signatures 
‘of the defendant firm were put to the two indents. The 
mere fact that the written entries on the indent-forms, 
apart from the printed matter, are in the handwriting of the 
manager or agent of the importing firm is strong corrobor- 
ation of the evidence. of Sushil Chandra Das on the point. 
-The indents are in effect promises by the defendant firm 


“to take delivery of certain goods and to pay for them at. 
certain rates, subject to certain specified conditions, and 


‘subject also to the plaintiff firm’s intimating within the 
- prescribed period (twelve days in the case of indent No. 898 
ahd five days in the case of indent No. 899) that they had 


‘ascertained by cable from their Manchester correspondents - 


that the latter could supply the goods to enable the plaintiff 
firm to perform its part of the contract according to its 
terms. ‘he reply of the plaintiff firm in each case is to 


. 
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the effect that the AGORI cable has been sent and reply 
received, and that the bargain is concluded, subject only to 
this reservation, that the terms may have to be revised or 
the bargain confirmed on arrival of the English mail con- 
taining the reply of the Manchester correspondents. Such 
“ revision and confirmation” is to remain open until the 
arrival of the mail, ‘if required”. In their context these 
words can only be understood as meaning, ‘if circumstances 
should arise making such revision or confirmation neces- 
sary.’’ The circumstances contemplated by both parties are 
clearly stated in the sixteenth clause of the printed form of 
indent, a clause which by virtue of the signature of the 
defendant firm became part of the contract between the 
parties. This clause stipulates that ‘It is distinctly under- 
stood between the sellers and the buyers in India that 
offers if accepted by telegram are subject to revision and 
confirmation by mail only if any mistake has been made in 
the telegram.” The following statements made by Sushil 
Chandra Das in his deposition seem to me obviously true in 
fact and a correct statement of the nature of the contract 
entered into, as it was understood by both parties :— 


“ In this transaction there was no mistake in the cables 
to England between me and my English correspondents. 
When the mail is received from England and shows that 
there has beer no mistake in the cables, there is nothing for 
me to confirm to the purchasing firm. The acceptance by 
cable binds me to everything, to all the terms stated in 
the indent, except in the event of a telegraphic error in 
transmission.” 

That is to say, there was a complete and binding contract 
between the parties, subject only to the possible discovery 
that an event had occurred which was not within the control 
of either party, an error by the telegraph department in the 
transmission of the cables sent by the plaintiff firm to its 
home correspondent, or received by the former from the 


latter. This event did not occur and the discovery was 


never made. 


Iam not impressed with the argument that this Court 
has already come to a decision upon the question now in 
issue in another litigation, namely in F. A. 438 of 1917, 
decided on December 2nd, 1920. In that case ‘the reserve 
tion in the letter of acceptance did not contain the qualifying 
words “if necessary,” and the court had not before it the 
evidence available to us as to the regular course of busi- 
ness ' 


In the present case I have no doubt the parties were 
absolutely ad idem when the plaintiff firm wrote and the 
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defendant firm received the letters of September 2nd, and 
September 4th, 1918, that there was a completed contract, 
and that under this contract the defendant firm is under 
an obligation to submit this dispute to arbitration in the 
manner provided by .the printed conditions on the indent 
form. 


(2) Another point taken 'is that the awards sought to 
be filed are null and viod because the umpire who delivered 
them had not been properly appointed in accordance with 
the terms of the submission. The contention is that the 
Committee of the Delhi Piece Goods Association had no 
jurisdiction to appoint the umpire until the two arbitrators 
nominated by the parties had not only failed to agree as to 
the merits of the dispute but had also differed as to the 
choice of an umpire. There has been some conflict of 
evidence between Mr. Roberts and Mr. Khosla as to what 
passed between them on September 27th, 1920; but I am 
satisfied that enough had occurred to give the Committee of 
the Delhi Piece Goods Association, under the rules accepted 
by the parties, jurisdiction to appoint an umpire. The 
arbitrators had differed in such conclusive fashion as to put 
it beyond doubt that they were not going to deliver a 
joint award. The refusal of Mr. Roberts to adjourn the 
arbitration proceedings was equivalent, under the circums- 
tances, to a refusal to meet Mr. Khosla again: and the 
arbitrators had separated without nominating an umpire. 


(3) I find no force in the contention that there could be 
no arbitration upon this agreement because the submission 
therein contained had somehow “spent itself’? in Mr. 
Robert’s abortive award dealt with in this court’s decision 
of August 9th, 1920, or because his supplementary award 
was Jying unadjudicated upon in the court of the District 
Judge when the present arbitration proceedings began. 


.The court pronounced a clear opinion against the former 


contention in its orders (there were two distinct orders) of 
August 9th, 1920 ; I think the orders then passed are bind- 
ing on the parties ; but, even if they are not, I remain of the 
same opinion. The parties are under a binding agreement 
to refer this dispute to arbitration in accordance with the 
terms of the agreement itself; the obligation continues until 
it has been carried out. 


° (4) Another point taken has been pressed upon us 
from two different points of view. Inthe printed form of 
indent upon which the defendant firm endorsed their 
order there is a special clause (No. 3) dealing with the 
rights of the importing firm in the event of the purchasers 
(the firm signing the indent) failing to take up the seller’s 
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invoice as a draft to be accepted on presentation and paid at 
maturity. The importers are authorised to sell the goods by 
public auction, after due notice, and to claimfor the differ- 
ence between the selling price and the contract price. It was 
put to us that this clause contains the stipulated penalty 
under the contract for any failure on the part of the buyers in 
India to accept delivery, and that it operates as a condition 
precedent to the arbitration clause (No. 15), so that no 
reference to arbitration could take place until the plaintiff 
firm had given due notice and had actually sold the goods 
by public auction. From another point of view we were 
asked to hold that it amounted to “misconduct” on the 
part of the umpire to assess the damages payable by the 
defendant firm upon a different basis and without compel- 
ling the importers to prove at least an actual re-sale of the 
goods whether by public auction or otherwise. I am quite 
satisfied that the provisions of clause (3) of the indent-form 
are not a condition precedent to the operation of clause 
(15). The latter opens with the words :—‘‘Any claim or 
dispute arising in connection with this contract, including 
claims or disputes in connection with non-delivery”, and 
these words are in my opinion decisive. It also seems to 
me that the provisions of clause (3) do no more than autho- 
rise the importers to take certain action in a certain event, 
without thereby shutting them ont from any other remedy 
. lawfully open to. them. Finally, I regard the question as one 
for the determination of the arbitrators (or umpire),+« whose 
decision is ‘final and binding on both parties”: the umpire 
was within his jurisdiction in interpreting the terms of the 
contract, and in deciding that the plaintiff firm could sup- 
port a claim for damages apart from the special provisions 
of clause (3). 


(5) There was some further argument addressed to us 
against the proceedings of Mr. Roberts and of the umpire 
with a view to founding a charge of ‘‘misconduct” against 
the latter. I think it unnecessary to say more than that 
nothing approaching a case of “misconduct” was in my 
opinion made out. 


For these reasons I would overrule all the objections of 
the defendant firm and order the two awards in question to 
be filed so that they may become operative as decrees o 
court, the said defendant firm to pay all costs, including 
fees in this court on the higher scale. 


Wass, J.—I agree in holding that the respondents, 
Sukhamal Bansidhar submitted in writing to arbitration, 
and that no case is made out for refusing to file the award. 
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The main question turns upon the interpretation of the 
two alleged letters of acceptance written by Sushil Chandra 
Das, dated the 2nd and 4th September respectively. In 
terms these acceptances are conditional. But the condition 
contains a latent ambiguity in the words “if required”. 
Required by whom, or what? The parole evidence as to 
the previous course of business satisfies methat the words 
meant, and were understood and intended by both parties 
to mean, ‘if required by some telegraphic mistake between 
England and India for which neither of the contracting 
parties was responsible’. The elliptical form of words 
adopted had frequently been used and acted upon in pre- 
vious contracts between the same parties. In other words 
it meant ‘subject to the operation of clause 16 of the terms 
of your offer’. It isa dangerous mode of acceptance. It 
is in fact tautologous. The operation of clause 16 could 
not be excluded if an absolute acceptance had been given, 
unless its exclusion had been expressly stipulated for. The 
condition is therefore what is generally known asa condi- 
tion subsequent. The case seems to me to be covered by 
section 83 of the Indian Contract Act. The ‘uncertain 
future event’ was thè discovery of some telegraphic error. 
The happening of that event became impossible when the 
mail confirmed the original terms as communicated by 
telegram, and the contract thereupon became enforceable. 
This case is clearly distinguishable upon the facts from the 
case, F, A. 438 of 1917, decided by a Bench of this court, 
where the words ‘if required” did not occur so that the con- 
dition was in general terms, and a question in fact arose as 
to a change of colour in the goods to be supplied under 
the indent. 


I do not agree with the contention urged before us by 
the applicants that the decision of the question whether 
there has been a completed contract’so as to bind the par- 
ties to submission in writing rests with the arbitrators. 
Questions of fact and law upon which the jurisdiction of 
the. arbitrators depends are for the courts. If Alibhoy 
Mahomed v. Baijnath Kalooram 0), decided otherwise, I 
disagree with the decision. 

On the other hand, I think that, once the contract is 
proved, the interpretation of its terms, such as clause 3 of 
this contract, is a question for the arbitrators alone. 


There seems to me to have been jurisdiction to appoint 
the umpire in this case, though I strongly disapprove of 
the conduct of Mr. Roberts, who, as an arbitrator anda 
partisan, who had formed a strong view, should not have 


e -  ~ (1) . [1919] 24 C. W. N., 567. 
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consented to preside ‘over the meeting which appointed the 
umpire. His position as President of the Delhi Piece Goods 
Association makes it undesirable that he should act as 
arbitrator at all in disputes where he may be called upon to 
intervene also in a quasi-judicial capacity as the presiding 
official of the Association which appoints the umpire. If 
I were convinced that the umpire had allowed himself to 
be influenced in arriving at his decision by anything done 
by Mr. Roberts other than that may legitimately be done by 
an arbitrator in laying his view of the controversy before an 
umpire, I should hold that there had been misconduct ; but 
I recognize that the position was rendered a difficult one 


by the conduct of the respondents themselves and of their ` 


arbitrator. They are clearly bound by the arbitration clause, 
and they did their best to wreck the proceedings. 
Applications Allowed. 


KEDAR NATH MOTI LAL (Applicant) 
versus 
SUKHAMAL BANSIDHAR (Objector) * 


Arbitration—Contract making obligatory on parties to prefer claims 
within stated time—Claim not made within time—Arbitration pro- 
ceedings ineffective—Power of Court to decide questions as to the 
terms of the contract. 

One of the terms of a contract of sale provided “ tbat no claim 
or dispute of any sort whatever can be recognised if not made in 
writing within 60 days from due date of payment”. There was 
also a clause as to arbitration on disputes arising between the 
parties. The buyers having refused to take delivery, thg sellers 
made a claim but not within 60 days. The matter having been 
referred to arbitration the umpire decided that the sellers were 
not bound to do soand made an award in their favour. On an 
application to file and enforce the award, eld that the sellers were 
bound to make a claim within 60 days, and, not having done so, they 
were not entitled to claim damages, and the question of interpreta- 
tion of this term of the contract was within the province of the 
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court, and, in the absence of any such claim, no duly constituted - 


-arbitration tribunal could come into existence. 


Peary Lal Banerji and Uma Shankar Bajpai, for the 
applicants. 


B. E. O'Conor, G. W. Dillon, Surendro Nath Sen, Kailas ° 


- Nath Katju and Durga Prasad, for the opposite Party. 
The following judgments were delivered :— 


Priacort J.—This is an application to file an award dated, 
November 22nd, 1920, made in connection with a trade 
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dispute between two firms upona e submission and 
an arbitration conducted without the intervention of the 
court. The defendant firm is the same as in cases Nos. 1 & 
2 by us, today decided and the facts of the dispute are 
broadly similar. Here also the award is that of an umpire. 
appointed by the Committee of the Delhi Piece Goods 
Association after the arbitrators chosen by the parties had 
failed to agree. There are two points upon which the present 
case is distinguishable from those above referred to. ~ 

(1) The order placed by the defendant firm with the 
plaintiff firm was embodied in seven ittdents ; the letters 
of acceptance in respect of two of these are not forthcoming, 
but in each of the remaining five letters the form of words efn- 
ployed is as follows :—‘‘We have to intimate that your indents 
have been accepted by wire and the same are subject to revi- 
gion and confirmation by mail’’. Thequalifying expression, 
“if required”, to which Lattached considerable weight in de- 
ciding the connected cases, is nat to befound here; though we 
do not know for certain that it did not appear in the letter 
of acceptance which was undoubtedly written and delivered 
in respect of the first two indents. Mr. Tota Ram, Manager 
of the plaintiff firm, has made a very clear and (as I think) 
straightforward statement regarding the course of business 
between the parties and the reasons why he did not think 
it necessary to make any further communication to the 
defendant firm when the arrival of the mail from England 
showed that there had been no error of transmission in 
the cables which had passed between his firm and their 
Manchester correspondents. If this were the only point in 
the case I should be prepared to hold, though not without 
some, hesitation, that the meaning of the reservation with 
which the plaintiff firm’s acceptance was qualified was 
perfectly understood by both parties, that it had reference 
only to a contingency which never in fact arose and that 
there was a completed contract between the parties. 

(2) There is, however, another difficulty in the way > 
of the plaintiff firm. According to clause (14) of the 
printed form of indent which is the basis of the contract 
between the parties, ‘No claim or dispute of any sort: 
whatever can be recognized if not made in writing within 
sixty days from due date of payment”. The first letter 
written by the plaintiff firm, after the defendant firm had 
refused delivery and repudiated the eontract, in which - 
the former prefer any claim for damages is one dated 


' „April 13th, 1920, considerably more than sixty days after 


due date of payment in respect of the very latest of the 
indents concerned.’ The umpire has considered this point: 
he says, in effect, that the clause above quoted refers to 
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claims put forward or disputes raised by the buyers and 
has nothing to do with any claim by the sellers for damages 
for breach of contract. It must be remembered that clause 
(3) of theindent form provides the sellers with a prompt 
and effective remedy against failure on the part of the buyers 
to accept delivery : if the plaintiff firm had chosen to avail 
themselves of this remedy we should bave hada “ claim” on 
their part well within the prescribed period of limitation. 
They chose not to avail themselves of this remedy and to 
fall back on their rights uuder the ordinary law- as the 
vendors under a contract of sale which the vendees had 
repudiated and refused to perform. The question is, whether 
the plaintiff firm, having done this, can claim the benefit of 
the arbitration clause, which is No. 15 in the indent form, 
without first fulfilling the obligation imposed upon them by 
clause 14, that-is to say without preferring a claim in writing 
within the prescribed period of sixty days. On the contract 
as it stands, nothing could well be plainer than the expression 
“ No claim or dispute of any sort whatever ” used in clause 
14. We were asked to consider the terms of the contract 
as a whole; and on doing this it seems to me impossible to 
avoid the inference that the condition laid down in this 
clause was intended as a condition precedent to the operation 
of clause 15. It was urged that the arbitrator was in a 
better position than this court can be to understand the 
ordinary course of business in this matter and the intention 
of the parties when entering into this contract. If this point 
is seriously pressed, it seems to me that we cannot alto- 
gether shut our eyes to the fact that the umpire represents 
the views of the Delhi Piece Goods Association, that is to 
say, of the importing firms, who are vitally interested in 
throwing the burden of the loss consequent on the slump in 
the Indian market after November 11th, 1918, as far as 
possible, on the “ buyers in India”, rather than on the 
importers. In any case the duty is cast upon this Court of 
interpreting the terms of the contract, and I do not see how 
we can agree to twist the plain language of clause 14 into 
something wholly different. Finally it was contended that 
the point was one for the decision of the arbitration tribunal 
and that we are not sitting as a court of appeal from the 
arbitrators or umpire. This last proposition is correct, and 
T have endeavoured studiously to bear itin mind throughout ; 
but when the court is asked to file an award it must determine 
whether the document propounded as such is the production 
of an arbitration tribunal duly constituted under the terms 
of a contract or agreement binding upon both parties. In 
my opinion the plaintiff firm was not entitled to claim the 
benefit of the arbitration clause (No. 15 of the contract) 
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Givin uniess and until the provisions of the previous clause had 
E been complied with If this view is correct, it follows that 
A the award of the umpire is not the -decision of a tribunal to 
Kenar Nata Which the defendant firm was bound, under the terms of 
Mori Lau their contract, to submit. 


ERE I would therefore dismiss this application with costs, 


Baxsipnar. including fees on the higher scale. 

Watsu, J.—I agree that the applicants in this case are 
not entitled to an order filing the award. In my judgment 
the arbitrator and umpire had no jurisdiction, on the ground 
of the failure by the sellers to comply with clause 14 of the 
contract. The interpretation generally of clauses is for the 
arbitrators. But there is no question of interpretation in 
this case. To hold that a plain and unambiguous clause 
applies against one party to the contract and not against 
the other is misconduct. In this case it is clear that it was 
so held in the interests of a class to which the arbitrator 
himself belonged. An arbitrator cannot give himself jurisdic- 
7 tion by arriving at a conclusion which there is no evidence 

to support, and on the evidence it was plain that no claim 
in writing was made within the sixty days, nor was there 
any evidence that this stipulation had been waived, 


3 Application dismissed. 


Walsh, J. 


jaos f Versus 
ie EMPEROR.* 


March, 24. Indian Penal Code (Act XLV of 1860), Section 39a—Sentence of fine 
Wine 03 only, if legal—Sentence of whipping, when to be passed. 
B ANEBJI, J. A sentence of imprisonment is an essential sentence under section 
392 of the Indian Penal Code. Therefore, a sentence of fine only 
* is an illegal sentence. : 

Whipping is a punishment which, in view of the provisions of 
the Whipping Act, -as amended, should be inflicted only in cases 
where there is a certain amount of eggravation in the commission 
of the original offence. 

Curminat Revision, from an order of K. A. H. Sams Esor., 
Sessions Judge of Aligarh.. 


N. C. Vaish, for the applicant. . 


R. Malcomson (Assistant Government Advocate), for 
the Crown. 


. Cr Rey. No, 80 of 1922 
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The following judgments were delivered: — 


Mzars, C. J.—In this case one Badri Prasad was convict- 
ed by a Magistrate of the first class of Aligarh. The 
prosecution case against him was that he with two ather 
companions, on the evening of the 21st of January, followed 
three servants who were going to the house of their master, 
Jarao Lal, and who had at the time with them some money 
and a considerable quantity of valuables said to be worth 
about Rs. 700. When two of the servants had entered the 
shop of their master, Badri Prasad was proved to the 
satisfaction of the Magistrate to have struck the third and 
rearmost man, Jwala Prasad, with a stout danda on the 
head; and in the confusion which resulted, either Badri 
Prasad or one of his associates got hold of the box ¢ontain- 
ing the valuables and got away with it. The blow struck 
was not a severe one. After that Badri Prasad ran away. 
The man who had been struck was apparently able to follow 
him and somebody or other caught Badri Prasad, he having 
slipped up. In these circumstances, the Magistrate in- 
flicted a fine of Rs. 100, with an alternative period of impri- 
sonment if that fine was not paid, and sentenced Badri 
Prasad also to thirty stripes. Badri Prasad preferred an 
appeal to this Court, and it has been admitted upon the 
question of sentence only, and at the same time notice has 
been served on him to show cause why the ssntence should 
not be enhanced or otherwise altered. This was a charge 
under section 390 and the penalty is preserihed under 
section 892. An examination of that section shows that 
a fine alone is not a permitted punishment for a robbery. 
Robbery, under these circumstances, may be punished by 
rigorous imprisonment and by a fine, and in certain cases 
by whipping in addition. But the Magistrate erred in 
law in sentencing the accused to a fine and a fine unaccom- 
papini by imprisonment. We: have got the whole matter 

efore us, and I personally wish to say, and I wish it 
it to known, that in my view when a person inflicts 
pain upon another and when the offence is one which 
permits of the penalty of whipping, I think it a good thing 
to inflict that penalty. There are, of course, circumstances 
in which the actual, hurt caused is very slight, and that 
is a circumstance to which attention has to be paid; and 
_ though I myself should certainly have reduced the numbér 
of stripes awarded to this young man in this case, I should 
not have eliminated the punishment of whipping altogether, 
but I see that there are other points of view in this case. 
The accused is a young man, a Brahmin, and the degree 
of injury which he inflicted on Jwala Prasad was extremely 
slight, perhaps, in a sense, negligible. Therefore I defer 
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very gladly to what I have no doubt is in this case Mr. 
Justice Banerji’s better judgment in the matter. I am 
quite in accord with him that there must be a substantial 
period of imprisonment and, therefore, we alter the nature 
of the punishment which Badri Prasad must undergo and 
we sentence him to twelve mouths’ rigorous imprisonment 
with effect from the date of his arrest. We maintain the 
fine of imprisonment with the alternative period of imprison- 
ment if-that fine be not paid, and we wipe out that part 
of the sentence which orders him to receive a whipping. 

Banegsi, J.—I am of opinion that the court below was 
wrong in not inflicting on the appellant a sentence of im- 
prisonment. A sentence of imprisonment is an essential 
sentence under section 392 of the Indian Penal Code. To 
this sentence a fine may be added, and under section 4 of 
the Whipping Act a sentence of whipping may be imposed 
where in the commission of a robbery hurt is caused. 
Therefore, the sentence of fine only was an illegal sentence, 
and a sentence of imprisonment ought to have been impos- 
ed. The sentence of whipping was not an illegal sentence 
but in the circumstances of the present case I think a 
sentence of whipping should not have been inflicted., That 
is a punishment which, in view of the provisions of 
the Whipping Act, as "amended, should be inflicted in 
cases where there is a certain amount of aggravation in 
the commission of the original offence. In the present 
case, the offence was the first offence, so far as is known, 
committed by Badri Prasad. .He is a young man and is 
a shop-keeper. The hurt caused was obviously slight. A 
sentence of twelve months’ rigorous imprisonment would, 
in my opinion, be a sufficiently deterrent punishment, so 
far as he is concerned, in addition to the fine which the 
court below imposed on him. I, therefore, agree in the 
order proposed by the learned Ohief Justice. 


Sentence altered. 


LACHMI PRASAD 
VET SUS 
BALDEO DUBE AND OTHERS.* 
Guardians and Wards Act (VIII of 1890)—~Sections, 29, 30, ¢7 and g8— 
Appeal. 


No appeal lies from an order passed under Section 30 of the 
Guardians and Wards Act (VHI of 1890). 


* F. A. F. O., No 79 of coat. 


VOL. XX.) HIGH CUGRT 391 


First APPEAL from an order of Mr. BAINATH Das, Dis- 
trict Judge of Ghazipur. 


The facts of this case were briefly these :— 


One Gopi Dube died possessed of some landed property 
including some sir land. He left behind him certain minor 
heirs, who inherited the property subject to certain incum- 
brances. Their’ names were entered in the Revenue papers, 
and their father, Mahabir Misir, was appointed guardian of 
their persons and property by the District Judge. 


On the 26th August, 1919, Mahabir Misir applied to the 
District Judge for permission under section 29 of Act VIII 
of 1890 to sell the property for Rs. 2,400 in order to clear off 
the debts due from the estate. On the lst November, 1919, 
while this application was still pending, one Baldeo Dube, 
one of the creditors, appeared before the District Judge and 
offered to pay Rs. 2,500 as sale consideration for the pro- 


perty. 

On the 10th December, 1919, the District Judge passed an 
order in favour of Baldeo Dube that the property be sold to 
him for Rs. 2,500. 


Subsequently, Mahabir Misir, in contravention of the 
Court’s order of the 10th December, 1919, gave a perpetual 
lease of the sir lands to Lachmi Prasad, the present appel- 
lant, and executed a sale-deed in favour of one Dwarka. 


Upon this, the respondent, Baldeo Dube, applied to the 
District Judge for cancellation of the lease and the sale- 
deed. ' 


The District Judge cancelled the iae by his order dated 
the 14th January, 1921. ` 


From this order Lachmi Prasad preferred this appeal. 


Kamalakanta Verma, for the respondents, took a prelimi- 
nary objection that no appeal lay in this case. He submitted 
that, according to section 48 of Act VIII of 1890, an order 
made under the Act was final and could not be contested. by 
suit or otherwise, save as provided by section 47 of 
the Act or by revision. Section 47 of the Act enumerated 
specifically the orders under the Act from which an appeal 
could lie to the High Court. The section made no mention 
of an order passed under section 30 of the Act, under 
which section the order appealed from must be taken to 
have been passed, and there was no ground for revision. 
Hence the order of the District Judge was final and it could 
not be interfered with. 


Peary Lal Banerji, for the appellant, replied, 
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l The following judgment was delivered by 


Piacorr, J.—We are satisfied that no appeal lies in this 
oase, and we are not disposed to interfere in revision. The 
appeal is dismissed with costs, including fees on the higher 
scale. 


S. N. V. Appeal dismissed. 


RAM SUNDER TEWARI anD oruers (Plaintiffs) 
versus 
MUSAMMAT KULWANTI anp orHERs (Defendants).* 


Arbitration—One of the arbitrators agreeing to the award but refusing to 
sign it at the instance of one of the parties—Legal flaw— If party 
procuring the flaw can take advantage of it 

Where one of several arbitrators agreed to an award but at 
the instance of one of the parties wilfully refused to sign it, Ae/d 
that though the absence of his signature was a legal flaw, the party 
procuring it could not take advantage of it and that the award had 
been rightly affirmed. 

O.vi Revision from an order of Basu Rama Das, Sub 7 
dinate Judge of Ghazipur. j 

Uma Shankar Bajpai, for the applicants. 

M. L. Agarwala, for the opposite parties. 

The following judgments were delivered :— 

Warsa, J.—General principles of law must be appli 
arbitration matters’as to all others. It has been PT in 
this case that the persons objecting to the legal flaw in the 
award are the persons who procured it. In other words, that 
they got the arbitrator to refuse to sign the award. The 
court has found that the recalcitrant arbitrator agreed to the 
award. His failure to sign it is undoubtedly a legal flaw, but it 
is a flaw which the plaintiffs canrot take advantage of, be- 
cause they procured it. On that ground alone we think that 
the'learned Judge should have decided as he did, although 
it is true that he has not expressed himself very well on 
the subject. It is certainly to my mind a conclusive answer 
to revision. 

» Sruart, J.—I agree. 


By THE Courr:—Application dismissed with costs includ- 
ing fees on the higher scale. 


Appeal dismissed, 
* Civ. Rev, No. 133 of 1921, 
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MALAYANDI APPAYASAMI NAICKER, Appellant, Oxvin 
j versus 1921 
THE MIDNAPORE ZAMINDARY CO., LD., Pab. 17 
Respondents. SIS 


Palayam of Kannivadi, whether inalienable—Rights of Palayagars with LORD 
whom tenure not permanenily settled—Abolition of police duties of BUOKMASTER, 
samindars—LE fect, to make palayam alienable. Loro . 

Where lands in British India are held on military service tenure, Lonn SHAW 
there is good reason for holding that no one of the successive ` Sip Jonn 
tenants could deal with the land so as to deprive the next holder Enor, 
of the source from which his duties might be discharged. Mn. AMEER 

Naragunty Luchmidevammah v, Vengama Naidoo (1) followed. ALL 

That the conditions in certain sanads granted to the Palayagars 
of Kannivadi by which the Palayagar was bound to protect the 
inhabitants by preventing, as far as might be in the power of the . 
Palayagar, robberies, depredations, etc, in their properties, to 
deliver up persons guilty of murder and not to give shelter to 
deserters and to apprehend and deliver them to the Collector, were 
similar to the duties which all landholders and zamindars in British 
India have to perform. But that even if it were possible to infer 
from these sanads that the Palayam of Kannivadi was then held 
on a tenure of rendering police duties to the State, the police 
duties of zamindars in that part of the country were abolished in 
1816 by the Government of Madras. 

Held, therefore, that the Palayam of Kannivadi was not inalien- 
able in 1895. 

The facts of the case will appear from the judgment. 


Mr. A. M. Dunne, K. C. (with Mr. K. V. L. Narasim- 
ham) for the appellant. 

Mr. L. VDeGruyther, K. C. (with Mr. Kenworthy Brown) 
for the respondents were not called upon. 

Their Lordships’ judgment was delivered by ; 

Sır Joun Epaz.—This is an appeal from a decree, dated Sir 
the 18th February, 1918, of the High Court at Madras, Jon Edge. 
which reversed a decree, dated the 11th September 1916, of 
the District Judge of Madura. 

The suit in which this ‘appeal has arisen was brought to 
obtain so far as is now material, against the Midnapore 
Zamindari Company, Limited, hereinafter referred to as 
the respondent company, a decree for possession of the 
properties specified in Schedules A and O of the plaint, 


(1) 9 M.I. A. 66 (1861). . 
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and for mesne profits. The properties claimed were vil- 
lages of the Palayam of Kannivadi. The suit was brought 
by two brothers, sons by different wives of the late Mala- 
yandi Appaya Naicker, a Hindu, one of whom only could 
have obtained a decree if their case had been proved. The 
first plaintiff on the record was Malayandi Appayasami 
Naicker, who was the son of Malayandt Appaya Naicker 
by his first or senior wife; he is the appellant here, 
and will be hereafter referred to as the appellent. The 
second plaintiff on the record was the son of Malayandi 
Appaya Naicker by his second or junior wife, and is by 
date of birth the elder of the two brothers. They were 
obviously joined as plaintiffs, owing to some doubt as to 
which of them was entitled, on the death of their father in 
1911, to succeed to the Palayam by the custom of primo- 
geniture applicable in the family. The second plaintiff 
did not appear and was not represented in the High Court, 


. and he is not a party to this appeal, so need not again be 


referred to. 


In the plaint it was alleged that the Palayam of Kan- 
nivadi is an ancient impartible Palayam, descendible to a 
single heir according to the custom of primogeniture ; that 
the Palayam was conferred as a military fief by a Nayak 
Ruler of Madura about a. D. 1500 upon an ancestor of the 
appellant who was placed in charge of one ot the principal 
bastions of Madura Fort ; that the Palayagar was by virtue 
of the tenure liable to be called upon to render military 
service by furnishing men and other aid, and for police 
duties and to pay annual tribute to the State ; that the 
Palayam continued to be held by the appellant's family . 
under the same conditions of tenure and service after the 
assumption of the Dindigul country by the British : and 
“ That the said Kannivadi Palayam is inalienable beyond 
the life of the Palayagar for the time being, both by reason 
of the tenure and according to the custom of the family, 
which custom came into existence in consequence of the 
character of the tenure.” ~ 


Briefly stated, the connection of the respondent com- 
pany with the Palayam of Kannivadi according to the 
allegations in plaint is as follows: The grandfather and 
father of the appellant in 1895 mortgaged the Palayam 
to the Commercial Bank, Limited, of Madras, in respect of 
debts of theirs which were not binding upon the appellant 
or upon -the Palayam ; on that mortgage the Bank obtained 
a decree, and in execution of that decree, brought the 
Palayam to sale at auction, and at the sales purchased the 
estate in 1900, and on the 8th January 1909, conveyed all 
their rfghts under the decree and under the auction sales 


~ 
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to the respondent company, who have since then béen in 
possession. 


Various other matters were alleged in the plaint as to 
which no arguments were addressed to ‘their Lordships 
by either side. 


The respondent company in their written statement admit- 
ted that the Zamindari of Kannivadi was at the time of the 
sale to the Bank impartible and was descendible to a single 
heir according to the custom of primogeniture, but they 
denied that it had been conferred upon an ancestor of the 
appellant “for being in charge of a bastion of the Madura 
Fort ;’”’ denied that the estate had been granted or was 
ever held subject to any obligation of rendering military 
or police service, or was inalienable, or that the Zamindar 
had ever held any office by virtue of which he was under 
any obligation to perform military or police duties ; denied 
that there is any family custom or anything in the tenure 
of the Kannivadi Zamindari which rendered it inalieable 
beyond the life of the Palayagar, and alleged that in law the 
Zamindar for the time being of the Kannivadi Zamindari 
always possessed an absolute interest in it with full powers 
of alienation. The respondent Company in their written 
statement pleaded several other matters, which in the view 
that their Lordships take of the case are not now necessary 
to be considered. 


There were 27 issues fixed for the trial of the suit, but 
in their Lordships’ opinion, the tenth issue was in the 
circumstances that upon which the decision of this appeal 
depends. It was:—‘'X. Whether the plaint mentioned 
Zamindari is inalienable either by custom or by virtue of 
its tenure?’ If it was not inalienable either by custom or by 
reason of its tenure the Palayagar for the time was entitled 
to mortgage or to transfer absolutely every village in the 
Palayam according to his pleasure. That is the result of the 
decisions of the Board in cases of impartible estates in 
India which descend according to a custom of primogeniture. 
Until the law on this subject was placed by decisions of 
the Board beyond a doubt there was a currenf of judicial 
decisions in the Presidency of Madras to the effect that 
a holder of an impartible estate which descended by a rule 
of primogeniture could not transfer except for his own 
lifetime any part of the estate unless possibly for necessity. 


The suit was tried by the District Judge of Madura. 
The District Judge states in his judgment that :— 


“The Plaintiffs base their case not on custom but on the military 
and police nature of the tenure and rely on the decision in Sartaj 
É . 
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Kuari v. Deoraj Kuari (1) to establish that if such is its tenure 
it (the estate) is inalienable... . A distinction is also sought 
to be drawn between the present case and othersin that in them 
there was a Permanent Settlement, whereas in the present case 
the estate was an unsettled Palayam till the Bank obtained a 
Permanent Sannad in 1905 from the Government.” 

The District Judge, after an elaborate consideration of 
all the historical references to the family to which the 
appellant here belonged, and of reports and proceedings 
of Officers of the Government, came to the conclusion that 
the Palayam of Kannivadi was held down to 1816 for 
police as well as military service, and that although by 1816 
the Government had removed from the Palayagar the duty 
of police services, the Government had not by’the grant 
of a Zamindari sannad altered the tenure by which the 
Palayam was held. His final conclusion on the tenth issue 
is thus expressed :—“‘It seems to me, therefore, that as I 
have held the Palayam to have been held on a military and 
karal (Police) tenure, that as it had never been settled 
and as there was no express putting an end to the military 
liabilities, the estate must be held to have been held on 
the old tenure up to the grant of the sannad in 1905 to 
the Bank, and that therefore up to that date the estate 
was inalienable. This is my finding on issue 10.” The 
District Judge made a decree in favour of the appellant ` 
here, against the respondent company. From that decree 


the respondent company appealed to the High Court at 
Madras. 


The High Court in dealing with the appeal considered 
soparately the question as to whether the Palayam of Kan- 
nivadi was held on military service tenure, and the question 
as to whether it was held on a tenure of performing for 
the State police duties. Their Lordships will adopt the 
same course in dealing with this appeal. The learned 
J ae in their judgment referred to the fact that the Board 
in Naraguniy Luchmidevammah v. Vengama Naidoo (2) which 
related to the Naragunty Palayam in the District of Chit- 
tore in the Presidency of Madras, had accepted 4s correct 
the explanation in Wilson’s Glossary that Palayagars were 
originally petty Chieftains occupying usually tracts of 
hills or forest country subject to pay tribute and service 
to the paramount State, but seldom paying either, and more 
‘or less independent ; but as having at present, since the 
subjugation of the country by the ‘Hast India Company, 


-Bubsided into peaceable landholders. With reference to 


that description the learned Judges found that :—* There 
can be no doubt that Kannivadi was a Palayam of this 


(1) I L.R. ro All. 272, 288 (1888). (e) 9 M I. A. 66 (1861). 
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nature.” It has not been suggested at the hearing of this Uryu 
appeal that that conclusion of the High Court was not Ta 
correct. The High Court do not state when the Palayam yeaa 
of Kannivadi was first granted to an ancestor of the ap- Maxayaxpt 
pellant ; there was not on the record any reliable evidence Aprayasaut 
on that point, but they obviously and rightly considered Nazoxen, 
that the grant had been made before Dindigul, in which Tn 
District Kannivadi is situated, was ceded to the Hast India  aypwapony 
Company by the Treaty of Seringapatam, 1792. ZAMINDARY 
It may be accepted as a fact that the Palayam of Kan- ©» LD. 

nivadi was originally held on military service tenure and Sir. 
subject to the payment of a tribute to the paramount power. John Edge. 

Where lands in British India are held on military service 

tenure, there is good reason for holding that “no one of 
. the successive tenants could deal with the land so as to 

deprive the next holder of the source from which his duties 

might be discharged.” (See Mayne’s Hindu Law, para. 

337). “ A Palayam is in the nature of a Raj, it may belong 

to an undivided family, but it is not the subject of parti- 

tion; it can be held by only one member of the family at ° 

atime.” (See the Naragunty case (1!) cited above), The 

question, so far as it depends on military service tenure is 

concerned, is—Did the Palayam continue to be held on 

military service tenure when the mortgage to the Bank 

was made in 18957 The High Court held that the military 

service of Palayagars of the Madura and Tinnevelly Dis- 

tricts was abolished in 1801 by the Proclamation of the 

lst December, 1801, of Lord Clive, Governor in Council. 


On the 2nd October 1799, in consequence of a rebellion 
which had been fomented and supported by Palayagars of 
_ the Tinnevelly District, Major Bannerman, as Military Com- 
mandant of the Southern Detachment, had been obliged to 
issue a Proclamation to the Palayagars, landholders and 
inhabitants of the Tinnevelly District, ordering the Pala- 
yagars to destroy all forts in their Palayams and to deliver 
all guns, gingal pieces, firelocks, matchlocks and pikes in 
their possession, or in the possession of any of the in- 
habitants, to the Military Detachments sevt to receive them. 
The Court of Directors in their letter of 11th February 1801, 
to Fort St. George (the Government of Madras), sanctioned 
the gradual introduction of a permanent land settlement in. 
‘the Presidency, but laid down that it was of first importance 
that “all subordinate’ military establishments should be 
annihilated within the limits subject to the Dominions of 
the Company.” That must have meant that military service 
tenures should be abolished in the Districts subordinate to 
Fort St, George., 
(1) 9M. L A. 66 (1861). i . 
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ln consequence of those orders of the llth February 
1801, Lord Clive, Governor in Council, issued the Proclama- 
tion of the lst December 1801, which was addressed to 
the Palayagars of the Madura and Tinnevelly Districts. 
That proclamation referred to a proclamation of:the 9th 
December 1799, of the Governor in Council of Fort St. 
George addressed to the Palayagars of Tinrevelly and to a 
rebellion excited and maintained in arms by Palayagars 
of Panchalam Kurishi and of Virupakshi and by the She- 
rogars of Sivaganga. The. following paragraphs of the 
Proclamation of the 1st December 1801, show clearly what 
the Government of Fort Bt. George intended. 


“ Wherefore the Right Honourable Edward Lord Clive, Gover- 
nor in Council, aforesaid, with the view of preventing the recur- 
rence” of the fatal evils which have attended the possession of 
arms by the Palayagars and Sherogars of the southern provinces 
and with the view also of enforcing the conditions of the Pro- 
clamation published by Major Bannerman on the znd October 1799, 
formally announces to the Palayagars, Sherogars and inhabitants 
of the southern provinces the positive determination of His Lord- 
ship in Council to suppress the use and exercise of all weapons 
of offence with the exception of such as shall be authorised by -the 
British Government. - 


“The military service heretofore rendered by the Palayagars 
and Sherogars having been suppressed and the Company having 
in consequence charged itself with the protection and defence 
of the Palayagar countries, the possession of fire arms and wea- 
pons of offence is manifestly become uunecessary to the safety 
of people. The Right Honourable the Governor in Council 
. therefore orders and dircets all persons possessed of arms in the 
provinces of Dindigul, Tinnevelly, Ramnadpuram, ‘Sivaganga, and 
Madura to deliver the said arms consisting of muskets, match- 
locks, pikes (to?P). Lieutenant-Colonel Agnew, the Officer now 
commanding the forces in those provinces. i 

“ It is unnecessary to assure the people of the southern provinces 
that the Right Honourable the Governor in Council in the dețer- 
mination of carrying this resolution into effect can be governed 
by no other motives than those connected with the sacred duty 
of providing for the permanent tranquility of those countries 

* His Lordship disclaims every wish of subjecting the chiefs and 
hereditary landlords to any humiliation, but the discontinuance of 
the general use of arms according to, the prevailing habits of 
those countries being indispensably necessary to the preservation 
of peace and to the restoration of prosperity, the ‘Governor in 
Council hopes that the chieftains will with cheerfulness sacrifice 
a custom now becom: useless to the attainment of those important 
objects. 

“With a view therefore of tempering the execution of their 
general resolution with as great a degree of attention as may be 
practicable to the hereditary customs and to the personal feelings 
of the chieftains, the Right Honourable Lord Clive, Governor in 
Council aforesaid, hereby authorises each Palayagar or Zamindar 
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to retain a certain number of peons carrying pikes for the purpose 
of maintaining the pomp and state heretofore attached to the per- 
sons of the said Palayagars But the said number of authorised 
pikemen shall be fixed and shall continue to be limited for the 
better execution of this intention, the said number of pikemen 
shall be determined by the Governor in Counci] of Fort St George 
upon the representation of the several Palayagars transmitted 
through the regular channel of the Company's Collector, after 
proclamation of the number so fixed, the names of the said 
pikemen shall be registered in the public cutcherry of the Collecter, 
and the pikes shall in like manner be publicly stamped by the 
Collector with a mark bearing the sanction of the British Govern- 
ment. 


‘In the confident expectation of reclaiming the people of the 
southern provinces from the habit of predatory warfare and in 
the hope of inducing thém to resume the arts of peace and agri- 
culture, the Right Honourable Edward Lord Clive, Governor in 
Council of Fort Saint George’aforesaid, announces to the Pala- 
yagars and to all the inhabitants of their Palayams that it is the 
intention of British Government to establish a permanent assess- 
ment of revenue on the lands of the Palayams upon the principles 
of Zamindari tenures, which assessment being once fixed shall 
be liable to no change in any time to come, that the Palayagars 
becoming by these means Zamindars of their hereditary estates 
will be exempted from all military service and that the possessions 
of their ancestors will be secured to them under the operation 
of limited and defined laws to be printed and published as well 
for this purpose of restraining its own officers to the regulations 
and ordinances of the Government as of securing tu the people 
their property, their lives and their religious usages of their res- 
pective castes,” 


It appears to their Lordships that by that Proclamation l 


military service tenures in the districts to which the Pro- 
clamation applied were abolished whether the Palayagars 
obtained a permanent assessment sannad or not, 


. Following upon the Proclamation of the lst December, 
1801, came Reg. XXV of 1802, under which a permanent 
settlement so far, if at all, as it has any bearing on this 
case was made with the Bank, and an Istimvari Sannad 
was granted to the Bank on the 29th September 1905. The 
Palayam estate had not been previously settled. “The 
Palayagars generally, including the Palayagar of Kannivadi, 
refused to accept Istimvari sannads, and when the Pala- 
yagar of Kannivadi for the time being was willing to accept 
a sannad the Government refused in 1883 to grant him 
one. There can be little doubt that that refusal to grant 
him a sannad was out of consideration for the family, as 
it was generally believed that it was more difficult for a 
creditor to bring to sale unsettled Palayams than Palayam 
estates which were held under an Istimvari Settlement 
gannad. It appears to their Lordships that Reg. XXY of 
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1802 does not affect the question as to whether in 1895 the 
Palayam of Kannivadi was alienable or not. The Board 
decided in the Marungapuri case [The Collector of Trichi- 
nopoly v. Lekkamans (8)), that the affirmative words of 
the 2nd section of Reg. XXV of 1802, “That in conse- 
quence of the assessment the proprietary right of the soil 
shall become vested in zemindars, ete., did not either give 
to or take away from the former owners of lands not per- 
manently settled, any rights which they then had. It (a 
settlement under that Regulation) merely vested in all 
zamindars an hereditary right at a fixed revenue upon the 
conclusion of the permanent settlement with them”. Myu- 
rangapurt case (3). In that case the Board approved of 
the opinion expressed by the High. Court of Madras: ‘That 
the existence of a proprietary estate in polliamg or other 
lands not permanently assessed, and ‘the tenure by which 
it has been held, are, in our opinion, matters judicially 
determinable on legal evidence, just as the right to any 
other property” (p. 312). In the same case the Board 
held that: “The only difference between a polliam or 
zamindari which is permanently settled and one that ig 
not, is that, in the former, the Government is precluded 
for ever from raising the revenue; and, in the latter, the 
Government may or may not have that power” (p. 313). 


` In the present case the learned Judges of the High Court 


held that the tenure of military service under which the 
Palayam of Kannivadi had been held, had been abolished 
and determined by the Proclamation of the 1st December 
1801, and with that decision their Lordships have agreed. 


It remains to be considered whether the Palayam of 
Kannivadi was held under a tenure of the Palayagar render- 
ing police service to the State. The best and most reliable 
evidence that the Palayam was held on police service tenure 
would be a sannad showing that it was so held. Only two 
sannads which were granted to any Palayagar of Kannivadi 
have been brought to the attention of this Board. The 
are sannads which were granted respectively on the 13th 
July 1797, for the Fasli year 1207, and the 13th July 1800, 
for the Fasli year 1210 to Appaya Naicker, the then 
Palayagar. There is nothing in either of those sannads 
from which their Lordships can infer that the Palayam of 
Kannivadi was held on a tenure of rendering police duties 
to the State. The conditions in those sannads by which 
the Palayagar was bound to protect the inhabitants by 
preventing as far as might be in the power of the Palayagar 
robberies, depredations, ete., in their properties ; to deliver 


(3) L, R 11. A. 282 at pp. 290, 312, 313 (1874), 


kd 
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up presons guilty of murder; and not to give shelter to 
deserters, and to apprehend and deliver them to the Ool- 
lector are similar to the duties which all landholders and 
zamindars in British India have to perform. Even if it 
-were possible to infer from those sannads that the Palayam 
of Kannivadi was then held on a tenura of rendering police 
duties to the State, the police duties of zamindars in that 
part of the country were abolished in 1816 by the Govern- 
ment of Madras. 


Their Lordships hold that in 1895 the Palayam of Kan- 
nivadi was not inalienable, and that the then Palaygar 
had power to alienate it to suit his own purposes, and they 
will humbly advise His Majesty that this appeal should be 
dismissed with costs. 


Appeal dismissed. 


HIGH COURT. 


PARASRAM SINGH (Defendant) 
versus 
PANDOHI anD oTHERS (Plaintiffs ).* 


Moritgage—Prior and puisne mortgagees—Suit on prior mortgage— 
Puisne mortgagee not implead-d—Decree for foreclosure—Rights of 
the two morigagees to redeem inter se, 


Certain persons mortgaged by conditional sale some zemindari 
property to the Defendants. They subsequently usufructuarily 
mortgaged some plots of land, included in the previous mortgage, 
to the plaintiffs 


The defendants sued the mortgagors to foreclose the prior mort- 
gage and, having got a decree, ultimately obtained possession of 
the mortgaged property. In that suit the plaintifs were not made 
parties, ' 

The plaintiffs (puisne mortgagees) brought the present suit to 
redeem the defendants (prior mortgagees), The defendants*plead- 
ed that they should be allowed to redeem the plaintiffs. 

Held, although the plaintiffs had in law a right to redeem the 
defendants, nevertheless under the particular circumstances of this 
case, having regard to the pleadings and the evidence recorded, in 
view of the equities of the case, and to prevent further litigatién, 
the defendants should be given an opportunity of redeeming the 
plaintiffs. 

Hassanbhat Valad Budhanbhai v. Umaji Bin Hiraji [1903] I. 
L. R, 23 Bom, 153 followed. Kedar Nath and others v. Satyad 

* 5, A. No. 385 of 1920. 


xx 61 B . . 


Oiu 
1921 
MALAYANDI 
ÅPPAYABAMI 
NAIOKER 
v. 
THE 
MIDNAPORE 
ZAMINDARY 
Co., Ly, 

’ Sir 
John Edge. 


Ovin 


1922 


Jan., 26, 80. 
Feb., 6, 87: 


Civil 
1922 
PABABRAM 
fixed 
`e. 
PANDOHI. 


Ryves, J. 


402 HIGH OOURT [A. Le J. RB. 


Hafis Ali and others [1907] 10 O. C, 356; Charni v. Raj Baka- 
dur [1909] 2 I. C. 495; Afusammat Ram Peariv. Raghunath Singh 
[19151 29 I. Cy 794, and Kedar Prosanna Lahiri v. Girindra 
Prosad Sukul [1908] 8 C. L. J., 173 referred to. 

SECOND APPEAL froma decree of Q. ©. BupHwar ESQ., 
District Judge of Ghazipur, confirming a decree of Babu 
Piare Lal Rastogi, Additional Subordinate Judge. 

S. M. Sulaiman and Kailas Nath Katjw, for the appel-, 
lant. 

Kamalakanta Verma, for the respondents. 


The following judgments were ‘delivered: — 


Ryves, J.—The essential facts, so far as they are neces- 
sary for the purposes of this appeal, can be stated very 
shortly. The mortgagor, who is no longer interested, by 
a mortgage by conditional sale, dated the 20th of September, 
1900, mortgaged his zemindari share in four villages to the 
defendant. Subsequently, on the 15th of July, 1903, he exe- 
cuted a usufructuary mortgage in favour of the plaintiffs 
of -three small plots of sir land for Rs. 99-15-6, and, on the 
8th of July, 1904, he executed two other usufructuary mort- 
gages in favour of the plaintiffs of some other small plots of 
sir and khudkasht land for Rs. 71 and Rs. 75 respectively. 
The aggregate area of these plots was a little over 3 bighas, 
that is, something more than anacre. All these plots of 
land were situated within the boundary of the village of 
Ukraon, one of the four villages mortgaged to the de- 
fendant. These three usufructuary mortgages were all 
unregistered. The terms of all of them were similar. The 
mortgagees undertook to pay the Government revenue, and 
the profits were set off against the interest. It was agreed 
that the mortgages could be redeemed at the end of the 
month of Jeth in any year on payment of the principal, 
money. 

In 1907 the defendant brought a suit for foreclosure of 
the mortgage of 1900 against the mortgagor and obtained 
a decree which was made absolute in 1908, and thus he 
obtained eventually possession of the mortgaged property. 
The’ plaintiffs,.the puisne mortgagees, were not made parties 
to that suit. Thereafter the defendant sought to eject the 
plaintiffs, in the revenue court, describing them as his 
tenants. They pleaded that they were usufructuary mort- 
gagees, and, on being referred to the civil court, obtained a 
decree- from the civil court declaring them to be usnfruc- 
tuary mortgagees. This was on the 21st of May, 1917. On 
-the 6th of August, 1918, the plaintiffs served a notice on the 
defendant of their intention to sue for redemption of the 
prior mortgage of 1900. On the 30th of August, 1918, the 
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defendant deposited in court under the provisions of section 
83 of the Transfer of Property Act the entire amount due to 
the plaintiffs on the three subsequent usufructuary mort- 
gages, offering to redeem them. The plaintiffs refused to 
accept‘ the money and on the 10th of September, 1918, filed 
this suit praying to be allowed to redeem the prior mort- 
gage of 1.00 on payment of “the amount which the court 
considers genuine and valid ” and that “ they may be put in 
possession of the property comprised in the prior mortgage 
together with the sir land appertaining thereto”. The 
defendant contested the suit on three grounds. The first 
two need not be considered. The third ground taken was : 
“to avoid future dispute and to put a stop to the litigation, 
he (the defendant) had deposited the whole amount due to 
the puisne mortgagees on their mortgages and asked them to 
give up possession and that although they had refused this 
offer, he was still willing to pay them everything due under 
their mortgages”. On these pleadings the trial court framed, 
among other issues, issue No.6: ‘have defendants got a 
right to redeem the mortgages in favour of the plaintiffs? 
Have defendants been ready to pay the mortgage money due 
to plaintifis? 1fso, how does it affect the claim”? On this 
issue, the only one with which we are concerned, it held: 
“ Defendants appear to have deposited the mortgage money 
due tothe plaintiffs in court under section 83 of Act IV 
of 1882, and they claim that they have gota preferential 
right of redemption. This view, though countenanced by the 
Bombay High Court, is opposed to the views-of the other 
High Courts (vide Gaur, Transfer of Property Act, page 1130, 
IV edition of 1915 and the rulings cited on that page). The 
learned author observes: ‘Ifthe Bombay view be correct, 
the prior mortgagee would steal a march over the subsequent 
mortgagee by keeping him ignorant of the suit in which he 
acquires the mortgagor’s interest.’” It wenton to find that 
inasmuch as the plaintiffs had not been made parties in the 


foreclosure suit, the plaintiffs had a preferential right to - 


redeem; and it gave them a decree for redemption on'pay- 
ment, not of the amount claimed by the plaintiffs, namely 
Rs. 3,282-12, but of Rs. 4,929-6 which included a sum of 
Rs. 1,400 which the defendants had to pay in their suit to 


redeem a still earlier mortgage. The defendants appealed ` 
and in paragraph 4 of their memorandum of appeal put their - 


ease in the following words :—“ Legally the appellants as 
representatives of the mortgagor and also as prior mort- 
gagees have a right to redeem the mortgages -in favour of the 
plaintiffs. The appellants with a view to do away with future 
disputes, have already deposited, under section 83 of Act 
IV of 1882, the, mortgage consideration due to the plaintiffs 
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in a competent court, but they, as a precautionary measure, in- 
stituted this suit. Having regard to the entire cireumstances, 
the defendants’ prayer as to the redemption of the plaintiffs’ 
mortgages was fit to be allowed, and, in this case, a decree for 
redemption in favour of the defendants should have been 
prepared. Such a decree is not prejudicial to the plaintiffs, 
and the one for redemption passed by the court is materially 
injurious to the defendants’ right.” The learned Judge of 
the court below sets out as one of the two points for his 
decision, as follows, “that the defendants appellants who 
were once prior mortgagees were now the owners of the 
equity of redemption and were, therefore, entitled to redeem 
the plaintiffs’ mortgages.” Unfortunately, as it seems to me, 
when he comes to discuss this proposition in his judgment, 
he changes the phraseology of the issue as he had originally 
expressed it and asked himself, ‘the second point for decision 
is whether the subsequent mortgagees have a preferential 
right of redemption over a prior mortgagee who has obtained 
a decree for foreclosure”, and he then goes on to hold that 
the plaintiffs, not having been made parties in the former 
foreclosure suit, cannot in any way be-affected by what 
happened in that suit, and, finally, after discussing some 
rulings to which I shall refer later, accepted the dictum of 
Dr. Gaur already quoted and dismissed the appeal. The 


defendants come here in second appeal, and their first ground ` 


is that the learned District Judge has overlooked the fact that 
although the subsequent mortgagees are entitled to redeem 
the prior mortgage, the prior mortgagees who have already 
acquired the mortgagor’s right by foreclosure, can after 
such redemption claim redemption of the subsequent mort- 
gage. 

It seems to me most unfortunate that the courts below 
should have asked themselves which of the parties had “ the 
preferential” righttoredeem. It seems to me clear beyond 
any controversy that both had aright of redemption. I prefer 
to regard this litigation as being substantially two cross 
suits which might well have been consolidated, as indeed 


they were for all practical purposes, having regard to the - 


pleadings and issue No. 6 framed by the trial court and 
reiterated in the appellate court and tried out in both courts. 
I think paragraph 21 of the written statement already quoted 
may be regarded as substantially a plaint in such a cross 
suit. I think this litigation really involves two suits: -(1) 


by a puisne mortgagee to redeem a prior mortgagee who 


had not made him a party in his suit on his own mortgage, ` 
and (2) by a person who had become the owner of the mort- . 


gaged property, and who had acquired the equity of redemp-' 
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tion and, therefore, stands in the shoes of the mortgagor, to 
redeem an encumbrance. It seems to me that both are, 
prima facie, entitled to what they claim, and the question 
for the court under such circumstances, when all the parties 
were before it aud all the necessary evidence was on the 
record, was to decide once and for all, having regard to the 
equities of the parties and to prevent further litigation, 
what the justice of the case demanded. In this view what 
I think we have to look at in this appeal, is not whether the 
decisions of the courts below were legally correct but whether 
we should now do what I think the courts below should have 
done. Look at the consequences. If we uphold this decree, the 
plaintiffs pay the decretal amount to the defendants and the 
next day the defendauts will inevitably file their suit to redeem 
the plaintiffs and so recover the property. All that the plain- 
tiffs are entitled to is to get back their mortgage money. After 
all, they are merely mortgagees and, as such, are liable to be 
redeemed by the owner of the property, that is, the mort- 
gagor or whoever represents him. In this case the prior 
mortgagees, the defendants, having acquired the equity of 
redemption, stand in the shoes of the mortgagor and are the 
owners of the property. I should be content to stop here and 
base my decision on what seems to me to be required by the 
equities of the case. But as it has been very ably argued on 
behalf of the respondents that the decisions of the various 
courts, except the Bombay decision, are opposed to my view, I 
think I should consider those authorities. The Bombay 
case, namely, Hassanbhai Valad Budhanbhai v. Umaji Bin 
Hiraji ('), it is conceded, is an authority in favour of the 
appellants, butitis argued that the facts there were different; 
thatthe decision itself is unreasonable and that it has not 
been followed by other courts. In the Bombay case the mort- 
gagor brought a suit to redeem the prior mortgage and got a 

ecree but failed to pay the decretal amount within the time 
ordered, and, consequently, the mortgage was foreclosed. 
Then the subsequent mortgagee brought a suit for sale on 
his mortgage, thereby, it is said, offering the prior mortgagée 
the option of redeeming him. Although the facts are differ- 
ent, 1 do not think the principle of law involved is substan- 
tially different. Next, itis said that the decision of the 
Bombay court is unreasonable, because if the puisne mort- 
gagees had been made parties in the former suit, as they 
should have been made, they would have had an undoubted 
right to redeem the prior mortgage, and, it is said, the prior 
mortgagee must not be allowed to take advantage of his 
own fault by depriving the subsequent mortgagees of their 
right to redeem the prior mortgage. This, I think, puts 

(1), [1903] I. L. R., 28 Bom., 153. 
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Dr. Gaur’s dictum, already quoted, in other words. 
Although it has been held that a subsequent mortgagee who 
should have been made a party to the suit on a prior mortgage 
but had not been made a‘ party, cannot in any way be 
affected by the decree in that suit, and cannot be putina 
worse position than he would have been .in if he had been 
made a party, on the other hand, it seems to me, he cannot 
be put in a better position than he would bave been in if 
represented then. If he had been made a party to the form- 
er suit, no doubt he could have redeemed the prior mort- 
gage, but he would not thereby have obtained possession of 
the property. What he now claims is, that, not having 
been made a party tothe former suit, that decree must be 
considered a nullity, and that he ig now entitled on redeem- 
ing the prior mortgage to become the owner of the whole 
property originally mortgaged. This manifestly he cannot 
do. The result of the former suit undoubtedly was to vest 
the ownership of the property in the defendants and, as 
such, they must have a right to redeem the plaintiffs. The 
last argument is that the other High Courts have not followed 
the Bombay decision. It seems to me that this argument is 
based on the headnote to the Bombay case which is very 
misleading. According to that it was “Held, reversing the 
decree, that H, the prior mortgagee, had a right to redeem 
superior to that of U, the subsequent mortgagee.” Put 
baldly like that, if is most misleading. The High Court never 
held anything ofthe kind. What they did hold was, as reported 
on page 160: “Looking to the substance and not to the form 
of the suit, the plaintiff was clearly seeking relief on the 
basis of the right of a mortgagee. When the pleadings were 
complete it appeared: that his mortgage was subsequent in 
date to that which Hasan had taken of the same lands and 
had foreclosed. The contest thus became one between, on 
the one hand, a prior mortgagee in possession who had 
obtained a decree absolute for foreclosure and, on the other 
hand, a subsequent mortgagee who had not been made a 
party to the redemption suit in which that final decree for 
foreclosure was made.” Later on it is said: “ The next and 
main point for decision is whether, looking to the equities on 
both sides, Hasan, the prior mortgagee, who had already 
obtained a final decree for foreclosure against the mortgagors 
and was in possession, ought to have been given an oppor- 
tunity to redeem Umaji, the subsequent mortgagee”, and 
they held that under the circumstances of- the case he 
should be allowed to redeem the subsequent mortgagee. It 
seems to me,-therefore, that the nate in Dr. Gaur’s com- 
mentary on page 1130 is not quite accurate, where he 
says, ‘the right of thé prior mortgagee to redeem the 
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subsequent mortgagee on his acquiring the mortgagor’s 
equity of redemption whether by foreclosure or sale in a suit 
to which the subsequeht mortgagee was not ‘a party, has 
been categorically affirmed in Bombay while it has been as 
categorically denied by the Calcutta and other courts.” 


The learned Vakil for the respondents has not been 
able to refer us to a single case in which the Bombay 
case had been dissented from. That decision was pub- 
lished as long ago as 1904, and the cases that have been 
referred to really have held nothing more than what is quite 
clear, namely, that a subsequent mortgagee who has not 
been made a party to a foreclosure decree is not affected 
_by it. The Bombay case, however, has been unreservedly 
approved of and followed in the case of Kedar Nath and 
others v. Satyad Hafiz Ali and others (1), decided by a 
Bench consisting of Messrs. Chamier and Griffin, both 
of whom were subsequently Judges of this Court. It was 
followed in the case of Charni v. Raj Bahadur (2), by Mr. 
Justice Karamat Hvsain, and it’ was referred to by Mr. 
Justice Piaco1t in the case of Musammat Ram Piari v. 
Raghunath Singh (8). That was a similar case to this one 
and Mr. Justice Piaaort, far from dissenting from the 
Bombay case, decided not to follow it, not apparently 
because he did not approve of it, but because there were 


no materials on the record on which he could give the ' 


prior mortgagee a decree, and he, therefore, left the parties 
to obtain such remedies as they might have in a further 
suit. Ido not think it necessary to refer more specifically 
to any other of the many decisions which have been brought 
to our notice, except perhaps the case of Kedar Prosanna 
Lahiri v. Girindra Prosad Sukul (+). There the contest was 
between the first mortgagee and the second mortgagee 
who had both brought suits on their mortgages without 
making the other a party, and on getting a decree had 
purchased the mortgaged property, and it was there held 
that each party was entitled to redeem the other, but the 
preferable right to redeem was with the plaintiff who, in 
that case, was the subsequent mortgagee. The point now 
before us was not argued or decided and no cases were 
referred to. As I have already said, the decision of the 
courts below in this case was legally right, but I do not 
think it was the proper decision to give having regard to 
all the circumstances of the case and the pleadings of the 
parties. I would, therefore, allow the appeal and allow the 
defendants to redeem the plaintiffs’ mortgages, on payment 
(1) [1907] 10 O. C. 356, (2) [1909] 2 I. C 495. 
(3) [1915] 29 I. C. 794. (4) [1908] 8C. L.J. 173 
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to them the sum due on their mortgages in the next month 
of Jeth. If they fail to do so, I would dismiss the appeal. 


Goxut Prasap, J.—I agree inthe order proposed and 
in the judgment of my learned brother. I have only to 
state that the result of our dismissing this appeal would 
be to prolong this litigation. If the plaintiffs are allowed 
to redeem the prior mortgage in favour of the defend- 
ant who has now acquired the equity of redemption, 
the result would be that the defendant prior mortgagee 
purchaser will bring a suil to redeem the puisne mortgage 
in favour of the plaintiffs and would get back the property 
on payment of the amount due under the plaintiffs’ mort- 
gages as also the amount which he has received from the 
plaintiffs in satisfaction of his prior mortgage, or, in other 
words, the defendant would be placed back in the same 
position in which he would have been if he had been allowed 
to redeem the plaintiffs. Besides this, the plaintiffs would 
be in no better position by redeeming the mortgage in 
favour of the defendant. They would have after redemption 
their three bighas odd free from the mortgage and would 
only have a charge on the balance of the mortgaged property 
for the proportionate amount which they would have had 
to pay‘over and above the proportionate share due from 
their three bighas. From this aspect, too, the result of 


, conceding to the plaintiffs’ argument would be a suit for 


contribution by the plaintiffs against the owners of the 
remaining portion of the mortgaged property. So that, in 
any case, the plaintiffs would not benefit from the suit. 
The decree proposed by my learned brother fully meets the 
justice of the case and gives effect to the equities between 
the parties and at the same time prevents useless multi- 
plicity of proceedings. 

By tax Court.—The order of the court is that this 
appeal is allowed, the defendant being given time to the 
9th of June, 1922, to redeem the plaintiffs’ mortgages on 
payment of the sum due on‘their mortgages on that date. 
In case of their failure to do so, this appeal will stand 
dismissed, Under the circumstances of this particular case, 
we direct that the parties do bear their own costs of this 
litigation. 

Appeal allowed. 
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SANYASI CHARAN MANDAL (Appellant) 
versus 


KRISHNADHAN BANERJI (Respondent). 
Hindu Law—Joint family—Dayabhaga school—Ancestral trade—New 
business started by Karta—Insoloency—Adjudication of adult members 
— Debt contracted for purposes of the new business—Liability of 
minor's share—Contract Act (ActIX of 1872), sections 247,239. ~ 
Ina joint family governed by the Dayabhaga School of Hindu 
Law, and having an ancestral trade, the share of a minor is not liable 
for debts contracted for the purposes: of a new business started 
by the Kartaor manager of the family. On adjudication in insol- 
vency of the adult members of the family, such minor’s share does 
not vest in the Receiver. If, however, any of the new firm’s assets 
get into the possession of the minor, the Receiver is entitled to 
realise them for the benefit of the general body of creditors; an 
individual creditor cannot, in any event, realise those assets for his 
own benefit and without the Receiver as a party. 
A person under the age of majority cannot become a partner, 
Mohori Bibee v, Dhurmodas Ghose, 30 I. Ae, 114, followed. 


Appnat (No. 121-of 1920) from two Orders of the Caleutta 
High Court, reversing two decrees of the Subordinate Judge 
of 24 Parghanas and remanding the cases for inquiry and 
further trial. 


The appellant is one of five brothers who had an ances- 
tral trade. After the death of their father, the eldest 
brother started a new business in addition to the ancestral 
one. The businesses flourished for sometime, but in 1912, 
there arose financial difficulties. At the instance of a cre- 
ditor, the four adult brothers of the’ appellant, who was 
then a minor, were adjudged insolvents and a Receiver was 
appointed. Eventually, the Receiver was directed to take- 
possession of four-fifths -of the joint family property and 
the appellant, through his guardian, got his one-fifth share. 
The respondents who were creditors of the insolvents in 
their new business did not get their debt paid in full by the 
Receiver. They brought the present suits to realise the 
balance from the share of the appellant on the ground that 
he was a partner in the new business and liable for the debt.” 
They failed to add the Receiver as a party. 

The Subordinate Judge held that neither the minor nor 
his share was liable for this debt and dismissed the suits. 
On appeal, however, the respondents relied upon the 
provisions of the Contract Act and claimed that the appel- 
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lant was liable as he was in receipt of benefit from the new 
business. The High Court agreed with their contention, . 
allowed their appeals and remanded the suits to the first 
Court for further inquiry and trial. 


The present appeal is preferred by the appellant against 
the said orders of the High Court. 


Kenworthy Brown, for the appellant:—The appellant 
disclaims all rights and liabilities in the new Orphangunj 
business. He expressly denied it in the written state- 
ment filed by his guardian and ratified by him after he 
attained majority. The respondents are not suing for the 
benefit of the general body of creditors but for their in- 
dividual benefit. If any property of the firm is found to be 
in the hands of the appellant, it is the Receiver that should 
sue to recover it. The Receiver was at least to be made 
a party. Objection as to the absence of the Receiver from 
the. suit was taken at the earliest stage of the suit and an 
issue also was framed on it. The High Court was wrong 
in ae that the respondents were entitled to an enquiry 
whether the appellant has got any assets of the Orphangunj 
business in his hands. The provisions of the Contract Act 
do not help the respondents. A person under the age of 
majority cannot become a partner by contract. (Mohori v. 
Dhurmodas Ghose (})). So the appellant could not have 
been a'member of the Orphangunj firm. 


De Gruyther, K. C., and Raikes for the respondents :— 
The business was the business of a joint family. The appel- 
lant has actually got 1/5th of the family property and we are 
entitled to follow it in his hands. The business was not a 
new one but only an extension of the old. It was carried 
on for the benefit of the joint family. The Courts have gone 

/wrong in their law. Our contention is that it was joint 
family property liable for the joint family debts but not 
that of a partnership between the brothers. We could not 
appeal because the decision was in our favour. 


"K. Brown, replied: —The suits are on pronotes not signed 
by the appellant. The respondents now wish to quarrel 
with the findings of fact asto whether the minor is per- 
sonally liable. 


* The judgment of their Lordships was delivered by 


Sin LAWRENOB Jenxins.—These are consolidated appeals 
from two decrees of the High Court of Judicature at Fort 
William in' Bengal, passed in separate suits on the 31st 
January, 1919, reversing two decrees of the Subordinate - 
Judge o „the 24 Parganahs, dated the 28th February, 1916. 
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In each suit a money decree was sought against the pre- 
sent appellant, who was a minor at its institution. One suit 
was brought ona hand note signed by the minor’s three 
adult brothers ; the other on a hath-chstia, signed by his 
four adult brothers, the youngest of them having then attained 
majority. 

The ground of liability stated in the plaint is that the 
defendant and his brothers are owners and partners in 
ancestral businesses, and the money claimed was borrowed 
by the brothers cor the purposes of the businesses. 

The minor defended in each case by his guardian for the 
suit. 


The defendant and his brothers were the five sons of 
Bhuban Mohan Mandal, a Hindu governed by the Dayabhaga 
school of law. He died in November, 1899, and at that time 
his two younger sons were minors. Nil Ratan, the eldest 
brother and the Karta of the family, was appointed their 
guardian under Act VIII of 1890. f 


Bhuban Mohan had two businesses, one for fuel wood at 
Munshiganj, and the other for rice and other articles at 
Kalibazar. Each devolved as an ancestral business on the 
five sons, and was carried on by Nil Ratan as the Karta, 
assisted by his adult brothers. After the father’s death a new 
business in rice was started by Nil Ratan at Orphangunj, 
and it is the defendant’s case that the money sued for was 
borrowed exclusively for the purpose of this business, and 
that the business was not ancestral. 


The Subordinate Judge decided in the defendant’s favour 
and dismissed the suits. The High Court on appeal apparently 
took the same view in the first instance, but as the result 
of a re-argument, set aside the Subordinate Judge’s decrees 
and directed certain accounts against the defendant, not 
because his liability was established but for the purpose of 
determining whether or not he was liable. It is from these 
decrees of the High Court that the present appeals have been 
preferred. . 


A prelininary objection was taken that the appeals did 
not lie“ because the order was not final,” but their Lordships 
did not give effect to it and the appeals have been heard. 


The businesses were conducted by Nil Ratan and his 
adult brothers for many years with success. Ultimately, 
however, there were financial difficulties, and on the 19th 
February, 1912, proceedings under the Provincial Insolvency 
Act, 1907, were commenced by a creditor against all five 
brothers in the Court of the District Judge at Alipur. It 
was established to the satisfaction of the Judge that the 
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defendant was a minor and so could not be adjudicated 
insolvent, and that the minor was a joint owner in the 
family business inherited from his father. There was, how- 
ever, an adjudication against the adult brothers, ‘“ they 
being the members of the firm Bhuban Mohan Mandal and 
Nil Ratan Mandal.” 


A Receiver was appointed under Section 18 (1) of the, 
Act, and the property of the insolvents thereupon vested in 
him. He was ordered to realise not only the four-fifth shares 
of the insolvents in the joint property, but also the minor’s 
share in the joint properties acquired after the father’s 
death. As a result of his insolvency, Nil Ratan was removed 
from the guardianship of the minor, and Mati.Lal Roy was 
appointed in his place. 

On the 19th August, 1912, with the sanction of the Judge, 
Mati Lal Roy and the Receiver agreed to appoint an arbi- 
trator to effect a partition of the immoveable properties, 
and on the 8th October, 1912, an award was made under 
which the minor got one-fifth in both ancestral and after- 
acquired properties, Mati Lal Roy having claimed that the 
after-acquired properties were purchased out of the income 
of the ancestral properties. On the 14th January, 1912, 
a decree was passed in terms of the award. 

In the meanwhile cross-appeals had been preferred by 
Mati Lal Roy and the ereditors from the orders of the Judge 
in Insolvency, and on the 17th March, 1914, they were heard 
by the High Court with the result that the order refusing to 
adjudicate the minor an insolvent was affirmed, but so 
much of the order as directed the Receiver to realise 
the minor’s share was set aside, and in lieu thereof it was 
ordered that the Receiver should “take possession of. four- 
fifths share of the business, and four-fifths share of all the 
properties: purchased since-the death of Bhuban Mohan 
Mandal, and also four-fifths share of the other properties 
jointly held by the infant and his brothers.” 

-It is in these circumstances’ that the present suits were 
commenced, as the dividend received by the plaintiffs in 
the insolvency fell short of the amount due. 

Itis established by concurrent findings by the Lower 
Courts, first, that the money now in suit was borrowed ex- 
*elusively for the purposes of the Orphangunj business, and, 
secondly, that this business was neither ancestral nor an 
extension of the ancestral business. These findings must now 
be deemed conclusive, and this strikes at the very root of 
the case made by the plaintiffs in the first Court. 

The distinction between an ancestral business and one 


started like the present after the death of the ancestor, as a 


- v 
s 


Vou. xx.| PRIVY COUNCIL 413 


source of partnership relations is patent. In the one case 
these relations result by operation of law from a succession 
on the death of an ancestor to an established business, with 
its benefits and its obligations. In the other they rest 
ultimately on contractual arrangement between the parties. 
The inability of a Karta to impose on a minor co-parcener 
the risks and liabilities of a new business started by himself, 
is fully discussed by both Oourts and their Lordships 
agreeing with the conclusion at which they have arrived on 
this point, do not deem it necessary to enter on a further 
discussion of this aspect of the case. 


What has to be seen in the peculiar circumstances of 
this dispute is not merely whether the minor has come 
under any liability in respect of thé debts of the Orphan- 
gunj business, but whether that liability can be enforced 
by the plaintiffs in the suits as constituted. 


It is important at this point to bear in mind (a) that at 
the institution of the suits the defendant was a minor; (b) 
that in the written statement filed in each suit on his behalf 
by his guardian for the suit, it was denied that he was a 
co-sharer in_the business, or had any responsibility with 
regard to it; (c) that when at a later stage of the litigation 
the minor attained majority, he adopted these written state- 
ments; and (d) that at that time the business of the firm 
had ceased. 


The ancestral character of the Orphangunj business 


being negatived, the plaintiffs have attempted to formulate ` 


other grounds of liability. Before the Subordinate Judge 
the claim seems to have been rested on general principles 
rather than on the specific provisions of the Oontract Act. 
Thus in the grounds of appeal it is contended that the 
defendant and his four brothers having all along lived as 
members of an undivided Hindu family, and properties 
having been acquired with the joint funds and the defend- 
ant having got some of those properties in his share on 
partition with the Receiver, the learned Subordinate Jydge 
ought to have passed a decree against the defendant at any 
rate so far as the assets of the firms allotted to his share 
are concerned. 


The answer to the case thus made is given by the Sub- 
ordinate Judge towards the close of his careful and welf- 
reasoned judgment, and their Lordships are in complete 
agreement with what is there said. In the High Court, 
however, reliance was evidently placed on the Contract Act, 
for its provisions are mentioned and discussed. It becomes 
necessary, therefore, to examine the Act so far as it bears 
on the question now in contest. ° 
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Section 247 provides that a person who is under the age 
of majority according to the law to which he is subject, may 
be admitted to the benefits of partnership but cannot be 
made personally liable for any obligation of the frm; but 
the share of such minor in the property of the firm is liable 
for the obligations of the firm. 


To bring this section into play it must be proved that 
the minor has been admitted to the benefits of the partner- 
ship. This is a fact to be established by evidence, and 
though it was neither pleaded nor made an issue at the 
trial, the High Court, without inviting evidence specifically 
directed to this point, held the admission proved, and thus 
set up a new case in appeal. The defendant has just 
ground of complaint as to this, and the procedure is not 
one to be commended; still in the view their Lordships 
take they will deal with the case on the basis of the High 
Court’s finding without expressing an opinion as to its 
correctness. nder the section liability is limited to the 
share of the minor in the property of the firm. 


In Section 239 there is a definition of the word “firm.” 
It is there said that persons who have entered into partner- 
ship with one another are called collectively a “firm.” In 
the earlier part of the section it is enacted that ‘ partner- 
ship” is the relation which subsists between persons who 
have agreed to combine their property, labour or skill in 
some business and to share the profits thereof between 
them. 

A person under the age of majority cannot become a part- 
ner by contract, (Mohori Bibee v. Dhurmodas Ghose, (1) and 
so according to the definition he cannot be one of that group 
of persons called a “firm”. It would seem, therefore, that the 
share of which Section 247 speaks is no more than a right 
to participate in the property of the firm after its obliga- 
tions have been satisfied. 


Though there may be this right, in fact it is not claimed 
by the defendant. On the contrary, the written statements 
deny his membership ofthe partnership; this denial was’ 
made on his behalf during his minority, and it was adopted 
by him when he attained his majority. This attitude he 
still maintains, and it can only be regarded as a relinquish- 
‘ment of all claim toa share in the property of the firm. 
Ti is still the property of the firm, and is liable as such to 
the obligations of the firm. 

But all the property of the firm vested in the Receiver 
on the making of the order of adjudication (Provincial 

(1) L R. go, DL A, r4 : 
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Insolvency Act, Section 16), and if any part of it has got 

- improperly into the possession of the minor, the right to 
recover it is in the Receiver. This is not disputed by the 
defendant ; and it is only by its coming into the hands of 
the Receiver that its rateable distribution among the gene- 
ral body of creditors can be secured. Nor does it: make 
any difference that the business was conducted by the male 
adult members of a Hindu family governed by the Daya- 

` bhaga; the rights and liabilities of a minor member of suth 
a family would be measured by similar principles for the 
purpose now under consideration. 


The learned judges in the High Oourt seem to have 
thought that the judgment on appeal in the insolvency 
proceedings put a bar in the way of a recovery by the Recei- 
ver, and so justified the plaintiffs’ suits ; but this proceeds 
on & misconception of what was actually decided. 


It is quite true that in that judgment it was said that 
tt the essence of the matter is that the share of the infant 
has not vested in him and heis consequently not entitled 
to deal with it...... ....But whatever remedies may be avail- 
able hereafter to the Receiver or to the creditor, it is clear 
. that the properties of the infant cannot be dealt with by 
either of them in these proceedings.” This was a correct 
statement of the legal position; but it in no way justifies 
the conclusion in the judgment now under appeal that in 
consequence of it “the defendant cannot now contend that 
it is only the Receiver (and not any individual creditor) 
who can deal with his share of the partnership properties.” 
No property belonging to the minor could vest by the 
adjudication in the Receiver, but what would vest in him 
would be the right (if it existed).to recover from the minor 
property in his possession belonging to the firm. 


It was then urged that any suit now instituted by the 
Receiver would be barred by limitation; but when Counsel 
for the plaintiffs was asked whether to obviate this, he was 
prepared to add the „Receiver as a party, so that any assets 
realised could come into his hands for rateable distributton, 
he declined the offer, and frankly admitted that it would be 
of no use to his clients unless they could recover for their 
own exclusive benefit. 


The absence of the Receiver from the suits is not ar 
objection taken for the first time at this stage of the litiga- 
tion. It was pleaded as a defect in the written statement, 
and an issue was framed on the point. 


The plaintiffs do not now contend that the defendant 
has become personally liable, and so it is‘ unnecessary to 
discuss the terms of Section 248, 
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In their Lordships’ opinion, therefore, these suits consti- 
tuted as they are, are misconceived. In the circumstances 
the Receiver is a necessary party to any proceeding for the 
purpose of realising assets liable for the firm’s debts, and 
the proceeds of any realisation would be applicable not 
towards the exclusive discharge of any individual debt as 
the plaintiffs desire, but for rateable distribution among 
the whole body of the firm’s creditors. 

Their Lordships will, therefore, humbly advise His Majes- 
ty that the appeals be allowed, and that in each suit the de- 
crees of the High Court dated the 31st January, 1919, be dis- 
charged, and the decrees of the Subordinate Judge, dated 
the 28th February, 1916, be restored, and that the respon- 
dents to each appeal do pay to the appellant the costs of 
the appeals in the High Court. They will also pay the 
costs of these appeals. 

Appeal allowed. 


E. Dalgado :—Solicitor for Appellant. 
Douglas Grant :—Solicitor for Respondents. 
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KANHAIYA LAL anD anotHer (Defendants) 
versus 
SETH RAM SARUP (Plaintiff) .* 


Court fees Act (VILT of 1870), Section 7, Sub-section (IV) (f )—Suit 
Jor accounts—Preliminary decree—Appeal—Proper valuation. 

` A defendant in a suit for accounts, appealing against a prelimin- 
ary decree passed against him, is entitled to put his own valuation 
on his memorandum of appeal and pay court-fee accordingly. 
He is not bound to accept the valuation, stated by the plaintiff in 
his plaint, and pay court-fee thereon. i 

In the matter of Bhola Nath [1910] 7, A. L. J. R. 546 referred 
to. Dhurpati Srinavasacharlu v. A, Perindevamma ee 5] 30 M. 
L. J. 402 doubted. 
Surendro Nath Sen, for the appellants. 
The following judgment was delivered by 


Piacort, J.—This memorandum of appeal has been laid 
before me as Taxing Judge in order that the question of 
the court-fee payable in respect of the same may be finally 
determined. The suit was one “for accounts,” within the 
meaning of section 7 (IV) (f) of the Court Fees Act 


* Stamp Reference in F. A, No. 129 of 1922. 
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(No. VIL of 1870). It was incumbent on the plaintiff to 
state the amount at which he valued the relief sought, and 
the amount of thé fee payable under the said Act was to be 
computed on this valuation. The plaintiff accordingly 
valued the relief sought by him at a sum of Ks. 8,000 and 
paid the necessary court-fee. The court below has passed 
a preliminary decree which calls upon the defendant to 
render a true account of the transactions in suit. The 
defendant by his memorandum of appeal seeks to have 
this decree set aside, not because he denies his liability to 
render accounts, which he has all along admitted, but be- 
eause he takes exception to the form of the decree and 
contends that it ought to have contained a specification of 
the period over which the liability to render accounts should 
extend and an adjudication upon a question which the 
defendant had raised as to the period of limitation applica- 
ble to a portion of the plaintiff’s claim. The defendant, as 
appellant in this court, originally sought to file his appeal 
on a fixed fee of Rs. 10. He was undoubtedly liable to pay 
an ad valorem fee, as is sufficiently obvious from the word- 
ing of the section itself and was determined by a learned 
Judge of this court in his decision in Inthe matter of 
Bhola Nath ('). Now, the appellant in this court had 
originally valued his appeal at the sum of Rs. 8,000, as 
stated in the plaint, but when called upon to pay an 
ad valorem fee, he asked to be permitted to amend the 
valuation. This permission was granted and he has amend- 
ed the valuation by stating that the relief sought by him in 
his appeal to this conrt is worth to him no more than 
Rs. 200. On a formal objection taken by the Stamp 
Reporter to this court, the matter has been ordered to be laid 
before me for adjudication. There is no doubt that the 
Madras High Court in the case of Dhurpats Srinivasacharly 
v. A. Perindevamma (2), has held that in a matter of this 
sort the valuation put by the plaintiff on his plaint must be 
accepted by the appellant in any appeal which he may 
bring against the decree of the trial court. I do not know 
if the learned Judges who formulated this decision were 
thinking only of a preliminary decree, or had in mind the 
possibility of an appeal against a final decree in a suit for 
accounts. It seems sufficiently obvious that in the latter 
oase the valuation put upor the plaint by the plaintiff could 
not possibly determine the correct valuation and, therefore, 
the proper court-fee stamp for the memorandum of appeal. 
Taking the present case as an instance, it is quite con- 
ceivable that when the trial court came to work out the 
accounts it might find that the sum due to the plaintiff was 
(1) [1910] 7 A. L. J. R. 546. - (2) [1915] 30 M. L. f. 402, 
xx 53 B : 
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either very much less- or very much more than Rs. 8,000. 
In the latter case, of course, the provisions of section ll of , 
the Court Fees Act (No. VII of, 1870) would protect the 
fiscal interests of the State. In either case, it is beyond 
question that the defendant, if he desired to appeal, would 
have to value his memorandum of appeal at the amount 
of the decree actually passed against him; whatever that 
amount might be. I mention these considerations merely 
because they raise a doubf in.my mind as to the correctness 
of the view taken by the Madras High Court. The point for 
determination before me is, however, the proper valuation 
of an appeal against a preliminary decree. Looking at the 
matter apart from technicalities, I think it obvious that it 
would be inequitable, and might produce serious hardship, 
to apply in all cases of this nature the principle insisted 
upon by the learned Judges of the Madras High Court. 
Taking the facts of the present case, so far as they are dis- 
closed by the pleadings, they afford an illustration of my 
point. The plaintiff comes into court claiming a settlement 
of accounts and alleging that at least Rs. 8,000 will be found 
due to him upon such settlement : naturally he is required to - 
pay a court fee upon the sum of Rs. 8,000. The defen- 
dant does not deny that he is under some liability to render 
accounts, but contends that on such rendition of accounts, 
and after a proper application of the Statute of Limitation 
to certain portions of the plaintiffs claim, the amount found 
due in favour of the latter will prove to be a trifling sum, 
if any. The court of first instance has passed a preliminary 
decree directing the defendant to render accounts. It seems 
to me quite irrelevant to say that the defendant is appealing 
against: the whole of that decree; he could scarcely, as a 
matter of form, appeal against a part of it. The fact remains 
‘that he takes exception to the form of the decree which has 
been passed. He has nowhere abandoned or modified in 
the least his essential plea on the merits, namely, that the 
sum legally due from him will prove upon a proper examina- 
tiqn of the question of accounts tobe something far less 
than the amount stated in the plaint. There seems no 
principle of equity upon which the defendant can reasonably 
be debarred from maintaining his appeal against this pre- 
liminary decree unless and until he is prepared to pay an 
ad valorem fée upon the entire sum stated by the plaintiff in 
his plaint. : 


The words of the section to be interpreted are as fol- 
OWS :— 


“The amount of fee payable under this Act in suits for 
accounts shall be computed according to the amount at 
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which the relief sought is valued in the plaint or memoran- 
dum of appeal”, Those words as they stand are clearly in 
favour of the appellant’s contention and, as I have already 
pointed out, I cannot see any principle of equity upon which 
it can be suggested that the appellant to this court is not. 
within his rights when he says that the success of the appeal 
which he desires to prefer to this court will not be worth to 
him a larger sum than Rs. 200. The learned Judges of the 
Madras High Court seem to me.to have in effect added the 
words “and the valuation given in the plaint shall be accept- 
edin the memorandum of appeal” to the section, and the 
real question is whether there is any warrant in the context 
for doing this. If such warrant is to be found anywhere, 
it isin the words, which immediately follow those already 
quoted by me. These words are :—*' In all such suits the 
plaintiff shall state the amount at which he values the relief 
sought”. It is no doubt a little difficult to understand why 
the legislature should have felt it necessary to add this 
proviso in respect of the plaintiff, without in express terms 
laying any analogous obligation upon the appellant. The 
answer seems to be that this proviso governs the whole of 
the suits falling under clauses (a), (b), (c), (a), and (e), as 
well as under clause (fJ, of sub-section IV of section 7 of the 
Court Fees Act. In some of these cases no question of the 
passing of a preliminary decree can possibly arise, and the 
legislature was probably of opinion that,in most instances 
at any rate, when once the trial court had passed a final 
decree no difficulty would arise as to the valuation of the 
appeal therefrom. On the whole, taking the words of the 
section as they stand, I think that the appellant is allowed 
the option of placing his own valuation upon the memoran- 
‘dum of appeal in a case like the present, that no intention 
to the contrary can fairly be inferred from the wording of 
the section and that, in a case like the one now before me, 
it is by no means unreasonable that a defendant, who has 
all along been contending that he is being made the victim 
of a wholly extravagant claim, should be permitted to bring 
his appeal against the preliminary decree before this court 
without being penalised in court fees by reason of the heavy 
valuation put upon his claim by the plaintiff. In the case 
to which I have already referred, which was decided by a 
learned Judge of this court, it was assumed that the appellant 
would be permitted to put his own valuation upon his 
memorandum of appeal ina case like the present. I have 
now expressly examined the question and I am of opinion 
that the point was rightly assumed by my learned predecessor 
in favour of the appellant. This ig my decision upon the 
question referred to me. 
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PANOHAETI AKHARA MAHA NIRBANI (Plaintiff) 
versus 


THE SECRETARY OF STATE FOR INDIA 
IN COUNCIL (Defendant). * 


Cause of action—Plaintiff deprived of goods by erroneous order of 
- Magistrate—Secretary of State not liable. 
The plaintiff was in possession of certain ornaments as a pawnee. 
Under an order of the Magistrate the plaintiff was called upon to 
and did hand over to the Police those ornaments for the purposes 
of a pending criminal. case. Subsequently, after the conclusion of 
the criminal trial, the ornaments were, by an erroneous order of a 
Magistrate, delivered to a wrong party. “The plaintiff thereupon 
sued the Secretary of Statefor India in Council for damages. 
Held the plaint disclosed no cause of action against the Sec- 
retary of State. 
The Secretary of State for India in Council v’ Sukhdeo, [1899] 
I. L. R. 21 All, 341 followed. 
SECOND APPEAL, from a decree of B. J. Dawar Esq., Dis- 
triot Judge of Allahabad, confirming a decree of Pandit 
Gauri Shankar Tewari, Officiating Subordinate Judge. 


Kailas Nath Katju and Kashi Narain Malaviya, for the 
appellant. en: 


Lalit Mohan Banerji, for the respondent. 
The judgment of the Court was delivered by 


Priacort, J.—This was a suit for damages against the 
Secretary of State for India in Council. The plaintiff firm 
states that it was lawfully in possession as pawnee of certain 
ornaments ; that it made them over to Gopal Ram, Oourt 
Inspector, Fyzabad, upon his stating that the production of 
the same ‘‘ was necessary under an order of the Magistrate 
in re King may aya v. Shambhu Dayal and Girdhars Lal 

20 of the Indian Penal Code, which was 
pending in the Criminal Court at Fyzabad.” Subsequently, 
according to the plaint, the ornaments in question were 
made over to their original owner, one Pashpat Nath, ‘‘ by 
the court of the Pargana Officer” at Fyzabad. The criminal 
case in question had been tried by the court of the Assistant 
Sessions Judge of Fyzabad, and that was undoubtedly the 
‘proper court to pass orders regarding the disposal of pro- 
perty in respect of which the offence or offences set forth | 
in the charge tried by it had been committed. The plaintiff 
firm very properly applied to the Assistant Sessions Judge 
for relief and obtained an order from that court directing 

*S..A.No 1086 of 1920. 
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Pashpat Nath to replace the ornaments in the possession 
of the court, or else to make good their value. This would 
of course have satisfied the plaintiff; but it so happened 
that Pashpat Nath was unable or unwilling to replace the 
ornaments and that he became insolvent, after only a trifling 
sum had been realised from him on account of their value. 
The plaint asserts that ‘the Criminal Court at Fyzabad 
showed negligence and slacknegs in realising the remaining 
amount due from Pashpat Nath’’; but admits that, once he 
had been “declared insolvent”, nothing more was to be 
realised from him. 


It is clear, therefore, from the plaint that the nats or 
omissions by which the plaintiff alleges himself to have been 
damnified were perpetrated by :— 


(i) Gopal Ram, Oourt Inspector, Fyzabad. 
(ii) The Court of the Pargana Officer at Fyzabad. 


(iii) The Court of the Assistant Sessions Judge at the 
same place. 


(iv) The Criminal Court at Fyzabad, which may or may 
not be identical with the second or third of the above. 


It is nowhere alleged in the plaint how any of these four 
was acting, under the alleged: circumstances, as servant or 
agent of the Secretary of State for India in Oouncil, or how 
the said defendant is liable for damage suffered through the 

act of any one of them. In short, the plaint discloses no 
cause of action against the Secretary of State for India in 
Council. The case is very, much on all fours with The 
Secretary of State for India in Council v. Sukhdeo ('); indeed 
the present plaintiff’s position is much weaker than that of 
the plaintiff Sukhdeo. 


The courts below have, however, inquired into the facts 
of this case. It has been proved that Gopal Ram, Court 
Inspector, obtained possession of the ornaments under a 
warrant lawfully, and very properly, issued by a court of 
competent jurisdiction; the plaintiff has no cause of action 
on this ground. The return of the ornaments to Paslpat 
Nath was effected tnder an order, improperly passed by the 
Magistrate who had committed the criminal case for trial: 
the proper court, that of the Assistant Sessions Judge, did 
its best to rectify the mistake. These courts are not the 
servants or agents of the Secretary of State and he is not 
liable for damages if they make a mistake. 


The suit has rightly been dismissed by both the courts 
below ; we dismiss the appeal with costs. 
Appeal dismissed. 
®© [1:899] I. L. R., 21 All, gar. . 
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THE LYALPUR SUGAR MILLS & Co. & ANOTHER 
; (Defendants) . 
versus 

THE RAM CHANDRA GUE BAHAI COTTON 

MILLS & Co. tuRovan SRI RAM (Plaintiffs).* 

Code of Civil Procedure (Act V of 1908), O. 11,77. 14,18, 21 —Non- 
compliance with an order under O. 11,7. 14, effect of— Necessity of 
complying with provisions of Ò, 11, rì 78, before passing order under" 
O. 11, r. 21. 

Non-compliance with an order for production of documents 
under Order t1, rule 14, of the Civil Procedure Code does not 
warrant the dismissal of the suit or the striking off of the defence 
of the party guilty of such non-compliance. 

In cases of disobedience of orders as to production or inspection 
of documents the court can pass an order under Order rr, rule a1, 
only when an order under Order 11, rule 18, of the Code has 
already been made. The court has no jurisdiction to pass an 
order under order ır, rule 18, sub-clause (2) in the absence of an 
affidavit showing of what documents inspection is sought and that 
the party applying is entitled to inspect them. The provisions 
of Order 11, rule 18 must be strictly complied with. 

Frest APPEAL from an order of Maulvi Mohammad 

Husain, Additional Subordinate Judge of Cawnpore. ` 


Kailas Nath Katju, for the appellant. 
B. E. O’ Conor, for the respondent. 
The judgment of the Oourt was delivered by R 


Rariquez, J.—There are three connected appeals before 
us today pending between the same parties, namely, nos. 319 
and 186 of 1919 and one other appeal from order which has 
been admitted by us today but which has not been number- ’ 
ed by the office. This last appeal which we have admitted 
and no. 186 of 1919 are appeals from orders. The appeal 
No. 319 of 1919 is a regular first appeal from an ex parte 
decree. 


- The facts which have given rise to the three appeals are 
as follows:—The parties to the three appeals are the Ram- 
chandra Gur Sahai Cotton Mills Co. Ltd., as plaintiffs, and 
the Lyalpur Sugar Mills Co. Ltd. through ‘their manager L. 
Jai Ram Das, and the Cotton Ginning Factory at Lyalpur 


° through their proprietors L. Mathura Das, and Thakur 


as defendants. 


The plaintiff company sued for the recovery of Rs. 32,759- 
8 as damages on the allegation that the defendants had 
promised to supply the plaintiff firm with 320 bales of 
*F, A. F. O» No. 186 of 1919. 
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Lyalpur cotton at Rs. 45-8 per maund to be delivered at 
Lucknow in the months of November and December, 1917 
and in the month of January, 1918. The contract was 
entered into at Cawnpore on the 14th November, 1917. The 
defendant failed to deliver the goods at the specified time. 
The plaintiff firm had to go into the market and purchase 
the bales of cotton that were required, and as in the mean- 
time the price of the bales of cotton had gone up, the plain- 
tiff firm suffered a loss of Rs. 32,759-8. 


The suit out of which these appeals have arisen was insti- 
tuted in the court of the Additional Subordinate Judge of 
Cawnpore, on the 12th August, 1918, presumably because the 
contract was entered into at Cawnpore and because Jai 
Ram Das, defendant No. 1, lives at Cawnpore and carries 
on his business there. Jai Ram Das purchases sugar from 
Messrs. Begg Sutherland & Co., Cawnpore, and carries on 
the business of selling sugar at Lyalpur. Thakur Das and 
Mathura Das admittedly live at Lyalpur where they have 
got a cotton ginning factory. The suit was resisted on 
various grounds. The issues were fixed by the learned 
Additional Subordinate Judge on the 23rd October, 1918. 
On the 23rd November, 1918 the plaintiff firm made an 
application purporting to be under O. XI, r. 14. By the 
said application the plaintiff firm asked the court, to 
require the defendants to produce into court certain 
books and other documents which were detailed in the 
application. On the 29th November, 1918, the learned 
Subordinate Judge made an order to the effect that notice 
should be issued. On the13th January, 1919, a notice on the 
said application was issued and was served upon the plea- 
der for the defendants. The notice was in the form No. 
6 given in appendix C to the Code of Civil Procedure. As 
the notice was not complied with, a second application was 
made on behalf of the plaintiff firm on the 4th April, 1919. 
The pleader for the defendant No. 1 stated to the court 
that the papers called for by the court will be produced if 
all or any of them were found in the possession of Jai Ram 
Das. No papers seem to have beenfiled. On the 24th April, 
1919, a third application was made on behalf of the plaintiff 
firm to the same effect. A notice was issued which was 
affixed to the gate ofthe house of Jai Ram Das as the 
latter was not found at home. This application also provede 
infructuous. On the 2nd June, 1919, a fourth application 
was made on behalf of the plaintiff firm to the same effect. 
The learned Subordinate Judge allowed the defendant No. 1 
to produce the documents called for within ten days. The 
order was not complied with. On-the 28th July, 1919, the 
plaintiff filed an application purporting to be under Qrder XI, 
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rule 15. The learned Subordinate Judge directed that notice 
should issue. The notice was served upon the pleader for 
defendant No. 1 on the 4th August, 1919. The case came 
up for hearing on the 12th August, 1919 and the plaintiff 
firm applied to the court for an order striking off the 
defence of the two defendants. The learned Subordinate 
Judge put off the case to the 15th August, 1919, directing 
the production of the books and the documents called for 
from Jai Ram Das. On the 15th August, 1919, Jai Ram 
Das filed an application stating that he had the books with 
him in court and implying that he had brought them also 
into court before but stating that none of the books or 
documents was in any way relevant to the dispute between | 
him and the plaintiff firm. He, however, offered to make 
over the books to the court and allow their inspection. 
This offer was not accepted by the plaintiff firm which 
insisted upon its prayer to the court to strike off the 
defence, and the learned Subordinate Judge acceded to the 
request of the plaintiff firm. > 


Sofar we have recited the facts that led to the striking 
off the defence of Jai Ram Das. The facts relating to the 
striking off the defence of Mathura Das and Thakur Das 
are somewhat different. On the 24th April, 1919, interroga- 
tories were filed on behalf of the plaintiff with a request 
that they should be served upon Mathura Das and Jai Ram 
Das for replies. The interrogatories for Mathura Das were 
served upon his pleader. Jai Ram Das made replies to the 
interrogatories that were served upon him and they were 
filed on the 28rd May, 1919. No replies were received from 
Mathura Das. The plaintiff firm again applied to the court 
to conipel Mathura Das to file answers to the interroga- 
tories. The pleader for Mathura Das stated that there was 
martial law at Lyalpur and he could not get into touch 
with his client. On the 17th June, 1919, the learned Sub- 
ordinate Judge made an order that the replies to the 
interrogatories should be filed into court within ten days 
after the termination of the martial law at Lyalpur. On 
the "28th July, 1919, no replies having been received, the 
plaintiff firm asked the trial court to strike off the defence 
of Mathura Das. The pleader who was appearing for him 
stated that though martial law had been withdrawn yet the 
whereabouts of his client were not known. Hehad made 
all attempts to get into communication with him but had 
failed. Thereupon the case was put off to the 12th August, 
1919. On the 12th August, 1919, the pleader for Mathura 
Das stated that he had received a wire from his client that 
he (Mathura Das) was suffering from fever and could not 
reach Oawnpore in time. The pleader asked for an adjourn- 
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ment which request was rejected. The defence of Mathura 
Das was thereupon struck offon the'12th August, 1919. 
In respect of the application against Jai Ram Das referred 
to above the learned Subordinate Judge, according to the 
learned counsel for Jai Ram .Das who appears before us, 
made an oral order on the 13th August, 1919, striking off 
the defence of Jai Ram Das also. The written order was, 
however, made on the 28th August, 1919. The statement of 
the learned counsel for Jai Ram Das that the defence of 
his client was struck off really on the 15th August, 1919, 
is borne out by the fact that the claim of the plaintiff firm 
was tried on the 16th August, 1919, ex parte. The suit was 
tried on the 16th August, 1919, and decreed ex parte the 
same day. 

Jai Ram Das and Mathura Das have preferred two 
separate appeals from the orders striking off their defence. 
The appeal of Jai Ram Das is No. 186 of 1919 and the 
other appeal is the one that has not yet been numbered. 


The third appeal, i. e., the one from the ex parte decree, . 


No. 319 of 1919, is jointly by Jai Ram Das and Mathura 
Das. They contend that the orders of the learned Sub- 
ordinate Judge striking off their defences are invalid in 
law and in any case were passed without the exercise of 
proper discretion. 


We will take up the case of Jai Ram Das first. 


There is no doubt that several attempts were made. 


by the plaintiff firm ‘to compel Jai Ram Das to produce 
in court certain documents. All the applications on 
behalf of. the plaintiff firm except the last one dated the 
28th July, 1919, were applications under Order XI, 


rule 14. They were merely for the production of documents - 


into court. At the first blush it does appear that the 
conduct of Jai Ram Das was contumacious, but we find 
that there is evidence on the record to show that as 
early as the 31st May, 1919 in answer. to the interrogatories 
served upon him by the plaintiff firm he had stated distinctly 
that the documents that were called for from him were-not 
in his possession. Bat if it be conceded for the sake of 
argument for a moment that Jai Ram Das was guilty of 
disobedience of the order of the court, was the court justified 
in striking off his defence? The order of the court to Jai 
Ram Das to produce the books was an order made under 
Order XI,rule 14. The non-compliance of that order does not 
warrant the striking off the defence of the party which is 
guilty of the non-compliance of the order. The grounds upon 
which the discretion is given to a trial court for striking off 
the defence of a defendant are given in rule 21 of Order XI 
of the Civil Procedure Code. According to thes said rale 
x64R ě o: i 
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there are three grounds only upon which a trial court is 
justified in striking off the defence of a defendant or dismiss 
the suit of a plaintiff, namely, (1) the refusal to answer 
interrogatories, (2) the refusal to make discovery of docu- 
ments, (3) refusal to permit inspection of documents. Now 
rule 14 of Order XI of the Code of Civil Procedure does not 
relate either to the answering of interrogatories or the 
discovery or inspection of documents. The rule relating to 
discovery is embodied in rule 12 of Order XI and the rule ° 
relating to the inspection of documents is to be found in 
rule 18 of the same order. Inthe present case the learned 
Subordinate Judge made no order either under rule 12 or 
rule 18 of Order XI of the Code of Civil Procedure. It is, 
however, contended on behalf of the plaintiff firm that the 
notice which was issued to Jai Ram Das was one that 
required inspection of documents called for from him. The 
form of notice to be issued under Order XI, rule 14 is given 


.in Appendix C, form No. 6. The notice that was issued in 


the present case does not comply with the form given in 


* Appendix O. The said form begins thus :— 


“ Upon hearing...and upon reading the affidavit of...filed 
...the day...... is . 


In the present case no affidavit was filed on behalf of 
the plaintiff stating the reasons for which the books were 
summoned from Jai Ram Das or showing in what manner 
were they relevant to the dispute between the parties. It is, 
however, contended that when a set form is given by the 
legislature for the issue of notice and that form is complied 
with, the notice, if not bad, would entail the penalty exacted 
by the trial court from Jai Ram Das. The argument may 
be called a technical argument. The obvious reply, a 
technical one also, is that the notice which we find on the 
record is not strictly in accordance with form No. 6. As we 
find that the learned Subordinate Judge had made no order 
for the inspection of documents and indeed he could not 
have made one as the provisions of rule 18 of Order XI had 
not. been complied with, the non-compliance of the order to 
produce books or documents into court did not justify the 
trial court to strike off the defence of Jai Ram Das. 


Now we take up the case of Mathura Das. The in- 
terrogatories were served upon hig pleader. There is no 
material on the record to show whether the pleader sent those 
interrogatories to Mathura Das. It may, however, be said 
that if they were not sent that was ‘the fault of the pleader, 
and the omission by the pleader would in no way affect the 
right of the plaintiff to demand the court below to enforce 
the provisions of rule 21, Order XI against Mathura Dag. 
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However that may be, it is in evidence that Lyalpur was 
under martial law up to somewhere in the beginning of July, 
1919. Subsequent tə the date the pleader for Mathura Das 
lost touch with him and could not get into communication 
with him. On the 12th Angust, 1919, before the order for 
striking off the defence of Mathura Das was made, his pleader 
requested the eourt to allow a few days to enable his client 
to come up to Cawnpore on the ground that his client had 
been ill with fever. The statement of the pleader may or 
may not have been correct but we think that under the 
circumstances of the conditions of life in the Punjab at that 
time, the learned Subordinate Judge would have exercised a 
wiser discretion in allowing a few days’ adjournment to 
Mathura Das. Moreover, if the case has to go back for the 
adm'ssion of the defence of Jai Ram Das, the trial would be 
uite incomplete if the defence of Mathura Das is kept out. 
e, therefore, allow both the appeals of Jai Ram Das and 
Mathura Das and set aside the orders of the learned Sub- 
ordinate Judge dated the 12th August and the 28th August, 
1919, respectively, striking off the defence of Jai Ram Das 
and Mathura Das. The result, therefore, is that we set aside 
the ex parte decree in the connected appeal no. 319 of 1919 
and also direct that the case be restored to the file of the 
court below, defences from Jai Ram Das and Mathura Das 
received, and the case tried according to law. As to costs 
we direct that they should be costs in the cause including 
fees in this Court of all the three appeals on the higher 


scale. 
Appeals allowed. 


PRIVY COUNCIL. 





SABZ ALI KHAN (Plaintiff-Appellant) 
VET SUS 


KHAIR MUHAMMAD KHAN AND 
Orusrs (Defendants- Respondents). 

Pre-emption—Agricultural land—Pre-emption Acts of 1905 and 1913— 
Right to pre-empt—Onsettled district—Oral tradition being evidence 
of relationship. f è 
On a sale of agricultural land in tbe Punjab, the right to pre- 

` empt is open to every one of the vendor's heirs, the preferential 
right among them being determined according to the order of 

succession. 

Jang Bahadar Khan v. Karam Khan and others; (1908) P. R. 
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In unsettled districts where records of births and deaths -are 
not available, questions of relationship will have to be determined 
upon mere oral evidence, though close scrutiny is necessary in 
such cases. 


Judgment of the Chief Court reversed. 


The suit was one for pre-emption of agricultural lands 
in the Punjab. The parties belong to the agricultural tribe 
of Bugti Bilochis. The facts are fully set out in their 
Lordships’ judgment. 

The only question the case was whether the appellant’s 
relationship to the vendor, Khair Muhammad Khan, was 
established. The District Judge held it proved and decreed 
the appellant’s suit. The Chief Court came to the conclu- 


‘sion that the evidence, not being supported by documents, 


was not sufficient to establish the relationship and dismissed 
the Appellant’s suit. 


Hence the present appeal. 


1921, Nov., 18. De Gruyther, K. O., and Bishen Narain for. 
Appellant. 


Every heir of the vendor, Khair Muhammad, ie entitl- 
ed to preempt, though the nearer heir may have a pre- 
ferential right. Jang Bahadar Khan v. Karam Khan and 
others (1). “In this case, there is no contest as between 
the Appellant and others who might be nearerin point of 
relationship to the vendor. No records of births and deaths 
are available in the district to which the parties belong. We 
have established the relationship by the testimony of several 
witnesses. The District Judge who heard the witnesses 
held that it was sufficient to establish the relationship. The 
Chief Court was wrong in holding otherwise. (Evidence of 
the Appellant and his witnesses read out.) 


The judgment of their Lordships was delivered by _ 


Lorn BuogmasteR.—The question raised upon this appeal 
is whether the appellant has proved his right to exercise 


` the privilege of pre-emption conferred by Section 12 of 


the. Punjab Pre-emption Act, 1905. The material part of 
that section is in these terms:— 


“t2. Subject to the provisions of Section rr, the right of pre- 
emption ic respect of agricultural laud and village immoveable 
property shall vest— l 

(a) In the case of the sale of such land or property by a sole 
owner or occupancy tenant, or, when such land or property is held 
jointly, by the co-sharers, in the persons who but for such sale 
would be entitled to ‘inherit the property in the event of his or 
their decease, in order of succession ;”’ 

(1) 1908, P. R. ar. 
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It is important to notice that the section does not con- 
template merely inheritance by one person or even bya 
group of people who at the critical moment would be together 
equally entitled to inherit the property sold, if the vendor 
were dead, but it assumes that there will be different priori- 
ties as between the different claimants and that such priori- 
ties shall be determined in due order of succession. The 
meaning of the rather obscurely worded Section 12 (a) 
is made clear by Section 25 of the Act, which is as fol- 
lows:— 

“25. When more suits than one arising out of the same sale 
are pending, the plaintiff in each suit shall be joined as defendant 
„in each of the other suits, and in deciding the suits the Court shall 
in each decree state the order in which each claimant is entitled to 
exercise his right.” 

There may be several claimants for pre-emption in res- 
pect of the same sale, those with inferior rights to pre-empt 
trusting that those whose rights are superior to theirs may 


be unwilling or unable to pay the pre-emption price decreed. ° 


To be in a position to enforce by suit a claim to pre- 
empt under the Act, the claimant must, under Section .17 of 
the Act, have given a notice within a limited time of his in- 
tention to enforce his right of pre-emption. It is obvious 
that a claimant to be successful need not have been at the 
date of the sale or at any time the heir-presumptive of the 
vendor. The heir-presumptive may not have the means to 
purchase, or for any reason may not be desirous to purchase, 
and may have omitted to give within the time limited 
a notice of his intention to pre-empt. 


In Jang Bahadar Khan v. Karam Khan and others ('), 
which was a suit to enforce a right of pre-emption on a sale 
of agricultural land, the vendor had sons and brothers, who 
had not claimed to pre-empt, and who were admittedly 
nearer in succession to the vendor than the plaintiff was, and 
the Chief Court of the Punjab (Rattigan and Lal Chand, JJ.) 
held ‘ that clause (a), section 12 (of the Punjab Pre-emption 
Act, 1905) is applicable to the ‘case, though the nearer heirs 
have not sued for pre-emption.” The Punjab Pre-emption 
Act, 1905, was repealed by the Punjab Preemption Act, 
1913, and in Section 15 (a) of the latter Act, Section 12 (a) of 
_ the former Act is re-enacted in clearer language and in con- 
formity with the decision of the Chief Court above referred to: 


It is now necessary to consider what were the facts in 
the suit in which this appeal has arigen and upon which it 
depends. The transaction which has been rightly held by 
each of the Courts below to have been a sale of agricultural 

(r) [1908] P. Res 21. 
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land to which the Punjab Pre-emvtion Act, 1905, applied, 
took place on the 19th January, 1912, and this suit was 
brought on the 13th ‘January, 1913. The suit was brought 
within the period allowed for bringing a suit for pre-emption. 
It is probable that the plaintiff had delayed to bring his 
suit in order to see whether any person with a preferential 
right would bring a suit for’ pre-emption, The vendors 
of the land in question were Khair Muhammad Khan, who 
is a respondent to this appeal, and his nephew Haidar 
Khan, who died before suit and is represented in the 
suit by his minor son Mauj Ali Khan under the guardi- 
anship of the respondent Khair Muhammad Khan. At 
the date of the sale the respondent Mauj Ali Khan was 
about 7 years of age. The vendors were members of .an 
agricultural tribal family, and were Bugti Bilochis. The 
plaintiff alleged that he was a member of that family. The 
vendee was not a member of that tribal family. The plain- 
tiff, who is the appellant here, duly made his claim to pre- 


‘empt. The only other claimant to pre-empt was Mussammat 


Izzat Khatun, who was a daughter of Piran Khan, deceased, 
who had been a brother of Khair Muhammad Khan and an 
uncle of Haidar Khan. She had made her claim to pre- 
empt, and she brought her suit to enforce that claim, and 
was joined as a defendant in this plaintiff’s suit. By agree- 
ment it was arranged that the evidence’ recorded in either 
suit should be treated ‘as evidence in the other. Evidence 
was recorded which strongly went to prove that in the tri- 
bal family of which Mussammat Izzat Khatun was a mem- 
ber there was a custom by which females were excluded 
from inheriting so long as there was a male member living. 
Mussammat Izzat Khatun abandoned her suit, as the Trial 
Judge believed, because she knew that she could not prove 
that she as a female was an heir entitled to inherit, and 
her suit was dismissed. 

When Mussammat Izzat Khatun’s suit was dismissed, 
Sabz Ali, the plaintiff, became the only person claiming the 
right to preempt. His case was and is that he and the 
vendors were descended in male line from one Mirza Khan, 
and consequently that he was a person in whom was vested 
by Section 12 (a) of the Acta right of pre-emption in the 
property which had been sold on the 19th January, 1912. 
There is no contest as between Sabz Ali Khan and others 
who might be nearer in point of relationship. The sole 
question is whether he has proved his position of male 
relationship to the vendors. The learned District Judge 
before whom the case was tried thought that he had, but 
the Chief Court thought otherwise, and from their: decree 
the present appeal proceeds. , 
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The point thus raised is difficult for determination, 
because it must be remembered that the persons in relation 
to whom this question arises are not people among whom 
there are accessible records of births and deaths, nor with 
whom these events are preserved in written family memo- 
rials. It is, therefore, necessary to depend upon oral tradi- 
tion, and this requires close scrutiny, but their Lordships 
see no reason why in such circumstances this tradition 
should be regarded as weak and unsatisfactory merely 
because’it may in one or two respects fail to satisfy the 
strict conditions that would be necessary for proving a 
pedigree where records and documents could be'used. A 
pedigree was in fact prepared, and it purported to show 
that the appellant, Sabz Ali Khan, was a descendant equally 
with the vendors from Mirza Khan. As to it Sabz Ali, the 
plaintiff, who was culled aga witness for the defendants, 
stated, ‘“ The pedigree-table which has been filed along with 
the petition of plaint has been prepared by me. It was 
dictated to me by the (my) father. He had dictated it from 
his memory. e, Biloches, commit to memory the names 
of our ancestors............ names of ancestors are recited on 
the occasions of marriages. Those names are made men- 
tion of at the time of betrothal.” The first witness: was 
one of the vendors, who said in general words that Sabz 
Ali Khan was a “ yakjaddi,” which means that they were 
both descended from one ancestor, and he specified the two 
sons of Mirza Khan through whom the descent took place. 
It is true that he interposed a generation in his own branch 
of the family, which found no place in the pedigree pre- 
pared by the plaintiff ; but beyond that his statement of his 
descent agreed with the pedigree, but he did not prove the 
exact descent and relationship of Sabz Ali Khan. The 
next witness, Mehran Khan, who is also a relation of the 
vendor, again declared that the appellant was their agnatic 
relation, aud he knew the name of Sabz Ali Khan’s grand- 
father, but he appeared to know no more. Jia Khan, who 
was also descended from the same stock, again referred in 
general terms to the relationship, and gave some more 
specific evidence. He spoke as to two sons of Mirza Khan, 
and traced down the descent to the vendor Khair Muham- 
mad, but he also introduced a further generation beyond 
that shown in the pedigree. He aceta in general terms 
that Mirza Khan’s son, Mehran Ali, was the ancestor of 
Sabz Ali Khan and himself. Muhammad Bakhsh gave 
definite evidence to the same effect, but he traced Sabz Ali 
Khan back to Mirza Khan in accordance with the pedigree 
put forward. Pir Bakbsh, who was a relation, gave detail- 
ed evidence to the same effect, and traced the appellant's 
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descent in exact agreement with the pedigree; but he again 
introduced a further generation in the vendor’s descent, 
and it is probable that tha pedigree needs to be amended 
in this respect. The learned Judges of the Chief Court dis- 
regarded the evidence of this witness onthe ground that he 
had stayed with an interested party, and this is doubtless 
a matter for consideration, but they also regarded his 
pedigree as inexact, and this is only accurate so far as the 
omission of the one step is concerned. 


Two Sardars, Sardar Bahadur Mahrab Khan and Khan 
Bahadur Sardar Gauhar Khan, whose authority and ere 
dibility no one has ventured to question, both said that 
Sabz Ali Khan belonged to their family, although they 
were not personally acquainted with him, and his degree 
of relationship was remote, This evidence satisfied the 
District Judge, but in the Chief Court of the Punjab the 
evidence was considered iusnfficient, because a part of it 
does not agree in detail, as has already been pointed out, 
with the pedigree table prupounded by the plaintiff. 


With regard to some of the witnesses, the learned Judges _ 
of the Chief Court say that the knowledge of details is 
unreliable, and they comment upon the fact that the rela- 
tionship is supported by no documentary evidence at all, 
the relationship between the defendants and the plaintiff 
being, in their opinion, too visionary to support the claim. 
Their, Lordships are much impressed with the importance 
of showing that claims of this character which disturb a 
bona-fide purchaser in the quiet possession of his property 
should not be based on untrustworthy evidence ; but it must 
be remembered that the Legislature has conferred these 
rights, and that if they are to be enjoyed by people where 
formal records cannot be expected to exist, reliance can 
only be placed upon memory and tradition, and in this 
case they think the evidence satisfies the necessary test. 
Their Lordships, therefore, think that the plaintiff has estab- 
lished his relationship, and that accordingly this appeal 
ought to be allowed, the decree of the Chief Court set aside 
with costs, and the decree of the District Court restored, 
with this variation, that the date when payment into Court 
of the sum decreed should be made shall’ be extended to 
the Ist July, 1922, or to such later date as the District 
«Judge of Dera Ghazi Khan may fix. The appellant will 
have his costs of this appeal. - 


Their Lordships will humbly advise His Majesty accor- 


dingly. 
. Appeal allowed, 
Ranken, Ford and Chester :—Solicitors for appellant. ` 
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SARUP SONAR PRKNA 
. versus 1922 
E RAM SUNDAR THAKURAIN AND OTHERS.* April, 13.- 


. + Code of Criminal Procedure (Act V of 1898), Section 250—Frivolous 
i or vexatious atcusation—Offence not triable by the Magistrate dis- 
charging accused—If Magistrate can order payment of compensation 
to accused, i 
A Magistrate can take action under clause (x) of section 250 
of the Criminal Procedure Code only in those cases in which the 
offence is triable by him. Where, therefore, in a case in which 
the offence was triable by the Court of Session, a Magistrate dis- 
charged the accused after enquiry and ordered payment of com- 
pensation to the accused : 


eld, that the order regarding payment of compensation was 
illegal. 


OniminaL ReverEncg made by H. E. Houme, Esqe., Ses- 
sions Judge of Gorakhpur. ° 


The parties were not represented. 


Referring Order—This is an application to me to order further 
enquiry into the case of certain accused who have been discharged 
by the learned Joint Magistrate of Gorakbpur. The learned 
Magistrate has made a careful enquiry and 1 see no reason why 
I should direct the matter to be taken up again. There is, how- 
ever, one point which I must deal with. The learned Magistrate 
has ordered uuder section 250 that the complainant should pay 
compensation to the accuséd on account of having brought a 
frivolous and vexatious charge. Now, under clause i of section “4 
250, the procedure of the section applies only to offences triable 
by a Magistrate. Ia the present case, however, it appears from 
the Magistrate’s order that the offence was triable as a dacoity by 
the Court of Session. I accordingly hereby call upon the Magis- 
trate concerned to explain why the order awarding compensation 
should not be reported to the Hon'ble the High Court with a 
view to its being set aside as illegal, inasmuch as the offence to 
which it related was not triable by a Magistrate. I shall be obliged 
if the Magistrate will be good enough to let me have his explanation 
within ten days, if possible. 


The following jadgment was delivered by 


Linpsay, J.—I have read the referring order of the Lindsay, J. 
learned Sessions Judge. The order of the Sub-Divisional 
Magistrate is clearly an illegal one and must, therefore, be 
set aside as recommended by the learned Sessions Judge. 

I order accordingly. 


Lrewaar, J. 


Reference aocepted, 


Cr, Ref. No, 171 of 1922. E 
x ör . 


Piggott, J. 
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MOHAN LAL ann anotTHer (Plaintiffs) 
versus j 
MAHMUD HUSAIN anp otHers (Defendants).* 


Muhammadan Law— Hiba-bil-ewas—Passing of consideration necessary 
to validate gift. 


Under the Mohamedan law a gift may be either simple or cou- 
pled with consideration (2ida-di/-ewas). A gift pure and simple, 
unless accompanied by delivery of the thing given so far as itis 
capable of delivery, is invalid. In a Atba-dil-ewasz, actual payment 
of the consideration must be proved and the dona fde intention 
of the donor to divest himself in praesenti of the property and to 
confer it upon the donee must also be proved. Where, therefore, 
a gift was made in consideration of the donee relinquishing certain 
tights, and it was not proved that the donee ever dia 50, 4e/d, the 
gift was invalid, and property never passed to the donee. 


SECOND APPEAL from a decree of H. E. HOLME, ESQ., 


‘District Judge of Bareilly, modifying a decree of Babu 


Baijnath Das, Subordinate Judge. 

B. E. O'Conor and Surendro Nath Sen, for the appel- 
lants. 

Iqbal Ahmad and Mukhtar Ahmad, for the respondents. 


The judgment of the court was delivered by 


Priaaort, J.—This is a second appeal on the part of two 
plaintiffs whose claim for possession of certain house pro-- 
perty in the town of Bareilly m been dismissed by both the 
courts below. 

The plaintiffs claim the scant under a deed of gale of 
the year 1916 executed by two persons, Abdul Latif and 
Abdul Hafiz. Their case is that the said vendors obtained 
the property by inheritance from their mother Zohra Bibi, 
who again obtained the property by gift from her mother, 
Musammat Sakina Bibi. The deed of gift in question ig 
dated the 2nd of June, 1900, and was executed, not by 
Sakina Bibi herself, but by one Saiyid Ali Husain acting as 
her special attorney. The plaintiffs having been put to 
proof of their title, a number of issues were framed, and, as 
a matter of fact, both parties pressed upon the courts below 
alternative and inconsistent pleadings to an extent which 
has served to cloud the plain issues in the case and to 
introduce elements of confusion which have led to the delay 
and trouble we have found in determining the appeal. When 
it was first argued before us, we decided that it was not 
expedient that we should proceed further without obtaining 
clear findings upon certain questions of fact. The findings 

° * 5, A. No. gar of 1918. 
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on the issues remitted by us are substantially in favour of 
the plaintiffs-appellants, so far as they go; but as the case 
has been finally argued out after the return of the remand 
findings, we have come to the conclusion that the appeal 
cannot succeed. 


The first question is whether Musammat Zohra Bibi held 
a good title to this property under the deed of gift of the 
2nd of June, 1900. We may pass over a number of questions 
which were raised in this connection and concentrate upon 
what is really the essential point in the case. The deed of 
the 2nd of June, 1900, is unquestionably what is known in 
the Muhammedan law as a heba-bil-ewas, or a gift for consi- 
deration. The authority of the special attorney who exe- 
cuted the same most definitely was to convey this house 
property in Bareilly to Musammat Zohra Bibi as a gift, but 
for a consideration, that consideration being the surrender 
by Zohra Bibi of certain rights. Itis not important to 
‘consider what those rights precisely were. The deed itself 
upon its wording carries out the intention expressed in the 
power of attorney, that is to say, it purports to convey the 
house property in return for the surrender of Musammat 
Zohra Bibi’s rights. Their Lordships of the Privy Council 
in the case of .Chaudhri Mehdi Hasan v. Muhammad 
Hasan ('), have clearly laid down the law upon this 
point. A conveyance by way of gift as between Muham- 
medans may be by deed of gift simply, or by deed of 
gift coupled with consideration. If the former, unless 
accompanied by delivery of the thing given, so far as 
it is capable of delivery, it is invalid. Ifthe latter, actual 
payment of the consideration must be proved and the bona 
fide intention of the donor to divest himself én praesenti of 
the property and to confer it upon the donee must also be 
proved. The learned District Judge has found that there is 
no evidence that Musammat Zohra Bibi relinquished any- 
thing, or surrendered any rights, or, in short, returned any 
consideration for the conveyance in her favour purporting 
to be effected by this document. In view of this finding it 
seems scarcely necessary for ua to go into the alternative 
question whether it is proved that possession passed, except 
in so far as that alternative question is involved in certain 
further pleas taken on behalf of the appellants. In the 
courts below much reliance was placed by the plaintiffs upon 
the contention that they and their predecessors-in-title had 
perfected a good title by adverse possession against Sakina 
Bibi and her heirs for twelve years and more from the date 
of the deed of gift. As a matter of fact, in the month of 
June 1900, the property was in the possession of certain 
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lessees and remained in the possession of those lessees until’ 
the year 1918. There is no evidence that those lessees ever 
paid rent to Musammat Zohra Bibi. They appear to have 


° Momax Làn paid rent to Muhammad phren, son of Sakina Bibi and, 


v. 
Maumup 
Husa. 


Piggott, J. 


therefore, brother of Zobra Bibi. It is claimed on his behalf 
that he received that rent as owner; while the case for the 
appellants, when sifted out thoroughly, will be found to rest 
upon the contention that Muhammad Ehsan received this 
rent as agent for Zohra Bibi. It seems sufficient to say that 
there is no real fourdation for this plea, either. in the 
findings of the courts below, or in such evidence as has been 
brought to our notice. - 


The other point taken is that the heirs of Sakina Bibi are 
in some way or other estopped from denying, either the 
validity of the transfer in Zohra Bibi’s favour, or the fact of 
her possession. This plea is based in substance upon certain 
words used in the judgment of the lower appellate court 
which are quoted in the first paragraph of the memorandum ` 
of appeal before us. Undoubtedly the expression so quoted, 
taken by itself, lends some colour to the appellants’ con- 
tention, although it may be noted that the expression used, 
namely, that the “ family ” had allowed the sons of Zohra 
Bibi to hold the property in suit as exclusive owners, is a 
dangerously vague one. Apart from this, however, the 
judgment of the learned District Judge requires to be fairly 
considered as a whole. When so considered, it seems clear 
enough that the lower appellate court intended to find, what 


` it has ‘found in express words in a later paragraph of the 


judgment, namely, that possession never passed to Zohra 
‘Bibi and that the evidence for the plaintiffs failed to prove 
anything more than that in the year 1918 the sons of Zohra 

“Bibi had somehow come to be in effective possession of the 
house to this extent that they executed a fresh lease in ` 
favour of another tenant and managed to put their tenant 
into possession. This finding is not sufficient to support 
either the general plea of estoppel'in the form in which it 
is taken in the memorandum of appeal, or any more explicit 
plea based upon the wording of section 41 of the Transfer 
of Property Act No. IV of 1882. 


For these reasons we dismiss this appeal with costs. 
ies , Appeal dismissed. 
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d PACHKAURI LAL AND ANOTHER (Defendants) 
versus 
MUL CHAND ann anoruer (Plaintiffs) .* 


Negotiable Instruments Act, sections 6g, 706—Hundi drawn by drawer on 
himsel{— Presentation for payment not necessary. 

The defendant drew a Mundi on himself in favour of the plain- 
tiff.. In a suit to recover the amount due thereon the defendant 
pleaded that for want of presentation on due date, the suit was 
not maintainable under section 64 of the Negotiable Instruments 
Act: Ae/d, that the drawer and the drawee being the same, the 
drawer could not suffer any damage from non-presentation, and 

- presentation for payment was not necessary under section 76 of 
the Act ; eld, also, that the Hundi was not a promissory note. 
Szoonp APPEAL, froma decree of L. 8. WHITE, ESQ., 
District Judge of Cawnpore, con eeuting a decree of Maulvi 
Muhammad Husain, Additional Subordinate Judge. 


Gulsari Lal and Surendra Nath Sen, for the appellants. 
-§. M. Sulaiman, for the respondents. 
The judgment of the court was delivered by 


Ryves, J.—This appeal arises out of a Aundi drawn by 
Behari Lal Balmakund on the firm of Behari Lal Balmakund 
in favour of Mul Chand, the plaintiffs agreeing to pay him 
Rs. 2,000 within ninety days from the 30th of April, 1918, 
with interest at 12 per cent. per annum. The plaintiffs 
gave the defendants credit for certain items and sued for 
Rs. 1,906, the balance with interest. 


The main defence of the contesting defendants was the 
denial of the execution of the hundi. Alternatively, it was 
claimed that execution by one member of the firm would 
not bind the other members as the money was not required 
for or used in the business of the firm. 


The trial court decreed the suit. On appeala further 
point was taken, namely, that as. the hundi hadinot been 
presented, the provisions-of section 64 of the Negotiable 
Instruments Act barred the suit. The other pleas raised 
in the trial court were reiterated. On this new point the 
court below held that this particular Aundi was really a 
promissory note and, therefore, did not fall within section 64 
of the Negotiable Instruments Act. In this view we are 
unable to agree; but it seems to us that the provisions of 
section 76 clause (d) render presentation unnecessary in 

„this case. According to that section no presentation for 
payment is necessary “as against the drawer, if the drawer 
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could not suffer damage from the want of such presenta- 
tion”. In this case the drawer and the drawee were the 
same, and, therefore, both of them knew when the hundi was 
executed, that it was payable ninety days thereafter, and on 
the expiration of the ninety days, both of them knew that 
it had not been paid. Thus, no question of damage can 
arise and the cases cited are, therefore, not ‘applicable. 


There remains another point, however, which has not 
been decided and that is whether, when Behari Lal executed 
this hundi, he was acting for the firm, and whether the money 
was required for the business of the firm. On this point 
there is no clear finding by the District Judge. We, ther - 
fore, refer an issue to the learned District Judge, namely, 
did Behari Lal borrow this Rs. 2,000 for the business of the 
firm Behari Lal Makund Lal? No further evidence will be 
taken. On return of the finding the usual ten days will be 
allowed for objections. 


Issue remitted. 


PRIVY COUNCIL. 


Eman 


THE SECRETARY OF STATE FOR INDIA 
IN OOUNCIL (Appellant) 


Versus 


MAHARAJA OF VIZIANAGRAM AND ANỌTHER 
(Respondents). 
Alluvial aceretion— Title to—‘Gradual, slow and imperceptible”, mean- 
ing of —English rule—Bengal Regulation XI of 1825, Section g— 
Applicability to Madras. 

A certain /anka formed by alluvion in the bed of the Godavari 
river in the Madras Presidency had been in possession of the res- 
pondents. The Government of India claimed title fo this /anka 

- and levied penal assessment. There were concurrent findings of 
the Courts in India that the Zanka in dispute had been formed 
laterally in contiguity with the respondent's lands, but it was con- 
tended that the formation was oot “gradual, slow and impercepti- 
ble,” and that, therefore, the respondents had no title to the Zanka 
in dispute : 

Held, that the word “ slow and imperceptible” are only quali- 
fications of the word “ gradual’, that this word with its qualifica- 
tions only defines a test relative to the conditions to which it is 
applied, and that the accretions must be held to have been “ gradual, 
slew and imperceptible” and to be the property of the respondents. 

Rex vy. Yarborough, [1824] 3 B. & C., 91 and section 4 of the 
Benge! Regulation XI of 1825 referred to. 
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APPEAL (No. 11 of 1920) from a decree of the High 
Court at Madras, affirming a decree of the Temporary Sub- 
ordinate Judge of Coconada. : 


The subject-matter of the dispute was an island or lanka 
formed in the Godavari river. The lanka had been in pos- 
session of the respondents. The appellant levied penal 
assessment which was paid under protest by the respond- 
ents. The suit was brought by the respondents for a de- 
claration of their title to the lanka and the refund of the 
‘amount’ paid under protest. The appellant contended that 
the island was formed in the bed ofa tidal and navigable 
river and, as such, belonged to the Government. ‘The trial 
Judge found that the suit lands were an accretion to the 
respondent’s lands, that they were not a vertical accretion 
to the bed of the river, and that the appellant had no title 
to them. 

On appeal, the High Court (Ayling and Srinivasa Aiyan- 
gar, JJ.) confirmed the findings of the Subordinate Judge 
and dismissed the appeal. 

Hence the present appeal. 

De Gruyther, K.. C. and Brown, for the appellant :—The 
documentary evidence in the case clearly shows that the 
formation of the suit lands was very rapid and not “ gradual, 
slow and imperceptible” as is required by law to give title 
to the respondents. There is no specific rule of accretions 
applicable to Madras but the rule of justice, equity and 

ood conscience is to be applied, å. e., the rule of English 
aw. 

Wagella Rajsangi v. Masludin (2). 

The rule in English law is well established that a title 
by accretion is acquired only where the accretion is “ gra- 
dual, slow and imperceptible”. 


Rex v. Yarborough (8), Attorney-General of S. Nigeria 
v. Holt and Co. (8). 


The accretion in this case does not satisfy the test. 
Bengal Regulation XI of 1825 refers to “ Gradual acces- 
sion’. It only applies to cases of incrementum latens. 


Nogender Chunder Ghose v. Mahomed Esop (4). 

There is no distinction between the English rule and the 
Indian rule. The High Court relied too much on the obser- 
vations in Srinath Roy v. Dinabandhu Sen (5). 

(1) [1887] L. R- 14 I. A., 89 (96). (2) {1824] 3B. & Cor. 


(3) [t915] A. C 599, 613. (4) [1872] 10 Ben., Ls R., 406, P. C 
(5) [1914] L. R, 41 I. Ay, 231. . 
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Upjohn, K. 0., Sir George Lowndes, K. C. and Raikes for . 
the respondents :—It.is not open to the appellant to argue 
the question now,raised. No issue was framed on this ques- 
tion nor was any evidence called. The facts found by the 
Courts show that the lands were formed as a gradual accre- 
tion. The test laid down in the Bengal Regulation applies 


to Madras. : 
Balusu Ramalakshmamma v. Collector of Godavari Dis- 
trict (1). 


The true test, whether in India or in England, is that 
. the accretion must de due to the ordinary and natural action 
of the river. What may be considered abno._ial in an 
English river, may be normal in the large Indian rivers. The 
onus was on the appellant and it was not discharged. 


Haidar Khan v. Secretary of State for India (*). 
De Gruyther, K. C., replied. 
Their Lordships’ judgment was delivered by 


Lorp Carson.—The question in dispute in this action 
is as to the ownership of a certain lanka formed by alluvion 
in the bed of the river Godavari. It consists at the present 
time of an island being surrounded on all sides by the river, 
and in extent consists of about 1,000 acres. At the-place 
where this lanka is situated the Godavari is both navigable 
and tidal, and it is not disputed that the bed of the river at 
that place belongs to the Government of India. The extent 
of the river and the operation of its currents in forming 
alluvial tracts during the flood season must be borne in | 
mind with reference to questions arising in this case. A 
description of this river will be found at p. 465 of Indian 
Law Reports, 22 Madras. 


The Maharajah of Vizianagram, the first respondent, has 
for some years been in possession of this property; the 
other respondent is a trustee of the Vizianagram estates. 


The defendant (appellant), as representing the Govern- 
mént of India, treating the Maharajah and his tenants as 
being in unlawful occupation of the lands in question, pro- 
ceeded to levy penal assessment in respect of them amount- 
ing to Rs. 9,029. This sum the Maharajah paid under 
protest and has brought the present action claiming a de- 
claration of title to the said lands and repayment of this 
penal assessment. 


The main questions raised by the pleadings and issues, . 
and to which the evidence was directed in the trial Court 
(1) Ee L. R, 26 I. A., 167, 
. (2) [1908] I. L. R., 36 Cal, 1P. C 
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before the Temporary Subordinate Judge, were whether the Orvar 
lanka in question was an accretion formed laterally as an o 
adjunct to or in continuity with any lanka or other property ee 
belonging to the Maharajah and became his property, or was Tun Szone- 
formed vertically as an island in the bed of the Godavari rany oF 


and was, therefore, the property of the Government. DAER 


The Subordinate Judge before whom the action was tried Covsow 
held that the lanka in question was formed by alluvion in 
contiguity with the Maharajah’s land and was subsequently 
separated therefrom by the river and gave a decree for the vitanaceax 
respondents. — 


° Lord 
On appeal the High Court of Judicature at Madras, on Garson. 
the 15th November, 1916, confirmed the decree of the lower 
Court and dismissed the appeal, concurring with the finding 
of the Temporary Subordinate Judge that theland in dispute 
was formed as a lateral extension of the Maharajah’s lanka, 
or at least of the site of his lanka. 


There are, therefore, concurrent decisions upon this the 
main question raised, and their Lordships see no reagon for . 
dissenting from the conclusion arrived at. The further 
question, however, and indeed the main one argued on behalf 
of the appellant before this Board, was that even if the lands 
in question were accretions to lands of the Maharajah, the 
propana of accretion was not such as to give him title to 
them. 


In dealing with the great rivers in India and comparing 
them with the rivers in this country, it is necessary to bear 
in mind the comparative rapidity with which formations and 
additions take place in the former. 


_ it was claimed by the appellant’s Counsel that by the 
settled law of England, which he argued was the law applic- 
able to Madras, land to be an accretion must be formed by 
gradual, slow and imperceptible degrees as laid down in the 
case of Res v. Yarborough (1) ànd other English authorities, 
and he alleged that the accretions in the present case were 
not formed by “ gradual, slow and imperceptible degrees ”. 
On the other hand, the Board were referred to section 4 of 
Bengal Regulation XI of 1825, the only requirement of 
which is that this accretion should be “ gradual”—not that 
it should be slow or imperceptible. That Regulation was. 
promulgated to be in force throughout the Provinces subject 
to the Presidency of Fort William, and did not apply to the 
Presidency of Madras. It has, however, been contended 
that this regulation embodies the law of accretion as applic- 
able generally to the rivers of India. Their Lordships do 


(1) (1824) 3 B, & Cu 91, 
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not find it necessary to decide whether the law as to accre- 
tions promulgated in the Bengal Regulation coincides with 
the law as to accretions in the Presidency of Madras or 
elsewhere in India, nor to discuss the exact meaning of the 
word ‘ perceptible” in the English rule which provides that 
all accretions must be “gradual, slow and imperceptible,” 
for assuming the applicability of the English rule, “ slow” 
and “imperceptible” are only qualifications of the word 
“ gradual,” and this word with its qualifications only defines 
a test relative to the conditions to which it is applied. In 
other words, the actual rate of progress necessary to satisfy 
the rule when used in connection with English rivers is not 
necessarily the. same when applied to the rivers of India. 
The application of the rule is, in their Lordships’ opinion, 
correctly laid down in the judgment of Mr. Justice Ayling 
in the present case when he says :— 

“Tt seems to me the recognition of title by alluvial accretion ig 
largely governed by the fact that the latter is due to the normal 
action of physical forces; and the different conditions of Indian 
and English rivers is such that what would be abnormal and almost 
miraculous in the latter is normai and commonplace in the former, 
as pointed out by their Lordships of the Privy Council in Srinazk 
Roy v. Dinabandku Sen (41 Ind. Appeals, at p. 246), I. L. R, 42, 

Calcutta 489 (at p. 531, ef seg.).” 

Their Lordships observe that neither in the plaint nor in 
the defendants’ written statement, or what is still more im- 
portant in the issues as settled, is there any question raised 
88 to the accretions being “ gradual,” “ slow” or “ impercep- 
tible”. 


Further, in their memorandum of appeal to the High 
Court, the Government did not make ‘the decision on this 

int a ground of objection. An examination of the evi- 
ence given before the trial Judge shows that although 
several of the witnesses proved that the said lankas or 
parts of them “arose gradually’’ (p. 219 of record), or 
increased “gradually” (p. 229), or ‘ gradually extended” 
(p: 240) or “ had been gradually growing in size” (p. 282), 
no question challenging this evidence was put upon cross- 
examination, nor was any evidence given on behalf of the 
appellant to attempt to displace such evidence. 


- Some attempt was made to show by a comparison of farm 
leases and accounts of different years (which were put in 
evidence on behalf of the Maharajah to prove contiguity) 
that there must have been extensive accretions at a particu- 
lar date, but such a comparison does not, when examined, 


- show the contents of the lanka but only what land in the 


‘ place was cultivated in each year, 
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Further, the judgment of Mr. Justice Srinivasa Aiyangar Orv 
has pointed out that throughont the long dispute which has 1921 
led to the present suit, the Government had never suggested ee 
that the land in question ‘“‘ was not an accretion in the sense Tas Sgorr- 
of a gradual formation”. Their Lordships doubt whether raer or 
under these circumstances it is open to the appellant to cae rog 
raise the contention under consideration, but assuming that Gouron, 
it is, their Lordships see no reason to doubt that, applying m 
the principles already explained, the accretion must be held Manarasa or 
to have been “ gradual, slow and imperceptible,” and to be Vzawaeram 
the property of the Maharajah. The order appealed from Lord 
must, therefore, be confirmed, and this appeal dismissed with Garson. 
costs. i 
, — Lordships will humbly advise His Majesty accord- 
ing. y. 

, Appeal dismissed. 

Solicitor for the Appellant : Solicitor, India Office. 


Solicitor for the Respondents : Douglas Grant. 





RANA SHEONATH SINGH (Appellant) _ Orn 
versus 1921 


BADAN SINGH anp oTHERs (Respondents). — 
Hindu Law —Ramily custon—Migration of family carrying custom of Eaa te 
primogeniture—Custom if necessarily ceases with the cesser of office. Lonp 
In a suit for partition of family properties, the principal defend- Buoxmasrss 
ant claimed that succession in the family was governed by the rule Logp 
of primogeniture, the properties being in consequence impartible DUNEDIN, 
and, as such, belonging exclusively to him as the holder of the gaddi Lorn Suaw 
and the title of Rana. It was not disputed that the family to SB Joun 
which the parties belonged were Chohan Rajputs who had migrated Enar, 
from their original homes into the Nimar District in the tral Me. orma 
Provinces: i 


Meld, that the presumption was that they carried with them to 
their new homes the customs and institutions to which they were 
subject in the land of their birth. 

APPRAL from a decision of the Court of the Judicial Com- 
missioner, Central Provinces. 


The facts of the case appear sufficiently from the judg- 
ment of their Lordships. 


Sir Erle Richard, K. O. (with E. B. Raikes), for the 
appellant. 

DeGruyther, K. C. (with J. M. Parikh), for the res- 
pondents. 
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The judgment of their Lordships was delivered by 

Mr. AMEER ALI.—This is aii appeal from a judgment and 
decree of the Court of the Judicial Commissioner of the 
Central Provinces bearing date the 19th of April, 1917, which, 
reversing the order of the District Judge of Nimar on the 
preliminary issue on which he had disposed of the suit, 
remanded the case for a further decision upon the merits. 
The present appeal to this Board is from that remand order. 
The facts of the suit have been set out at considerable 
length in the judgments of the two courts in India. Their 
Lordships are thus relieved of the necessity of dealing with 
them at any length. 


The parties to the action, excepting the second plaintiff, 
are members of an old Rajpoot family settled in the District 


. of Nimar for several centuries. Their possessions, which 


the Judicial Commissioners not without reason think must 
have been at one time considerable, have now dwindled to 
two revenue-free or muafi villages, Nadia and Pangra, two 
revenue-paying or malgusaré villages, Peplod and Jirvan, 
and certain sirat and sir lands. The plaintiff, Badan Singh, 
who is the younger brother of the principal and contesting 
defendant, Mahatab Singh, alleges that upon the death of 
their father, Umed Singh, in 1892, he along with Mahatab 
and another brother Nirbhe Singh, who has since died, be- 
came entitled upon partition, as members of a joint Hindu 
family, each toa one-third share in the family property. 
He further alleged that his cause of action arose when he 
was ousted from joint possession in 1909, the defendant 
having turned him out of the family dwelling-house. He 
accordingly sued fora decree for partition and for posses- 
sion of bis share. The second plaintiff, who is the clerk 
of the pleader in the action and is admittedly financing the 


-~ litigation, is the assignee from Badan Singh ofa 4-anna 


share in the revenue-free villages, the most valuable part of 
the family property. 


.The suit was filed on the 20th September, 1910, and the 
sons of Nirbhe Singh were made parties, as representing 
that branch of the family. The defendant, Mahatab, whilst 
admitting that the properties were ancestral, denied the 
right of the plaintiff to obtain a partition. He alleged that 
*by the custom that had prevailed in the family from time 
immemorial, the property devolved on a single heir by the 
rule of lineal primogeniture, who alone was entitled to the 
gaddi and to the title of Rana which had existed in the family 
“from the time of Gourishah Badshah”. He further alleged 
that by the custom of the family the junior members had a 
right only to maintenance and not to any share in the pro-: 
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perty. The principal controversy between the parties thus Orr, 


centred round this alleged custom, and the District Judge, i981 
among the points for determination, made this the first issue As 
in the case. It is in these terms :— Bawa SEg0- 
‘Is there any custom of primogeniture in the family of the MATH Stren 
plaintiff I and defendants, and is defendant I, for that reason, v. 
entitled to tbe whole of the family property to the exclusion of Bapan 
the plaintiff I? ” i . Smam, - 
The following genealogical table will explain the relative Mr, Ameer 
position of the parties and of the collaterals who have been Ali. 


examined in the case :— 
BANA JASWANTSINGH, 
- I 


(acc Wn = Sons are 
Pitambarsingh (on the Raj Hattesingh (D. 1855) 
gaddi in 1844) i 


D N SSE «E 


( i, 
Naharsingh Sabalsingh Amarsingh 
(D. 12-1-1869) 





Bhimeingh Piaresiogh 
| 
Bapu alias ° 
Bharateingh 
Umedsingb Hamirsiogh 
(D. 29-1-1892) 
Sheonathsingh 


(Defendent 1) (Plaintiff) 


D 
TEA E E Renae Badanaingh 
i 


(oo E 
Dulesingb Manoharsingh Ramsingh 
(Defendant 2) (Defendant 3) (Defendant 4) 





f A J 
Ratansingh : Kesreaingh 
: wo J 
Nainsingh Jitaiogh Baktawarsingh Sawalsingh 
‘Nawalsingh 2 daughters 


A considerable body of evidence was produced on behalf 
of the defendant in support of the custom, and the District 
Judge examined it minutely in conjunction with the nega- 
tive evidence on the plaintiff’s side. He dealt first with the 
oral testimony and -then discussed with equal minuteness 
the documentary evidence, referring only to those, as he says, 
“on which the parties had relied when arguing the case”. 


Orv 


1921 


—— 
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The conclusions which he drew from the oral evidence 
are expressed in the folowing words :— 


“ From the history of succession as shown by thé oral evidence, 
it will be seen that the eldest son in each generation has succeeded 
to the gaddi and estate, while the younger members got land and 
pensions for maintenance. We find Hattesingh succeeding his 
elder brother Pitambarsingh, and his younger brothers and their 
sons remaining contented with maintenance. We next find Nahar- 
singh, the eldest son, succeeding his father, Hattesingh, and his 
two younger brothers and their sons remaining contented with 
maintenance. We next find Umedsingh, the eldest son, succeed- 
ing his father, Naharsingh, and his younger brother and his son 
reMaining contented with maintenance. And it is many years 
after Defendant No. I succeeded his father that his younger bro- 
ther has disputed the custom which has regulated the succession 
for so Many years and for three previous generations. Why should 
the younger brothers of Hattesingh, Naharsingh and Umedsingh 
have remained contented with maintenance if there was no custom , 
of primogeniture ? They remained quiet and their descendants 
are not asserting any claim to a share because the former knew, 
and the latter know, that only the eldest son succeeds to the gaddi 
and the estate and the title of ‘ Rana.’ ” 


It is to be observed that the first plaintiff who started the 
case with the title of Rana attached to his name abandoned 
in the Court of the Judicial Commissioner any claim to 
the gaddi or to the title of Rana. The significance of this 
disclaimer does not appear to have been quite appreciated 
by the Appellate Court. It predicates the existence of a 
gaddi to which appears to be attached the title of Rana, 


- dating its origin according to the defendant’s case based on 


family tradition, to the Ghoree Kings who held Nimar in 
the 14th century. 


Dealing with the documentary evidence on both sides, 
he considered it consistent only with one hypothesis, vis., 
the existence of the custom against partibility. He sum- 
med up his conclusion in the following words: “ After a 
careful consideration of the evidence on both sides, [ have 
no hesitation in finding the first issue in the affirmative.” 
He.accordingly dismissed the plaintiff's suit. 


On appeal the Judicial Commissioners have taken a 
different view. After analysing the evidence in great detail, 
they give their theory as to the status of this family. 


- They say, ‘‘We have summed up what we believe to be 
the history of the subject in our judgment in First Appeal 
No. 10 of 1911 already referred to,” and then go on to 
observe :— 
“ Again, when the head of the family became the holder of a 
hereditary fiscal office, it was still ee to apply a rule of 
primogeniture for succession to the office.’ But now the once ruler 
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of the family had become merely the representative of the family 
for the management of such property and the receipts of such 
perquisite as attached to the hereditary office. Thereupon the 
ordinary Hindu law began to be reinstated, and junior members 
asserted themselves as share-holders, Still, while the ruling power 
recognised only -the office-holder, the ‘younger sons’ were still 
to some extent under his sway, and their shares at his disposal. 
But the recurring demand for shares, and the advance of socialism 
in the family, due to education and the evanescence of all real 
authority in the head, made permanent partitions of estate neces- 
sary. The subsistence which the younger brother once received 
asa favour from the lord of the manor, now became a share 
claimed by him asa right, ever increasing in quantum towards 
that equality which is favoured by the ordinary Hindu law from 
which only the particular circumstances had fora time diverted 
enjoyment of the family property.” 

The particular litigation (Appeal No. 11 of 1911) to 
which they refer related to the neighbouring estate of Bam- 
gurh, where the head of the family or chief is styled Rao 
and not Rana asin the present case. This family is not 
pure Rajpoot, having intermarried in the long course of 
ages with the Bhils, the highest of the aboriginal races in 
that part of India. The family is thus called Bhil-halla, 
They also have a gaddi and from the public records pro- 
duced in this case, particularly Captain Forsyth’s report 
and the Gazetteer of the Nimar District published.under the 
authority of Government, itis clear that the two families 
of Bamgurh and of Peplod (with which the present case is 
concerned) are intimately associated. The chief of Bam- 
gurh, it is stated, instals the Rana of Peplod on the gaddi 
and places the teke or mark of chiefship on his forehead. 
It may be mentioned by the way that the Peplod family 
belong to the Chohan clan of Rajpoots which played a 
distinguished part in the history of medisval India, and 
that the title of Rana isthe same as that borne by the 
Maharaja of Odeypur who is styled Maharana. In early 
Mahommedan history he bore the title of Rana. In the 
Bamgurh case, the identical question relating to the custom 
of impartibility was raised in the same form as here. 
The District Judge, a different officer from the Judge in 
the present case, had found the issue in favour of the 
custom. The Court of the Judicial Commissioners, com- 
posed of the same Judges who have decided the present 
case, proceeding on the theory already referred to, came 
toa different conclusion and held against the existence 
of the custom of impartibility in regard to the Bam- 
gurh estate. On appeal to the Board, their Lordships in 
reversing the judgment of the Judicial Commissioners 
quoted the very passage referred to and observed as follows : 
“ Tt is unnegessaty to determine whether this reasoning 
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would be sound as applied to any case. It is sufficient to 
say the facts which it assumes and upon which it is based 
do not exist in the present case.” The decision of the Ap- 
pellate Court makes it necessary to consider once more 
whether the reasoning in question applies to the facts of the 
ease now before the Board. Having regard solely to the 
question relating to custom, it seems to their Lordships that 
two distinct periods of time should be kept in mind, viz., 
that before the establishment of British rule in this part of 
the country and that subsequent to its acquisition by the 
East India Company. ‘The District of Nimar with the 
adjacent territories or such portion of it as belonged to 
Scindia, was taken over by the British between 1823 and 1825 
for purposes of management. In 1844, says Mr. Morris, the 
Chief Commissioner of the, Central Provinces in 1870, the 
sequestration was confirmed by the Treaty of Maharajpur. 
There was a settlement in 1856 for twenty years, which was 
revised in 1866. In connection with this settlement the task 
of preparing a comprehensive record of the conditions pre- 
vailing in the District was entrusted to Capt. Forsyth. His 
report on the revenue settlement of Nimar embodies the 
result of a searching inquiry into the customs and traditions 
among the tribes and clans inhabiting the soil and the system 
of taxation and administration under the former rule. His 
account of the principal Rajpoot families of the District is 
not the least interesting feature of the report. 


It is not disputed that this particular family of Chohan 
Rajputs migrated from their original homes under the 
ressure of Mahomedan arms into what is now called the 
entral Provinces. They established themselves in the 
Nimar District where they have lived ever since, with the © 
exception of one short vicissitude in the reign of Ala-ud-Din 
Khilji towardd the end of the 13th century. It may safely 
and reasonably be assumed that they carried with them to 
their new homes the customs and institutions to which they 
were subject in the land of their birth. Colonel Todd, who, 
for many years in the éarly part of the 19th century, was 
Political Agent to the Governor-General in Rajputana, in 
his valuable work on the Rajputs, writes as follows :— 


“Tt may be of use in future negotiations to explain the usages 


ê which govern -the different States of Rajputana in respect to 


succession, The law of primogeniture prevails in all Rajpoot 

sovereignties: . . the inconclusive dicta of Manu on this as 

on many other points, are never appealed to by the Rajpoots of 

modern days; custom and precedent fix the right of succession 

whether the gaddi of the State or to a fief in the eldest son. . , .”, 
+. 
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“Seniority is, in fact, a distinction pervading all ranks of life, 
whether in royal families or those of chieftains '’* 
In this connection, Capt. Forsyth’s observations in his 
Report (para. 3) deserve notice: — 


“ The Rajpoots brought with them the institutions of their race. 
Each chief remained independent, if he could, or became the 
feudal vassal of a stronger, still the lord and master of his domain, 
hut rendering military service for his fief. The succession to the 
gaddi (throne) was by primogeniture, but all descendants or cadets 
of the house were provided for by assignments from the productive 
lands of the chiefship, to be held also on tenure of military service; 
and so the subinfeudation proceeded, until the Rajpoots themselves 
began to till the land. Then personal military service became 
impossible except on rare occasions, and arent in kind took its 
place as the condition of tenure. Still the land held by each 
cultivator was his property, subject to the payment of this rent. 
This is also shown by the terms of all early grants of arable 
lands by the Rajpoot princes as religious endowments, in which the 
rents only are assigned and the Crown tenants are enjoined to pay 
the same to the assignees.” 


This clearly was the custom which the Rajput settlers 
brought with them, and it remained intact throughout the 
Mahomedan rule. The historian, Ferishta, clearly indi- 
cates that until the close of the Ghori and Farukhi rule 
the feudal system among the chiefs of Nimar from whom 
the kings of those dynasties chiefly drew their armies, was 
fully maintained. This tract of country was incorporated 
in the dominions of Akbar about the end of the 16th century. 


His institutes and all the contemporaneous records show ` 


that beyond relieving the cultivating classes from the 
burdens to which they had been subjected under their former 
rulers, altering the assessment of rent and revenue to lighten 
its incidence, and improving the administration, he left 
untouched the domestic and internal institutions of the 
people, the chiefs ae well as the masses. In his work on 
“The Highlands of Central India,” Capt. Forsyth gives 
in a few graphic sentences the pith of Akbar’s policy :— 
“The impetus given to the development and civilisation of the 


dark regions of India by the wise rule of that greatest of eastern 
administrators can never be overrated. Before the absorption into 


bis Empire of the minor Hindu and Mahommedan States, their ` 


history is one of a continuous lawlessness and strife: and the 
further we investigate, the more certainly we perceive that political 
order, the supremacy of law, sound principles of taxation, a wise 
land system,and almost every art of civilised government owe 
their birth to this enlightened ruler. His treatment of these un- 
settled wilds and their people was marked with the same political 
wisdom. While, in the surrounding countries, which had already 


* “The Annals and Antiquities of Rajasthan,” Vol. II, p. 307 (first 
published in 1832). 
x 57 BC ` 
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been in a measure reclaimed by Hindu races, he everywhere broke 
up the feudal system, under which strong government and per- 
manent improvement were impossible, he asked no more from the 
chiefs of these waste regions than nominal submission to his 
Empire and the preservation of the peace of the realm. Those 
on his borders, he converted into a frontier police, and the rest he 
left to administer their country in their own fashion. -Acknowledg- 
ment of his supremacy he insisted on, however; and in case of 
refusal, sent his generals and armies who very soon convinced the 
barbarous chiefs of their powerlessness in his hands. The influence 
of bis power and splendour rapidly extended itself over even this 
remote region. The chiefs became courtiers, accepted with pride 
imperial favours and titles, and, in some casés, were even converted 
to the fashionable faith of Islam.” 

This policy of non-interference with the internal and 
domestic institutions of the chiefs and the people was wisely 
maintained throughout the Moghul rule and was hardly 
disturbed even in the Mahratta times. In tracts largely 
settled by new and industrious immigrants from other parts 
of India, he converted the feudal chief into a fiscal officer. 
Forsyth (Report, para. 119) thus sums up the general result 
of Akbar’s policy:— 

“The feudal domination of the lord of the tract, or tuppa, over 
all its villages was thus generally abolished; but in lieu of it the 
chiefs, besides retaining the headship (as Patels) of the villages 
actually in their own occupation, were further generally constituted 
the hereditary Zemindars, or fiscal officers, of their tracts (vide 
pata. 113) with’ hugs (rights) of considerable value in the shape of 
percentages of revenue, collections and dues from the praetisers of 
trades, £e.” 

Constant references will be found in the documentary 
evidence to the Perganah Zemindar of Peplod indicating his 
position in the fiscal system of the Moghuls. 


Before coming to the modern history, so to speak, of the 
family, it may be useful to refer to some observations in the 
Nimar Gazetteer. : 


It first states that “the District contains a number of 
families of long standing, some of whom enjoyed important 
positions under native rule.” It then goes on to say :— 


“ So far as can be ascertained, succession goes by primogeniture 
in the families of the Mandlois of Khandwa, the Rana of Peplod, 
the Rao of Mandhata, the Thakur of Jeswari, the Thakur of 
Ghatakheri, the Rana of Punasa, the Thekur of Khandwa, the 
Mandloi of Beria and thé Maslai, Bhamgarh and Selda families 
On succession to the gaddi or headship of the house, representa- 
tives of these families are marked with a teka or badge on the 
forehead and sometimes presented with a sword, and the investiture 
May be carried out by custom by the head of another ,house. Thus 
the investiture of the Rana of Peplod is performed by the Rao of 
Bhamgarh. Rajput landholders usually have the title of Rana or 
Thakur, and Bhilalas those of Rao Rawat.” 


N 
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This particular family is again refer®d to in paragraph 
100: “ Among the Rajpoots the Ohohan family of the Rana 
of Peplod is the most ancient, and the ancestors of the 
family are believed to have been at Asirgarh in the 12th 
century when it was sacked by Ala-ud-din Khilji. The 
family regularly resort to Asirgarh to pay their devotions to 
their tutelary goddess Artapari, whose shrine isin the fort. 
Rana Mahatab Singh (the defendant in this action) is about 
40 years old and has four villages of which two are held 
revenue-free.”’ 

These references seem sufficient to show that the custom 
which this family brought from its ancient home continued 
for a long course of ages. Is there anythiug to lead to the 
conclusion that it was at any time abandoned or interrupted 
and that the family has ceased to be under the custom? One 
fact is obvious, that had the ordinary Hindu law prevailed 
in the family, it would long ago have merged in the general 
population, and there would have been no ggddi and no 
Rana. It is the custom and custom alone which seems 
to their Lordships to have kept it intact. The pedigree set 
out at the beginning of this judgment goes back to Jaswant 
Singh, who died somewhere in the forties and was succeeded 
on the gaddé by his eldest son Pitambar Singh. 


The defendant has, however, produced a genealogy which 
traces the family for twenty-four generations and is in 
accord with what Capt.-Forsyth says in his Report (para. 
-43). The correctness of this genealogy does not appear to 
have been disputed and it was admitted in evidence appar- 
ently without objection. Pitambar Singh had three brothers, 
Hate Singh, Ratan Singh and Kesre Singh. 

In 1844 there seent to have been some differences among 
the brothers regarding their ‘‘ watandari’’ and ‘“huqs”. The 
matter appears to have been referred to’ the Political Agent, 
and at his instance or suggestion it was submitted to 
arbitration, when an arrangement was arrived at under which 
the four brothers divided the income arising from various 
sources and the sirat lands in some of the villages, leavihg 
‘absolutely intact to Pitambar Singh “the strets and 
Villages which are in the Pergunah afd belong to the 
Raj.” This arrangement is embodied in Ex. 1 D. 36, dated 
the 14th of August 1844. The ground on which these, 
vilmmges forming the principal landed property of the 
family was left in the hands of the eldest brother is suffi- 
ciently indicative of the character and right in which he 
took them. The three younger brothers claimed no share 
in them a , 
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it is necessary to mention what these “ watandari” rights 
and “hugs” are. It has been from ancient times customary 
almost throughout India for the superior holder of the soil, 
whether he was a feudal “ baron,” as Captain Forsyth calls 
these Rajpoot chiefs, or principal fiseal officer appointed by 
government, to levy certain dues, the nature of which can 
be judged from the list in Hx. I D. 86. Pn Bengal, these 
dues or cesses were called abwabs ; in the Central Provinces 
and the Bombay Presidency, “huq,” an Arabic word mean- 
ing “dues” or "right. Akbar appears to have reduced 
the capricious levy of these “dues,” and regulated the 
system. These dues were made part of the emolument attach- 
ed to the office, and as the office became. hereditary, the 
representative of the family who took up the office took it 
with the obligation of using the perquisites for the main- 
tenance of the family. The old Zemindars were placed in 
the same position. Again in the Deccan when the Zemindar 
was appoilfted as a fiscal officer, lands were granted to him 
by way of additional emolument under the name of watan, 
the income arising from such lands being called by the same 
name. Again as the office became hereditary, the lands 
came into the hands of the next holder with the same 
obligation. Captain Forsyth describes the origin of these 
watans in para. 133. 

It is contended in this case that when the Zemindar of 
Peplod was deprived of his office, the custom of impartibility 
ceased to have operation. From Hx. I D. 36 it would appear 
that the family had some watdk lands and the expression 
watan occurs at least in that document. It is to be observed 
that in 1866, as shown in Captain Forsyth’s order to which 
reference will be made later, there was no “‘watundar patel ” 
in. these Mouzahs. In other words there was no separate 
fiscal officer holding watan lands by yirtue of his office.- 
Thus the duty of realising the watan and hugs. devolved 
on the Zemindar. Besides, the mere cessation of services 
to which watan lands are attached, which are by custom 
impartible, does not ordinarily destroy that custom. This 
view is in accord with the decision of the Bombay High 
Court in Ramrao v. Yeshvanirao (1), where it was held that 
“ discontinuance of services attached to an impartible watan, 
does not alter the nature of the estate and make it partible.” 
*There is a further answer to the respondents’ contention : 
the present suit does not relate to watan or hugs ; it is with 
respect to property declared in 1844 to belong to the Raj, 
which all the parties recognised to be an existing fact. The 
penultimate cl. (27) of Ex. I D. 36 shows exactly the. 
position of Pitambar in relation to the custom in dispute. 

° (1) L L. Rọ, 10 Bom., 327 (1885). 
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As the holder of the Raj and the representative of the 
family, the duty is laid on him to defray the contingent 
village expenses such as “expenses for guests, charities, 
lika Dakhoda and other miscellaneous expenses’. It is 
stated significantly “the other three brothers have nothing 
to do with these things”. 


The report ofthe official deputed by the Political Agent 
to ascertain whether the differences between the brothers 
were settled, throws no further light on the controversy. The 
subsequent conduct of the parties to the arrangement leads 
irresistibly to the conclusion that the acquiescence of all 
Jaswant’s descendants until the present dispute, to the 
ancestral property being held by one member and he, the 
eldest in the direct male line, must have been: due only to 
a long-established custom. Pitambar Singh died without 
leaving any male issue; he was succeeded on the gaddi and 
in the possession of the “ Raj” estate by the next oldest 
brother, Hate Singh, and no question seems to have been 
raised by Ratan or Kesre. On this point the evidence 
of Ratan Singh’s son, Jit Singh, the eldest surviving male 
member, is most material. He states :— 

“Rana Jaswant Singh was my grandfather. He had four sons, namely, 
Pitambar, Hatesingh, Kesre and my father in order of seniority Jase 
want Singb and Pitambar “Singh died before I was born. I only saw 
Hate Singh, Kesre Singh and my father. Pitambar Singh had no issue. 
Hate Singh was on the gaddi and owner of all the estate when I came to 
remember anything. My father and Kesre Singh got no share in the 
estate, but only got maintenance allowance and land for cultivation. 
When the settlement was madé by Government, my father and Kesre 
Singh each got Rs. 50 yearly pension, 30 bighas land for cultivation in 
Peplod, and a house for residence. The rest of the family estate went 
to the eldest branch, which was represented in my time by Hate Singh.” 


On Hate Singh’s death, in 1855, his eldest son, Nahar 
Singh, succeeded to the gaddi. Nahar Singh was alive when 
Oaptain Forsyth was carrying out his settlement. In his 
report he refers to Nahar in these terms:—‘* Others (of the 
Chohans who had escaped the sword of Ala-ud-din Khilji) 
are said by tradition to have returned to the Asir hills.and 
to have founded the family of which Rana Nahar Singh, 
Zemindar of Peplod Pergunah, is the representative.” The 
significance of the word ‘ representative” can hardly be 
overlooked. Nahar died in 1869, and besides two sons, 
Umed Singh and Hamir Singh, left two brothers, Sabal 


Singh and Amar Singh. Of them Jit Singh says as- 


follows :— 


“On Nahar Singh’s death his eldest son, Umed Singh, got 
the gaddi and estate.. Umed Singh died in Sambat 1948. Sabal 
Singh and Amar Singh made no dispute about their shares 
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either with Nahar Singh or with Umed Singh. They lived’ 
joint with both of them up to the time of Umed Singh’s 
succession; about a year after Umed Singh’s succession, his 
uncles separated from him. When Sabal Singh and Amar’ 
Singh separated from Umed Singh they got 15 bighas land 
at Peplod for cultivation. They laid no claim for a share.” 
Jit Singh’s evidence regarding the fact that his father 
had no share in the estate but only possessed a field or strat 
land is corborated by the schedule attached to the Sanad 
granted to him (Ratan) in 1865 which only mentions a field 
of 36 bighas and confirms him in its possession as “ free- 
hold enam”. In the same year a Sanad was granted to 
Nahar, in the schedule to which the two muafi villages are 
mentioned as his “Jageer” Mouzahs. The Sanad is in 
common form, but the powers it gives to the grantee are of 
wide character on its face inconsistent with the right of any 


- go-sharer. 


Nahar Singh had obtained in 1856 a: settlement of the 
revenue directly with him in respect of the two revenue- 
paying villages of Peplod and Jirwan. When a new settle- 


‘ment was set on foot in 1866, his application for a renewal 


of the settlement was opposed by an outsider who, or whose 
ancestors, had framed the land years before. The settle- 
ment officer dismissed the latter’s claim “ and conferred the 
whole proprietary right in Mouzah Peplod on tha present 
holder, Rana Nahar Singh”. Among the grounds on which 
he made the settlement were that he was ‘ Pergunah 
Zemindar”’ and that there was no ‘“ Watundar Patel” 
(fiscal officer in the village); the same was done in the case 
of Jirwan. In this instance, the settlement: officer described ` 
the position of Nahar Singh in terms ‘which should not be 
passed unnoticed. After stating that there is no “watunder 
patel in the Mouzah ” he goes on to say:— > , 


“ The present, holder holds the position of pərgunah 
Zemindar, and is the chief man in the pergunah and 
an Honorary Magistrate. I consider the facts of his being 
in possession for the past 10 years with 10 more of his lease 
to run and bis being descanded from Rana Jaswant 
Singh, who held the Mouzah before the olaimant’s family 
had anything to do with it, coupled with his hereditary 
position in the pergunah, to give him superior claim.” 

° Nahar Singh died in 1869 and was succeeded by his 
eldest son Umed Singh. On Umed’s death, in 1892, the 
property attached to the gaddi came into the possession of 
the defendant, Mahatab Singh, and his name was according- 
ly entefefl in the revenue records without any objection on 
the part of any member of the family. Soon after: Umed’s 
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death there arose differences between Mahatab and his Cm 
uncle, Hamir Singh, regarding the latter’s maintenance; the. 55) 
dispute was referred to arbitration, the’chief arbitration aN 
being the Rao of Bhamgarh. The award bears date the 9th Rasa Saro- 
of August, 1892, there is no trace in the reference to arbitra- Nars Sinam 
tion,or in the award that there was any claim on the part of 
Hamir Singh tora share inthe property. On Hamir Singh’s , 
death his sons endeavoured to enforce by a suit the provi- —— 
sions of the award against Mahatab, but it was finally held Mr. Ames 


v. 
BADAN 
SINGH. 


ab the rights created thereunder were personal to Hamir Ali. 
ingh. : j 
The respondents refer to certain statements of Umed ; 


and Mahatab inconsistent with the continued existence of 
the custom alleged by the defendant. Their Lordships 
agree with the Appellate Court in not attaching too much 
weight to statements made under dubious reasons. Some 
stress was also laid on Captain Machenzie’s Report. With 
respect to this document their Lordships wish to associate 
themselves with the remarks of the Board in the Bamgarh 
case. : 


„Their Lordships have carefully reviewed the evidence 
furnished by the ancient traditions of the family and their 
recent history, and are forced to dissent from the theory 
on which the Judicial Commissioners base their decision. 
That theory proceeds on a priori reasoning of a speculative 
character. The judgment omits from consideration in the 
appraisement of the case the existence of the family as an 
entity through so many centuries which could only survive 
destruction and disintegration with the help of such a family 
custom. The traditions relating to its continued obser- 
vance, without dispute, until Badan Singh came under the 
influence of ‘his co-plaintiff, are consistent with the proved 
facts. Theit Lordships are of opinion that the judgment 
and decree under appeal should be reversed and the order 
of the District Judge res#red with costs here and in the 
Appellate Court in India. And their Lordships will hum- 
bly advise His Majesty accordingly. > 


456 HIGH COUR? , (a. L. J. Be 


HIGH COURT. 





BRIJ LAL (Decree-holder- appellant) 
P VET SES $ 
DAMODAR DAS (Judgment-debtor-respondent) .* 
Limitation Act, (IX of 1908) Article 183—I1f governs applications for 
restitution under section 144, Civil Procedure Cade. 

An application for restitution under section 144 of the Civil 
Procedure Code in pursuance of an order of His Majesty in Council 
is governed by Article 183 of the Limitation Act. 

Madhusudan Das v. Brij Lal, [1921], 61 Indian Cases, 806, 
approved. 

i Proceedings under the said section are not execution proceed- 
ings. 

Jiwa Ram v. Nand Ram, (1922), 20 A; L. J. Ru, 226, followed, 

EXECUTION First APpPHaL, against the decree of Basu 
Prroxats Grose, Subordinate Judge, Bareilly. 


The facts of the case material to this report are these:— 
Het Ram and others brought a suit for possession of certain 
Zimindari property in the Court of the Subordinate Judge of 
Bareilly. The suit was dismissed. The plaintiffs then assign- 
ed a portion of their rights to one Damodar Das on the latter 
undertaking to finance the litigation, and preferred an appeal 
to the High Court which decreed the claim. The plaintiffs - 
executed the decree and, having obtained possession of the ` 

roperty in suit, put Damodar Das in possession thereof. 
On appeal by the principal defendant, Brijlal, the Privy 
Council by their judgment dated the 6th of February, 1914 
dismissed the suit and ordered the parties to bear their own 
costs. Brijlal without waiting for a sealed copy of the 
order of their Lordships of the Privy Council made an 
application, purporting to be under section 144 of the Code 
of Civil Procedure, to the Court of the Subordinate Jaidge of 
Bareilly for restoration of possession of the property to 
himself, and filed along with it a copy of the judgment of the 
Privy Council which he had received from his Solicitors. 
The judgment-debtors objected inter alia that the applicant 
had not fulfilled the requirements of Order 45, Rule 15 of” 
the Code of Civil Prodedure and that no order for execu- 
tion could be passed in the absence of a formal copy of 
the Order of His Majesty in Council. The objections did 
not find favour with the Subordinate Judge and were dis- 
allowed. On appeal the High Court gave effect to the objec- 
BE. F, A. No, 84 of 1931, 


Y 
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tions and dismissed Brijlal’s application. [Vide Damodar 
Das v. Brijlal I. L. R., 37 All, 567.] i 


In the meantime a formal copy of the Order of His Majesty - 
in Oouncil having been received and transmitted to the 
Court of the Subordinate Judge under Order 45, Rule 15 of 
the Code of Oiyil Procedure, Brijlal applied again to the 
Subordinate Judge and obtained possession of the property 
from Damodar Das. Brijlal next applied on the 10th of 
September, 1916 for the refund of costs which had been 
realised from him by Het Ram and others after their appeal 
to the High Court had been decreed. The application was 
opposed and the matter went up to the High Court with the 
result that the costs were ordered to be refunded. Brijlal 
then made a third application on the 4th of September, 1918, 
out of which this appeal arose, for restitution of mesne 
profits realised by Damodar Das under the decree of the 
High Court. Damodar Das opposed the application on the 
following grounds:— 


(1) That the application having been made after more 
than three years from the date of the decree of His Majesty 
in Council, it was barred by time under Article 181 of the 
Limitation Act. 


(2) That the decree-holder not having asked for mesne 
profits in the previous applications, the present application 
was barred by the provisions of Order 2, Rule 2 of the Code 
of Civil Procedure. 


(3) That the objector not having been made a party to 
the appeal to His Majesty in Council, was not liable to the 


applicant for mesne profits. 


The learned Subordinate Judge decided all the three 
points in favour of Damodar Das and dismissed the appli- 
cation. Brijlal came up in appeal to the High Court. 


Kailas Nath Katju, for the appellant.—The present appli- 
cation being one to enforce an order of His Majesty in 
Oouncil is governed by Article 183 of the Limitation Act 
which prescribes a period of twelve years from the time 
when the right to enforce such order accrues. Enforcement 
of an order may be by way of restitution and the fact that 
this is an application under Section 144 of the Code of Civil 
Procedure does not take the matter out of the purview of" 
that Article. The decree-holder by means of this applica- 
tion is only seeking to enforce what follows as a neces- 
sary consequence from the Order of His Majesty in Council. 

Madhusudan Das v. Brijlal, 6 I. C., 806. 


For the purposes of this application it is immaterial 
whether an application for restitution made under* Section 
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144 of the Code of. Civil Procedure is an application for 
execution or not. The Bombay High Court and the Madras 
High Court have consistently held that such an application 
` is one for execution. $ 
Kur godigonda v. Ningangonda, 1 L. R, 41 Bom, 625. 
Syed Hamid Ali v, Ahmed Ali, I. L. R., 45 Bom, 1137. 
Unnamalai Ammal v. Nathan, 33 M. L J, 413. 
Soma Sundaram Pillai and another v, Chokkalingam Pillai, 
ILL R, 40 Mad, 780. 
A Division Bench of this Court has recently held in 
Jiva Ram y. Nand Ram, 20 A. L, J Ra, 226. 


that proceedings under Section 144 of the Oode are not 
execution proceedings but the question of limitation was not 
considered. 


As tothe second objection, the provisions of Order 2, 
Rule 2 of the Code are not applicable to such a case and the 
present application is maintainable. 


The third objection has also no force. Damodar Das 
being an assignee pendente lite is bound by the decree of 
His Majesty in Council and is liable to pay mesne profits. 
Under Section 52 of the Transfer of Property Act the 
rights of my client cannot be affected by any transfer made 
during the active progress of the suit. Section 146 of the 
Code of Civil Procedure also gives recognition to the same 
principle. 

Dorasami Ayyar v. Annasami Ayyar, I. Le R, 23 Mad., 306. 


Moreover, in view of the decisions on the previous appli- 
cations for restitution between the parties, it is not open to 
Damodar Das now to say that the decree-holder is not en- 
titled to recover mesne profits from him. $ 


Durga Pershad (for B. E. O’ Conor), for the respondent. 
Under Section 583 of the Code of Civil Procedure of 


_ 1882 proceedings for obtaining restitution were proceedings 
e 


in-execution of decree but section 144 of the present co 

is a new section and the language used in this section 
makes it clear that proceedings under it are not proceed- 
ings in execution, and, therefore, the only Article applicable 
is the general Article 181. In execution something positive 
is required to be done, while in restitution no part of the order 
or decree is carried out and no specific relief granted by it 
is sought to be executed. Articles 182 and 183 govern cases 
of execution only and the expression ‘to enforce” used in 
Article 183 is much narrower than the word “execution ” 
used in Article 182. _We have to look to the character of 
the application, and the present application being one 
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under Section 144 of the present Code and having been 
made more than three years after the date of the Privy 
Council decree, is barred by time under Article 181. 


Jiwa Ram v. Nand Ram, [1922] 20. A. L. J. R-, 226 
Asha Bibi v. Nuruddin, [1914] 30 I. C, 680. 
Krupasindhu Roy v. Makant Balbhadra Das, 3 P, L. J., 367. 


There was no order as to mesne profits passed by the Privy 
Council and what the decree-holder is now seeking is not 
the enforcement of any specific order of His Majesty in 
Council. The present application, therefore, does not fall 
under Article 183. 


Proceedings under Section 144 of the Code of Qivil Pro- 
cedure are proceedings in the suit and the provisions of Order 
2, Rule 2, of the Oode are applicable. The relief now sought 
not having been asked for in tha previous applications, 
cannot be granted. 


As for the last point, Brijlal was fully aware when he 
appealed to the Privy Council that the plaintiffs, Het Ram 
and others, had transferred some of their rights to Damodar 
Das and had also put himin possession of the property, 
and even then he did not make him a party to the appeal. 
Under these circumstances Damodar Das is neither bound 
by the Privy Council decree nor can restitution be claimed 
against him by the decree-holder. 


Kailas Nath Katju replied. 
The following judgments were delivered :— 


Warsa, J.— This appeal raises two points. It was an 
application in the court below against a person who had 
become a transferee of a decree which was subsequently set 
asids in the Privy Council in favour of the present appel- 
lants. The transferee was not a party to the proceeding in 
the Privy Oouncil, but under the decree which the Privy 
Counsil set aside and of which he had become a transferee, 
he obtained possession of certain property and was, there- 
fore, in the enjoyment of mesne profits in respect of it. The 
application to the court below, which was in substance a 
proceeding uuder section 144, but which adopted all the 
forms applicable to execution proceedings, asked that the 
respondent should account for mesne profits: during the time 
which he had been unlawfully in possession nnder a decree, 
which had been set aside. The application was dismissed 
by the court below on the ground that it was time-barred by 
Article 181 of the Limitation Act, and, secondly, on the 
ground that the respondent was not a party to the decree 
which gave rise to the application. A further point was 
. raised under Order 2, rtile 2 of the Code of Civil Procedure 
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which obviously has no substance. The case has been ex- 
tremely well argued on both sidés before us and a great 
number of authorities havé been cited on this vexed ques- 
tion. It is not desirable to add more than one is obliged. 
to the tangle which appears to exist with regard to the 
method of reconciling proceedings under section 144 with 
other provisions of the law. It so happens, that in the case 
before us the point whittles itself down to a comparatively 
narrow compass. We agree with the decision of this Court 
in the case of Jiwa Ram v. Nand Ram (1), that proceedings 
under -section 144 of the Code are not execution proceedings, 
although they are, of course, in the nature of proceedings in 
exe3ution to enforce either directly or indirectly the final 
decree. Wedo not agree with the lower appellate court 
that it is necessary thata party to an application under 
sectioh 144 should have been a party to the decree. 
Section 144 is very wide in its terms. It includes matters 
which au execution court or an appellate court could not 
ordinarily deal with, and the word ‘‘ party” is not used in 
that section in the sense ‘ party to the suit”, the expres- 
sion ordinarily found in other parts of the Code dealing 
with execution matters, but must mean, “party to the 
application”. Itso happens that in this particular case the 
matters arising out of the final decree of the Privy Oouncil 
had been already on more than two occasions before this 
Court, although not always as between the identical parties 
now before us. We have decided to follow the view taken 
by this Oourt,in the same or cognate matters arising out of 
this Privy Council decree. That is to say, firstly, this 
Court has already held that Damodar Das, although nota - 
party to the Privy Council decree, was bound to give up 
possession and that an application under section 144 was 


` properly made against him. We agree. That disposes 


of the .second point decided in his favour by the lower 
court, Mr. Justice STUART, in a previous matter’ which 
came before him by way of. first appeal in May of last 
year.(the case is Madhusudan Das v. Birj Lal (2) ), held that ` 
the application was one justified by the provisions of 
section 144, and inasmuch as its only authority was derived 
from.the final decree of the Privy Council, it came within 
the expression used “in Article 183 of the Limitation Act, 
as being an application to enforce an order of His Majesty 
*iv .Council. The words which we have just quoted are 
clearly capable of being read so as to cover an application 
of this kind which is in substance to enforce a decree of 
the Privy Council which restored the parties to the position 
they were in before the High Oourt interfered. e think 
. (1) [r922] 20 A. L. J. R , 226. (2) [r921] 61 T; C., 806, 
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the only logical course to take, whatever academic view 
one might take as a matter of construction in the inter- 
pretation of these somewhat difficult provisions, is to 
follow the view taken by Mr. Justice Sruanr in the case of 
Madhusudan Das v. Birj Lal (1). The appeal must be 
allowed and the case restored to the lower court to deal 
with on the merits. The appellants will have the costs of 
this appeal. Costs in the court below will abide the result. 


Ryvzs, J.—I agree generally. The facts out of which 
this case arises are as follows. Some persons sued the 
appellants for possession of land. They succeeded partially 
in the trial court but, on appeal in this Court, succeeded 
entirely. Thereupon they executed their decree and got 
possession of the land and then they transferred a part of 
the decree to the respondent and put him in possession of 
a corresponding portion of the land. Thereafter the appel- 
Jants appealed To His Majesty in Council. The respondent 
was not made a party to that appeal. On the 9th of 
February, 1914, tho Privy Council passed a decree reversing 
the decree of this Court and dismissed the suits. It went 
- on to direct that the parties should bear their own costs. 
On the 8th of March, 1914, the appellants applied to the 
Subordihate Judge to obtain restitution of possession of 
the land of which they had been deprived. They based 
their application on a printed copy of the judgment of 
their Lordships of the Privy Council which had been 
supplied to them by their Solicitor in England. It was 
objected by the other side that the application to the Sub- 
ordinate Judge was premature and that in any case it 
could not be based on the report of the Privy Council. It 
was pointed out that under Order 45, rule 15, it was 
necessary to apply first of all to the High Court to transmit 
the decree of the Privy Council before its execution could 
be taken out. The Subordinate Judge overruled this 
objection. On'appeal this Court upheld it. The judgment 
is reported in Damodar Das v. Birj Lal (*), and I will refer 
to it later. There were two further applications made’ to 
the Subordinate Judge, one for recovery of possession’and 
the other for costs. Both of these were made within three 
years of the decree of the Privy Council, that is the 9th 
of February, 1914. The present application was filed on 
the 4th of September, 1918, for mesne profits forthe period 
during which the appellants had been kept ont of possession 
of the property. The lower court rejected the application 
on three grounds. Firstly, that it was barred by Articole 
181 of the schedule to the Limitation Act, on the ground 
that an application for restitution was not an application 

(1) [1921] 611. C, 806." - (2) [1915] L L, Rẹ 37 All, 567, 
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in execution of a decree, and, therefore, Article 182 did not 
apply. It also held that Article 183 was not applicable, 
because it was not an application to enforce tn terms the 
decree of the Privy Council. It, therefore, held that 
the only other article possible was article 181 and that 
under that article the application was barred by time. 
It also held that inasmuch as the respondents were no 
party to the appeal in the Privy Oouncil, they were not 
bound by that decree. Thirdly, it applied Order 2, rule 2 
as barring the application. On this ground also it dis- 
missed the application. On appeal. before us all the 
three points have been attacked. The third point haz not 
been pressed. On the second point I think it is sufficient 
to say that in previous proceedings for restitution and costs 
in this very litigation arising out of this decree and in 
connection with the same property, it has been finally held 
by this Court that the respondents, though no party to the 
appeal, are bound by the decree. They, tnerefore, in my 
opinion, cannot raise that objection again. On the first 
point I feel considerable difficulty. It has now been held 
by this Court in the case of Jiwa Ram v. Nand Ram C), 
that an application under section 144 of the code is not a 
proceeding in execution under the Code of Civil Procedure. 
It is ome I think, to refer to any other rulings of 
other courts. The question, however, remains as to whether 
assuming that it is not an application for execution, what 
is the article of limitation which would apply. It has been 
held in the cases of Ram Singh v. Sham Parshad, (*) Kru- 
pasindhu Roy v. Mahanta Balbhadra Das, (3) and Asha 
Bibi v. Nuruddin (4) from Burmah, that applications under 
section 144 come within the purview of Article 181 of the 
Limitation Act. On the other hand, the Bombay High 
Court, in the case of Sayad Hamidalli Walad Kadamalli 
yv. Ahmedalli Walad Mahibuballi, (5) and the Madras 


High Oourt in the case of Unnamalai Ammal v. Mathan(8) 


have held that applications under section 144 fall within 
Article 182 of the Limitation Act. I may point out 


_ that’all these cases refer to applications under section 144. 


from decrees of the High Oourt and that, therefore, Article 
183 was not and could not have been considered. It has 
been argued that in the case already mentioned (Damodar 
Das v. Birj Lal), (7) this Court has really decided the 
matter and held that an application of this kind is really 
a proceeding in execution. In my opinion, however, in 





(1) [z922 20 A. L, J. R, 226. (2) mara P. R, 224 
(3) fr917] 3 P. L. J., 367. (4) [t914] 30 I. C, 680, 
eL. Ry 45 Bom, 137, (6) 33 M. L. Ja 414. 
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order to appreciate that decision it is necessary to examine 
what were the actual facts before the court. There an 
attempt had been made to execute the decree of the Privy 
Council in the Court of the Subordinate Judge on the basis 
of a copy of their printed judgment only, and without 
having adopted the procedure laid down in Order 45, rule 
15. This Court held that Order 45, rule 15 provides that 
whosoever desires to obtain execution of any order of His 
Majesty in Council must first apply under that particular 
order before they can proceed her, and it goes on to 
say that the word “ execution” in that order is intended to 
cover execution of any kind because as they point out, that 
but for the presence of Order 45, rule 15, there would be 
nothing to show what steps should be taken to execute a 
decree or to give effect to a decree of His Majesty in 
Council. 


In my opinion that case takes us no further. The only 
case to which we have been referred in which a Privy Coun- 
cil decree has been the subject of decision, is Execution 
First Appeal No. 93 of 1920, decided by a single Judge of 
this Court, on the 7th of May, 1921, which has been reported 
in 61 Indian Cases, 806. There, although it appears from 
the report that Damodar Das was a party, he is not the same 
individual as is the respondent here. That case is not in 
any way res judicata, but it is a decision among other par- 
ties to the same litigation and gives effect to the same 
decree of the Privy Council. It was an application to reco- 
ver certain costs, and although the order of the Privy Coun- 
cil as to costs was that there should be no order as to 
costs, this had the effect of reversing the order of the High 
Court which had given the respondent in that case costs 
which he had recovered. Mr. Justice Stuart held that the 
only authority for the recovery of costs which Birj Lal paid 
to Musammat Indar Kuar was the order of His Majesty in 
Council. He held, therefore, that although that applica- 
tion was under section 144 of the Code, nevertheless ‘the 
period of limitation applicable was that provided by Article 
183. The language of Article 183 is different to that of 
Article 182. Article 182 provides for ‘ the execution” of 


jesty in Council. It seems to me that the words “to enforce” 
there are wider in meaning than the words “to execute” 
in Article 182 and should be interpreted as equivalent to 
* to give full effect to’? which is synonymous with “to en- 
force”. In my opinion, therefore the order of Mr. Justice 
Stuart was right and we should followit. I would, therefore, 
allow the appeal. e 


464 HIGH OOURT [a. L. J. R 


‘Orvn. By Taz court :—The order. of the court is that the appeal 

PE must be allowed and the case restored to the lower court 
to deal with on the merits. The appellants will have the 
Bay La. costs of this appeal. Costs in the court below will abide 
the result. 


©. 
S S. K. K. i Appeal allowed. 
Byves, J. 
Own. BASDEO RAI anp anoTHER (Defendants) 
1992 versus 
— JHAGROO RAI (Plaintiff) .* 
apah fi Pre-emption—Pleadings— Suit based on custom dismissed on finding that 
RAFIQUE, J. custom not proved—Contract relied upon in appeal—Order of re- 
Piegort, J. mand, how should be framed—Practices 


The plaintiff claimed pre-emption on the basis of an alleged 
custom in the village and did not mention or rely on any contract 
A of pre-emption between the co-sharers. The alleged custom was 
not proved and the suit was dismissed. In appeal before the 
lower appellate court the plaintiff contended that there was evidence 
of a contract on the record and he was entitled to succeed on the 
basis .of that contract, if not on the ground of custom, The 
lower appellate court thereupon set aside the decree of the court 
of first instance and remanded the case for trial on the merits 
Held, that the lower appellate court should not have recorded 
a finding to the effect that the contract of pre-emption stood proved 
as between the parties, and that the order of remand should direct 
that the plaintiff be allowed to amend his plaint basing his claim on 
the alleged contract and allowing the defendants to urge their 
defence to the new plea and to give evidence, if they think it 
necessary. 


Ram Gharib Tewari and others v, Shanker Tewari [1921] 20 
A. L J. R., 15, referred to. 


First Apes from an order of Basu Parr Lat RASTOGI, 
Additional Subordinate Judge of Basti. 
Peary Lal Banerji, for the appellants. 
The respondent was not represented. 
The judgment of the court was delivered by 
Rafique, J. RAFIQUE, J.—Thbis appealis from an order of remand 
ae by the lower appellate court under Order 41, rule 23. 
t appears that Munna Rai executed a deed of sale in 
favour of Basdeo Rai and Sat Narain Raiin respect of 
certain immoveable property. Jhagroo Rai sued to recover 
the said property by right of pre-emption. Jhagroo alleged 
in his plaint that a custom of pre-emption obtained in the 
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village in which the property in dispute was situate and 
that he, being a co-sharer, had a preferential right over 
the vendees who were strangers. The court of first ins- 
tance fonnd that the custom alleged in the plaint had not 
been proved. The claim was accordingly dismissed. On 
appeal by the pre-emptor, it was contended on his behalf, 
though no sueh ground was taken in the memorandum 
of appeal, that inasmuch as there was a mention of pre- 
emption'in the samima khewat, the pre-emptor was still 
entitled to succeed, if not on the ground of custom, at least 
on the ground of contract. The lower appellate court 
acceded to the contention and setting aside the decree, re- 
manded the cage for trial on the merits. The vendees in 
appeal to this Court challenge the order of remand and 
contend that the lower appellate court should not have 
accepted the contention of the pre-emptor, andif it did, 
it should have remanded the case to the court of first 
instance directing the amendment of the plaint and the 
framing of an issue with regard to the alleged contract of 
pre-emption, and then the case should have been disposed 
of. In support of his contention the learned counsel for 
the vendees refers us to the case of Ram Gharib Tewari and 
others v. Shankar Tewari, (1). The case relied upon by the 
appellants before us does not bear out the contention for 
them to a certain extent. In that case the first appellate 
court had decreed the claim of the pre-emptor holding that 
though he had failed to prove the alleged custom of pre- 
emption yet the wajib-ul-arg could be construed to contain 
a contract of custom and as the period of the wajib-ul-are 
had not expired, the contract would be considered to be 
still in force. The facts of the present case are slightly 
different. Inthe present case, the lower appellate court 
has not decreed the claim of the pre-emptor on the basis 
of contract but has only remanded the case to the first 
court for trial on the merits. We, however, think that the 
contention of the appellants is so far correct that the lower 
appellate court should not have recorded a finding to the 
effect that the contract of pre-emption stood provéd as 
between the parties. If the lower appellate court was 
inclined to think that the paper upon which the plaintiff 
pre-emptor relied evidenced a contract and that that con- 
tract was still in force at the time that the disputed sgle 
was made and the present suit instituted, the plaintiff 
pre-emptor should have been allowed to amend his plaint 
and the case should have been remanded for trial on the 
amended plaint. We, therefore, allow the appeal and 
modify the order of the court below to this extent that 


{1) [1921] 20 A. La J+ Rey 15. 
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Ovit the case will go back to the first court for trial with 
1923 permission to the plaintiff pre-emptor to amend’ his plaint 
pa basing his claim on the ground of contract. . The defendants 
Basnro Rar Vendees would, of course, be allowed to urge their defence 
v. to the new plea and to give evidence if they thinkit neces- 
daaenoo Rat gary, With this modification the order of the court below 
Rafique, J, 18 affirmed. As to costs, we think the costs should abide’ 
the event including fees in this court on the higher scale. 
` Order modified. 


r 


N BABU LAL (Objector) 


FET versus 
— GHANSHAM DAS anp ANOTHER (Opposite-parties).* 


May, 8. Makommnedan Law—Gift—Condition against alienation—If donee takes 
J absolute estate—Transfer of Property Act. (IV of 1882), if governs 


Waren, J. the case. 

In a deed of gift executed by a Mahommedan there was a 
provision that the donee should have no right of transfer. On the 
question being raised as to whether the donee took only a life 
estate or an absolute estate: 


Held, that the parties being Mahommedans, the provisions of 
the Transfer of Property Act had no application to the case, and 
that the provision restricting the right of transfer being invalid 
under the Mahommedan Law, the donee took an absolute estate. 


Abdul Karim Khan v. Abdul Qatyum Khan [1906] I. L, R., 38 
All, 342 and Misam-ud-din Ghulam v. Abdul Ghafur, |1888] 
I. L. R., 13 Bom., 264 followed. 


First AprraL from an order of O. F. Jenzms Esq., 
District Judge of Budaun. 


The facts of the case are clearly stated in the following 
judgment of the District Judge :— ` : 


This is an objection to an attachment by the Receiver of a 
1/16th sbare in a house situate in Hathras, which share is alleged 
to belong to the insolyent, Mehdi Hasan. 

The house in suit originally belonged to one Barkat-ul-lah, who 
by partition on the sth November, 1902, made over Xth to 
Umda Begam and ¥th to Ahsan Ullah. On the same date Ahsan 
Ullah out of his share gifted three annas to Mehdi Hasan and two 

° annas to Wazir Muhammad. In respect of the former, the gift 
was with the right of transfer, and in respect of the two annas gifted 
to Wazir Muhammad the deed provides that the donee shall have 
no right of transfer. The object of this provision was clearly to 
secure the property to Wazir Muhammad during his life-time and, 
afterwards, to his legal heirs) Wazir Muhammad has since died 
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and Mehdi Hasan would ordinarily succeed to a one anna share 
out of the two annas owned by him in this house, but before his 
death, on the goth of January, 1920, Wazir Muhammad gifted 
back his two annas share to the original donor, Ahsan Ullah, and 
Ahsan Ullah sold the whole house for consideration to the object- 
or, L. Babu Lal, on the 2oth of April, 1920. 

All the above facts are admitted by the parties. The only 
question is whether the limitation as regards the right of transfer 
in the deed of gift in favour of Wazir Muhammad is nullified by 
section 10 of the Transfer of Property Act. The wordiog of the 
deed of gift is ambiguous since after saying that both Mehdi 
Hasan and Wazir Muhammad will become owners or ma/fk of the 
shares transferred to each of them, the deed goes on to deprive 
Wazir Muhammad of the right of transfer while allowing that 
right to Mehdi Hasan. I consider that the intention of the 
parties was that the property should be enjoyed by Wazir Muham- 
mad only for his life-time and should afterwards pass to his heirs. 
At the time the donors, Ahsan Ullah and Mehdi Hasan, were the 
heirs of Wazir Muhammad, It is clear that the re-transfer in 
favour of Ahsan Ullah was made with the object of preventing an 
share passing to Mehdi Hasan after the death of Wazir Muhammad, 
presumably because in the meantime Mehdi Hasan had become 
insolyent. The objector, who is the representative of Ahsan Ullah 
as the result of a transfer by sale, is not in a position to dispute 
the terms of the gift made by Ahsan Ullah himself in fayour of 
Wazir Muhammad. 


I, therefore, dismiss the objection with costs, 


S. M. Sulaiman, for the appellant. 
Surendra Nath Sen, for the respondents. 
The judgment of the court was delivered by 


Pragort, J.—The facts out of which this appeal arises 
are so clearly stated in the judgment under appeal that it 
is unnecessary for us to recapitulate them. The question 
in issue is whether an insolvent of the name of Mehdi 
Hasan did or did not inherit a fractional share in a certain 
house on the death of one Wazir Muhammad. Wazir 
Muhammad’s interest in that house was derived from a 
deed of gift and before his death he had executed another 
deed by which he returned his share in the house to his own 
donor, Ahsan Ullah Khan. If Wazir Muhammad had a 
right to gift this property back to Ahsan Ullah Khan, then 
it did not belong to him at his death and under no circum- 
stances could Mehdi Hasan inherit anything. It is com 
tended that Wazir Muhammad himself -held only a life 
estate. The court below has discussed the matter only with 
reference to the terms of the Transfer of Property Act, 
but the parties are Mahommedans and we do not see our 
way to take this case out of the operation of the principle 
recognized by this Court in Abdul Karim Khan v. Abdul 
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Qaiyum Khan, (1) and by the Bombay High Court in 
Nisam-ud-din Ghulam v. Abdul Ghafur. (2) It would seem 
that this point was not brought to the notice of the learned 
District Judge when he was dealing with this matter. - We 
must allow the appeal. We set aside the order of the court 
below and affirm the objection of the appellant. The 
appellant is entitled to his costs in both courts, which the 
Receiver may charge against the insolvent’s estate. ý 


; Appeal allowed. 
(1) [1906] I. L R, 28 All, 342. (2) [1888] I. L. R», 13 Bom., 264. 





MUSAMMAT KHUNDI DEVI. (Opposite Party) 
versus 
CHOTEY LAL (Applicant) .* 


‘ Guardians and Wards Act (VILI of 1890)—Jurisdiction of District 


Judge—Formality and precision of procedure in proceedings under the 
Act. d 


In proceedings under the Guardians and Wards Act the District 
Judge exercises a parental jurisdiction and is not bound to observe 
that formality and precision of procedure which the Code of 
Civil Procedure exacts from a Court ia the trial of a suit properly 
so called. Ifan order passed by bim in such proceedings is on 
the whole a reasonable owe, the High Court will not interfere with 
iton the ground that he has acted without proper regard to any 
statute or the laws of evidence or the procedure laid down by the 
Code of Civil Procedure. 

Frest APPEAL, from an order of T. K. Jouxston Esq., 
District Judge of Agra. 


Girdharilal Agarwala, for the appellant. 
Kailas Nath Katju, for the respondent. 
The judgment of the Court was delivered by 


Wasa, J.—This is one of those difficult cages in which 
the mother appeals against an order appointing the father 
personal guardian of the minor, thereby taking out of the 
custody of the said mother her infant boy of six. It ig 
needless to dwell on the painful nature of a case of this 
kind, which is bound to inflict mental suffering upon one 
or other of the parties, whatever order the court may think 
it its duty to pass. Unfortunately the father and mother are 
living apart and, at present, seem unable to keep a happy 
home in one another’s company. The mother is a pardah- 
nashin lady who resides with and is doubtless under the 
influence of her own family, who are said to be well-to-do 
merchants. To the knowledge of the learned Judge, who 
disposed of the matter (and in these guardianship cases one 
Sh a ee S * F. A. F. O. No. 13 of 1922. r 
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has to assume a good deal of knowledge on the part of the 
court, which is really a-court trusted by law to decide them, 
although the matters may not appear quite strictly on what 
is called the record), there had been previous unpleasantness 
between this married couple. The mother had applied for 
an order against her husband as a lunatic, an application 
which judging “from the fate it sustained, provided some 
evidence against herself, which might have justified a similar 
application against her; and one of the uncles, who is 
accused of being behind this application, had made what 
the same Judge described as a most impudent application to 
be appointed guardian himself, which he did not even attend 
to support. As long sas Isit in this Court, at any rate, I 
shall turn a deaf ear to all arguments based upon pro- 
ceedings under the Guardian and Wards Act which attack 
them on the ground of a lack of that formality and pre- 
cision of procedure which the Code exacts from a court 
in India in a trial of a-suit properly so called. The exercise 
of a parental jurisdiction in guardianship matters by a 
District Judge is by no means to be weighed in golden 
scales like the ordinary trial of a suit between parties 
for money or land, and under the painful circumstances 
of this case, and with the previous knowledge that the 
learned Judge must have had about the family, we think 
the learned Judge was quite entitled to receive and to 
weigh areport called for by him from a person in the 
responsible post of a Tahsildar under the control of the 
Collector. We are not impressed by Mr. Agarwala’s con- 
tention that he has acted without proper regard to the Act of 
Parliament, Statute, or the- Laws of Evidence, or the pro- 
cedure laid down by the Oivil Procedure Code. On the 
whole, the order of the learned Judge appears to us to be 
a reasonable one. Mr. Agarwala has succeeded in making 
one real attack uponit. The learned Judge said he was 
prepared to reconsider the matter if the mother got an 
order for separate maintenance froma Oivil or Oriminal 
Court. Thisis perhaps hardly a relevant criterion to test 
the bona fides of an Indian pardahnashin lady living with 
her family as this lady is doing. No doubt the Judge 
wanted to see whether there was a genuine test which could 
be applied to the reasons which animated the lady in livin 
apart from her husband. We agree with Mr. Agarwala tha 
this was putting perhaps too severe a strain upon the lady. 
We have certain statements before us made on affidavit 
by the father himself in an interim application to this Court, 
and also made by a pairokar of the lady (we should have 
thought more of the lady and her relations if one of them 
had had the courage to make an ‘affidavit himself instead 
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Orvin of leaving it to a pairokar), which the learned Judge had” 
mentee not, and even assuming that the learned Judge had not 
sufficient reasons for making the order that he did, we are 
Musamuar satisfied, on the additional matter before us, that the order 
Kaosn which he made was right. Painful though it may be to the 
Devt mother, we think thereis nothing which qould justify us 
° in depriving the father of his natural and legal right to the 
a. custody of his own child, assuming as we believe him to 
Walsh, J. be an ordinary respectable citizen with the natural feelings 
of a father towards his son. We have no evidence which 
would justify us in treating him as a person who was likely 
to do any injury either to the person or property of his 
own child. We should have. been better satisfied if he 
had stated on oath the women folk who assist him in 
keeping his house and under whose eyes the boy will be 
when he comes into the house. The father is stated, on the 
record, t» be living alone, and he has not mentioned the 
matter in his own affidavit, but we are assured that he has . 
in fact a sister living with him who would presumably be 
responsible and trusted by him to look after the child in - 
the way in which even a loving father is unable to do. We `- 
should also have preferred to know exactly what intentions 
the father has with regard to the immediate education of 
the child, particularly as we are taking it away from the 
mother. It is necessary for every court to provide, as far 
as it possibly can, against the risk of a child being allowed 
torun wild. But these are matters which must be usually 
attributed to the good sense and good feelings of a father 
who wants to look after his own child, and the absence of 
any explanation with regard to the arrangements does not 
appear to us sufficient reason for holding our hand with 
regard to the execution of the order ; but we do think there 
are grounds which we must insist upon as in the nature of 
a security for the father’s proper treatment of the son in 
the near future. 


.We confirm the order of the judge appointing the father 
guardian of the child and of the property. We remove the 
stay which has been imposed by previous orders of this 
court, and direct the mother, in whose custody the child is, 
to produce the child or to make arrangements for its pro- 
‘duction in the court of the District Judge next Saturday 
morning for the purpose of handing it over to the father. 


We adjourn the further hearing of the case until Monday 
the 24th April, 1922. In the interval Ohotey Lal, the father, 
must file an affidavit, a copy of which must be supplied to 
‘Mr. Agarwala, stating the arrangements which he has made 
or proposes to make, for the female relations who will look 
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after his house and who will look after the boy, and the Orvn. 
arrangements which he proposes to make for the boy’s edu- Toa 
cation. The nature of his affidavit, and his method of living 2a 
up to it, will be the test of his bona fides. „On the other Musammar 
hand, asa locus penitentiae, as we recognise that it must Kuowsnr 
be a painful matter for the mother, although we do -not DEVI 
direct it, we give: the mother or any brother of hers, Basdeo onore LAL 
for example, whom she may appoint, liberty to appear ational 
before us in person on the date fixed to give evidence, if Walsh, J. 
he sees fit or is so advised by Mr. Agarwala, on the final 

epee of this matte: when the affidavit of Chotey Lal 

e e 
x * x * 


In particular and without prejudice to the erence of 
the foregoing observations, we direet that an order be issued 
forthwith and communicated to the District Judge at Agra, 

. that Musammat Khundi Devi either produce or make arrange- 
ments for producing her infant son before the District 
Judge next Saturday at 10-30 a. m. for the purpose of 
handing the boy over to the father, and that Chotey Lal do . 

„file an affidavit in this Court in accordance with our direc- 

~ tions. i 

x * * 

After hearing the father cross-examined on the additional 
affidavit which he has filed in accordance with our order, we 
have no hesitation in confirming the order-of the court below 
and dismissing the appeal.” 

Appeal dismtssed. 


KANDHAIA SINGH (Defendant) Oiva 
VErsusS 
MUSAMMAT KUNDAN (Plaintitf).* 


Revision—Leave to sue in forma pauperis—Order admitting application May, 5. 
Jor—TIf open to revision. _ 


No application in revision lies against an order admitting an Waren J. 
application for leave to sue in forma pauperis. . , 


Crvu. Revision from an order of Basu Ram CHANDRA 
Saksena, Subordinate Judge of Benares. 

Durga Charan Banerji, for the applicant. 

Kailas Nath Katju, for the opposite party. . 

The judgment of the court was delivered by 

Piacott, J.—We are agreed that no application in Piggott, J. 
revision lies against an order admitting an application for 
leave to sue in forma pauperis. 

We dismiss this application with costs. 

* Civ, Rev, No, 136 of 1921, . 
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CRIMINAL 


1922 


April, 12. 


Lrapsay, J. 


Lindsay, J. 


HIGH COURT [A. Le J. R. 
GIRWAR LAL 


versus 
BANSIDHAR AND ANOTHER.* 


Code of Criminal Procedure (Act V of 1898), section 139—Public nuisance 
— Some of the jurors refusing to return a verdict at all—Procedure, 


Where in the case of a public nuisances some of the jurors 
appointed under section 138 of the Code of Criminal Procedure 
refused to return a verdict at all and the Magistrate stopped further 
proceedings under section 139, clause (2) of the Code: 


Held, that the Magistrate’s order stopping further proceedings 
was wrong and that the correct procedure under the circumstances 
was to appoint a fresh jury. 


CRIMINAL Rerurence made by K. A.-H. Sams Esq., 


Sessions Judge of Aligarh. 


The parties were not represented. 


Referring order:—This is an application in revision against an 
order of Syed Zainud-din, Deputy Magistrate first class, stopping 
further proceedings under section 139 (2) of the Criminal Procedure 
Code. ‘ : s 

A jury of five were appointed. Two of these wanted the plat- ` 
forms in dispute to be cut down slightly. The other three refused 
to return a verdict at all. The lower court has interpreted this 
as Meaning that thethree men have not found the order under 
section 133 of the Code of Criminal Procedure to be a reasonable 
one nor have they agreed to any modification. I am, however, 
of the opinion that the three men have deliberately shirked their 
duty as they have not given any verdict at all, probably because 
they do not want to offend either party. Under the above cir- 
cumstances, I am of the opinion that there has been a perverse 
refusal on the part of the three men to decide, and in accordance . 
with the note in para 9 on page 220 of Sohoni’s Criminal Procedure 
Code, oth Edition, it was competent on the part of the lower court 
to appoint a fresh jury. 


I, therefore, refer the case to the Hon’ble High Court with the 
recommendation that the order of the lower court stopping further 
proceedings be set aside and that the lower court be directed to 
appoint a fresh jury. 

The lower court is asked to submit its explanation to me within 
a week, 


The following judgment was delivered by 
Linpsay, J.—I have read the order of the learned Ses- 


sions Judge and agree with his view of the case. I, there- 

*.fore, set aside the order of the Magistrate as recommended 
by -him and direct that the case be sent back to the Magis- 
trate who will proceed to appoint a fresh jury and decide 
the matter under the provisions of section 139 of the Code 
of Criminal, Procedure. 7 


Reference accepted. 
° Cr. Ref. No. 168 of 1929. , j 


w 
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SABAL SINGH (Defendant) 
Versus 

SALIK RAM SINGH (Plainit/f).* f 
Code of Civil rrocedure (Act V of 1908)—Finding of fact, proceeding 
on erroneous view of law and inconsistent with facts accepted as 
established— High Court's power of interference, 
Where the finding of a lower appellate court, although pur- 
porting to be a finding of fact, proceeds upon an erroneous view 
of the law and is inconsistent with facts recited and accepted as 
established by that court, the High Court can interfere and set aside 
that finding. ; 
First APPEAL from an order of Basu Joarnpra Natu 
Cuavupual, District Judge of Azamgarh. . ; 


U. S. Bajpai (for K. N. Laghate), for the appellant. 
Iqbal Ahmad, for the respondent. 
The following judgments were delivered :— 


Piggott, J.—The question in issue in this snit was -whe- 
ther two brothers, Sarju Singh and Salik Ram Singh, were 
or were not members of a joint undivided Hindu family at 
the time of Sarju Singh’s death. The Trial Court found 
that there had been separation and had given very strong 
reasons for that opinion. The learned District Judge hag, 
on appeal, recorded a contrary finding and it has been 
pressed upon us ihat we ought to accept that as a finding 
of fact. He has undoubtedly endeavoured to reeord it asa 
finding of fact; butin arriving at his conclusion, he has 
misrepresented the law on the point and he has used ex- 
pressions in his judgment inconsistent with his own findin~. 
The principal point against Salik Ram Singh, who was t.e 
plaintiff in the suit, was that he had made statements while 
under examination which virtually amounted to admitting 
that there had been separation. We know that there had 
been separation in residence and in mess, for Salik Ram 
Singh had gone to Calcutta and taken up service there, 
while Sarju Singh was living at home and looking after hig 
cultivation. Sarju Singh sold a specified half share in the 
ancestral property, describing the same as his own shares 
aud later on Balik Ram Singh himself sold the remainder 
and deseribed it ag his own share.. The learned District 
Judge himself, in discussing the plaintiff’s deposition, says 
that what the plaintiff deposed was thatin the joint pro- 


perty in suit he and his brother, Sirju Singh, each had a 


* F. A. F. O. Ņo. 177 of 192m T e í 
xx 608 : i 


Piggott, J. 
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half share. If each of them was the. owner ofa defined 
half share, then there had been a specification of shares 
sufficient, under the cireumstances of the present case, to 
complete the break-up of the joint family and to constitute 
each of the brothers a separated Hindu. It has been con- 
tended before us that the Lower Appellate Court has acted 
upon the evidence as a whole, and there is, ro doubt, some 
force in this argument. What the learned District Judge, ` 
however, says regarding the rest of the oral evidence is that 
the Munsif “admits” that the defendant’s witnesses also 
say that Sarju Singh was joint with the plaintiff. Now, 
the Trial Court had noted that certain witnesses for the 
defendant had made statements against the defendant and 
in favour of the plaintiff’s contention. He went on to say 
that those witnesses had, in his opinion, been won over by 
the other side and were deposing falsely. The Lower Appel- 
late Court has not said that it believes those witnesses, and 
it is certainly unsatisfactory in a high degree to see a 


-carefully reasoned judgment dealt with on appeal as that of 


the Trial Court has been in this instance. It is sufficient, 
however, for us to say that, in our opinion, the finding of 
the Lower Appellate Court proceeds upon an erroneous 
view of the law and that it is not a consistent finding, inas- 
much as in his review of the evidence, and more particularly 
of the plaintiff’s own deposition, the learned District Judge 
has recited, and apparently accepted as established, facts 
which would be sufficient to support the conclusion arrived 
at by the first court and which are inconsistent with the 
finding of jointness recorded by the Lower Appellate Court. 
Under the circumstances we think we are warranted in 
setting aside what we consider a clearly erroneous finding 


_ and restoring the decision of the Trial Court. We do ae- 


Walsh, J. 


cordingly set aside the order and decree of the Lower Appel- 
late Court and restore that of the court of first instance, 
with costs throughout. 


WALSH, J.—I agree. I think the case* relied upon by 
Mr. Uma Shanker Bajpai, although not an authority for any- 
‘thing but itself, as it does not purport to lay down any 
principle, and indeed the Judicial Commissioner from whom 
the appeal was brought had overruled the District Judge on 
a question of fact, so that their Lordships were free to take 
their own view of the matter, does, on the other hand, justi- 
fy the view that where fundamental facts are admitted by a 
party inconsistent with his case and with his testimony, it 
does become a question of law whether, for example, joint- 


> “[Amrit Rao and others v. Mukund Rao and others [t919] 53 


I. C, 866, P. C. —ED., A. L. J.) 
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ness or separation can legitimately be found on such evi- 
dence, or to putitas their Lordships put it in the cage in 
question: 


“The conclusion in this case before us that the plaintiff 
was a member of a joint family is not a sound or a legiti- 
mate conclusion on the facts proved and it, therefore, may 
be interfered with as an erroneous legal conclusion.” 


The learned Judge himself has done his best to support 
this view of the matter inasmuch as a sentence in the basic 
reasoning of his judgment contains a complete misstatement 
of the law, namely, the reference to the separate dealing of 
the half share in the joint property. I should not have 
thought it necessary to add anything to what my brother 
has said had it not been for the singular features of this 
judgment which may be due, it is true, to carelessness, 
but for which at present I am unable to suggest any reason- 
able explanation. The learned Judge uses this expression, 
which in itself is a misuse of language, in reference to a 
Judge whose judgment he is reviewing in appeal. 


“The learned Munsif admits that the defendant’s wit- 
nesses say that Sarju Singh was joint with the plaintiff.” 


‘A learned Judge or Munsif does not “admit,” and the 
use of such language is totally misconceived and out of 
place in an appellate court’s judgment. But the fact is 
that the learned Munsif was careful to state what was the 
sworn testimony of the defendant’s witnesses to’ whom the 
District Judge refers and to add that in his opinion they 
were unworthy of belief because they had been got. at-by 
the other side. If that is so, it would appear that in the 
opinion of the Munsif there has been a certain amount-of 
activity on the plaintiff’s side independently of the proceed- 
ings in court, and it would be well, in my opinion, if the 
learned Judge, to whom a copy of this judgment should, þe 
sent, would send an explanation, at any rate, to me, of the 
passages to which I ‘have referred i in his judgment. 


Appeal alow 
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MOHAMMAD SHER KHAN (Appellant) 
versus f 
RAJA SETH SWAMI DAYAL (Respondent). 


Mortgage fora term—Red:mption—Right to redeem incertain event 
‘exclud'd by contract—Transfer of Property Act, ss. 60, 98 —Delay 
and Wrong Procedure—Costs of appeal. i 

A mortgage for a term provided that, if the debt was not repaid 
at the end of the term, the mortgagee was entitled to enter into 
possession of the mortgaged property and continue in such posses- 

‘ sion for another period during which the right of the mortgagor to 
redeem was excluded. The debt not having been paid at the end 
. of the term, the mortgagee instituted a suit for possession. The 
.-Mmortgagor resisted the suitin all the Courts unsuccessfully and ~ 
then brought a suit for redemption : A 
. Meld, that the mortgagor had under section 6o of the Transfer 
of Property Act a statutory right to redeem at the end of the term, 
even if the mortgage was onein which by s, 98 the rights of 
` the parties were to be determined by the contract between them. 


`° Suecessful appellant deprived of costs on the ground of 
dilatoriness and wrong procedure. ` 


> «Decrees of both the Courts below reversed’. 


“` Consolidated appeals (No. 6 of 1921) by special leave 
from two decrees of the Court of the Judicial Commissioner 
of Oudh affirming two decrees of the Court of the Subordi- 
nate Judge of Kheri. ` 
The only question for determination in the appeal was 
whether the appellant’s claim to redeem was. premature, 
having regard to the terms of the mortgage, dated the 9th 
une, 1908. The terms „of the mortgage and the material 
facts are fully set out in the judgment. 
* The trial judge and the Judicial Commissioner, on appeal, 
held that-the parties were bound by the terms of the mort- 
gage and that the mortgagor’s suit for redemption was. 
premature. Hence the present appeal. 
* 1921, Nov., 10. 

Upjohn, K. C. and Dube, for the appellant :— 

The mortgage is a simple mortgage and not an anomalous 
mortgage to which s. 98 applies. Uuder s. 60 the appellant 
had the ner to redeem at the end ofthe term. Buch a 
statutory r ght cannot be defeated by the contract between 


< 
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the parties. Zingam Krishna Bhupati v. Maharaja of 
Visianagram (1). 

De Gruyther, K. C. and Parikh for the respondent :— 
8. 98 applies and the rights of the parties sre determined by 
the contract. The right to redeem was expressly excluded 
and the present suit for redemption is clearly premature. 


Upjohn, K. G. replied. 
The judgment of their Lordships was delivered by 


Sim LAWRENOE JENKINS.—These are consolidated appeals 

preferred by special leave of His Majesty in Council from 
two decrees dated the 9th February, 1915, and the 19th Jane, 
1918, of the Court of the Judicial Commissioner of Oudh, 
which affirmed two decrees passed by the Subordinate Judge 
of Kheri on the 7th September, 1914, and the 17th April, 
1916, in suits No. 234 of 1913 and No. 93 of 1916. 
, The question for determination is whether Mohammad 
Sher Khan, the mortgagor and appellant in both appeals, 
has a present right on payment of the mortgage money to 
redeem the mortgaged property. ‘This has been decided 
adversely to him in both the lower Oourts. 


.. The mortgage is dated the 9th of June, 1908, and is 
Hxhibit A. 36 on the record. The sum of Rs. 82,000 i is 
recited to be due, and the mortgagor declares “Therefore 

. » . do hereby mortgage for five years” the im- 
moveable property there described. Then follow the terms. 


Olause 1 provides for the payment of interest half-yearly 
at the rate of. 94 annas per cent. per month, for compound 
interest, in the event of default, and that— 


. " This system of et baa of interest and of compound interest 
' by six-monthly instalments will continue during the stipulated 
, periodas well as after that till redemption and payment of the 
" entire mount.” 


_ , Olatge 2 is in these terms :— f 

C W" After five years at the end of Jeth 1320 Fasli in the fallow 
“season I shall pay at a time and in a lump sum the’entire principal, 
interest and compound interest and redeem the <niortgaged pro 
pèrty” 

` Olstiże 3. provides : — 


4 ‘That if interest for four six-months be not paid in full, or if-at 
“the stipulated period, f.e, after five years, I do not get the mort- 
gaged property redeemed on payment of the entire amount of princi- 
interest and compound interest, then in both cases the mortgageé 
will have the option either to take possession of the mortgaged pro- 
in lieu of the principal for a period of twelve years commence- 

ee fg rom the date of entering into possession or to let his interest 
es and compound interest tun as usual, in which’case I shall not raise 
` tho objéction to the effect that the mortgagee did, not take pogses- 


(1) [r911] 15 C, W. N. 44L P, Cs 
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Orvin “> sion in order to let his interest accumulate—the mortgagee having 
TON the option to choose one of the two.alternatives,” : : 
Clause 4 deals with mutation of names. 
E _ Clause 5 is in these terms :— 
o: _ “The mortgagee will remain in possession for twelve years from 
Raya Seri the date on which he takes possession of the mortgaged property 
Swim” and the mortgagor will not have the right of redemption during the' 
Dara. period of twelve years.” 
se. Clause 6 stipulates for the appropriation of produce and 
fs Wins, profits in lieu of interest, and that during the period of 


possession neither the mortgagee will have any claim to 
interest nor the mortgagor to profits, and there will be no 
accounting as to shortage or surplusage of profits at the 
time. of redemption. 

Olause 9 provides :— 

“ That on the expiry of twelve years at the end of Jeth, če, on 
Puranmashi iu the fallow season I shall redeem the mortgaged pro- 
perty on payment of principal, interest and compound interest,’’ and 

_ other specified payments . 

. “ Pending the payment of the entire demands due hereunder the 
mortgagee will as usual remain in possession and occupation of 

. the mortgaged property in accordance with the above-mentioned 
conditions,” : 
Interest fell into arrear, and at the stipulated time the 
mortgage-money was not paid. Thereupon suit No, 234 of 
1913 was instituted by Raja Seth Swami Dayal, the mort- 
gageo, for possession of the mortgaged property under the 
térms of the mortgage. He was resisted by the mort- 
gagor, who pleaded that he intended to redeem the property. 


~ On the 7th September, 1914, the Subordinate Judge 
‘decided in favour of the mortgagee, who obtained posses- 
sion on the 14th February, 1915. An appeal was preferred 
by the mortgagor to the Oourt of the Judicial QOommissioner 
pf.Oudh, but it was dismissed on the 19th February, 1915 
the Oonrt at the same time declaring that the decree would 
not affect any right of redemption exercised in the manner 
provided by law before the delivery of possession.: -On the 
25th February, 1915, the mortgagor applied for leave to 
appeal-to His Majesty in Council, but his application was 
dismissed on the 26th April, 1915. On the 18th June, 1915, 
the mortgagor instituted suit No. 93 of 1915 for redemption. 
‘It was dismissed in the first Court on the 17th April, 1916 
and this was affirmed on the 19th June, 1918, by the Appeal 
Court on the ground that the suit was premature. On the 
23rd August, 1918, the mortgagor applied to the Court of 
the Judicial Commissioner for leave to appeal to His Majesty 
in Uouncil, but without success. ahs 
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Finally, the mortgagor, on an application bere, obtained 
special leave to appeal from the appellate decrees in both 
suits on the 30th May, 1919. 


Many questions were raised in the Courts below which 
have now disappeared, and all that now remains to be 
determined is whether the present claim to redeem is pre- 
mature. Mortgages of immoveable propeity are governed 
by the provisions contained in Chapter IV of the Transfer 
of Property Act, 1882. In Section 58 four kinds of mort- 
gage are described—a simple mortgage, a mortgage by con- 
ditional sale, an usufructuary mortgage and an English 
mortgage. Section 98, headed “ Anomalous Mortgages,” 
contemplates a mortgage that does not fall under any of the 
four descriptions contained in Section 58, and is not a com- 
bination of a simple and an usufructuary mortgage or ofa 
mortgage by conditional sale and an usufructnuary mortgage. 
In the case of such a mortgage the rights and liabilities of 
the parties are to be determined by their contract as evi- 
denced in the mortgage-deed and so far as such contract does 
not extend by local usage. 


By Section 60 of the Act it is provided that at any time 
after the principal money has become payable, the mort- 
gagor has a right to redeem, and a suit to enforce it is called 
a suit for redemption. c 


The contest between the parties to tbis litigation turns 
upon whether the mortgagor’s right to redeem is suspended 
by the provision in the mortgage which purports to entitle 
the mortgagee to remain in possession for twelve years from 
the date on which he took possession. 


In the argument there has been considerable discussion 
as to the category to which this mortgage belongs, and more 
especially as to whether or not itis au anomalous mort- 

_gage. But their Lordships do not think it necessary to 
pursue this enquiry, for, in the view they take, the rights 
and liabilities of the litigants must depend on the terms of 
the instrument as controlled by the Transfer of Property 
Act, for, even if it were an anomalous mortgage, its pro- 
‘visions offend against the statutory right of redemption con- 
ferred by Section 60, and the provisions of the one section 
cannot be used to defeat those of another unless it is im- 


possible to effect reconciliation between them. An anoma- * 


lous mortgage enabling a mortgagee after a lapse of time 
and inthe absence of redemption to enter and take the 
rents in satisfaction of the interest, would be perfectly valid 
if it-did not also hinder an existing right to redeenf. But 
it is this that the present mortgage undoubtedly purports 
to effect. Itis expressly stated to be for five. years, and 
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after that period the principal money became payable. 
This, under Section 60 of the Transfer of Property Act, is 
the event on which the mortgagor had a right on payment 
of the mortgage-money to redeem. 

The section is unqualified in its terms, and contains no 
saving provision as other sections do in favour of contracts 
to the contrary. Their Lordships, thereforé, see ho sufficient 
reason for withholding from the words of the section their 
full force and effect. In this view the mortgagor’s right to 
redeem must be affirmed, and as both suits are now before 
the Board, there will be no difficulty in passing one decree 
in both so framed as to give due effect to this right. 

Though the appellant has succeeded in these appeals, by 
his procedure and dilatoriness he must be held responsible 
for this protracted litigation, and the consequent wasted 
expense ; and to mark their disapproval of his conduct, their 
Lordships will not interfere with the orders as to costs made 
by the lower Courts, nor will they allow him any costs of 
these appeals. i 

The decrees of the lower appellate Courts should there- 
fore, be discharged except so far'as they order payment of 
costs by the mortgagor. 

There should then (in their Lordships’ opinion) be one 
preliminary decree for redemption in both suits in accord- 
ance with O. 34 R. 7 of the Code of Civil Procedure, 1908. 
But in taking the accounts thé period during which the 
decree in suit No. 234 of 1913 should be excluded for, 
thongh the provisions of the mortgage entitling the mort- 
gagee to possession cannot operate to defeat Section 60 of 


x 


the Transfer of Property Act, effect should be given to ` 


them so far as they provide that the mortgagee is to appro- 
priate in lieu of interest all the produce Mal and Sewai and 
profits of the mortgaged villages after payment of. the 
Government revenue. And so, during this period, as in 
effect provided by the mortgage, neither will the mortgagee 
be accountable for profits nor the mortgagor for interest. 

. The decree should further provide that if payment is not 
ae on the fixed day, the mortgaged property should be 
sold. . 
Their Lordships will humbly advise His Majesty. that 
the case ought to be remitted to the Court of the Judicial 
Commissioner of Oudh with directions to pass a decree in 
accordance with the opinion expressed. There will be no 
order as to the costs of these appeals. 

A i Appeal allowed, 
Barrow, Rogers & Nevill.—BSolicitors for appellant. ° 
T. L. Wilson & Co.—Solicitors for respondent. 
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YADAO (Plaintiff) 
VETSUS 


NAMDEO (Defendant). 


Hindu law—Mahratia School—Widow's power to adopt without husband's 
authority and without consent of kindred—Authority by husband—Parti- 
cular boy named—Direction if operates as prohibition to adopt another 
boy on his death. 


In the Mahratta country and in Gujrat, a Hindu widow may, whether her 
husband at the time of his death was joint or separate and whether she 
was in possession of his property or not as his heir, adopt a son to him 
without his permission and without the consent of his kindred if the act ` 
is done by her in the proper and bona fide performance of a religious | 
duty and neither capriciously nor from a corrupt motive. Remji v. 
Ghamau (1) and Dinker Sitaram v. Ganesh Sivram (2) overruled. 


Where the most that could be said was that the husband directed his 
wife to adopt a particular boy, but said nothing as to what should be 
done if the boy named should be unavailable or should die after he was 
adopted, and the boy who was adopted after the husband’s death died 
in childhood and unmarried: 


Held, that there was no explicit or clearly expressed intention to pro» 
hibit the widow against adopting any boy other than the boy named, and 
a second adoption by the widow to her husband subsequently to his 
death was validly made. 

This was an appeal from a decree of the Judicial Com- 
missioner of the Central Provinces, dated the 27th April, 
1918, reversing a decree of the Additional District Judge, 
West Berar, Akola, dated the 15th December, 1916. 


The facts of the case will appear from their Lordships’ 
judgment. 


G. Lowndes, K. C. (with. H. B. Raikes) for the appellant. 
Their Lordships’ Judgment was delivered by 


Sim Jons Enax.—This is an appeal by the plaintiff, a 
minor, through his guardian, from a decree, dated the 27th 
April, 1918, of the Court of the Judicial Commissioner of 
the Central Provinces, which reversed a preliminary decree 
of partition, of the 15th December, 1916, of the Additional 
District Judge of Akola, in Berar, and dismissed the suit. 
By the preliminary decree it was declared that the parties 
to the suit were entitled to separate possession of the pro- 
perty mentioned in the schedule to that decree, and that :— 


“ The ee as a legally adopted son of the deceased, Pundlik Patil, 
is entitled to a half share in the property immoveable and moveable, 
including the shop assets, and that he is entitled to the possession of that 
(x) hal L L. R, 6 Bom., 498 at p. 503. 
(2), [1879] I. L, R., 6 Bom., 505. 


xele . 


gir 
John Edge, 


482 PRIVY COUNCIL [A Le de Bs 


half share after a partition of it all by metes and bounds as against the 

defendant. If any other property besides that in the hands of the 

receiver available for partition is brought tothe notice of the Court, till 
the passing of a final decree of partition, it shall be put into the 

schedule,” i 
and a Commissioner was appointed to make partition of 
the said property. 

The plaint in the -suit was notin the form of a plaint 
for partition, but in the Courts below the suit was treated 
asa suit for partition, and as a suit for partition, their 
Lordships will consequently regard it. 


The following short pedigree shows the position of the 
parties :— 


Udaji, 
dead, 
ee eee ae eee 
| l 
Vithoba, Ekoba, 
ar aes 
Mt. Champaba!,—Pundlik,—Mt. Annapurnabal, Namdee, 
senior wife. died junior wife. Defendant. 
childless in 1905. 
Parnes ene rae 
| o 
Pandurang, Yadao, Pandurang, Rambhau, 
adopted son, alleged adopted adopted as a son younger 
died in 1907. son to Pundlik to Pundlik after son. 
in 1907, Pundlik’s death 
Plaintiff. in 1905. 


At the time of his death Pundlik was a member of a 
joint Hindu family, which consisted of himself, his cousin 
Namdeo, and Namdeo’s two sons, Pandurang and Rambhau. 
The property mentioned in’ the schedule to the decree of 
the trial Judge was the property of that joint family. The 
parties to the suit are Hindus to whom the Hindu law appli- 
cable to Hindus of the Mahratta country of the Presidency 
of Bombay applies, and the question upon which the result 
of this appeal depends is whether Musammat Ohampabai 
had, under circumstances which later will be mentioned 
in séme detail, power validly to adopt the plaintiff asa 
son to her deceased husband Pundlik. 


Pundlik died childless in January 1905, leaving his two 
wives, Musammat Champabai and Musammat Annapurna- 
bai surviving him. Musammat Champabai was the senior 
wife, and she, with the concurrence of Musammat Annapur- 
nabai, adopted in 1905 as a son to her deceased husband, 
Pandurang, who was one of the two sons of Namdeo, the 
defendant. The validity of that adoption is not disputed. 
Pandurang, whose adopted name was Vithal Rao, died in 
childhood and unmarried in 1907; and Musammat Qhampa- 
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bai in December 1908 in fact adopted to her deceased 
husband the plaintiff without having obtained the consent 
of anyone, except the consent of the plaintiffs natural 
father, who had given him to her to be adopted by her to 
her deceased husband. Namdeo had refused to give his 
consent to the adoption and his contention was and is that 
Musammat Champabai had, under the Hindu law which 
was applicable to their family, no power as a widow to make 
the adoption and also that any such adoption by her had 
been prohibited by Pundlik. The trial Judge came to the 
conclusion that after the adoption of Pandurang the joint 
family had separated, and that afterwards, when the con- 
tingency for a second adoption arose by reason of Pandu- 
rang’s death, Musammat Champabai could validly adopt 
the plaintiff without the consent of Namdeo who was then 
separate, and made the preliminary decree for partition. The 
learned Judges of the Court of the Judicial Commissioner came 
to the conclusion that there had been no separation of the 
joint Hindu family ; that Pandlik intended that Pandurang 
only should be adopted, and had given no general permis- 
sion as regards the adoption of a son ; that on Pandurang’s 
death Namdeo and his son Rambhau became by survivorship 
sole owners of the joint family estate; and that Musammat 
Champabai could not, under such circumstances, make a 
valid adoption of the plaintiff without having obtained the 
sanction of Namdeo; and, holding that the adoption was 
invalid, they, by their decree, dismissed the suit. From 
that decree of the Oourt of the Judicial Commissioner this 
appeal has been brought. 


Except that their Lordships agree with the Court of the 
Judicial Commissioner that Pundlik had not given an au- 
thority for the adoption of the plaintiff, they do not agree 
with the Court of the Judicial Commissioner as to what the 
facts were. Pandlik, until he died in January, 1905, had 
managed the joint property. On the 31st March, 1905, 
Musammat Ohampabai, with the concnrrencs.of Musammat 
Annapurnabai, adopted as a son to their deceased. husband 
Pandurang, and on the 23rd April, 1905, Namdeo executed 
the following deed :— i 

“ Deed of adoption. 


“In favour of both Mt. Champabai and Mt. Annapurnabai, widow 
widows) of Pundlik Vithoba Patil, resident of Warwat Bakal, Tafuq 
e, District Akola 1, Namdeo Yekoba Patil, Warwatkar, execute 
this writing to the effect that in accordance with the wishes of the de- 
ceased Pundlik Vithoba Patil, who was my real cousin (uncle’s son) at the 
time of his death, I have placed upon your lap my own son Pandurang. 

“The adoption ceremony in accordance with the popular usage in 
regard to it was settled with the consent of us threes- to be performed 
atan auspicious time on Friday Falgun Vadya 11, corresponding to gtst 


* 


484 PRIVY COUNCIL fa. be J. R 


March, 1905, and the ceremony has been done. Ir his capacity as an 
adopted son, Pandurang would hereafter be called by the name of Vithal 
Rao, son of Pundlik Patl, He has become the sole owner of the entire 
moveable and immoveable property of the deceased, Pundlik Vithoba 
Patil, and even in all sorts of papers the management should hereafter 
be conducted as ‘Pundlik Vithoba Patil shop at Warwat? Firm through 
managing proprietor Vithal Rao, son of Pundlik Patil, minor, through 
guardian mothers Mt. Champabai and Mt. Annapurnabai. Deceased 
Pundlik Patil and I formed a joint family. Immoveable and moveable 
property belongs to the joint family. Vithal Rao is the sole heir to half 

- of the entire property on the authority of the deed of adoption and half 
of the property belongs to me, The following are the conditions on 
which the adoption business was settled amongst us. 


“y, My half share in the moveable and immoveable property may be 
kept as joint if both Champabai and Annapurnabai would approve, but 
if you do not approve of it you may separate it and give it at’ any time 
you like. 

“2, A list of the entire property should be made and signed by us 
three. After preparing such list it should be kept with Jairam Govind 
Patil of Sowghad and Govind Hari Sawarkar as Punchas. Itis true 
that Vithal Rao, son of Pundlik Patil by virtue of his adoption, is the 
owner of all the property of the deceased Pundlik, son of Vithoba. But 
for the protection of the future welfare of the real owner Vithal Rao, 
you both should do the management of the entire property till the 
adopted son completes his 25 (twenty-fifth) year. After Vithal Rao 
attains majority, he should do the management according to the orders 
of both of you, This is the original desire in making the adoption. 
But the above condition is specially mentioned to-day for the good 
conduct, for excellent dwelling in the world and for the growth of the 
family tree of Vithal Rao. Ifthere arise any difference between Vithal 
Rao and both of you then on the authority of this writing Vithal Rao 
will have no right at all during the lifetime of both of you and the entire 
property should be managed by Champabai. 


“4. After Vithal Rao completes his 25 (twenty-fifth) year, Champabai 
has got power to make over the entire property to his charge. If after 
the manatee of the power you and Vithal Rao do not pull on amicably, 
a separate yearly allowance of Rs. 200 to Champabai and a separate 
yearly allowance of Rs, 200 to Annapurnabai may be apportioned. This 
allowance would bea charge onthe entire moveable and immoveable 
property. ; 

“c, If Annapurnabai desires to live separate on account of household 
affairs before Vithal Rao completes his 25th year, Champabai has power 
to give an allowance of Rs. 5 per mensem to her, and Vithal Rao would 
never acquire the right to interfere in this decision, On tae conditions 

as mentioned above, I have placed my son on the lap of you both. He 
should secure for the deceased Dandik Patil and his ancestors spiritual, 
fmal and eternal happiness, and by the grace of God he may propagate 

+ the family and give you all the pleasure, and with this object I have 
completed this writing of the deed of adoption with my free will, and I 
have made my signatnre to-day in order to make it over to the charge of 
you both. Dated 23rd April, 1905. Written by Bhaoo Sheoram. Patil, 
Keli 


o “ Namdeo Yekoba Patil.” 

As their Lordships construe that deed of the 28rd ‘April, 
1905, Namdeo by it declared that he had separated from 
Pandurang, whom he had givenin adoption. It was not 
merely an expression of an intention to separate, although 
an unequivocal intimation of an intention to ae by a 
meniber ofa joint Hindu family governed by the Mitakshara 
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would operate as a severance of the joint status [see Girja 
Bai v. Sadashiv Dhundiraj (1) and Kawal Nain v. Budh 
Singh (2)]. Their Lordships find asa fact and hold in 
law that on the date of that deed Namdeo and his son Ram- 
bhau had separated from Pandurang, and had ceased to 
be members with Pandurang of the joint family, although 
no-partition of the family property had been effected. 


It is common ground that the adoption of Pandurang 
was a valid adoption. Pandurang died unmarried in 1907. 
After the death of Pandurang, Musammat Champabai tried 
to obtain the consent of Namdeo to her adopting to her 
deceased husband Rambhau, but Namdeo refused to give 
him in adoption, and on the 11th December, 1908, she adop- 
ted to her deceased husband the plaintiff, who was by birth 
a son of Raoji Patil. 


It has not been and cannot be disputed that Musammat 
Ohampabai had the authority of her husband Pundlik, if 
she chose to exercise it, to adopt to him Pandurang. That 
authority she acted uponin adopting Pandurang in 1906, 
but on behalf of Namdeo it is contended that Pundlik’s 
authority to his wife to adopt a son to him was limited to 
an adoption of his son Pandurang, and that Pundlik’s 
expressed wish in his last illness was that no boy except 
Pandurang should be adopted to him. If it had been proved 
that Pandlik had in fact expressed asa direction to be 
followed by his wife his wish that no boy except Pandurang 
should at any time be adopted to him, their Lordships 
would hold that the direction prohibited Champabai from 
adopting the plaintiff, and consequently that the plaintiff’s 
adoption was invalid. But such a direction to operate as a 
prohibition against his widow adopting any boy to him as 
a son except the boy named by him, must be explicitly 
made and clearly intended by the husband to limit the 
discretion of his widow for all time, and on every occasion 
on which otherwise after his death his widow might validly 
make an adoption to him. Such a direction may -be 
given by the husband orally or in writing, as for instance 
by a Will. The duty of a Hindu widow is to obey such © 
directions as her husband may have given as to the way in 
which she should exercise a power of adoption to him. 
That is a general principle of Hindu law as to adoptions, ¢ 
and is not applicable only in cases in which the husband 
and wife were subject to the Bombay School of Hindu law. 

(1) (1916) L. Ra 43 L A 1515s.. J. L. Rọ 43 Cal. 
1031 ; 20 C. W. N. 1085. 

2) [1917] L. R, 44 I. A. 15935.c0 I L. R, 39 AIL 

aai a Cc. Ww. N. 986. sis 
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In Sitabai v. Bapu Anna Patil (1) in which a husband had 
given in his Will a direction as to how -his wife should ex- 
ercise a power of adoption to him, the Board held :— 

“That according to the Bombay School of Law the duty ofa Hindu 
widow to obey her husband’s command compels her toact upon any - 
mandatory direction that he may give by Will as to the way in which her 
power of adoption may be exercised.” 

In the present case the strongest evidence suggestive of 
a prohibition by Pundlik of any kind as to the making of - 
an adoption to him by Musammat Champabai was that 
given by Balkrishna, who had been Pundlik’s gumashta. 
Balkrishna said :— 

“ He (Pundlik) told us that he was very ill and that we should manage 
the property well. We opened the talk about the arrangement of inheri- 
tance. He told us that his cousin’s (Namdeo’s) sons were his heirs, 
and if at all an ee was wanted, Namdeo’s son, Pandurang, should 
be the only boy for adoption; otherwise he had no wish to adopt 
anybody else or to make any other arrangement. Namdeo’s younger 
son (Rambhau) was then four or five months’ old.” 


To a similar effect as to Pundlik’s intention as to the 
boy who might be taken in adoption to him was the evidence 
of Raibhan, a Tahsildar and Magistrate, the evidence of 
Ramchandra, & pensioner, and the evidence of Jayram, who 
had married a sister of Pundlik. According to Jayram, 
some persons who were present during Pundlik’s last illness 
were pressing him to adopt a son as he was sonless, an 
Pundlik ‘‘said then that he did not want to adopt . . . 
Pandlik Patil told them that he was not obstinate, and that 
if a son was to be adopted he would adopt Namdeo’s gon, 
Pandurang, and none else.” 


The conclusion which their Lordships draw from the 
evidence is that Pundlik intended if he adopted any boy as 
his son, to adopt Pandurang, and if his statements can be 
construed as a direction to his wife, that direction was that 
she should adopt Pandurang, and that he gave-no direction 
as.to what should be done if Pandurang should be unavail- 
able or should die after he was adopted. 


Under these circumstances and Pandurang having. died 
in childhood and unmarried, it is necessary to consider 
what power, if any, Musammat Champabai had under the 
Hindu law applicable in the Mahratta country of the Presi- 
dency of Bombay to adopt the plaintiff as a son to her de- 
ceased husband. 

It has been decided by the High Oourt at Bombay that 
in the Mahbratta country of the Presidency of Bombay and 
in Gujarat a Hindu widow, who is sole or joint heir to her 
husband’s estate, may adopt a son to her deceased husband, 
without authority from her husband, and without the con- 
(1) [1920] L, Ru 47 LA, 8c. C W. N. 97. 


VOL. XX.) PRIVY OOUNOIL 487 


sent of his kindred, or of the caste or of the ruling authority, 
but that she cannot adopt where her husband has expressly 
forbidden an adoption. Thatis not now disputed; it is 
undoubtedly the law. Butit has been held by that High 
Court in Ramji v. Ghamay (1), and by the same bench in 
Dinkar Sitaram v. Ganesh Shivram (2), that a Hindu widow 
in the Mahratta country of that Presidency or in Gujarat 
who has not her husband’s estate vested in her, and 
whose husband was not separated at the time of his death, 
is not competent to adopt ason to her husband without 
his authority, or the consent of her father-in-law, or 
of her husband’s undivided co-parceners. See paragraph 
180 of Mayne’s Hindu Law, where the two authorities above- 
mentioned are cited, as the authorities for the last-mention- 
ed proposition. They were decisions of the 8th July, 1879 of 
a Full Bench consisting of Sir Michael Westropp, ©. J., 
Melvill and Kemball, JJ. The decision in Dinkar Sitaram 
v. Ganesh Shivram (2) merely followed the decision in Ramji 
y. Ghamau (1). It is contended in this appeal that these 
decisions were wrong in law. It may be mentioned that 
in Dinkar Sitaram v. Ganesh Shivram (2), the District Judge 
had held that the consent of relations was unnecessary in 
the Presidency of Bombay. 


In the present case Pundlik had not separated; he had 
died a member of a joint Hindu family, and the estate which 
was vested in Musammat Champabai at the time when she 
adopted the plaintiff as a son to her husband, was not the 
interest which Pundlik had in the joint family property, 
but was the estate which had vested in Pandurang on the 
separation of the joint family. 


In Ramji v. Ghamau (1) the parties were members of a 
Hindu joint family, and it may be assumed from the report 
of the case that the parties were subject to the Hindu law 
applicable to Hindus of the Mahratta country of the Presi- 
dency of Bombay. In that case it was held that a Hindu 
widow, who has not the family estate vested in her and 
whose husband was not separated at the time of his death, 
is not competent to adopt ason to her husband without his 
authority or the consent of his undivided co-parceners, 
That was the question which had to be decided in that case. 
So far as their Lordships are aware, that decision in Ramji 
v. Ghamaw (!) was the first decision of the High Court at 
Bombay on that question in any case in which the Hindu 
law applicable to Hindus in the Mahratta country of the 
Presidency of Bombay or in Gnjrat had to be considered, 
and the attention of their Lordships has not been drawn to 

(1) [1879] LL. Rn 6 Bom, 498. (2) [1879] I. L, R. 6 Bor., 505, 
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any earlier decision of the Supreme Court of Bombay on 
that question. In Ramji v. Ghamaw (!), the learned Judges 
stated :— ; 


‘There has not been any text quoted to us from the books to the effect 
that the widow of a parcener in a Hindu undivided family may adopt 
without the authority of her husband or the assent of her co-parceners, 
The authorities in relation to the taking in adoptipn by a Hindu widow 
in this Presidency are so fully collected and discussed in Bayabai v, Bala 
Venkatish (2), Rakhmabat v. Radhabat (3) and Narayan Babaji v. Nana 
Manohar (4), that it is unnecessary to set them forth here.” 


After referring to some ancient texts and to. some state- 
ments of Sir Thomas Strange and Mr. Colebrooke, the learn- 
ed Judges said :— 

“ Accepting, however, the view which the cases seem to establish, ots., 
that the widow, where the husband dies separated, and she herself is the 
heir, or she and a junior co-widow are the heirs, may adopt without the 
sanction of the husband (it he have not expressly or by implication indi- 
cated his desire that she shall not do so) and without the sanction of his 
kindred, we are not (as has been previously said in this Court) disposed to 
carry the deviation from ordinary Hindu law further than it has been 
already established by precedents.” 

The allusion to what had “ been previously said ” in the 
High Court was an allusion to a judgment of Sir Michael 
Westropp, then Mr. Justice Westropp, reported in Bayabat 
v. Bala Venkatish (#), which it will be necessary to refer 
to later. 

The Hindu Jaw in the Mahratta country of the Presidency 
of Bombay, and in Gujarat as to the power of widows to 
adopt to their deceased husbands differs widely from the 
Hindu law as it has been variously interpreted in other 
parts of India, but whether it is the original Hindu law on 
that subject, or, as the learned J udges in Ramji v. Ghamau 
(1) assumed, a deviation from it is not now an easy ques- 
tion to decide with certainty ; probably it is a deviation. 


In Lakshmibai v. Sarasvatibai (5), Sir Lawrence J enkins, 
C. J., said :— 


“Tt has been argued before us on the part of the appellant that a 
widow's power to adopt does not rest on any delegation from her husband 
but is her own inherent right, and it is obvious that the distinction ma: 7 
have more than an academic value. The commentaries, which prevail 
in this Presidency, seem to me strongly to favour the view thus contended 
for, but some at any rate ofthe more recent decisions in this Court 
contain expressions that point in the other direction. In the view I take 
of the present case, it is not necessary to decide the point, but the ` 
inclination of my opinion (though I reserve to myself the right to re- 
consider the matter hereafter, if necessary) is that in this Presidency the 
widows right is inherent and not merely delegated.” 


1) [1879] I. L. R., Bom., 498. (2) 11866] 7 Bom. H. C. R. biy 
Pa eeg (3) [1868] 5 Bom. H. C. R. A. C. J, 18r. sue 
(4) [1870]7 Bom. H.C. R. A. C. J, 153. 


(5) [1899] I. L. R.,23 Bom., 789 at p. 794. 
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There does not appear to their Lordships to be any 
sound reason why in the Mahratta country of the Presidency 
of Bombay the Hindu law as to the power of a Hindu widow 
who has not the authority of her deceased husband to adopt 
a son to him, should depend on the question as to whether 
her husband had died as a separated Hindu or as an 
unseparated Hindu, or on the question as to whether the 
property which was vested in her when she made the adoption 
was or was not vested in heras his heir. Ifit was her 
religious duty to adopt a son to her husband, that duty would 
be the same in either case, although possibly the right of 
the adopted son to the property vestedin the widow might 
be different. It has, however, been held by the Board in 
Pratapsing Shivsing v. Agarsingjt Raisingji (1), which was 
acase from the Ahmedabad District of the Presidency of 
Bombay, that :— - 

“ The right of the widow to make an adoption is not dependent on her 
inheriting as a Hindu female owner her husband’s estate. She can 
exercise the power, so long as it is not exhausted or extinguished, even 
though the property was not vested in her.” 

The Board was not then dealing with a case in which 
the deceased husband had expressly or implicitly prohibited 
his wife from making any adoption. 

In Shri Ragunada v. Shri Brozo Kishoro (2), the Board 
said :— i À 

“It may be the duty ofa Court of Justice administrating the Hindu 
law to consider the religious duty of aopen a son as the essential 
foundation of the law of adoption, and the effect ofan adoption upon 
the devolution of property as a mere legal consequence. But it is 
impossible not to see that there are grave social objections to making 
the succession of property—and it may be in the case of collateral 
succession, as in the present instance, the rights of parties in actual 
possession—dependent on the caprice of a woman, subject to all the 
perniciòus influences which interested advisers are too apt in India to 
exert over women possessed: of, or capable of exercising dominion over, 
property. It seems, therefore, tobe the duty of the Courts to keep 
the power strictly within the limits which the law has assigned to it.” 

That case came from Travancore, where the Hindu law 
as interpreted in the Province of Madras as to the power of 
Hindu widows to adopt, who have not had the authority of 
their husbands to adopt a son to him, is much more restricted 
than it is inthe Mabratta country of the Presidency of 
Bombay and in Gajarat, where it is the law that the widow 
of a separated husband,.who has not prohibited her from 
making an adoption to him, can validly adopt a son to him 
without the consent of anyone except that of the parent of 
the boy. In the present case, owing to the family having 
separated, the rights of Namdeo and his son Rambhau were 
merely the rights of collaterals in unpartitioned property. 

st 1918) L. R. 46 I. A. 97: 8. c. 24 C. W. N, 27. 
- (2) [1876] L. R.3 I. A. 154 at p. 193. 
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In Narayan Babaji v. Nana Manohar (!), where the 
question for decision was whether a Hindu wife could in 
the lifetime of her husband make a valid adoption to him, a 
widely different point from that to be decided in this appeal, 
and a widely different point from that which had to be 
decided in Ramji v. Ghamau (2), Westropp, O. J., delivered 
along judgment “of value when the respective authority of 
various ancient texts and commentaries on Hindu law has 
to be considered on questions df a woman giving or taking 
a boy in adoption or on the difference between the power 
of a widow and that of a wife to take a boy in adoption, 
and on other questions which their Lordships have not to 
consider in thig appeal. In the course of the judgment, the 
learned Judge stated that he adhered to an opinion expressed 
by him in 1866 in Bayabat v. Bala Venkatish (8) as to the 
construction of some passages in the Dattaka Chandrika. As 
will later appear, it is not at all clear what was the judg- 
ment which Mr. Justice Westropp actually did deliver in 
Bayabai v. Bala Venkatish (8). 


In Rakhmabat v. Radhabat (4), which was decided in 
the High Court on the 26th August, 1868, the suit was bet- 
ween the two widows of Murarav Desai, of Nipani, in the 
Mahratta country of the Presidency of Bombay, who had 
died childless and apparently separate. The suit was brought 
by Radhabai who was the junior widow; she claimed to be 
jointly entitled with the defendant Rakhmabai to the estate 
of their deceased husband. 


The defence was that Rakhmabai had authority to adopt 
a son to her late husband, and had adopted Rao Saheb, who 
therefore became the lawful heir to the entire estate. The 
District Judge who tried the suit found that the adoption 
was not authorised by the husband, but he had no doubt 
that the adoption was in fact made, and for some reason 
which was not apparent to the Oourt of Appeal, he decreed 
that the plaintiff was entitled to the half share which she 
claimed. The defendant appealed to the High Court at 
Bombay and the appeal came before Sir Richard Couch, O. 
J., and Newton and Warden, JJ., who having found that 
the adoption had in fact been made, proceeded “ to con- 
sider whether it was valid, either by reason of its having 
ebeen made by the authority of the deceased Muraray (the 
husband), or by virtue of the power which Rakhmabai had 
by the Hindu law, by which the parties were governed.” The 
High Oourt found that the husband had given no direction 
to adopt, and then considered whether the adoption without 


f EA 7 Bom, H. C. R. A C. Ja 153. (2) [1879] I. L. R., 6 Bom., 498, 
3) [1866] 7 Bom., fy. C, R. App. 1. (4) [1868] 5 Bom., H. C. R. A. C. Ju 181, 
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authority having been given by the husband was valid. 
The learned Judges of the High Court then referred to the 
Mitakshara, the Vyavahara Mayukha, an opinion expressed 
by Sir W. H. Macnaghten in a note at page 68 of the second 
edition of his Principles of Hindu Law, several cases 
reported, some reported in Borradaile’s Reports and some 
in Morris’ Sudder Dewany Reports, and to the opinions 
which had been given in some of those cases by Shastris 
and by Pandits, and expressed their decision thus :— 

“Upon the review which we have made of the authorities applicable 
in this part of India, we are of opinion that in the Maratha country, 
wherein the property in question in this suit is situate, a Hindu widow 
may, without the permission of her husband, and without the consent of 
his kindred, adopta son to him, if the act is done by her in the proper 
and bona jide performance of a religious duty, and neither capriciously 
nor from a corrupt motive.” 

That decision was not based upon the fact that the 
deceased husband was a-separated Hindu, nor was it based 
upon the fact that at the time of the adoption, the widow 
who made the adoption had vested in her the whole or an 
part of the property which had belonged to her husband. 
Their Lordships regard it as equally applicable to an adop- 
tion by a Hindu widow of the Mahratta country of the 
Province of Bombay, whether her husband at the time of 
his death was joint or separate, and whether his property 
was or was not vested in her as his heir at the time when 
she made the adoption, and consider that it is a decision to 
be applied in this appeal. . 

The learned Judges in Rakhmabat v. Radhabat (1), having 
expressed their decision which has been quoted on ‘the 
authorities which they had reviewed, proceeded to consider 
whether the elder of the two widows had power to adopt 
without the consent of the other, and having referred on 
that subjet to Strange’s Hindn Law, Appendix 83, to a 
decision of the Supreme Court, to a decision of the High 
Court, to West and Buhler’s Digest of Hindu Law of Inheri- 
tance and to Steele’s Summary of the Law and Custom of 
Hindu Inheritance, said :— i 


“Considering the act of adoption as the performance ofa religious 
duty, we think these authorities are sufficient to piy us in holding 
that Rakhmabai, the elder of the two widows, had the right to adopt. 
In the judgment of the Privy Council their Lordships say that ‘in the 
case of an undivided family, if there be no father of the husband living, 
the consent of all the brothers, who in default of adoption would take 
the husband’s share, would probably be required, since it would be 
unjust to allow the widow to defeat their interest by introducing another 
co-parcener against their will’ The interest of the younger of two 
widows cannot, we think, be regarded in the same light as that ofa 
member of an undivided family, and probably their Lordships would not 
consider the remark applicable in cases where, by the law which governs 
them, no consent of kinsmen is required. We must not’ omit to notice 


(1) [1868] § Bom: H. C, R. A.C. J. 181, ° í 
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the judgment of Mr. Justice Westropp in Regular Appeal No 17 of 
1863 | Bayabai v. Bala Venkatish (1) , which was cited by the Respon- 
dent’s counsel. The judgment’ was not a written one, and we have no 
report of it, but we understand that the opinion given by the learned 
Judge was that a widow had no power to adopt ason to her husband 
where he had expressly,or by his conduct impliedly, forbidden her to 
do so. In this we quite concur, and the Judicial Committee have so 
held in the judgment we have referred to. There is no question of 
prohibition in this case.” > 
Their Lordships will now consider the case of Bayabai 
v. Bala Venkatish (!), which was decided in the High Court 
at Bombay on the 7th March, 1866, by Westropp, Tucker 
and WARDEN, JJ., and is one of the three decisions referred 
to by Sir Michael Westropp, C. J., in Ramji v. Ghamas (3), 
as the cases in which the authorities in relation to the 
taking in adoption by a Hindu widow in the Presidency 
of Bombay were so fully collected and discussed that 
it was unnecessary to set them forth in the judgment of the 
Fall Bench in Ramji v. Ghamauw (*), by which it will be 
remembered that Full Bench decided that in the Presidency 
of Bombay a Hindu widow, who has not the family estate 
vested in her and whose husband was not separated at the 
time of his death, is not competent to adopt a son to her 
husband without his authority or the consent of his co-par- 
ceners. 


It is necessary to make a few prefatory observations about 
the judgment of Mr. Justice Westropp which is reported 
in 7 Bomb. H. C. R., Appendix 1, as having been delivered 
in Bayabai v. Bala Venkaitsh (1), on the 7th March, 1866, in 
Regular Appeal No. 17 of 1863. In the first place it appears 
that Mr. Justice Warden was one of the Judges in that 
case, and was also ohe of the Judges in Rakhmabat v. 
Radhabai (3), which was decided on the 26th August, 1868, 
and is reported in 5 Bomb. H. ©. R. A. ©. 181. In the 

udgment of the Court in the latter case, at page .193 of the 

port, it is stated that the judgment of Mr. Justice Westropp 
in Regular Appeal No. 17 of 1863 was not a written judg- 
ment and ‘' we have no report of it”. It may be assumed 
that a decree of the High Court in Bayabai v. Bala Venkatish 
(1), was drawn up, and that it was drawn up as of the 7th 
March, 1866. A decree must be justified by the judgment 
upon which it is based. Their Lordships are of opinion that 
the judgment of Mr. Justice Westropp in Bayabat v. Bala 
Venkatish (1), as reported in 7 Bomb. H. C. B., Appendix I, 
could not possibly have been an orally delivered judgment, 
and they are further of opinion, strange though’ that opinion 
may seem, that no judgment was written in that case until 


1) [1866] 7 Bom. H.C. R., App 1. 2)f I, L R., 6 Bont, 498. 
ms (3) [1868] 5 Bom H- G, R. A.C. J. 18% PER 
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after the judgment of Sir Richard Couch, O. J., Newton 
and Warden, JJ., in Rakhmabat v. Radhabat (1), had been 
reported in 1869 in 5 Bomb. H. C. R. A. ©. 181. 


The points which were considered by Mr. Justice 
Westropp in Bayabat v. Bala Venkatish (?), as appears 
from an examination of his judgment as it is reported, 
were: point (1), the power of a Hindu widow to adopt a 
son to her deceased husband withont an authority from 
him to do so; point (2) whether the husband in the case 
before him had given authority to his wife to adopt or had 
not impliedly forbidden her to do so, and point (3) whether 
the widow had not. been cajoled into making the alleged 
adoption by being kept in ignorance of her rights, and of 
the effect of an adoption. To the consideration of point (1), 
Mr. Justice Westropp devoted seventeen pages of his 
judgment as it is reported; to the consideration of point 
(2) he devoted about one page; to the consideration of 
point (3) he devoted two pages. In considering point (1), 
Mr. Justice Westropp is reported at pages xvi and xvii of 
the Appendix to 7 Bomb. H. O. R. to have said: — 


“Baji Rav, the last of the Peshwas, as a general rule, treated adoptions 
by widows without the order of their husbands as illegal. But it is certain 
that he was swayed by interested motives. . . . The disapprobation 
which the deviation of the Mahratha school met with in such high 
quarters may to some extent account for the fact that, for a long time 
afterwards, and down even to the hearing of this case, we find that adop- 
tions by widows without express authority from their husbands have been 
constantly and vigorously contested, but, it must be admitted, generally 
speaking without success, unless there were some other defect in the 
adoption than the absence of express authority from the hnsband. . . , 
Assuming, but not deciding, that the deviation of the Maratha school is 
established to the farthest extent to which any of the foregoing authorities 
reach (namely, that the widow may, without express authority or order 
from her husband, and without the consent either of his or her relations, 
adopt a sori), and without in the least degree wishing or intending to 
infringe on the law of adoption by a widow so far as it can be considered 
as established in the Maharashtra, cherished as I believe that law to be 
by the Hindu community, or a very considerable proportion of it, yet I 
am not disposed to extend it, or to depart from the general Hindu law, 
one single step further than provincial or local usage has: firmly settled 
as admissible. And I have not any doubt that we should extend it much 


beyond its present boundaries were we to hold that the widow may adopt - 


where the husband has, when perfectly in the possession of his senses, as 
well on the day preceding his death as on the day of his deathy in reply 
to suggestions that he should adopt a son, positively refused to do so,” 
There is nothing in the judgment of Westropp, J., so 
far as their Lordships can see, which confined his observa: 
tions as to the power of a Hindu widow to adopt in the 
Mahratta country of the Bombay Presidency and in Gujarat 
without the consent of relations to cases in which the 
widow was the widow of a separated husband, or to oases 
in which the widow was the widow of an unseparated 


(1) (1868) $ Boms H.C: R, A. O, Ju 181. (a) [1866] 7 Bom, H, O, R. Appt, 
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husband ; his observations appear to their Lordships to` 
have been general and to apply to either class of cases. 


Mr. Justice Westropp in Bayabai v. Bala Venkatish (1), 
if the report is to be trusted, found that the husband had 
forbidden his wife to adopt. If the other Judges in that 
case, Tucker and Warden, JJ., had agreed, with him that 
the widow had been forbidden by her husband to adopt, 
there was nothing further to consider in the ease. Accord- 
ing to the report of his judgment, Mr. Justice Westropp 
finally found that the widow had been cajoled into: making 
the. alleged adoption by being kept in ignorance of her 
rights, and of the effect of an adoption. . With that finding, 
the ‘other two Judges agreed. Their judgments will be 
found reported at page xxiii of the Appendix thus:— _ 

`. “Tucker, J., concurred in thinking that the defendant Bayabai had 
been circumvented by unfair means, and that an adoption procured, as 
the alleged adoption in this case, by suppression and misrepresentation of 
facts, could not be permitted to stand. It was clear to him that this 
youth widow had been led by those around her to believe that the act 
of adoption would not divest her of her interest in the property of her late 
husband, and that she had not been fully informed as to her position and 
tights. . . . As to the nght of a widow in this Presidency to adopt 
without any authority from her husband, he did not consider it necessary 
now-to give any final decision, but his opinion inclined in favour of that 
_ Yight, and of its having been sufficiently recognised by the Courts of 
. Justice at this side of India. Further, he was inclined to think that she 
., had that-right unless her husband expressly prohibited her from adopting, 
. - and that a mere refusal by him to adopt would not be sufficient. But on 
~» this point he would refrain from giving any positive opinion. 
Se “WARDEN, J.—1 concur in the observations of my brother Tucker.” 
.., Whether the judgment reported as that of Mr. Justice 
oe had been written by him or was prepared for the 
eport by the reporter from his note of the case, their 
Lordships do not know, but it reads as if it had been written 
bya reporter from his note, not by the Judge. 
-- Mr. Justice Warden must apparently have forgotten 
when .the case of Rakhmabai v. Radhabai (2) was being 
argued.in 1868, what was the actual point on which fhe case 
of Bayabai v. Bala Venkatish (1) had been decided in 1866. 
--, Their -Lordships have come to the conclusion that the 
adoptiot of the plaintiff who is the appellant, was valid, and 
they will humbly advise His Majesty, that the decree of the 
Court: of. the “Judicial Commissioner should be set aside 
with costs and the preliminary decree of the Additional 
Judge should be affirmed and restored. The respondent 
must pay the costs of this appeal. 


_ Messrs. Lattey and Hart.—Solicitors for the appellant. 
- „Messrs. T. L. Wilson & Co.—Solicitors for the respondent. 


(1) {1866} #Bom., H+ C. R. App. 1. (2) [1868] 5 Bom, H. C- R: A, ©. J. 181. 
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BANDHU RAM anp oruues (Appellants) 
versus 


CHINTAMAN SINGH ann otHers (Respondents). 


Hindu law—Mitakshava— Joint i Aap es held in the name of a member 
—Separate private transactions by individual members—Presumption of 
joininess, if rebutted, ` 


The presumption is that a bond held in the name of the managing 
member of a joint Mitakshara Hindu family is joint property and it is for 
those who assert the contrary to make good their case. 


Proof that some of the members of the joint family had some private 
transactions by no means proves that the particular bond in question was 
the private property of the member in whose name it was held. 


Held, that while the evidence on both sides was somewhat meagre, 
the presumption in favour of joint ownership was not displaced. 

APPEAL from a decree of the High Court at Patna, dated 
the 30th January, 1919, which reversed a decree of the 
Additional Subordinate Judge of Bhagalpur, dated the 
9th August, 1916. 


The facts of the case sufficiently appear from the judg- 
ment of their Lordships. 


L. DeGruyther, K. C. (with Kenworthy Brown) for the 
appellants. 


Their Lordships’ judgment was delivered by 


Viscount Cavs.—This appeal has been fully argued on 
behalf of the appellants, and all the material facts have 
been brought to their Lordships’ notice, but in the result 
their Lordships see no reason to differ from the conclusion 
reached by the High Court at Patna. 


The question raised is one of fact, and it is unnecessary 
to state the circumstances at length. It is sufficient to say 
that the title to the land in dispute must, in their Lordships’ 
‘opinion, depend on the title to the bond given by Pyare 
Mander to Rajdhari on the 17th August, 1891. If that bond 
was the separate property of Rajdhari, then the land which 
he purchased in the suit brought by him to enforce the 
bond was also his separate property, and he could give a 
good title to the appellants. But if he held the bond on 
behalf of himself and his two brothers, Chintaman and 
Gobardhan, then he could in the circumstances of this case 
have no better title to the land, and the first respondent is 
entitled to retain the decree granted by the High Court. 


Now it is plain that at the date of the bond Rajdhari and 
his brothers were members with their three cousins (sons of 
their uncles) of a Mitakshara joint family, and that when 
in the year 1892 the cousins separated from the family and 
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disclaimed all interest in the bond, Rajdhari and his two 
brothers continued joint. Rajdhari was the managing 
member throughout, and the presumption is that the bond 
held in his name was joint property ; and it is for those who 
(like the appellants) assert the contrary to make good their 
case. 


It is said on behalf of the appellants that the members 
of the family had some separate business transactions, and 
this appears both from a statement in the terms of com- 

romise, dated the 28th July, 1892, and from other evidence. 

ut proof that some of the members had some private 
transactions, by no means proves that the particular bond in 
question was the private property of Rajdhari; and there 
are several circumstances which tend to show that this was 
not the case. Thus in the first partition suit in 1892 the 
plaintiff claimed as joint property a bond of Pyare Mander 
for 945 rupees, which must be assumed, in the absence of 
any evidence to the contrary, to be the bond in question ; 
and by the terms of compromise in that suit it was admitted 
that all the debts (which would include that bond) belonged 
to the defendants Nos. 1 to 3, that is, to Rajdhari and his 
two brothers. Ifthe bond had been the separate property 
of Rajdhari, this would almost certainly have been stated. 


Again, in the second partition suit of 1902, the plaintiff 
Chintaman claimed as joint property a sum due to Rajdhari 
under a bond from Pyare Mander, and the award in that 
guit,-dated the 30th March, 1904, found that the three bro- 
thers were members of a joint family, and that all the 
moveable and immoveable properties were joint between 
them. It is not clearly shown that the bond here mentioned 
was the bond in question ; but it appears unlikely that, if 
Rajdhari held a separate bond from Pyare Mander, it would 
not have been referred to and excepted from the award. 


Further, in the subsequent proceedings in the same suit 


Rajdhari admitted that Chintaman was entitled to be eredit- ` 


ed. with 1,000 rupees, being one-third of the purchase money 
for the property comprised in the bond, an admission which 
could only have beeu made if the bond was joint property ; 
and while it is true that this was after the sale to the appel- 
lants, it cannot be assumed without proof that Rajdbari was 


a party to a fraud. 7 
` Lastly, itis (to say the least of if) remarkable that, ` 


when in 1908 Ram Ghulam made an attempt to execute the 
order which he bad obtained against Rajdhari by a. gale of 
this property, and Chintaman objected, no further proceed- 
ings were taken in execution, but a private sale ‘was made 
to the first appellant, who appears to he connected with 


t 
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Ram Ghulam. Neither. Rajdhari nor anyone else gave evi- 
dence that the bond was the separate property of Rajdhari, 
nor was any document produced in which it was referred to 
as his private property. 

Upon the whole, while the evidence on both sides is 
somewhat meagre, it appears to their Lordships that the 
presumption in*favour of joint ownership is not displaced, 
and therefore this appeal should be dismissed ; and they 
will humbly advise His Majesty accordingly. 


As the respondents have not appeared, there will be no 
order as to costs. 


Messrs. Pugh & Co.—Solicitors for the appellants. -~ 
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SRI VIDYA VARUTHI THIRTHA SWAMIGAL 
(Appellant) 
versus 


BALUSAMI AYYAR AND OTHERS (Respondenis). 


Indian Limitation Act (1X of 1908), Arts. 134, 144, sec. 10—Permanent 
lease by Mahant of Mutt without necessity—Lessee if acquires title by 
adverse possession after twelve years— Shebait or mutwalli, if ' trus- 
tee" —Leval powers of Mahant and sajjadanashin—Application of 
rules of English law by analogy in such cases condemned, 


A “trust” in the sense in which the expression is used in Eng- 
lish law is unknown in the Hindu system. Under the Hindu law, 
the image of a deity of the Hindu pantheon isa “ juristic entity ” 
vested with the capacity of receiving gifts and holding property. 
Religious institutions, known under different names, are also 
regarded as possessing the same juristic capacity when the gift is 
directly to an idol‘or a temple, the manager and custodian of the 
idol or the institution has no proprietary rights therein. He is 
given the right to a part of a usufruct, the mode of enjoyment and 
the amount of the usufruct depends on usage and custom, The 
property is not conveyed to or vested in him, nor is he a trustee 
in the English sense of the term although in view of the obligations 
and duties resting on him, he is answerable ‘as a trustee in the 
general s.nse for maladministration. This rule equally applies to 
the rights and duties of mufwallis of wagf property under the 
Mahommedan law. Where the head of a Mutt gave a permanent 
lease of property which had been granted forthe general purposes 
of the Afué# and no necessity for alienation was established: 

Held, that the lease was not binding onhis successor. Article 134 
of the Limitation Act, which is controlled by section 10 of the Act, 
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does not apply to alienations made by Mahants of Mutts or mut- 
wallis of wagf properties as the property is never conveyed to 
them in trust; 

Held, further, according to the well settled law of India,a Mahant 
is incompetent to create any interest in respect of Mutt property 
to endure beyond his life and the ‘possession of the lessee does 
not become adverse within the meaning of Art. 144 of the 
Limitation Act until he dies, and the acceptance of rent by his suc- 
cessor being properly referrable only to a new tenancy created 

` by himself, the possession of the lessees does not become adverse 
again until his death, Bihari Lal v. Mahomed Mutaqgi, (1898) 
20 All., 482 and Nilmani Singh v. Jagabandhu Roy, (1896) 23 Cal., 
p. 536, overruled. i , 

o The legal position of Mahants, Shiwaits, Sajjadanashins and 
Mutwallis, discussed, 


Mr. Clauson, K. C. (with Mr. Kenworthy Brown), for the 
appellant. 


Mr. L. DeGruyther, K. C. (with Mr. Narsimham), for the 
respondents. ; 


Their Lordships’ judgment was delivered by 


Mr. Ammer Aui.—The suit that has given rise to this 
appeal relates to certain lands lying in the town of Madura 
in the Madras Presidency which admittedly belong to an old 
Mutt (Math) situated within the Mysore State. The origin, 
development and raison d'etre of. these Mutis have been 
discussed in a number of cases decided in the Madras High 
Court to some of which their Lordships propose to refer in 
the course of this judgment. In their general characteristics 
they are almost identical with similar institutions in Northern 
India and in the Bombay Presidency. The heads of these 
foundations bear different designations in respect of the 
rights and incidents attached to the office; the difference 
arises from the customs and usages of each institution. The 
superior of this particular Mutt has been called in these pro- 
ceedings Matathipathe and sometimes Pandara Sannadhi, 
which their Lordships understand connote the same idea of 
headship. At the time this action was brought, the 26th 
defendant held the office of Matathipathe. He has since 
died and the present appellant is the head of the institution. 
In 1891 one Srinivasa was the Matatbipathe and he, on the 
17th March of that year, granted to the 2nd plaintiff, a near 
relative, a permanent lease of the lands in suit, on a small 
quit rent of Rs. 24 a year. Shortly after the grant of the 

_ lease Srinivasa died and was succeeded by one Samudra, 
who held the office until 1906. On his death the now 
deceased defendant No. 26 became the head. In 1902 the 
2nd plaintiff sub-leased the lands to the Ist and 2nd defend- 

“ants for a period of ten years, . 
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Since 1905 the Mutt has been under the management of the 
Mysore State under a power of attorney, executed at first 
by the Mathathipathe Sampara and afterwards by his suc- 
cessor, in favour of the Dewan and his successors in office. 
_ About the same time the 2nd plaintiff conjointly .with his 

son (the 8rd plaintiff) assigned their right and interest in 
the lands in suit to the lst plaintiff. Itis in evidence and, 
so far as appears from the judgments of the two Courts 
in India, does not appear to be contradicted, that it was 
only in 1908 that the representative of the Dewan acting 
under the power granted by the Mathathipathe became 
aware of the transaction of 1891 under which the 
plaintifis claim title. The sub-lease created in 1902 by 
the 2nd plaintiff in favour of the Ist and 2nd defend- 
ants was to have expired in 1912. But before its expiry 
they obtained a lease for 17 years from the representative 
of the Dewan. They are now in possession of the lands 
in suit under this lease. The plaintiffs are and were 
at the time they brought their suit on the 5th March 1918, 
in the Court of the Subordinate Judge of Madura, admittedly 
out of possession. The present action is for declaration of 
title and for ejectment and possession, principally directed 
against the Matathipathe as the head of the Matt and the Ist 
and 2nd defendants lessees holding possessions under him. 
The other defendants have been joined as parties apparently 
in consequence of certain rights they possess or exercise 
under those defendants. 


The plaintiffs base their title on two grounds: Firstly, 
that the permanent lease under which they claim was created 
under circumstances that would bind not only the grantor 
but all his successors; and secondly, that even if the lease 
was not valid, they had acquired a title under the Statute of 
Limitation by adverse possession for over twelve years from 
the date of the grant. 


Their case throughout has been that Srinivasa was a 
“trustee” and that all his successors are “trustees”, that the 
lands’ were granted on a “specific” trust, and that conse- 
quently under Art. 134 of the Ist schedule of the Indian 
Limitation Act (IX of 1908) they have acquired a good title 
against the Mutt. 

The Matathipathe controverted both allegations. He 
denied that the alienation by Srinivasa was of such a charac- 
ter as would bind the Mutt; he further denied that he and 
his predecessors were ‘trustees’ of the Mutt or that the 
2nd plaintiff or his assignee had acquired any right to the 
‘Mutt lands by adverse possession. On these contentions 
two points arose for determination which are embodied 
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in the first two issues. Thetrial Judge, after giving .the 
substance of the 2nd plaintiff’s evidence and of the other 
witnesses, formulates the position which the pleader 
took up. 

He contends,” says the learned Judge, “that the plaint pro- 
perty is trust property set apart for the worship of the titular deity 
of the Mutt, that the head of the Mutt isa trustee merely, and 
that the permanent lease to znd plaintif is an alienation of Mutt 
property and that 26th defendant at this distance of time could 
possibly have no right to such property. The alienation being 
ab initio void, the 26th defendant had no right to plaint property 
as he succeeded only in t906 and ist plaintiff had perfected his 
title by adverse possession for over twelve years.’’ 

The Subordinate Judge negatived this contention; he 
held upon the admissions of the 2nd plaintiff that the pro- 
perty in suit was “ordinary Mutt property” and was not set 
apart on any specific trust; that the head of the Mutt was 
nota “bare trustee’, as it was admitted that the income 
was at his absolute disposal and that ‘‘none had a right to 
question him about it”. - 


He found also that the 2nd plaintiff tock the lease with 
full knowledge of the character of the endowment and had 
learnt on enquiry that “he could not safely purchase it”. 

With regard to the question of estoppel arising from the 
alleged acceptance of rent by the 26th defendant as the, 
plaintiffs contended, the Subordinate Judge held: — 

“In fact the rst plaintif never paid money as rent and the 26th 
defendant or his agent never accepted payment with knowledge 
that the payment was as rent for plaint property. In these circums» 
tances, I find that these defendants are not estopped from denying 
plaintiff's title. I find this issue against plaintiffs,” 

He accordingly dismissed the suit save and except in 
alti of a money claim against the Ist and 2nd defen- 

nts. ` 


The plaintiffs appealed to the High' Court of Madras, 
which reversed the trial Judge’s order and decreed the claim. 
The learned Judgesdo not negative the finding of the first 
Oourt that the 2nd plaintiff took the lease with notice. But 
they considered that the matter in dispute fell within Art. 
134 referred to above. They summed up their conclusion 
in the following words: “that the lessor intended to grant, 
and the lessee intended to acquire, an interest greater than 


” the transferor was competent to alienate, and all the require- 


ments of Art. 134 have been complied with.” 


The findings of the learned Judges on the issue relating 
to limitation and the acquisition of right by adverse posses- 
sion require notice. They deal firet with the question of 


. justifiable necessity, which they decide against the plaintiffs. 
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They say, “there is no doubt that the head of a Mutt cannot 
in the absence of necessity bind his successors in office by 
a permanent lease at a fixed rent for all time.” And then 
add: “There is no allegation, much less proof, of any such 
necessity. The first contention must be rejected.” 


They then proceed to discuss the nature of the endow- 
ment in question and the position of its head. Their finding 
on this point is important; they say as follows:— 

“In connection with the second point a question arises as to the 
nature,of the endowment and the position of the head of the Mutt 
in relation toit. The exact terms of the original grant are not in 
evidence. It was conceded in argument that the grant was made 
by one of the Naicken dynasty of Madura, The case for the 
appellants is that the endowment was for a specific purpose, i. e. 
for the worship of Gopalakrishnaswami, who is described by defen- 
dants’ rst witness as the ‘titular deity of the Mutt.’ The evidence 
does not support this contention and it has been found against in 
the Lower Court. A statement made by a local agent of the Mutt 
during the Inam Commission inquiries is relied upon for the appel- 
lants. It was apparently unsupported by any .documentary evi- 
dence. The description of the Inam as given at the close of the 
inquiry is that it was granted ‘for the support of Vyasaraya Matam’ 
(Ex, L) Compare also description in Ex. F. The evidence for 
the defendants is that the income from this property is not ap- 
propriated to any particular purpose but forms part of the general 
funds of the Mutt. I think the grant must be held to have been 
made for the general purposes of the Mutt.” - 


They thus concur with the first Court that there was no 
“specific trust” which was the foundation of the plaintiff’s 
case. But after examining some of the judgments of their 
own Court, they apparently felt constrained to hold that the 
decision of this Board in Ram Farkash Das v. Anand 
Das (1) had crystallised the law on the subject, and defin- 
itely declared the Mahant to be a “trustee”. It is to be 
‘ observed that in that case the decision related to the 

office of Mahant, but in the course of their judgment, their 
Lordships conceived it desirable to indicate inter alia what 
upon the evidence of the usages and customs applicable to 
the institution with which they were dealing, and similar in- 
stitutions, were the duties and obligations attached to the 
office of superior; and they used the: term “‘trastee” in a 
general sense, asin previous decisions of the Board, by 
way of a compendious expression to convey a general con- 
ception of those obligations. They did not attempt to define 
the term orto hold that the word in its specific sense is 
applicable to the laws and usages of the country. As pointed 
out by their predecessors in Greedhart Doss v. Nundkissore 
Doss (*) “The’only law as to these Mahants and their func- 
i (1) L L. R. 43 Cal, 707; (1916) 14 A. L, Je Ru 621, 
(a) [2867] 11 M. L A, 405 at p. 428 ‘ 
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tions and duties is to be found in custom „and practice, 
which is to be proved by testimony.” Generally speak- 
ing, however, the duties and obligations resting on the 
superior indicated in Ram Parkash Das v. Anand Das (+) 
do not séem to vary. In this particular institution the 
position of the Matathipathe in relation to the Mutt was 
clearly established by testimony and concurrently -found by 
both Courts. But the learned Judges misapprehended their 
Lordships’ judgment and proceeded to hold that as Srini- 
vasa who granted the permanent lease was a “ trustee,” his 
act fell under Art. 134. To this article their Lordships will 
presently refer. Before doing so, however, they consider 
it necessary to observe that there are two systems of law 
in force in India, both self-contained and both wholly in- 
dependent of each other, and wholly independent of foreign 
and outside legal conceptions. In each there are well- 
recognised rules relating to their religious and charitable 
institutions. From the year 1774 the Legislature, British 
and Indian, has affirmed time after time the absolute enjoy- 
ment of their laws and customs so far as they are notin 
conflict with the statutory laws, by Hindus and Mahom- 
medans. It would, in their Lordships’ opinion, be a serious 
inroad into their rights if the rules of the Hindu and 
Mahommedan laws were to be construed with the light of 
legal conceptions borrowed from abroad, unless perhaps 


where they are absolutely, so to speak, in pari materia. 


The vice of this method of construction by analogy is well 


illustrated in the case of Vidyapurna Swami v. Vidyanidhi 


Swami (2), where a Mahant’s position was attempted to 
be explained by comparing it with that of a bishop and 
of a beneficed clergyman in England under the ecclesiastical 


‘law. It was criticised, and rightly, in their Lordships’ 


opinion, in the subsequent case, which arose also in the’ 
Madras High Oourt, of Kailasam Pillai v. Nataraja Tham- 


‘biran (8). To this judgment their Lordships will have to 


refer further later on. . 


It is also to be remembered that a ‘ trust” in the sense 
in which the expression is used in English law is unknown 
in the Hindu system, pure and simple. (J. O. Ghose, ‘Hindu 
Law,” p. 276.) Hindu piety found expression in gifts to 
idols and images consecrated and installed in temples, to 
religious institutions of every kind, and for all purposes 
considered meritorious in the Hindu social and religious . 
system ; to Brahmins, Goswamis, sanyasis, ete. When the 


, gift was to a holy person, it carried with it in terms Or by 


(1) ‘LL. R., 43 Cal; 707 ; (1916) 14 A. L. J. R., 621.. 
(2) -[roo4{ I. L R., 27 Mad., 485. an l 
(3) [1909] I. L. R., 33 Mady 265 (E. B) ~ 
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usage and custom certain obligations. Under the Hindu 
law the image of a deity of the Hindu pantheon is, as has 
been aptly called, a ‘“‘ juristic entity,” vested with the capa- 
city of receiving gifts and holding property. Religious in- 
stitutions, known under different names, are regarded as 
possessing the same “ juristic ” capacity, and gifts are made 
to them eo nomine. In many cases in Southern India, espe- 
cially where the diffusion of Aryan Brahmanism was essen- 
tial for bringing the Dravidian peoples under the religious 
rule of the Hindu system, colleges and monasteries under 
the names of Musammat were founded under spiritual 
teachers of recognised sanctity. These men had and have 
ample discretion in the application of the funds of the 
institution, but always subject to certain obligations and 
duties, equally governed by custom and usage. When the 
gift is directly to an idol or a temple, the seisin to com- 
plete the gift is necessarily effected by human agency. 
Called by whatever name, he is only the manager and cus- 
todian of the idol or the institution. In almost every case 
he is given the right to a part of the usufruct, the mode of 
enjoyment and the amount of the usufruct depending again 
on usage and custom. In no case was the property conveyed 
to or vested in him, nor is he a “trustee” inthe English 
sense of the term, although in view of the obligations and 
duties resting on him, he is answerable asa trustee in the 
general sense for mal-administration. 


The conception of a trust apart from a gift was intro- 
duced in India with the establishment of Moslemrule. And 
it is for this reason that in many documents of later 
times in parts of the country where Mahommedan in- 
fluence has been predominant, such as Upper India and 
the Carnatic, the expression wakf is used to express dedica- 
tion. 

But the Mahommedan law relating to trusts differs funda- 
mentally from the English law. It owes its origin to a rule 
laid down by the Prophet of Islam ; and means “ the tying 
up of property in the ownership of God the Almighty and 
the devotion of the profits for the benefit of human beings.” 
When once it is declared that a particular property is wakf, 
or any such expression is used as implies wakf, or the tenor 
of the document shows, as-in the case of Jewan Doss Sahu 
v. Shah Kubeer-ud-din (1), that a dedication to pious or 
charitable purposes is meant, the right of the wakif is ex- 
tinguished and the ownership is transferred to the Almighty. 
The donor may name any meritorious object as the recipient 
of the benefit. The manager of the wakf is the Mutwall, 
the governor, superintendent, or curator. In Jewan Doss 

(1) [1840] 2 M. L A., 390;6W. R, P. C, 3 ° 
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Sahu's case (5), the Judicial Committee call him “ procura- 
tor’. It related to a Khankah, a Mahommedan institution 
analogous in many respects to a Mutt where Hindu religious 
instruction is dispensed. The head of these Khankhas, 
which exist in large numbers in India, is called sajjada- 
nashin. He is the teacher of religious doctrines and rules 
of life, and the manager of the institution and the adminis- 
trator of its charities, and has in most cases a larger 
interest in the usufruct than an ordinary Mutwalli. But 
neither the sajjad-nashin nor the Mutwalli has any right in 
the property belonging to the wakf; the property is not 
vested in him and he is not a “ trustee ” in the technical 
sense. 


It was in view of this fundamental difference between 
the juridical conceptions on which the English law relating 
to trusts is based, and those which form the foundations of 
the’ Hindu and the Mahommedan systems that the Indian 
Legislature in enacting the Indian Trusts Act (II of 1882) 
deliberately exempted from its scope, the rules of law 
applicable to wakf, and Hindu religious endowments. Sec. 
1 of that Act, after declaring when it was to come into force 
and the areas over which it should extend “in the first 
instance,” lays down, “but nothing herein contained affeets 
the rules of Mahommedan law as to wakf, or the mutual 
relations of the members of an undivided family as deter- 
mined by any customary or personal law, or applies to 
public or private religious or charitable endowments . . . 
Bec. 3 of the Act gives a definition of the word “ trust ” 
in terms familiar to English lawyers. It says :— 

“ A ‘trust’ is an obligation annexed to the ownership of pro- 
perty, and arising out of a confidence reposed in and accepted by 
the owner, or declared and accepted by him, for the benefit of 
another, or of another and the owner; the person who repoges or 
declares the confidence is called the ‘author of the trust’; the 
person who accepts the confidence is called the ‘ trustee’; the’ per- 
son for whose benefit the confidence is accepted is called the 
‘ beneficiary’; the subject- matter of the trust is called ‘trust-pro- 

perty’ or ‘trust-money'; the ‘beneficial interest’ or ‘interest’ of 
the beneficiary is his right against the trustee as owner of the trust- 
property ; and the instrument, if any, by which the trust is declared 
is called the ‘ instrument of trust.’ ” 


In this connection it may be observed that in the case 
of Muhammad Rustam Ali v. Mushtaq Husain (1), the dedica- 
tion was of specific property created oy an instrument ealled 

a “trustee-namah”. Lord Buckmaster, delivering the judg- 
ment of the Board; dealt thus with the eneenen as to the 
validity of the document :— 

; (1) [1920] 18 A, LJ R, 108g. 
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“Tt is argued,” said the noble lord, “ that the ‘trustee-namah ' 
must have dealt with an interest in immovable property, fcr other- 
wise the trustees could have no right to maintain the suit ; and 
such an argument at first sight makes a strong appeal to these 
who are accustomed to administer the English law with re gard to 
trustees. It needs, however, but a slight examination to show that 
the argument depends for its validity upon the assumption that 
the trustees of the wak/-nama in the present case stand in the 
same relation to the trust that trustees to whom property had been 
validly assigned would stand over here. Such is not the case. 
The wak/-nama itself does not purport to assign property to 
trustees,” i 

In 1810 in the Bengal Presidency, and in 1817 in the 
Madras Presidency, the British Government had assumed 
control of all the public endowments and benefactions, 
Hindu and Mahommedan, and placed them under the charge 
of the respective Boards of Revenue. In 1863, under certain 
influences to which it is unnecessary to refer, the Govern- 
ment considered it expedient to divest itself of the charge 
and control of these institutions, and to place them under 
the management of their own respective creeds. With this 
object, Act XX of 1863 was enacted; a syetem of Com- 
mittees was devised to whom were transferred the powers 
vested in Government for the appointment of ‘‘managers, 
trustees and superintendents” ; rules were enacted to. ensure 
proper management and to empower the superior Court in 
the District to take cognisance of allegations of misfeasance 
against the managing authority. Their Lordships are not 
giving a summary of the Act, but indicating only its gene- 
ral features. The Act contains no definition of the word 
“ trustee” ; it Qses indifferently and indiscriminately the 
terms ‘ manager, trustee or superintendent,” clearly show- 
ing that the expressions were used to connote one and the 
same idea of management. After the enactment of 1863, 
the Committees, to whom the endowments were transferred, 
were vested, generally speaking, with the same powers as 
the Government had possessed before in respect of the 
appointment of ‘“ managers, trustees or superintendents”. 


Art. 134 of the 1st Schedule to the Indian Limitation 
Act (IX of 1908) is in these terms :—“ To recover posses- 
sion of immovable property conveyed or bequeathed in 
trust or mortgaged and afterwards transferred by the trustee 
or mortgagee for valuable consideration,” the period pre- 
scribed for the institution of the suit is twelve years “from 
the date of tranfer”. In the old Act XV of 1&77 the words 
were ‘ purchased from the trustee or mortgagee”. The 
alteration was made with the object of including permanent 
ae in transactions of the character contemplated in the 
article. 


xx 64.5 . 
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Art. 134 is, as pointed out in Abhiram Goswami’s case (!), 
eono by section 10 of the Limitation Act, which runs 

us :— 

“ Notwithstanding anything hereinbefore contained, no suit 
against a person in whom property bas become vested in trust for 
any specific purpose, or against his legal representatives or assigns 
(not being assigns for valuable consideration), for the purpose of 
following in his or their hands such property, or the proceeds 
thereof, or for an account of such property or proceeds, shall be 
barred by any length of time.’’ 

The language of section 10 gives the clue to the meaning 
and applicability of Art. 134. It clearly shows that the Article 
refers to cases of specific trust, and relates to property 
“gonveyed in trust.” Neither under the Hindu law nor 
in the Mahommedan system is any property “ conveyed ” 
to a shebatt or a mutwalli, in the cage of a dedicatiom. Nor 
is any property vested in him; whatever property he holds 
for the idol or the institution, he holds as manager with 
certain beneficial interests regulated by custom and usage. 
Under the Mahommedan law, the moment a wakf is created, 
all rights of property pass out of the wakif, and vest in 
God Almighty. The curator, whether called mutwallé or 
Sajjadanashin, or by any other name, is merely a manager. 
He is -certainly nota ‘trustee ” as understood in the Eng- 
lish system. 


In Sammantha Pandana v. Sellapa Chetti (2), the position 
of the superior in relation to the properties of the Mutt was 
laid down in terms which have an important bearing on 
the present case. The learned Judges say there :— 

“The property isin fact attached to the office and passes by 
inheritance to no one who does not fill the office, It is in a certain 
sense trust property; it is devoted to the maintenance of the 
establishment, but the superior has large dominion over it, and is 
not accountable for its management nor for the expenditure of the 
income, provided he does not apply it to any purpose other than 
what may fairly be regarded as in furtherance of the objects of the 
institution. Acting for the whole institution, he may contract 
debts for purposes connected with his attam, and debts so con- 
tracted might be recovered from the maffam property and would 
devolve asa liability on his successor to the extent of the assets 
received by him.” 

The origin and nature of these Mutts were again consi- 
dered at great length ina case which arose in the same 
Court in 1886. In this case [Gyana-Sambandha v. Kanda- 
sami (8)], the learned Judges pronounced that the head of 
the institution held the mattam under his charge, and its 

(1) se © I. L. Ry, 36 Cal, 1003; [1909] 6 A. L J. R, 857. 

(a) [ggo I. L, $, 2 Med ie ae sa 

(3) [1887] I. L, R., 10 Mad., 375, 

. t.: 
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endowment in trust for the maintenance of the Mutt, for his 
own support, for that of his disciples, and for the perform- 
ance of religious and other charities in connection therewith 
according to usage. An almost identical question came up for 
consideration in 1904 in Vidyapurna Tirtha v. Vidyanidhi (1) 
already referred to. In this case the learned Judges, after 
an elaborate examination of English institutions which they 
conceived to be analogous to Hindu Mutts, came to the 
conclusion that whilst a dharmakarta of a temple Who has 
specific duties to perform might be regarded as a trustee, the 
superior of a Mutt is not a trustee but a “ life-tenant ”. 


The same question in another form came up again for 
consideration in 1909 before a Divisional Bench of the 
Madras High Court in the case of Katlasam Pillai v. Nata- 
raja Thambiran (2). The learned Judges before whom the 
point arose considered that the view taken in Vidyapurna 
Tirtha v. Vidyanidhi(') was in conflict with that propounded 
in the two earlier cases [Sammantha v. Sellapa(®) and Gyana- 
Sambandha v. Kandasami (4)] and referred the question to 
a Full Bench. The reference was in these terms : ,‘ Does 
the head of a Mutt hold the properties constituting its endow- 
ment as a life-tenant or as a trustee?” : 


The -Officiating Ohief Justice expressed his opinion in 
the following terms :— 


“I think, then, that it cannot be predicated of the head of a 
Mutt, as such, that he holds the properties constituting its endow- 
ments asa life-tenant or as a trustee. The incidents attaching to 
the properties depend in each case upon the conditions on which 
they were given, or which may be inferred from the long-continued 
and well-established usage and custom of the institution in respect 
thereto. 


Mr. Justice Wallis substantially agreed in this view. 


Mr. Justice Sankaran Nair pointed out that in the case 
of these Mutts :— 


“Any surplus that remains in the hands of the Pandara Sannadhi, 
he is expected to utilise for the spiritual advancement of himself, 
his disciples or of the people But his discretion ın this matter is 
unfettered. He is not accountable to anyone and he is not bound 
to utilise the surplus. He may leave it to accumulate.” 

And he further added, “It is also true, in my opinion, 
that he is under a legal obligation to maintain the Mutt, to 
support the disciples and to perform certain ceremonies 
which are indispensable. That will be only a charge on the 
income in his hands and does not show that the surplus is 

(1) [1904] I. L. R., 27 Mad., 435. 

(2) Ra I. L. R, 33 Mad., 265 (F. B.). 
(3) E I. L. R, 2 Mad., 175. 
' @) [1887] I. L. R., ro Mad., 375. : 
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not at his disposal.” In the result, he was of opinion “that 
in the absence of any evidence to the contrary, the Pandara 
Sanuadhi (the superior) as such is not a trustee. He is not 
also-a life-tenant for the reasons already stated.” All three 
Judges agreed in thinking that if any specifie property was 
specifically entrusted to the head for specifie purposes, he 
might be regarded a “‘trustee” with regard to that property; 
but that in the absence of any such evidence, the superior 
was not a trustee in respect of any part of the endowment. ` 


The point came up for discussion again in a concrete 
form in 1913 in Muthusamiar v. Sreemathanitht (1), where 
the exact point for decision was the question of limitation. 
The facts which gave rise to the litigation were almost 
identical with the present case before their Lordships, with 
this difference, that the suit there was brought by the head 
of the Mutt to recover possession of the leased properties. 


Mr. Justice Miller states thus the question for determina- 
tion :— ` 

“The principal question, a question which arises in both the 

appeals, is whether the suit is barred by limitation., It is conceded 

for the appellants that the lease is in excess of the powers of the 

matathipathe, and their contention is that the suit is barred because 

limitation must run from the date of the’ alienation in 1872, the 

lease being void, or at the latest from the death of Sukgnana Nidhi 
Swamiar in 1890" 


The learned Judges held in substance that there was no 
specific trust, that the properties were given or endowed 
generally for thesperformance of the worship of the deities 
in the Matt and other attendant duties and for the support 
of the superior and his disciples; that a lease granted by 
him was valid for his life, and if adopted by his successor, 
would enure during his term of office; but neither the 
original alienation nor the subsequent adoption would 
create a bar by adverse possession. 

These cases deal exclusively with the position of the 
superior of a Mutt in relation to its endowment. But there 
are some others respecting the powers of the managers of 
religious institutions generally. In Mahomed v. Ganapati 
(2) a lease was granted by the dharmakarta of a temple; 


„and the suit to recover the leased lands was brought by his 


successor in office. The defence was limitation, running 

from the date of alienation. Mr. Justice Sheppard (Muthu- 
sami Ayyar, J. concurring) held as follows: — 

*In the present case, though the Plaintiff may in point of time 

have succeeded the dharmakarfa who’ made the alienation, he 

does not derive his title from that dharmasarta and is, therefore, 


(1) [1913] È L, Re, 38 Mad, 356. (2) [1889] L L, R, 13 Mad., 277. 


~ 
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not bound by his acts. Subject tothe law of limitation, the suc- Ovr 
cessive holders of an office, enjoying for life the property attached — 
to it, are at liberty to question the dispositions made by their pre- 1921 


decessors [Papaya v. Romana (a), Jamal Saheb v, Murgaya hee 
Swami (b) and Modho Kooery ve Tekait Ram Chunder Singh (c)) 881 Vipya 
and it is equally clear that time runs against the successor who VARUTHI 


challenges his predecessor’s disposition, not from the date of the THiRTHa 
disposition, but from the date of the predecessor’s death, when Swaxraa, 
only the successor became entitled to possession. Accordingly p eis 
Raman Pujari having died so recently as 1885, the Plaintiff's suit AYYAB. 


cannot be barred by limitation.” 


This was followed in Sathianama Bharati v. Sarvanabaga Mr. Ameer 
Ammal (1). In this case the superior is called the “mana- 4% 
ger”. 

“In Chockalingam Pillai v. Mayandi Chettiar (2) it was 
conceded that “the manager for the time being had no 
power to make a permanent alienation of temple property in 
the absence of proved necessity for the alienation”. But 
from the long lapse of time between the alienation and the 
challenge of its validity, coupled with other circumstances, : 
the learned Judges came to the conclusion that necessity 
may reasonably be presumed. P 


From the above review of the genera! law relating to 
Hindu and Mahommedan pious institutions, it would prima 
facie follow that an alienation by a manager or superior by / 
whatever name called, cannot be treated as the act ofa 
“trustee” to whom property has been “conveyed in trust” 
and who by virtue thereof has the capacity vested in him 
which is possessed by a “‘trustee’’ in the English law. Of 
course, a Hindu ora Mahommedan may “convey in trust” 
a specific property to a particular individual for a specific 
and definite purpose, and place himself expressly under the 
English law when the person to whom the legal ownership 
is transferred would become a trustee in the specific sense 
of the term. ; 


But the respondents rely on three decisions of the Indian 

_ Courts in support of their contention that persons holding 
_ properties generally for Hindu and Mahomedan religious 
purposes are to be treated as “trustees”. The first is a 
decision of the Bombay High Court in Dattagiri v. Datta- 
traya (8). The facts of that case were peculiar. The Mutt 
there was an old one and the dedication was recognised and 
confirmed by the Mahratta Government. The village was 
granted toa holy ascetic for the maintenance of a charity 

. (a) [1883] LL, R Mad., 85» (8) [1885] I. L. R, 10 Bom, 35. 
eas " [1883] LL. R, Maer rote 
(1) [1894] I. L. Re, 18 Mad., 266. (2) [1896] L L. Rẹ 19 Mad., 485. 

r posd (3) [z902] L L. Ro l Pa a een 


4 


Orvin 


192t 
_ Ser Vipya 
VABUTaI 
` PuIRTHA 
Syasaat 


Binoan 
AYYAR. 
Mr. Ameer 

Ali, — 


510 PBIVY- OOUNOEL: [a. uy. Be 


attached to the Mutt-; the governance went by succession 
to the disciples of the guru (the spiritual preceptor or head). 
In 1871 the village was divided between +two disciples, 
Shivgiri and Shankargiri, in equal moieties, and each held 
his half separately from the other. ‘In the same year one 
of them, Siavkargiri, sold the lands in dispute to the 
defendant. In 1897 Shankargiri obtained a Sanad from 
Government under Act IL of 1863 declaring him to be the 
absolute owner of his share. He died in August 1897, after 
appointing the plaintiff as his successor, who in 1898 
brought an action to recover possession of the alienated 
lands on the ground that Shankargiri had no power to. 
alienate them as they were dedicated property. ‘The 
defence was firstly that the Sanad had altered the character 


“of the property, and, secondly, that the suit was barred. 


The lower ‘Appellate Court found that the lands in. suit 
were private alienable property and that consequently the 
action was barred. The first finding was strongly challeng- 
ed by the plaintiff’s counsel on second appeal. He con- 
tended that as it was dedicated property its holders from 
time to time “could not allow the Government to tréat 
it as private property ”. The learned Judges of the High 
Court refrained from deciding that point and confined their 
attention solely to the question of limitation. They pro- 
ceeded to deal with the case, as they expressly say, “on 
the hypothesis that the lands in suit were held by Shivgiri 
and Shankargiri as heads of the Mutt and as trustees there- 
for”. On that hypothesis the conclusion at which they 
arrived was inevitable. Ihe position of the head of the 
Mutt in relation to its property under the Hindu law, cus- 
tom and practice, was not considered; he was simply as- 
sumed to be a trustee. The pith of the judgment consists 
in the following words:—‘‘ We have then here a suit to re- 
cover possession of immovable property conveyed in trust 
and afterwards purchased from the trustee for a valuable 
consideration.” ‘‘ Conveyed in trust” is a hardly the right 
expression to apply to gifts of lands or other property for 
the general purposes of a religious or pious institution. . The 
learned Judges relied on the two decisions of the Allahabad 
and Caleutta High Courts to which their Lordships will pre- 
sently refer. The case, however, was practically decided on 


_the exposition of the law in the ease of St. Mary Magdalen, 


Oxford v. The Attorney-General (2). With respect to it, 


„ they say as follows: — 


. “In further support of this conclusion we would also refer to the 
* ‘alteady cited case of S¢. Mary Magdalen, Oxford v. The Attorney- 
babies (1) TOF thotigh it is’a decision on the English statute, 


. (x). [3857]:6 H. “La -Ce 189. ° 
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(t) 
3) 


still.it contains many points of resemblance to the present and 
furnishes us with the clearest exposition of the law applicable to 
cases of this class. We propose to refer to that case in some detail, 
as it probably is not withinthe reach of most mofussil Courts in 
this Presidency.” 


They set out the provisions of sections 2,24 and 25, of 
Will. IV c. 27, and then add “the section (section 25), it 
will be seen, corresponds more or less with our Articles 134 
and 144 and section 10 of the Limitation Act.” 


Speaking with respect, it seems to their Lordships that 
the distinction between a specific trust for general pious or 
religious purposes under the Hindu and Mahomedan law 
was overlooked, and the case was decided on analogies 
drawn from English law inapplicable in the main to Hindu 
or Mahommedan institutions. That case can hardly be 
treated as authority in the decision of the present contro- 
versy. 


The case of Narayan.v. Sri Ramchandra (!) only followed 
the view expressed in Datiagiri v. Dattatraya (2). But the 
facts, when examined, showed a marked difference in the 
legal position of the parties in the two cases. The mulgeni 
lease under which the defendant claimed title, was granted 
in 1845, and the suit to set it aside was brought ‘somewhere 
in 1899. Repeated attempts were made by successive 
managers of the temple to obtain enhancement of rent, but 
the suits were invariably withdrawn. There was thus clear 
acquiescence on the part of successive managers in the 
validity of the transaction. Thecase fell within the prin- 
ciple of Chockalingam Pillai v. Mayandi Chettiar (8) and 
might well have been decided without disturbance of Hindu 
law or usage. 


The second decision relied upon in support of the res- 
pondents’ contention is the case of Behari Lall v. Maham- 
mad Muttaki (4) which related to a Mahommedan “shriné”, 
The origin and history of these “shrines ” or durgahs, as 
they are called, is described compendiously in the judgment 
in Piran Bibi v. Abdul Karim (5):— 


The sajjadanashin has certain spiritual functions to perform. 
He is not only a mufwalli but also a spititual preceptor. He is 
the curator of the dur gah where bis ancestor is buried, and in him 
issupposed to continue the spiritual line (silsilla), As is well 


. known, these durgaks are the tombs of celebrated dervishes, 


Í 


who in their life-time were regarded as saints. Some of these 

men had established &hankaks where they lived and their 

disciples congregated. Many of them never rose ta the im- 

1903) I. L. R., 27 Bom., 373. (2) [1902] I. L. Rọ, 27 Boma 363. 

1896] I. L. Ri, tg Mad, 485. (4) figos I. L. R, 20 All, 482 
(5) [1891] L Le R., 19 Cal, 203 
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portance of a AAankak and when they died their mausolea became 
shrines or dergahs, These dervishes professed esoteric doctrines 
and distinct systems of initiations. » . The preceptor is called 
the pir, the disciple the murid. On the death of the pir his succes- 
sor assumes the privilege of initiating the disciples into the myste- 
ries of dervishism or sufism. This privilege of initiation, of making - 
murids, of imparting to them spiritual knowledge, is one of the 
functions which the sajjadanashin performs or is supposed to 
perform. The endowment is maintained by grants of land to the 
shrines by pious Moslems. The head of the institution, like that 
of a éhankah, is called a sajjadanashin. The governance (tow/iat) 
of the endowment is in his hands; he is a sufwalH, with the duty 
- of imparting spiritual instruction to those who seek ite The 
property of the ‘shrine’ is wagf ‘tied up in the ownership of. 
God.’ LA . 

The appointment of the sajjadanashin is regulated by 
usage and practice. This is referred to in the same judg- 
ment:— ` 

“ Upon the death of the last incumbent, generally on the day of 
what is called the siwm or feja ceremony (performed on the third 
day after his decease), the fadirs and murids of the dur gak assisted 
by the heads of neighbouring durgaks, instal a competent person on 
the guddi; generally the person chosen is the son of the deceased 
or somebody nominated by him, for his nomination is supposed to 
carry the guarantee that the nominee knows the precepts which 
he is to communicate to the disciples) In some instances the 
nomination takes the shape of a formal installation by the electoral 
body, so to speak, during the life-time of the incumbent.” 

The duties in connection with the “shrine,” apart from 
giving spiritual instruction, consist in the due observance of 
the annual ceremonies at the tomb of the Saint, the distribu- 
tion of charity at fasts and festivals, the celebration of the 
birthday of the Prophet, and the performance of other rites 
and ceremonials prescribed either by the religious law or by 
usage and practice. Ordinarily speaking, the sajjadanaskin 
has a larger right in the surplus income than a mutwalli, for 
so long as he does not spend it in wicked living or in objects 
wholly alien to his office, he, like the Mahant of a Hindu 
Mutt, has full power of disposition over it. 


In Behari Lall v. Mahammad Muttaki (1), the plaintiff 
as sajjadanashin sued to set aside certain mortgages execut- 
ed by his predecessor in office and dated his canse of action 
from the time he was appointed as sajjadanashin. The 
learned Judges, on. a misconception of the rules of the 
Mahommedan law and of the judgment of their Lordships in 
Jewan Doss Sahoo v. Shah Kubeeruddin (?), held that the 
sajjadanashin was a * trustee”. One Judge held that the 
suit was barred either under Art. 134 or Art. 144; the two 

(x) "Boe LLR, 20fAlh, 482. 
(2) [1840 Ji2 M. I. A., 390, 6 We R (P. C) 
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others held that Art. 184 was applicable as the mortgages 
were created by a “ trustee”. 


Their Lordships have to differ from this conclusion. In 
their opinion this case was not, in view of the considerations 
set forth above, correctly decided. 


As regards the third case, Nilmony Singh-v. Jaga- 
bandhu Roy (1), the suit was brought by the plaintiff 
as the shebait of a Hindu idol to set aside a dur-mokur- 
rari pottah, executed in respect of certain of the debuttar 
lands by two ladies who acted as shebatts during his 
minority. He alleged that he became entitled to sue for 
possession of the alienated lands on his appointment to 
the office of shebait by a decree of the Court. The material 
defence was that the claim was barred. It should be ob- 
served that the dur-mokurrart was created in 1857 and 
the suit was brought after 1888. In the judgment of the 
High Court the words shebait and trustee are used as synony- 
mous and convertible terms; the expression is always 
‘“‘shebait or trustee”. Probably the fact that the shebatt has 
duties and obligations in connection with the dedication, 
influenced the employment of the word “trustee” in a general 
sense. Mr. Mayne uses the expression in the same general 
sense.to connote the same idea. That the learned Judge 
did not regard the shebatt as a trustee in the specific sense, 
may be inferred from his indecisive conclusion as to the 
application of Art. 1384 to the plaintiff’s claim. It is quite 
clear, however, that the legal position of a shebait is quite 
different from that of a trustee to whom specific property 
is “conveyed” on a specific trust. In Prosunno Kumari 
Debya v. Golab Chand Baboo (*), where the question for 
determination was whether a particular transaction challeng- 
ed as invalid had been entered into for such necessity as 
would make it binding on the dedication, Sir Montague E. 
Smith, in delivering the judgment of the Board, scrupulous- 
ly avoided the use of the confusing word “trustee”. Dealing 
with the powers of the shebatt, he said as follows :— 


“But notwithstanding that property devoted to religious purposes 
is, as a rule, inalienable, it is in their Lordships’ opinion competent 
for the skebaif of property dedicated to the worship of an idol, in 
the capacity as shedai¢ and manager of the estate, to incur debts 
and borrow money for the proper expenses of keeping up the religi- 
ous worship, repairing the temples or other possessions of the idol, 
defending bostile litigious attacks and other like objects. The 
power, however to incur such debts must be measured by the exist- 
ing necessity for incurring them, The authority of the sAedai? of an 
idol’s estate would appear to be in this respect analogous to that 


(x) [1896] I. L, R, 23 Cal, 536. (2) [1875] L. R. 2 I; A. 145. 
3x 656R - 
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of the manager for an infant heir as defined in a judgment of this 
Committee delivered by Knight Bruce, L. J. 


“Tt is only in an ideal sense that property can be said to belong 
to an idol, the possession and management of it must, in the nature 
of things, be entrusted to some person as shebaif or manager. It 
would seem to follow that the person so entrusted must of necessity 
be empowered to do whatever may be required for the service of 
the idol and for the benefit and preservation of its property at 
least to as great a degree as the manager of an infant heir, If this 
were not so, the estate of the idol might be destroyed or wasted 
and its worship discontinued for want of the necessary funds to 
preserve and maintain them.” 


The identical question relating to the powes and posi- 
tion of a shebatt, was again before the Board in the case of 
Abhiram Goswami’s case (') already referred to. With 
regard to the powers of the shebatt, their Lordships say as 
follows:— 


“The second question is whether, this being so, the Mahant 
had power to grant a mokurrari pottak of the Mouzah, It is well 
settled law that the power of the Mahant to alienate debuttar 
property is, like the power of the manager for an infant heir, 
limited to cases of unavoidable necessity: Prosunno Kumari Debya 
ve Golab Chand (2). Inthe case cf Konwur Doorganath Roy vy, 
Ram Chunder Sen (3) a mokurrari * pottah of debuttar lands was 
supported on the ground that it was granted in consideration of 
money said to be required for the repair and completion of a 
temple, for which no other funds could be obtained. But the 
general rule is that laid down in the case of Maharance Shibes- 
souree Debia ve Mothooranath Acharjo (4), that apart from such 
necessity ‘to create a new and fixed rent for all time, though 
adequate at the time, in lieu of giving the endowment the benefit 
of an augmentation cf a variable rent from time to time, would be 
a breach of duty’ in the Mabant. There is no allegation that 
there were any special circumstances of necessity in this case to 
justify the grant of the pottak of 1860, which on the most favour- 
able construction enured only for the life-time of the grantor, 
Pranananda, who died in 1891, or of the poftahk of 1896, which, 
at best, could only be deemed operative during the life-time of 
Raghubananda, who died in 1900.” 


The question came up again for consideration by the 
Board in the case of Palaniappa Chetty v. Deivasikanony 
Pandara (5). The suit was instituted by the head of a 
Mutt to recover possession of certain land which formed 
part of the endowment of a Hindu temple attached to the 
Mutt, and had been granted by his predecessor to the 
defendant by a perpetual rent-free lease in consideration 

~ of a small sum of money paid at the time. The contention 
in that case was that the alienation was for the benefit of 

(z) I. L. R, 36, Cal. (2) [1875] L. R. 2 I A. 145. 

(3) [1876] Li R. gL A, 12. (4) [1869] 13 M. L A, 270. 

. 6) [1917] L L, R Mad, 15 å L J. R, 487. 
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the institution; that contention was overruled, and the 
decision proceeded on the basis that the shebait was only a 
manager. Lord ATKINSON, delivering the judgment of the 
Board, further added :— 

“Three authorities have been cited which establish that it is a 
breach of duty on the part of a shedaif, unless constrained thereto 
by unavoidable necessity, to grant a lease in perpetuity of debut- 
far lands at a fixed rent, however adequate that rent may be at the 
time of granting, by reason of the fact that by this means the debut- 
far estate is deprived of the chance it would have, if the rent were 

< variable, cf deriving benefittfrom the enhancement in value in the 
future of the lands leased.” 
In that case the leased lands were situated in the street 
of a village; here they are in the town of Madura. 


Reverting then to the judgmentin Milmony Singh v. 
Jagabandhu Roy ('), their Lordships think that the ex- 
pression “trustee” was loosely and, -speaking with respect, 
wrongly. applied to the shebaif in order to bring the case 
under Art. 134. It. is to be observed that in none of the 
three cases was there any examination of the laws and 
, usages governing the respective institutions, or of the 
Madras decisions, in which the subject had been elaborately 
considered. 


In the present case the character of the endowment in 
relation to the superior is proved beyond contradiction. It 
has been found concurrently by both the Courts in India 
that the endowment was held by the defendant No. 26 for 
the general purposes of the institution. Considerable stress 
was laid on behalf of the respondents on the entry in the 
Inam Register that the dedication was fora specific pur- 
pose, vig., the worship of the idol. The Inam proceedings 
did not create any dedication. They were instituted simply 
with the object of investigating titles to hold lands revenue- 
free as belonging to valid endowments. The gifts were made 
long before the Inam proceedings by the Hindu kings or 
chiefs who then held the country. The purposes of the 
dedication must, therefore, be gathered from established 
usage and practice, and that has been found by the Courts 
in India. Again, ‘valuable consideration” forms the essence 
of both section 10 of the Limitation Act and of Art. 134 of 
the 1st Schedule. Jiven if this were a specific trust, which 
it is not, it. would beridiculous to hold that the rent reserved 
in the grant to the second plaintiff was ‘valuable con- 
sideration ”. 

In the Courts below the plaintiffs rested their claim 
mainly, if not entirely, on Art. 134. Before the Board an 
alternative argument has been advanced. It is contended 
: (x) [1896] I. L. Ry 23 Cals 536. i 
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that the second plaintiff acquired the title he is seeking to 
establish by twelve years’ adverse possession under Art. 
144. That article declares that for a suit ‘for possession 
of immoveable property or any interest therein not hereby 
(i. e., by the schedule) otherwise specially provided for ” the 
period of limitation is twelve years from the date when the 
possession of the defendant became adverse to the plaintiff. 
In view of the argument it is necessary to discover when, 
according to the plaintiff, his adverse possession began. He 
was let into possession by Mahant No. 1 under a leage which 
purported to be a permanent leage, but which under the law 
could endure only for the grantor’s life-time. ‘According to 
the well settled law ‘of India (apart from the question of 
necessity which does not here arise) a Mahant is incom- 
petent to create any interest in respect of the Mutt property 
to endure beyond his life. With regard to Mahart No. 2, 
he was vested with a power similarly limited. He permitted 
the plaintiff to continue in possession and received the 
rent during his life. Such receipt was with the knowledge 
which must be imputed to him that the tenancy created by 
his predecessor ended with his predecessor’s life, and can, - 
therefore, only be propérly referable to a new tenancy created 
by himself. It was within his power to continue such 
tenancy during his life, and in these circumstances the 
proper inference is that it was so continued, and consequent- 
ly the possession never became adverse until his death. 


There is one other point which deserves notice. The 
administration of the second Mahant lasted until 1906. In 
1905, however, the Mutt went under the management of the 
Dewan of the Mysore State, under a power of attorney 
granted by the Mahant and his successor, who may con- 
veniently be designated as Mahant No. 3. Certain persons 
to whom the second plaintiff had sub-leased the lands for 
ten years, thereupon obtained from the -)ewan during the 
currency of their term a lease for seventeen years. Itisa 
direct lease from the Dewan as holder of a power of attorney 
from Mahant No. 3. The lessees thereunder have been in 
possession for some years prior to this suit, and the object 
of the present action is not to keep the plaintiff in posses- 
sion, but to eject these possessors, who hold under a title 
proceeding from the Dewan and Mahant No. 3, and to upset 
the act of administration of Mahant No. 3, on the ground 
of rights acquired adversely to the Mutt by lapse of time 
during the incumbency of Muhant No. 2. 


For the TOORME reasons their Lordships are of opinion 
that neither Art. 134 nor Art. 144 applies to this case; 
that the plaintiffs have acquired no title by adverse posses- 
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sion under either of those articles ; that the judgment and 
decree of the High Court of Madras must, therefore, be 
reversed, and tne order of the Subordinate Judge dismissing 
the suit restored with costs here and of the Appellate Court. 


Their Lordships will humbly advise His Majesty accord- 
ingly. l 
À Messrs. T. L Wilson & Co.—Solicitors for the appel- 
ant. 


Mr. Henry S. L. Polak.—Solicitor for the respondents. 
; Appeal allowed. 


HIGH COURT. 


MUNNU LAL (Opposite-Party) 
l } versus 


KUNJ BEHARI LAL (Applicant).* 

Provincial Insolvency Act (V of 1920), Sections 5,75 (3)—Powers of 

District Judge sitting as appellate court—Review of judgment, tf 

can be granted—Appeal from order granting review—Code of Civil 
Procedure (Act V of 1908), O'der 47 rule 7, applicability of. 

A District Judge sitting as an appellate Court in an insolvency 
matter has the same powers under the Code of Civil Procedure 
which he would have had if he had been sitting to hear any ordi- 
nary appeal. Thus he can grant a review of judgment. 

In dealing with an appeal preferred under Section 75 (3) of the 
Provincial Insolvency Act, from an order of the District Judge 
gtanting review of judgment in an appeal under the Act, the 
High Court will be guided by the principles laid down by the Code 
of Civil Procedure and will not interfere with the order under 
appeal unless it is one that could be questioned under any of the 
provisions of rule 7 of Order 47 of that Code. 

Shikri Prasad va Hafiz Aziz Ali and others [to2t) 19 A. L. 
J R, 862, referred to. 

Fst APPEAL from an order of K. A. H. Sams Esar., 
District Judge of Aligarh. 


‘Panna Lal, for the appellant. 
Peary Lal Banerji, for the respondent. 
” The judgment of the court was delivered by 


` Piacort, J.—The court of the District Judge of Aligarh 

sitting in insolvency had before it an appeal from a decision 

of the Subordinate Judge of that place in the exercise of 

insolvency jurisdiction, by which certain questions arising 
*F, A. F, O, No. 16 of 1922. : 
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under section 4 of the Insolvency Act, No.-V of 1920, had 
been decided in favour of the Receiver in bankruptcy for 
the benefit of the general body of creditors. The District 
Judge did not hear or dispose of the appeal on the merits. 
He recorded a finding, if it can be ealled a finding, that the 
questions raised by the pleadings of the parties in this 
matter were of such a nature that they ought to be decided 
by a regular suit and notin the course of insolvency pro- 
ceedings. On tnis ground alone he allowed the appeal, 
set aside the decision of the Subordinate Judge and gave 
certain directions to the Receiver. A little more than two 
weeks later the Receiver petitioned the District Judge point- 
ing out, in the first place, that it was impossible.for him 
to comply precisely with the directions which had been 
given him. In issuing those directions the District Judge 
had overlooked the fact that possession had passed under 
the transaction which the Receiver was seeking to impugn, 
so that a suit for a mere declaration would not be maintain- 
able. The Receiver asked the District Judge in effect, 
to reconsider his own position and submitted that the view 
which the District Judge had taken regarding the powers 
‘and duties of an insolvency court in a matter of this sort, 
was a mistaken one and not in accordance with the latest 
decisions of this Court. Reference has since been made 
to the case of Shtkri Prasad v. Hafiz Azis Ali, (1) which was 
published after the District Judge had passed his first order 
on the appeal. The District Judge issued notice to the 
opposite party and, after hearing both parties, passed an 
order granting a review of his own previous judgment and 
fixing a date for hearing and determining the appeal on 
the merits. We have before us an appeal against that order, 
and a number of legal objections have been raised on both 
sides. We are content to say that, in our opinion, the 
District Judge had jurisdiction to review his own order, 
because section 5 of the Provincial Insolvency Act, No. V 
of 1920, gave him, when sitting as an appellate’ court, the 
game powers under the Oode of Civil Procedure which he 
would have had if he had been sitting to hear any ordinary 
appeal. On the other hand, it has been questioned before 
us whether there is any right of appeal from this order 
granting review of judgment, or whether, assuming such 
right to exist, it is not bounded by the provisions of Rule 7 
Order 47 of the Civil Procedure Code. We may note that 
the appeal before us does not purport to be preferred under 
Order 48 rule 1 (w) of the Code of Civil Procedure, but 
under section 75 (3) of the Provincial Insolvency Act, 
No. V of 1920, the leave of the District Court having been 


(1) [1921] 19 A. L. J. R., 862. 
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obtained for the purpose. We think, however, in dealing 
. with an appeal of this sort, we ought in any case to be 
. guided by the principles laid down in the Code of Civil 
Procedure. We are satisfied -that the first order passed by 
the District Judge on the appeal before him was a-mistaken 
and unfortunate order and that it was properin the inter- 
ests of justice that he should proceed to hear and dispose 
of the appeal before him on the merits, as he is anxious 
to do. He will have fall jurisdiction in the matter when 
he comes to hear the appeal, and if in his opinion there has 
been anything unsatisfactory in the procedure of the 
Subordinate Judge sitting as a trial court, that is a matter 
which can be considered and gone into at the hearing of 
the appeal. We are further satisfied that under the Code 
of Civil Procedure this order granting a review of judg- 
ment could not be questioned under any of the provisions 


of Rule 7 of Order 47 of that Code. On the whole, the - 


conclusion we céme to is that the order in question granting 

review is not one with which we ought to interfere. 

_ The result is that we dismiss this appeal with costs, 

including fees on the higher seale. 
Appeal dismissed. 





' SHARIF HUSAIN (Plaintiff) 


versus 

HAIDAR HUSAIN ann otHurs (Defendants) .* 

Code of Civil Procedure (Act V of 1908), Order 9, rule 13, Order 43, 
rule 1—Application to set aside ex parte decree dismissed for default 
— Order refusing to restore the application— If appealable, 

Where an application to set aside an ex parte decree had been 
dismissed for default and the Court refused to set aside the order 
of dismissal and restore the application: 

Held, that no appeal lay against the order refusing to re-admit 
and re-consider the application. . 

_. Crvit Revision from an order of Basu Rag BEHARI Lat, 
Subordinate Judge of Jaunpur. 


Mukhtar Ahmad, for the appellant. 

The opposite parties were not represented. 

The following judgment of the lower appellate Court will 
make the report clear :— 


This is an appeal from the last order rejecting restoration appli- 
cation in default. Case was fixed for 22nd November, 1919. On 
account of want of time, case was adjourned to 29th November, 
1919, On that day the application was dismissed for default. 

* Civ, Rev, No, 156 of 1921, 
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Jt was said in the applica‘ion that defendant was not aware of the - 


date. An affidavit was filed in support of the application The 
date fixed was short Application for restoration was put a very 
few days after. I think it would be proper to restore the applica. 
tion, I allow the appeal, set aside the order and restore the 
application. Costs of appeal would be borne by the parties. 


The judgment of the court was delivered by 
Piacott, J.—No appeal lay under the Code or under any 


other law that we are aware of from the order of the first - 


court refusing to re-admit and reconsider an application 
for the setting aside of an ex parte decree and restoration of 
the suit in which the said decree had been passed, which 
application the court of first instance had dismissed for 
default. The order of the appellate court on this point is 
without jurisdiction. We allow the application accord- 
ingly and set aside the order complained of. The applicant 
is, in our opinion, entitled to his costs although the opposite 


í party have seen fit to enter no appearance. We allow him 


is costs including the fees certified by him. 
Application allowed. 


RAGHUNANDAN PRASAD 


Versus 
EMPEROR. * 
Code of Criminal Procedure (Act V of /898\—Sureties—Order directing 
accused to produce sureties sesiding within certain limits, tf legal. 

A Magistrate has no authority to lay down any limits within 
which sureties must reside. An order directing an accused persun 
to produce sureties residing within certain limits is illegal. 

_CriminaL Revision from an order of Q. Frowsns Esq., 
District Magistrate of Shahjahanpur. 


rag Fs Chandra Mukerji, for the applicant. 


Crown. 
The folowing judgment was delivered by 
Linpsay, J.—This case has been admitted on one ground 
only, namely, the propriety of the order passed by the 
Magistrate directing the accused to produce sureties who 
reside within a radius of five miles of the village of Omraha. 


This order of the Magistrate’s is illegal. He has no 
authority to lay down any limits within which the sureties 
must reside. So much of the order, therefore, is set aside, 
and the Magistrate will be directed to receive and accept 
any proper sureties who may offer themselves on behalf of 
the accused. Let the record be returned. 

Application allowed. 
* Cr Rey. No. 156 of 1923. 
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NIZAMUDDIN KHAN 
versus 


MUHAMMAD ZIA-UL-NABI KHAN.* 


Code of Criminal Procedure (Act V of 1898), section 125 District Magis- 
(haved powers under the section—Grounds on which he can cancel a 
nd, 


The only ground on which a District Magistrate can cancel a 
bond for keeping the peace and to be of good béhaviour under 
section 125 of the Code of Criminal Procedure is that something 
has supervened since the date of the first court’s order which satis- 
fies the District Magistrate that there is no longer any necessity 
for keeping the accused person under bond. A District Magistrate 
cannot use the section as if he were sitting as a court of appeal. 
If he thinks that the order of the first court is not maintainable on 
the evidence as presented, his duty is not to pass an order under 
section 125 but to refer the case to the High Court on its revi- 
sional side. 

Benarsi Das v. Partab Singh, [1912] I. Le Re, 35 All, 103 and 
Shanker Lal v. King-Emperor,(1919] 17 A. La Je Re, 830 followed, 

CrumnaL Revision from an order of AINUDDIN ESQ., 
“Officiating District Magistrate of Agra. 


J. M. Banerji, for the applicant. 

R. Malcomson (Assistant Government Advocate), for the 
Crown. 

The following judgment was delivered by 


Luypsay, J.—These two applications in revision arise out 
of certain proceedings which were taken in the court of an 
„Assistant Magistrate of the Agra district under section 107 
of the Code of Criminal Procedure. It was apparently re- 
ported to the Magistrate that two persons, namely, Nizam 
. Uddin Khan and Mohammad Zia-ul-Nabi Khan were on 
very bad terms and were likely to commit a breach of the 
peace. The report was made to the Magistrate with a view 
to both parties being bound over to keep the peace. The 
parties, it appears, are relations. ; 

Separate proceedings were instituted against each of the 
parties, and in the result the Assistant Magistrate bound 
over both parties for a period of one year. 

Zia-ul-Nabi Khan made an application to the Officiating 
District Magistrate of Agra under section 125 of the Criminal 
Procedure Code and that officer passed an order cancelling 
the order of the Assistant Magistrate by which Zia-ul-Nabi 
Khan was bound over to keep the peace. 

* Cr. Rev. Nos. 93 and 94 of 1922. 
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. g 
The case of Nizam Uddin Khan, the other accused, came 
up before the permanent District Magistrate at a later stage 
under section 125 of the Code of Criminal Procedure. So 
far as Nizam Uddin Khan was concerned, the District Magis- 
trate passed an order refusing to interfere with the order 
passed by the Assistant Magistrate. 


I have now before me two applications in revision both 
presented on behalf of Nizam Uddin Khan. As regards his 
own case Nizam Uddin Khan contends that he was not 
liable, on the evidence offered at the trial court, to be bound 
over to keep the peace. As regards the case of Zia-ul- Nabi 
Khan the contention is that the order passed by the Officiat- 
ing District Magistrate cancelling the bond under the -pro- 
visions of section 125 of the Code of Criminal Procedure was 
an illegal order. Notice has been issued to Zia-ul-Nabi 
Khan in this case to show cause why the order under 
section 125 should not be set aside. 

Dealing first with the case of Nizam Uddin Khan, which 
is case No. 94 of 1922, I have examined the evidence which 
was led in the court of the Magistrate, and, after perusal of 
that evidence which was not rebutted by any evidence on the 
part of Nizam Uddin Khan himself, I am satisfied that 
there was ample ground justifying the order passed by the 
Magistrate. I may further observe that when Nizam Uddin 
Khan was called upon to show cause, he expressed his will- 
ingness to be subjected to a bond. So much for the case 
No. 94. The application of Nizam Uddin is dismissed. 


As regards the other case in which Zia-ul-Nabi Khan is 
the accused (Case No. 93 of 1922), it appears to me that on 
the authorities of this Court the order passed by the Officiat- 
ing District Magistrate is an illegal order. I may refer to 
two cases one of which is to be found in I. L. R., 35 AN., 
103 (Benarst Das v. Pertab Singh). In that case it was held 
that a District Magistrate taking action under section 125 of 
the Code of Criminal Procedure cannot treat an application 
made under that section as an appeal and reverse the order 
of the first class Magistrate on the facts. If he considers the 
order to be wrong on the merits, he can exercise his revisional 
powers and submit the record to the High Court. But the 
cancellation of bonds contemplated by section 125 can only 
be on the ground that the bonds are no longer necessary. 
This case was followed in another case reported in 17 A. L. 
J. R., 830 (Shanker Lal v. King-Emperor). Iagree with this 
interpretation of section 125 of the Criminal Procedure Code. 
It appears to me that the only ground on which a District 
Magistrate can cancel a bond for keeping the peace and to be 
of good behaviour is that something has supervened since 
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the date of the first court’s order which satisfies the District 
Magistrate that in view of the facts since come fo light there 
is no longer any necessity for keeping the accused person 
under bond. Ido not think section 125 can be used by a 
District Magistrate as if he were sitting as a court of appeal 
or that he is justified in passing an order under the section 
merely because he takes a different view of the evidence 
which has been submitted to the court of first instance. If 
he thinks that the order of the first court is not maintainable 
on the evidence as presented, his duty is not to pass 
an order under section 125 but to refer the case to the High 
Court on its revisional side. I, therefore, set aside the order 
of the Officiating District Magistrate dated the 24th and res- 
tore the order of the Assistant Magistrate which bears the 
date, 17th of September, 1921.. 


Appeal dismissed. 


SHEOBARAN DUBE AND OTHERS 


versus 
EMPEROR.* 

Code of Criminal Procedure (Act V of 1898), Section 107 (2\—Security 
Jor keeping the peace—Proceedings before Dist ict Magistrate— 
Breach of the peace apprehended within the district— Person informed 
against resident of a Native State— Legality of proceedings, 

Where proceedings under Section 107 of the Code of Criminal 
Procedure were taken before a District Magistrate and the place 
where the breach of the peace was apprehended’ was within the 
local limits of the Magistrate's jurisdiction $ 

Held, that it was immaterial whether the person informed against 
was or was not within the district at the time that the notice 
under the section was issued, and that there was no error or 
irregularity in the procedure. 

Osmar Raviston from an order of Muaamman Fasra- 

UD-DIN Esq., Officiating District Magistrate of Jaunpur. 


Mihal Chand and H. Mushtaq Ahmad, for the applicants. 


R. Malcomson (Assistant Government Advocate), for 
the Crown. 

The following judgment was delivered by 

Stuart, J.—The evidence on the record shows that 
all the applicants have threatened the ‘complainant, 
Pursotam, so as to cause a reasonable belief that any one of 
them might commit a breach of the peace or disturb the 
public tranquility. The evidence brings this fact home to 

*Cr, Rev. No. 166 of 1922. 
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every one. There can be no objection to the legality of the 
order on the ground that there is no evidence on the record 
to justify it, for there is evidence on the record to justify it. 
The remaining point taken is that Jagannath is a resident 
of the Benares State. The argument is that in these eir- 
cumstances no order can be passed against him under 
section 107. There is no forcein this argument. Section 
107, sub-section (2) of Act V of 1898 lays down very clear- 
ly that no, proceedings can take place under section 107 
unless either the person informed against or the place 
where the breach of the peace or disturbance is apprehend- 
ed is within the local limits of the jurisdiction of the 
Magistrate determining the matter. Jagannath is not a 
resident of the Jaunpur district and it may be that when 
the notice was issued upon him he was not within the 
Jaunpur district but in Benares State. It is immaterial 
whether he was or was notin the Jaunpur district at the 
time that the notice was issued, for the place where the 
breach of the peace is apprehended is within the Jaunpur 
district and the second proviso of section 107, which lays 
down that no proceedings shall be taken before any Magis- 
trate other than a Chief Presidency or District Magistrate 
unless both the persons informed against and the place 
where the breach of the peace is apprehended are within the 
local limits of the Magistrate’s jurisdiction, has been com- 
plied with, for these proceedings were taken before the 
District Magistrate. I can find no errors or irregularities 
in the procedure, and onthe merits I consider the order 
abundantly justified. 
I reject this application. 
i ; Application rejected. 


C cuamunnmmmannen’ 


HANS RAJ anp oTHers (Defendants) 
a versus 
MUSAMMAT SOMNI (Plaintiff). * 

Transfer of Property Act (IV of 1882), Section 51—Alienation by 
Hindu widow without legal necessity—Tf transferee can claim benefit 
of the section. ` : 

Section 51 of the Transfer of Property Act applies only. to the 

- case of a transferee of immovable property who makes an improve- 
ment in it believing in good faith that he is absolutely entitled 
thereto, A person dealing with a Hindu widow would ordinarily 
know that she has only a life interest and he may reasonably be 
expected to make enquiries as to whether there was any legal 
necessity for her to make the transfer. Where, therefore, the 
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transfer is made without an enqury as to such legal necessity, the 
transferee cannot be said to have acted in good faith so as to affect 
more than the widow’s life interest, and he cannot claim the benefit 
- of section 51 of the Transfer of Property Act. 
Raja Rai Bhagwat Dayal Singh v. Ram Ratan Saku, [1921] 20 
A. L. J. Rọ 26 distinguished, 
SECOND APPRAL from a decree of R. L. Yorxn Esq,, 
Additional Judge of Gorakhpur, reversing a decree of Lala 
Puran Chandra Consul, City Munsif. 


S: S. Sastry’ (for Haribans Sahai), for the appellants. 
Iswar Saran and Harnandan Prasad, for the respondent. 
The judgment of the Court was delivered by 


Kantawa LAL, J.—The dispute in this appeal relates to a 
house situated in Gorakhpur city. The house was originally 
an enclosure, belonging to Ohunni. Chunni died leaving two 
widows, Musammat Pati and Musammat Somni, and a 
daughter, Musammat Ganga Dei. In 1910 a partition took 
place whereby the disputed enclosure was allotted to the 
share of Musammat Pati. On the 7th of September, 1914, 
Musam mat Pati mortgaged that land with Hansraj for Rs. 150 
stating that Rs. 25 ont of the same were required for the 
repairs of her own dwelling house and Rs. 125 for giving a 
caste dinner in connection with the death ceremonies of 
her husband. Her husband had died about 4 years earlier. 
The court of first instance found that Rs. 25 had been 
borrowed for the purpose of repairing the dwelling house 
occupied by Musammat Pati, which was in a dilapidated 
condition, but there was no legal necessity for borrowing 
Rs. 125 for giving a caste dinner. It, however, awarded 
Rs. 600 to the mortgagee on account of the cost of construct- 
ing a house over the disputed land after the mortgage. On 
-appeal the Additional District Judge came to the conclusion 
that there was no legal necessity whatever for the mortgage 
-and that the mortgagee was not entitled to claim the cost 
incurred by him in constructing a house on the disputed 
land. He accordingly allowed the claim and directed the 
defendant to remove the materials of the house constructed 
‘by him, within two months from the date of the decree. 
The defendants have come here in second appeal and the 
main points argued on their behalf are (1) that on the facts 
found the mortgagee was entitled to claim Rs. 150, the entire 
amount lent by him to Musammat Pati, and (2) that in any 
event he was entitled to the value of the improvements 
made by him under section 51 ofthe Transfer of Property 
Act (Act IV of 1882). ; 


With regard to the first point it is stated by the learned 
Additional istrict J udge that Musammat Pati’s means were 
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sufficient to enable her to repair the house, which she was 
occupying, and that the caste dinner had already been given 
by Musammat Somni within a fortnight of the death of her 
husband. In view of those facts it can hardly be said that 
there was any legal necessity for Musammat Pati to have 
borrowed the money for repairing the house or to give 
another dinner to the people of her caste in response to their 
wishes in the matter. The learned Additional District Judge 
observes that it was usual and perhaps the duty of the 
widows to give a caste dinner soon after the death of thbir 
husband and that such a feast had been given by Musammat 
Somni. We are not, therefore, ina position to say that a 
second feast was necessary and that the mortgage was 
justified. 


With regard to the second point, section 51 of the Transfer 
of Property Act has no application. It applies only to the 
case-of a transferee of immovable property, who makes any 
improvement in the property, believing in good faith that 
he is absolutely entitled thereto. But in the case of a 
Hindu widow a person dealing with her would ordinarily 
know that she has only a life-interest and he can reasonably 
be expected to make enquiries as to whether there was any 
legal necessity for the mortgage and whether the widow had 
any right to make the transfer. The mortgagee cannot be 
said here to have acted in good faith in dealing with such a 
widow so as to affect more than her life-interest. The learned 
counsel for the defendants appellants relies on the decision 
in Raja Rai Bhagwat Dayal Singh v. Ram Ratan Sahu and 
others (1), but-in that case the sale was held to have been par- 
tially made for legal necessity, and the improvements made 
consisted of the erection of seven or eight big tanks and the 
construction of a dyke for the purpose of irrigation, which 
had the effect of permanently increasing the rental value 
ofthe disputed property. Musammat Patiis dead and her 
interest has-reverted now to tne: plaintiff by survivorship. 
Itis not necessary to enter into the other questions raised 
in this appeal. 

‘The learned Counsel” for the defendants appellants asks 
for three months time for removing the materials of the 
house constructed by the defendant appellants. 


The appeal is dismissed except in so far that we extend 
the time for the removal of the materials to three months 
from the date of the decree of this court. The defendants 
appellants will bear their own costs and pay those of the 
plaintiff respondent. 

= Ld 


Appeal dismissed. 
(1) [1921] 20 A. L. J. Rọ, 26. 
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GOSWAMI PURAN LALJI (Plaintiff) 
versus 
RAS BEHARI LAL anp anotHeER (Defendants) .* 


Hindu Law—Endowment—Manager appointed by founder not accepting 
ofice—Founder's widow taking up management and subsequently 
appointing another manager—Suit by founder's heirs to have the 
appointment declared void, if maintainable. 

A Hindu created a trust by a deed of endowment and appointed 
a certain person as manager of the trust. That person did not 
take up the duties of the office of manager and the founder's 
widow took up the management. Subsequently she made a will by 
which she appointed a near relation of hers as the manager. On 
her death the founder's heirs brought this suit to have the appoint- 
ment made by the widow declared void: 

Held, that the widow could, as her husband’s heir, make an 
appointment to the office of manager which would inure beyond 
her life-time, but she had no right virtually to appoint herself as 
manager and then to endeavour, by means of a testamentary dispo- 
sition, to continue this right of management in favour of relatives 
of her own; 

Held, further, that the founder's heirs could maintain a suit to 
have the appointment made by the widow declared void, and that 
in such a suit the defendants could not set up a jus tertii, 

Gossami Sri Girdhaviji v. Roman Lalji Gossami, |1889] I. L. 
R., 17 Cal., 3, Chandra Nath Chakrabarti v. Jadabendra Chakra- 
barti, (1996) I. L. Rọ, 28 All, 689, Rajeshwar Mullick v, Gopesh- 
war Mullick, [1907] I. L. R., 35 Cal, 226, Sheoratan Kunwari v. 
Ram Pragash, [1896] I. L. R., 18 All, 227 and Skeo Prasad vy. 
Aya Ram, |1907] I. L. R., 29 All, 663 referred to. 


FIRBT APPEAL from a decree of Panpit PRARE LAL'KATABA, 
Subordinate Judge of Muttra. 

Narain Prasad Asthana, for the appellant. 

Girdharilal Agarwala, for the respondents. 

The following judgments were delivered 

` Warsa, J.—This is an appeal from a jadgment dismissing 

the plaintiff’s suit. The suit was decided by the Subordinate 
Judge of Muttra. As regards the Cawnpore property the 
appeal fails. As regards the Bindraban property 1 have 
come to the conclusion that the appellant is right and the 
plaintiff is entitled to succeed for the following reasons :— 
(I will for the moment disregard the reasons given by the 
lower court for thinking otherwise.) 

The property was dealt with by a deceased virtuous man 
who wanted to dedicate it toa certain idol. The deed of 
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dedication is contained in the document dated the 15th May, 
1871. So far as the property goes with which this judgment 
is concerned, and in regard to which in my opinion the 
plaintiff is entitled to succeed, the general intention of the 
donor to be gathered from the language of the deed which is 
extremely difficult to follow because it appears to contain 
provisions inconsistent with one another, was, that -one 
Sangam Lal, who was called the second donee, should make 
arrangements for the worship and service in a temple, collect 
the rent of the property and spend it on food, offering and 


- entertainment and in no other way. His representative was 


to act in a similar manner, such provision seeming to imply 
a power to appoint a representative if he saw fit, but’no one 
was to have the power to transfer the endowed property. 
Should anybody attempt to transfer the endowed property 
or to misappropriate the funds, a right was given to the 
Panches and Managers of the temple of Banke Bihariji 
Maharaj to take steps to prevent it. As I understand this 
provision, the latter persons were intended to bea kind of 
cestuique trust, or guardians of the corpus, who would be 
sufficiently interested to be recognized by law as persons 
entitled to interfere in the case of a breach of trust. 


The first donee, the widow, to whom the deceased gave 
the remaining property, survived him for many years. The 
second donee, Sangam Lal, for some reason or another, 
which does not appear on the record of either this suit or of 
the previous suit to which Iam about to refer, never took 
upon himself the office of manager and it is undisputed that 
the widow got into possession and retained possession, and 
if the recitals in the Will, the validity of which is raised in 
this suit, are to be accepted as true, enjoyed and executed 
in every way the office of manager or Mutwalli in place-of 
Sangam Lal. $ 


In the year 1893 the father of the present plaintiff, one 
Goshain Makhan Lal, brought, what appears to have been 
a foolish suit, and if he knew of the deed of endowment to 
which I have just referred, must have been a frandulént 
suit, against the widow. He launched it in the guise of an 
innocent, plausible and natural claim by an ordinary re- 
versionary heir against a widow who had acquired a life- 
interest in her deceased Hindu husband’s property and 
was, therefore, prohibited by Hindu law from dealing 
with the corpus, alleging that she had executed a will in 
respect of this property in 1893 in favour of her relation 
Ram Lal to whom reference will be made ina moment, 
and sought to have the deed cancelled and declared void. 
That suit was decreed in favour. of the then plaintiff 
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though on what ground does not appear from the only 
judgment which we have on the record. The decree was set 
aside on the 23rd January, 1897, by a Bench of this Court 
upon the ground that every allegation which had been 
alleged by the plaintiff in his plaint had failed and that he 
had no cause of action for asking for the will to be set aside 
as a reversionary heir. It was at that date either common 
ground or pleaded against the then plaintiff that the property 
had been assigned by the deceased husband to the Panches 
of Thakur Banke Behariji Maharaj and that the widow was 
given no interest or right of any kind in the property but 
that she was for the moment in possession in some way or 
another of the endowed property because the appointed 
manager Sangam Lal had not taken up his office and that 
the whole foundation, presumably fraudulent, on which the 
plaintiff had litigated did not exist in fact. The learned 
Judges threw out a suggestion that this lady in acting as 
manager might be only a trespasser and that if she was, 
there might be a right in the heirs of Sangam Lal who may 
be presumed by this time to have been dead, or the Pan- 
ches, to put an end to her trespass, (questions which must 
depend upon the interpretation of the deed of endowment 
and the rights of the managers as they are provided,) but 
questions, which in my opinion, did not and could not law- 
fully arise for decision in the plaintiff’s suit and which this 
Court did not purport to determine. They pointed out 
to the plaintiff that so far as the management of the en- 
dowed property was concerned, he, at any rate, had no 
right to interfere, which was no doubt a correct but super- 
fluous statement, it being sufficient for the decision of the 
appeal that he had no shadow ofa claim as reversionary 
heir to set aside the Will of 1893. So far as I can gather 
from the evidence in the suit and.from anything which has 
been suggested on behalf of the respondents before us, tbat 
is a correct and comprehensive statement of what happened 
in the prior litigation. In course of time the former plain- 
tiff having died and, finally the widow herself, this suit has 
been brought by the present plaintiff who is admittedly the 
heir of the deceased donor. In order to make the matter 
clear, which J regret to say, the judgment of the court below 
fails to do, I do not think I can do better than quote from 
a statement which was made by the plaintiff’s pleader in 
the court below setting out correctly as a matter of form, 
if reference is made to the plaint and also I think correctly 
in substance, the nature of the claim. Having referred to 
the Waqf and the appointment of Sangam Lal and the 
widow as Mutwalli, the pleader goes on as follows :—*“ My 
claim is that Sangam Lal has never got possession over the 
xx 67 B ‘ ` 
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property as Mutwalli and Musammat Achamb Kuar remain- 
ed in possession as Mutwalli: She had under the deed of 
endowment of 1871 no power to appoint a Mutwalli in her 
place. The plaintiff as heir brings this claim under the 
Hindu law.” 


The claim was fo have it declared or decided that an 
alleged power of appointment which the deceased widow 
had made during her life-time under a Will dated 1909 
in favour of certain persons to whom I will refer in a 
moment, had no legal authority, was not justified by 
the deed of endowment andin the absence of some legal 
authority, custom, or usage, was not justified by the 
general rule of Hindulaw. I think it is clear that the 
plaintiff bas successfully established the broad principle 
involved in that statement in this case. The authorities 
cited are not on all fours with the present case. Few cases 
are on all fours with one another. Butit appears to have 
been laid down perfectly clearly by the Privy Council as 
long ago as 1889, (Gossami Sri Girdharijt v. Romanlaljt 
Gossamé (1)) that “the office of a shebait is vested in the 
heir or heirs of the founder provided that there is no usage, 
course cf dealing or circumstance showing a different mode 
of devolution”. A different mode of devolution must of 
course mean some mode warranted by law. Obviously a 
mode contained in an express condition of the endowment 
would be a mode warranted by law because every man has 
a right to do what he pleases with his own property and to 
indicate the limits within which the succession to the 
management or control or ownership of his property shall 
be continued after his death when he is no longer here to 
direct operations. The authority in question undoubtedly 
covers the position of the office of the shebait. The point 
specifically raised in this suitis the power of appointment 
to such office as is shown by the statement of the pleader 
which I have quoted. The plaintiff distinctly put in issue 
the power of appointment which the lady had endeavoured 
to exercise by her Will of 1909 and did not specifically raise 
the question of the succession to the office itself. That 
case has been followed by two or three Benches of this 
Court, particularly by atwo Judge Bench, (Chandra Nath 
Chakrabarti v. Judabendra Chakrabarti), (2) a case which 
would otherwise be on all fours but apparently is not on 
all fours with this suit inasmuch as the lady who had been 
appointed Pujari under the Will of the original donor and 
who had made the Will seeking to appoint the next mana- 
ger which the heirs of the founder challenged by the suit, 
was not, or at any rate is not shown by the report to have 

(1) (1889) I. L., R. 17 Cal, 3. (2) [1906] I. Le R, 28 All, 689. 
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been, the widow or heir of the deceased donor. If she had 
been, there would have been no distinetion between this 
case and that. There is a further relevant decision in 1907 
by the High Court of Calcutta, Rajeshwar Mullick v. Gopesh- 
war Mullick, (') which lays down another cognate but some- 
what narrower rule, namely, that a shebait cannot as such, 
by Will, alienate the office of shebait. The decision of the 
Privy Council has also been followed by this Court in 
Sheoratan Kunwari v. Ram Pragash, (2) and Sheo Prasad 
y Aya Ram (?) and as I gather from the learned Subordi- 
nate Judge’s judgment, was accepted by him in deciding 
the first issue in the suit, he basing himself in his judgment 
upon I. L. R., 28 Al., 689 to which I have already referred. 
So far as I was able to understand the observations addres- 
sed to us yesterday on behalf of the respondent, this legal 
position was accepted as correct by the respondent. That 
- being so, it seems to me quite clear that the plaintiff at 
that stage had prima facie established a right to succeed 
in the suit, a state of affairs expressed by the learned Judge 
of the court below that the plaintiff could maintain the 
suit if it did not ‘fail on the merits”. Inasmuch as he dis- 
missed the suit, it mu-t be assumed that he came to the con- 
clusion that it did fail on the merits. What were the merits 
which he intended to decide to be sufficient to justify its 
failure, is the problem which I am, on a perusal of hie judg- 
ment, unable to solve. He finds that the widow was appoint- 
ed to supervise over the management of Sangam Lal.’ I 
do not know where he gets that from, but itis not of very 
great importance because as Sangam Lal did not manage 
there was nothing to supervise, and he goes on to find that 
she remained in possession only as a trespasser. He had 
already found that the suit was not barred by the Statute 
of Limitation. It seems to me, therefore, that having accept- 
ed the principle upon which the plaintiff based his claim, 
and having found that the position of the widow who made 
the Will was merely that of a trespasser, the logical conse- 
quence of thése two propositions would be that her right 
to appoint a successor failed and that she had not discharg- 
ed the onus cast upon her by the plaintiff’s prima facie 
right. Huis final conclusion on issue no. 7 is absolutely 
nuintelligible. It looks to me as though he had been 
frightened by a dictum of this Court in the previous decision 
which had really no bearing on this suit, and while express- 
ly holding that the previous judgment of the High Conrt 
did not operate as res judicata, it was sufficient to justify 
him in saying that the plaintiff had absolutely no right 
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to maintain the suit. The view pressed upon this Court 
on behalf of the respondent has been substantially this:— 
It may be putin more than one way:—First, it was said 
that the widow being the heir during her life-time, she 
might reasonably be held to have the power of appointing 
a successor to Sangam Lal. Presumably she could, for 
what such an appointment would be worth, to the. extent 
of her life, until as the High Court said in its previous 
judgment, Sangam Lal or the Panches attempted to inter- 
fere with her right, but whether she could do so by will so 
as to bind the present plaintiff after her death which is 
really the question in this suit, must, I think, depend upon 
the terms of the deed of endowment. If the right to do 
so cannot be found there, in my opinion it cannot exist in 
law. To hold that she could do so on some general princi- 
ple of law analogous to the right of the beneficial owner, 
would seem to me to givea higher right toa Hindu widow 
as heir of her deceased husband than has ever been 
recognized by Hindu law or custom, that is to say, although 
she is not in fact a beneficial owner, and the person deriv- 
ing such benefit as would accrue from the appointment 
would not be beneficial owner of the corpus, nonetheless 
it would seem to me to recognize the right of a Hindu 
widow, who as heir has no more than a life interest, to do 
more with endowed property than she can admittedly do 
with unendowed property. So far as I can speak with 
any confidence of the terms of the deed of endowment, I am 
satisfied that no power of appointment was ever contem- 
plated by the deceased donor or intended to be conferred 
upon his widow. 


The respondents’ case was also put, as I understand it, 
in this way:—That if anybody had a power of appointment 
under the deed of endowment, it was the Panches or mana- 
ger referred to in the latter part of the deed. I do not 
think the deed is capable of that-interpretation. I think 
the real meaning of the provision with regard to them is 
that they are persons who are given the right to interfere 
with the de jure manager and to correct and prevent any 
defalcations or other mismanagement by him while he is 
in office. But assuming that that right is conferred upon 
the Panches and managers of the temple above referred 
to, I have been unable to see how that point can avail 
the defendants in this case. It is not universally true, but 
I think it is true in this class of cases that a person claiming 
to be either in office, orin possession, or to resist a dec- 
laration or assertion of right by a person prima facie enti- 
tled, must stand upon his own right or on that of the per- 
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sons through whom he claims. He cannot set up what is 
called a jus tertii. It does not seem to me that the defend- 
ant, even if he had relied upon that point, would have 
been entitled to succeed upon it, but I think for the pur- 
poses of this case it is sufficient to hold that it was never 
pleaded.” It was not the ground on which the respondent 
succeeded in the court below, and so far asI was able to 
understand the argument addressed to the comt on behalf 
of the respondents, was not relied upon by him before us. 


It, therefore, comes back, as Mr. Darga Prasad rightly said, 
to a very simple question: Is the widow of the deceased 
donor justified by the power given by the deed of endowment 
of 1871 to make the Will of 1909 ? My answer to that question 
is, no. In conclusion, I may refer to certain passages in the 
Will itself which, although this cannot really be used as deci- 
sive against the present defendants, go very far to confirm 
me inthe strong view I take of this defence. I think the 
person who was responsible for drafting or settling this Will 
on behalf of the deceased lady discreetly avoided referring to 
the power under which she was purporting to appoint. Iam 
satisfied that the appointment was made by her qua manager 
and not as heir. If it had been made as heir there was no 
reason why she should not have said so, but in the somewhat 
portentous recital she distinctly alleges that she has been in 
exclusive possession merely as manager, and in the first ope- 
rative clause appointing her minor relative she directs that 
“ he shall like myself be the Mutwalli and manager of every 
kind of movable and immovable property and shall as such 
have all sorts of power”. She discreetly said in the recital 
“ I have power to make a fresh arrangement”. So far asa 
document can assert its own legal authority, I think this 
document was intended to assert that the power so conferred 


upon her was inherent in her as de facto manager and that ` 


it was as such that she sought to exercise it. In my opinion 
that is sufficient to dispose of the defence. I cannot part 
with the case without expressing, although it is really not 
necessary for the decision which I think we ought to arrive 
at, the very strong view which I take that this appointment 
in the Will was purely illusory, and if a general power in 
her favour were to be collected from the deed of endowment 
or could be, without doing violence to the principles of 
Hindu law, attributed to her as heir, I think there would 
be strong ground for holding that the appointment. contained 
in clause 2 of the Will is, what is known in English law, as 
“ta fraud upon the power”. The appointment of Ras Behari, 
her daughter’s son, who she says has been brought up as a 
begotten son and lives with her, is a mere sham. She 
appoints two persons, his mother Musammat Ram Dei, and 
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Ram Lal, to be guardians of the said minor. So far so 
good. But she goes on to provide that when the minor attains 
majority, the two persons she has appointed as guardians 
during his minority shall continue to look after the property, 
and during their life-time, the executor, in other words, 
the so-called manager of the endowment now. being of full 
age whom she appointed, is to perform all works in con- 
formity with the opinions of the said two persons. Tomy 


mind that provision left these two persons masters of the `: 


situation. It made the appointment by the deceased man, 


of the Panches and the representative of Sangam Lal as a 


sort of watch-dog over the corpus with a view to preventing 
breaches of trust, practically a dead letter. Under such a 
provision the so-called manager, Ras Behari, could never be 
touched for any breach which he might commit because he 
would have an absolute answer under his own appointment, 
namely, that he was bound to comply with the directions 
of two other persons, and as far as I can see, it would be 
extremely difficult for anybody in a Oourt of law to reach 
these two other persons, and it is not difficult to see how 
the whole of the endowment could be squandered and 
misappropriated, with very great difficulty in preventing and 
almost insuperable obstacles in the way of punishing such 
misfeasance. I take a very strong view, apart from any 
other question in this suit, that the alleged appointment 
made by the widow under this Will was as far from and as 
hostile to the intentions of the original donor, as anything 
could be, and I am satisfied that our decision is in accordance 
with the merits as well as in accordance with the law. To 
that extent the plaintiff’s appeal must be allowed. It must 
be declared that the appointment is vested in him and that 
the Will so far as it purports to deal with the trusteeship or 
managership of the Bindraban property is void and of no 
effect and that the plaintiff is entitled to take possession. 
The parties will pay and receive costs in proportion to their 
failure and success in both courts. Costs in this Court will 
include fees on the higher scale. 


Piaaort, J.—We are dealing in this case with property 
held under a trust created by a deed of endowment, and the 
terms of that deed are necessarily the most important matter 
for consideration. This deed of the 15th of May, 1871, is 


a singularly ill-drafted document and it would be quite easy .- 


to take particular portions of it and show that their appar- 
ent meaning is contradicted by certain other portions. The 
most glaring example of this is to be found in the fact that 
what may be called the operative portion of the deed, where 
the donor, Sri Goshain Narsinghji, purports to make a gift 
of property in favour of his wife, Musammat Achamb Kui- 


is 


YOL. XX.) . HIGH COURT 535 


war and of Sangam Lal, contains an exception excluding 
from the operation of tbe gift the immovable property speci- 
fied at the foot of the deed which is the principal subject- 
matter of the present appeal. It is only inferentially, by 
means of words used ina later portion of the document, 
that one can understand that the executant intended to 
make a gift of this immovable property in favour of an idol. 
‘We must, however, take it as an admitted fact on the plead- 


--’ ings that a trust was created in favour of an idol. The 
. questions remaining to be considered are what tbis idol was 


aud what directions the founder of. the trust left regarding 
the management of the same. It is quite clear that the 
trust was to be mainly in favour of an idol described by the 
name and title of Sri Thakur Radha Behariji Maharaj whose 
image, if it was in existence at al] at the date of the deed, 
had not yet been installed anywhere. It was left to the 
widow, Achamb Kunwar, to instal this idol in a particular 
shrine, described as amongst certain buildings which “ have 
been built and are still under construction ” in an earlier 
part of the deed. When this idol was so installed he, consi- 
dered as a juristic personality, was to have the enjoyment 
of the income from the immovable property specified at the 
foot of the deed and the management of this property, with 
directions for the proper application of the income, was 
conferred upon Sangam Lal. It may fairly be inferred from 
an expression used in the deed that this office of manager 
was intended to be hereditary in the family of Sangam: Lal. 
It is by no means clear, however, whether the actual gift of 
the corpus of the’ property was in favour of the idol al- 
ready mentioned from the date of its installation by the 
widow. The temple which Sri Goshain Narsinghji had 
built, or had begun to build, for the reception of this idol 
was evidently situated in close proximity to a larger temple 
dedicated to an idol described as Thakur Banke Behariji 


- Maharaj, which temple was in charge of a managing com- 
_ mittee of some sort referred to in this deed. According to 


l 


the terms of the deed it was this idol installed in the larger 
temple, in the charge of this managing committee, which 
was “ ultimately” to be the owner of the immovable property. 


“The real and principal difficulty about the interpretation of 


the entire document is this word “ultimately”. On the face 


. of it, the document is a deed of gift to take effect immediate- 


ly from the date of its execution and, in so far as certain 
property movable and immovable was to be placed in the 
possession of Achamb Kunwar and of Sangam Lal respec- 
tively, the deed evidently did operate from the date of its 
execution. Those portions of the deed which relate to the 
application of the income could’ not come into force until 
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the idol of Sri Thakur Radha Behariji Maharaj was installed 
in the small temple constructed by the executant, or com- : 
menced by the executant and finished by his widow after 
his death. There is nothing in the terms of the Will 
to suggest that the word “ultimately ” which qualifies: the 
gift in favour of the idol of Banke Behariji Maharaj, in the 
larger shrine, refers to any date subsequent to the installa- 
tion of the less important idol in the small shrine. I think | 
it must have been for some such reason as this that in the 
former litigation it was considered that the ultimate right 
to the management of the immovable property specified at 
the foot of this deed of May the 15th, 1871, vested in the 
committee of management in charge of the larger shrine 
of Thakur Banke Behariji Maharaj. I agree, however, that - 
these considerations cannot determine the result of the 
present suit. Ido think that a defendant in possession of 
immovable property is entitled to resist a plaintiff claiming 
possession of the same by setting up a jus tertii, and that 
there is nothing in the circumstances of the present suit to 
qualify that right. If, however, a defendant wishes to set 
up such a defence, he should certainly take the responsibili- 
ty and submit to the possible consequences of doing so 
in plain language. After carefully studying the written 
statement filed by the defendant in the present suit it does 
seem to me that the rights of the temple of Thakur Banke 
Behariji Maharaj, or of the idol therein installed, or of the 
committee of management in charge of that temple, were 
not expressly pleaded or put in issue. 


With regard to the other questions raised before us the 
position I would take up is a simple one. We must assume, 
as between the parties to this litigation, that Sangam Lal 
the manager appointed under the deed of endowment, either 
refused to act, or in some other manner clearly indicated 
that he did not intend to take up the trusteeship offered him 
under the terms of this deed. There was then beyond all 
question aright to appoint a new trustee vested in some 
one or other. The widow, Musammat Achamb Kunwar, 
seems to me to have acted in good faith and to have done 
her best to carry out the wishes of her late husband. The 
first thing she had to do was to instal the idol in the small 
shrine referred to in the deed of endowment, and it is not 
denied that she did this. In the absence of another 
manager it seems to me that she was perfectly entitled, 
after her husband’s death, to take up the management of 
the trust property herself. The only persons who could 
question her right to do sc would be the committee in 
charge of the larger temple of Thakur Banke Behariji 
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Maharaj, if they held that under the terms of the deed of 
gift Sri Goshain Narsinghji had go divested himself of this 
property as to deprive his heirs after him of any right of 
appointment, the ultimate management of the trust resting 
entirely in the said committee. Assuming, however, that 
this committee did not concern itself in the matter, the 
widow would be carrying out the intentions of her late hus- 
band in installing the idol and making arrangements for its 
due worship. Asa matter of fact she has gonea great 
deal further, because in the Will which was made the sub- 
ject-matter of the present suit, she has dedicated the entire 
balance of her property for the benefit of another idol to 
be installed somewhere at Cawnpore. Now my own view 
regarding the question of law which has been principally 
adopted before us is this, that under the circumstances 
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assumed by the parties to this litigation, and putting aside . 


altogether the question of the jus tertii to which allusion 
has been made, if Musammat Achamb Kunwar had seen ‘fit, 
upon the failure of Sangam Lal to take up the office con- 
ferred upon him by this deed, to make another appointment 
to take effect immediately, she had aright todo so as 
representing the estate of her deceased husband, and she 
had aright to make an appointment which would inure 
beyond her own life-time. 1 think, however, on the author- 
ities it cannot be held that she had aright virtually to 
appoint herself as manager and then to endeavour, by means 
of a testamentary disposition to take effect after her death, 
to continue this right of management in favour of relatives 
of her own. For these reasons I concur in the decree and 
order proposed. 





Decree modified. 
CHETARPAL SHARMA (Plaintiff) 


VEr SUS 
JAGANNATH DAS (Defendant).* 


Specific Relief Act (1 of 1877), Section 54—Infunction—Fatent medictine— 
mitation of label and get-up—Points of similarity and difference, 
consideration of —Utility of medicine, effect of. 

Where the labels, wrappers and advertisements connected with 
a patent medicine put on the market by the defendant constituted 
so close an imitation of the well-aowa get-up of a similar patent 
medicine of the plaintiff as to be calculated to deceive purchasers 
into the belief that the defendant’s msdicine was that of the plain- 
tiff and it could be readily passed off as such: Ae/d, that the 
plaintiff was entitled to an injunction restraining the defendant 
from selling or offering for sale his medicine in any outside wrapper 
or inside label or with any instructions for use or advertisements 
in any form calculated or intended to pass off or enable others to 

pass off such medicine as and for the medicine of the plaintiff. 
The ingredients of the plaintiff's medicine were of an ordinary 
allopathic nature but it was advertised under a Sanskrit name, 
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The defendant contended that the plaintif was carrying ona 
fraudulent trade by passing off allopathic medicines under Sanskrit 
names as being Ayurvedic” medicines, and he was not, therefore, ` 
entitled to the injunction claimed, He/d, that though the Court 
will not assist in the perpetration of fraud and will not also protect 
the plaintiff if his business could be shown to be a fraudulent 
business or one forbidden by law or opposed to public policy, but 
as the plaintiff's medicine had been ia the market for 20 years 
and been used by many thousands of people and as it was not 
shown that the preparation was in any way harmful, the injunction 
could not be refused on that ground. ` 
First APPEAL from a decree of Panpit PEAaRE LAL KATABA, 
Subordinate Judge of Muttra. 
B. E. O'Conor and Narain Prasad Asthana, for the 
appellant. 


Surendro Nath Sen and Kailas Nath Katju, for the 
respondent. 


The judgment of the Court was delivered by 


Mzazs, O. J.—On the 19th of February, 1918, the plaintiff 
Chetarpal Sharma, a tradesman in Mattra, brought a suit 
against Lala Jagannath Das, also a tradesman, and algo in 

uttra. The plaintiff set out that for more than twenty 

ears he had been selling medicine under the name of 
Bukh Sancharak Oo., and that he had put upon the market 
a medicine by the name of ‘“ udha Sindhu,” that the medi- 
cine had borne that name for more than twenty years, and 
that for more than eight years the medicine had been sold 
in an uniform get-up, that is to say, the bottle had always 
been the same size, there had been the same inner label 
on the phial, there had been the same external lable, being 
the outer wrapper on the packet. Enclosed in the packet 
were directions and ‘ puff’ advertisements and description 
of diseases. He also said that in the year 1908 he had 
registered the labels as his trade-mark. He further said 
in his plaint that he had what he described as “ Agents ” in 
the villages in India, Burma, Ceylon and elsewhere, to the 
number: of 15,000. He gave evidence in support of all 
these matters, and he showed that for some years, at all 
events, about 1,00,000 bottles of this medicine- had been .- 
distributed throughout this country every year. He com- > 
plains of the conduct of the defendant who, he said, had 
imitated his labels and get-up of his medicine with a view, 
no doubt, to cut into and enjoy some part of this very pros- 
perous trade of the plaintiff, which a year or two ago had 
brought him in some Rs. 14,000 profit annually. The plain- 
tiff alleged that by-reason of the similarity of the labels, of 
the wording on the labels, of the colouring, of the spacing, 
in fact which in general is called ‘the get up,” the defend- 
ant had put upon the market an article so like that which 
the plaintiff was selling and which had become associated 
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. with his name that it was calculated to mislead, and could 
be passed off as and for the goods of the plaintiff. He 
alleged that that conduct constituted an actionable wrong 
and entitled him to an injunction. 

Taking the article as it is handed over from the seller 
to the buyer, one finds that in both instances the packet is 
cylindrical and approximately, indeed almost identically, of 
the same size. In each cage the foundation of the paper 
of the outer cover is white. The registered label of the 
plaintiff has a peacock-blue background. The label of the 
defendant is green and there is thus a distinct and most 
appreciable difference in the general background colours. 
At the end of each packet and acting as seals for the fasten- 
ing, the plaintiff has at one end the name of the medicine. 
“Sudha Sindhu” in English. The defendant also has a 
label similar in appearance but with a green background 
and with the name of his medicine ‘‘Piyus Sindhu”. Both 
have at the other end the name of the medicine in Hindi. 
Samples of other medicines sold by the defendant have 
been produced and at the bottom of such packets there is 
not the name of the medicine but the representation of a 
rising sun which is said to be the trade mark of the 
defendant. 


Turning now to the text and the general conformation of 
the outer labels, we find in both cases they are the same 
size and have ornamental tracery running all round the 
outside along the outer edge. Both labels give prominence 
to the name of the medicine. Both names are printed in 
red ink with an outline of white, and on the right-hand 
side the medicine of the plaintiff is described as “a good 
remedy for cholera, asthma, cough and diarrhea.” On 
the left-hand side of the defendant’s label the description 
is “an invaluable remedy for cough, cholera, diarrhoea and 
asthma”, In the centre of each label there appears what 
is said to be photographs of the plaintiff’s and defendant's 
respectively. The background of the plaintiff’s (in the 
copy furnished to us) is very dark. The background of 
the defendant’s is white. Transversely across the chest, 
in each case, is the signature of the plaintiff and the defend- 
ant. In tablets below there is white printing on a red 
ground in each, and underneath it white printing on a dark 
blue ground and the dark blue is precisely the same colour 
in each ease. Inside the red tablet with the blue printing 
of the word “Budha Sindhu” there appears an unnecessary 
white dot, probably a printer’s error. It is clearly marked 
and clearly defined. In the big label of the defendants 
that dot is not reproduced, but when we come to examine’ 
the similar inside labels we find that that dot in the “Sudha 
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Sindhu” label has by some extraordinary coincidence been 

incorporated into the defendant’s label. Wrapped round 

each bottle is a smaller but similar label. At the top of 

the plaintiff’s label are the words “this whole label is our 

trade mark, registered No. 13”. Atthe top of the defend- 

a is “this whole design is our registered trade mark 
0. 16.’ 


We have already pointed out the singular circumstance 
that the misprint which occurs in the “Sudha Sindhu” is 
reproduced in the “Piyus Sindhu’’.’ “Sudha Sindhu” is des- 
cribed as “good remedy for cholera, asthma, cough and 
diarrhoea”. ‘Piyus Sindhu” is described as “good remedy 
for cough, cholera, colic, asthma and diarrhwa”. We 
attach importance to the fact that the defendant a year or 
two before the action used the very words” ‘“‘good remedy 
for” which had been on many thousands of the plaintiff’s 
bottles for many years past. Immediately under those 
words in the plaintiff’s label is the name of the firm “Sukh 
Sancharak Oo., Muttra,” and in the same place are to be 
found in the defendant's labels the name of the defendant’s 
firm. In each case are words in Hindi, again showing the 
same characteristics of colouring, red, white and blue as. 
as are in the plaintiff’s label. No one comparing these two 
sets of labels can have any reasonable doubt that the per- 
gon, who a year before the commencement of this action 
brought the defendant’s labels into existence, had the 
plaintiff’s labels before him and copied them as accurately 
as he dared to do. : 


The question is whether these Jabels connected as they 
are with certain literature, fo which we shall refer ina 
moment, constitute so close an imitation of the well-known 
get-up of the plaintiffs as to be calculated to deceive pur- 
chasers into the belief that the defendant’s goods are those 
of the plaintiff's. Inside the outer covering of each of 
these medicines, there are directions and advertisements. 
They are of the usual florid character which are used in 


“patent medicines. But the point of importance is this, 


that when the defendant is describing all the virtues which 
his medicine possesses, we find that heis taking in many 
cases word for word the advertisements which the plaintiff 
had previously drafted years before. The actual text of 
the two has been transcribed for our use into the Roman 
character and has been read to us. Two persons sitting 
down independently to describe coughs, asthma, diarrhcea, 
etc., would, no doubt, give a generally similar description 
but a comparison of the text shows beyond doubt that the 
defendant copied the text of the plaintiff being careful, how- 
ever, to make occasional transpositions. Now what, in our 
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view, would be the effect of all these similarities amongst 
the purchasers to whom the plaintiff’s medicine is usually 
-sold? The bulk are illiterate. Indeed, it is said that cer- 
tainly not one person in twenty who is a customer of the 
plaintiff’s would be- able to read that which is upon the 
labels. Therefore he must necessarily go by the general 
comparison of the labels, of the contents and of the size 
of the bottle. As regards the size of the bottle, it is of a 
usual size and one in which neither the plaintiff nor the 
defendant can claim any special property. Many of these 
kinds of medicines are sold in bottles of this’ size and 
Mr. O’Conor does not contend that he can require the de- 
fendant to alter the size of his bottle. 


We are of opinion that this medicine of the defendant, 
encased as it is in the way we have described, could be 
readily passed off so as to deceive the ordinary village 
customer into the belief that he was purchasing the medi- 
cine of the plaintiff. We have no doubt that it was with 
that very object that the defendant arranged for the get-up 
of his goods and came into the market as against the 
plaintiff. The defendant did not go into the witness box. 
He preferred to take his chance that the plaintiff would not 
give sufficient evidence to bring this matter within the 
recognised standards by which these cases have to be 
decided. Singularly enough he succeeded before the Sub- 
ordinate Judge who did not give to this case that degree of 
thought and care which he should have done. The learned 
Judge looked at the matter from the wrong point of view— 
he focussed attention on the points of difference. He did 
not consider the number of similarities, nor did he consi- 
der that in passing off you must be guided very greatly by 
first impressions as to general similarity. The Judge 
enumerated the points of difference and then said the points 
of resemblance were quite immaterial. We think, on the 
contrary, that the points of resemblance are the principal 
matters, and had they been carefully considered in relation 
to the facts as to the trading of the plaintiff and defendant, 
no one could have come to any other conclusion than that 
the defendant deliberately copied the labels of the plaintiff 
and the get-up of his goods. We think that the copyist 
was so successful in his attempt as to bring the defendant's 
goods within that class of cases in which the proper reme- 
dy of the plaintiff is an injunction. 

Dr. Katju has referred us to the 20th paragraph of the 
written statement in which the point is taken that inas- 
much as this medicine does not do all that is claimed for it 
and is of an ordinary alopathic nature, passed off under a 
Sanskrit name, that the plaintiff is entitled to no protection. 


Om 


os 


1922 


CHETARPAL 
SHARMA 


v. 
JAGANNATH 
Das. 


Mears, C. J. 


Orm 


1922 
OHETARPAL 
SHARMA 
v. 
JAGANNATH 
Das. 


Mgars, O. J. 


542 HIGH COURT fa. b. 3. i 


Now there is no doubt that the court must not assist in the >`- 


perpetration of afraud. There is equally no doubt that if 
any particular business could be shown to be a fraudulent 
business or one forbidden by law, or on which the public 
policy of the law was to prevent, then in.those cases the 
proprietor could not claim’ the protection of the court. Al 
patent medicine vendors puff their goods extravagantly. No- 
one believes that these advertisements and claims are 
literally true but at all events there is proof that this medi- 
cine of the plaintiff has been in the market for twenty 
years and is used by many thousands of people. The 
defendant went to the expense of calling an eminent Civil 
Surgeon who spoke about the properties and proportions of 
the various compounds which this medicine is said to con- 
tain, and although he thought that the strength of a parti- 
cular dose was such as to be of very little medicinal value, 
there certainly is no condemnation of the preparation such 
as would justify one in thinking that the preparation was 


‘harmful. In these circumstances, we are of opinion that 


the business carried on by the plaintiff which he seeks to 
have protected cannot come within that passage from the 
laws of England which Dr. Katju has read to us. 


The question is, in what form the injunction is to go. 
Mr. O’Conor has said that, assuming the labels were entire- 
ly distinct from that of the plaintiff’s, as, for instance, black 
printing on a white ground, he could not object nor could 
he lay claim to restraining the defendant from the use of 
the words ‘‘Piyus Sindhu”, and if the defendant honestly 
wishes to put this preparation on the market and at the 
same time to be free from the suspicion of wishing to cap- 
ture the plaintiff’s trade by unfair means, that is the easiest 
way out of the matter, but at all events he must be restrain- 
ed by an injunction and he must understand that if he 
disobeys the injunction, he must be committed to prison for 
contempt of court. It is, therefore, ordered that the defend- 
ant be restrained from selling or offering for sale his 
medicine ‘‘Piyus Sindhu” in any outside wrapper or inside 
label or with any instructions for use or advertisements in 
any form calculated or intended to pass off or enable others 
to pass off such medicine as and for the medicine of the 
plaintiff. 

This appeal, therefore, must be allowed with costs and 
fees on the higher scale, and an injunction must issue to 
the defendant in the above terms. We make no order for 
an account. 


Appeal allowed. 
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DURGA PRASAD (Applicant) 
versus 
BABU LAL anp oTHeErs (Oppostte-Parties) .* 
Limitation Ac (IX of 1908), section ¢—Tender not signed á Judge— 
Deposit—Effect on. 
A Sale was held in execution of a decree on 25th pide 1920, 
. The Civil Court closed for the long vacation on September 16th and 
re-opened on 25th October when an application was made to set 
aside the gale, The applicant also filed an application tendering 
the whole amount with compensation on the same day. The court 
signed the tender the next day when the money was deposited. 
Held that section 4 of the Limitation Act applied and the delay 
in payment not being due to any fault of the Judgment-debtor the 
application was not barred by limitation, 
Crviu Revision from an order of D. ©. Honan, ESQ., 
First Additional Judge of Aligarh. 
M. L. Agarwala, for the applicant. 
K. R. Dang, for the opposite parties. 
The following judgment was delivered by 
Kansara Lat, J.—This is an application in revision 
for the discharge of an order setting aside a sale held in 
execution of a decree under Order 21 rule 89 of the Code of 
Civil Procedure. The sale took place on the 25th August 
1920. The Civil Courts closed for the vacation on the 16th 
September 1920 and re-opened on the 25th October 1920. 


On that date an application was made by the judgment- ` 


debtor for setting aside the sale. He filed with the appli- 
cation a tender offering the amount mentioned in the 
proclamation of sale with the compensation payable to the 
auction purchaser. But his tender could not be signed 
by the presiding Judge of the court concerned that day and 
the actual payment of the money was not therefore made 
till the next day, though the applicant was ready to pay it 
on the day on which the tender was made. ‘The court 
below accepted the application and set aside the sale. 
*Civ. Rev. No. 149 of 1921, 
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The learned counsel who appears for the auction pur- 
chaser contends that the deposit should have been made 
within thirty days from the date of the auction sale and 
that the judgment-debtor was not entitled to the benefit 
of section 4 of the Indian Limitation Act (IX of 1908) so 
as to allow him to make the same after the re-opening of 
the court. The terms of section 4 are wide enough to 
cover an application of every kind, which a man is called 
upon to make in court. An applicatlon asking for the set- 
ting aside of the sale under Order 21 rule 89 of the Code of, 
Civil Procedure had been duly made on the date the court 
re-opened. It was accompanied by a tender which in 
itself was an applivation offering to pay the money required 
as a preliminary to the setting aside of the sale. Section 4 
would govern that application also. The court below right- 
ly held that the delay in the payment was not due to any 
fault of the judgment-debtor. The application therefore 


fails and is dismissed with costs. _ 
Application dismissed. — 


a 
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ARAB ALI KHAN (Plaintéff-Appellant) 
versus 
MAHMUD ALI KHAN (Defendant-Respondent). 


Benami transaction——Registered Partition deed —Co-sharers—Burden of 
proof—Limitation and adverse possession—Limitation Act (IX of 
1908) articles 142, 144. 

The burden of proving that the grant of a certain share toa 
sharer made by a registered partition-deed was benami for another 
sharer lies on the person alleging it. 

To prove dispossession and advırse possession against a person 
clothed with all the insignia of beneficial ownership, very strong 
and reliable evidence should be required. Limitation against a 
co-sharer does not begin to run until his title is openly denied. 

APPEAL (No. 173 of 1919) from a Decree of the Allaha- 
bad High Court, reversing a Decree of the Additional 
Subordinate Judge of Cawnpore. 

The appellant instituted the present suit for declaration 
of his title, and for possession if the Court thought that he 
was not in possession. The trial Judge decreed his claim 
but the High Court dismissed his suit on the ground that 
he failed to prove satisfactorily that he was in receipt of 
rents or profits within twelve years prior to suit. Hence 
the present appeal. 

The facts are fully set out in the judgment of the 
Judicial Committee. 

8. Narasimham, for the appellant:—The appellant bases 
his title upon the registered partition-deed of 1889. In 
pursuance of that deed, the appellant’s name was entered 
in the Revenue registers on the joint application of all the 
parties to the deed. This entry was continued and not 
challenged till 1904 when the respondent applied to have 
the appellant’s name strack out from the Revenue registers. 
The ground alleged was ihat the appellant’s name was 
entered in the partition-deed of 1889 benami for Panah 
Ali Khan through whom the respondent claims the pro- 
perty. The plea that the appellant never received rents 
nor profits of the property in dispute is opposed to the 
several statements of Panah Ali himself before 1904 and 
the accounts produced in the case. These accounts show 
that the agents of Panah Ali and the appellant remitted 
moneys to both of them on account of the collections from 
the suit properties and they were admittedly signed by 
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Panah Ali and the appellant. No adverse possession was. 
set up before 1904 and the suit was instituted in 1911. 

According to the partition-deed of 1889, the appellant was 

entifled to a one-third share and his name continues on the 

Revenue registers for such share to the present time. The 

onus of proving that the appellant, was only a benamidar is 

on the respondent. 

Hardat Singh v. Gurmuhh Singh, [1918] 48, I. A. 395. 

He adduced no proof at all. The High Court Judgment 
is difficult to follow. It seems’ to have been based on the sup- 
position that the transaction of 1889 must have been ofa 
benami character. That is clearly wrong. The reason 
given by the respondent and Panah Ali before him, to have 
the appellant’s name entered in the partition-deed, was that 
Panah wanted to defraud his brothers and get a larger 
share for himself. But Panah even after the death of his 
brothers admitted that the appellant was his co-sharer. 


Dunne, K. C. (Dube with him), for the respondent:— 
The High Court had not gone into the material point. 
Our case is that the appellant had no title whatever and 
that he was only a benamidar for Panah. He was never a 
co-sharer. The trial Court held against us on this point. 
The High Court had not found upon it. It had not gone 
into the question whether the transaction evidenced by the 
partition-deed was real or not. The fact that the appellant 
was never paid rents or profits is strong evidence that he 
was not & co-sharer. 


[Lorn Buoxmaster.—You cannot prove the benami 
nature of the transaction without asking us to accept the 
reason given by your client that he was committing a 
fraud. ] 

Narasimham, for the appellant, was not called upon to 
reply. 

The judgment of their Lordships was delivered by 

Lord ATxmson.—This is an appeal from a judgment and 
decree, dated the 10th November, 1915 of the High Court of 
Judicature at Allahabad, which reversed a judgment and 
decree, dated the 30th April, 1913, of the Additional Subor- 
dinate Judge of Cawnpore. 

The action out of which the appeal has arisen was an 
ejectment brought by Arab Ali Khan, the appellant, to re- . 
cover possession of certain property, described in a list 
attached to the plaint. The defendants filed separate written 
statements in the usual course. In addition to denying 
the plaintiff's claim, they pleaded (1) that the transaction . 
embodied in a certain partition-deed, dated the 13th March, 


¢ 


- 
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‘1889, was, on the part of his grand-uncle, Panah Ali Khan, 
a benami transaction ; (2) that it was never acted upon or 
given effect to, and was void; and (8) that the plaintiff 
never had possession of the property in dispute and that 
his claim was barred by limitation and adverse possession. 
Several issues were framed upon these pleadings by the 
Additional Subordinate Judge of Cawnpore. Of these the 
two following are the most material for the purposes of this 
appeal : (1) Whether the taksimnama, dated the 13th March, 
1889, was an agreement by way of family settlement and 
was enforced; (2) the compound issue whether or not the 
plaintiff was in possession of the property sued for within 
twelve years prior to the institution of the suit, whether the 
defendant and his predecessors have been in adverse posses- 
sion of if for more than twelve years, and whether or not 
the suit is barred by limitation. : 


On the first issue this learned Judge found that— 


“ The partition-deed of the 13th March, 1889 was an agreement 
for consideration and was entered into by way of a family arrange- 
ment, and that it was substantially enforced by the parties thereto, 
although the oral will of Ummed Ali Khan mentioned in the deed 
might never have existed or was never made,” 


On the second issue he found in favour of the plaintiff 
that his suit was not barred by time, and made a decree for 
possession of all the properties mentioned in the list B, 
annexed to the plaint, with the exception of one Chitaura, 
and as to another, Gurwal, he gave the plaintiff a deeree 
for a 4-annas share. On appeal to the High Court of Judi- 
cature at Allahabad, the learned Chief Justice and the Hon. 
Munammep RAFIQUE Jupan thereof held, apparently, that the 
deed of the 18th March, 1889, had been acted upon and was 
a valid instrument, but reversed the decree of the Subordi- 
nate Judge on the ground, as stated in their judgment, that 
it had been shown to their satisfaction that the plaintiff had 
never received any of the rents or profits of the land sought 
to be recovered, but that these were always received by 
Panah Ali Khan for his own use and benefit. They, there- 
fore, allowed the appeal, set aside the decree of the Court 
below, and dismissed the plaintiffs suit with costs in both 
Courts. : 

It is not very clear to their Lordships whether the learned 
Judges of the High Court meant to hold that the transaction 
carried out by the deed of the 13th March, 1889, was as 
between Panah Ali Khan and Arab Ali Khan a mere benami 
transaction, Arab Ali Khan being the henamidar ; or whe- 
ther the plaintiff’s right to recover the property in suit, 
even if he were the absolute owner of it under this partition- 
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deed, was, owing to the non-receipt of the rent and profits 
of it, barred by limitation. 


From the following passage in their judgment their 
Lordships are inclined to think that they took the latter 
view :— 


“ The defence cannot claim that the deed was never acted upon 
at all. It undoubtedly was acted upon fully with regard to Fazal 
Ali Khan and Madad Ali Khan, two of the brothers.of Ummed Ali 
Khan. It was acted also in respect of the plaintiff Arab Ali Khan 
to this extent, that mutation of names was made in his favour in 
accordance with its terms We think that this case should be 
decided in the plaintiff's favour if we can find on the evidence 
that he was in receipt of the rents and profits either directly or 
through Panah Ali Khan. On the other hand, we think that the 
plaintiff’s suit should be dismissed if we come to the conclusion 
that he never received these rents and profits but that they were 
always received by Panah Ali Khan for his own use and benefit. 
It is not pretended that Panah Ali Khan stood in Zoco parentis 
to Arab Ali Khan. They may no doubt have been (and there 
is reason for believing that they were) on friendly terms, In fact 
the caseof Panah Ali Khan was that Arab Ali Khan‘had agreed 
to lend his name with a view to Panah Ali Khan getting a larger 
share in the estate of Ummed Ali Khan than he would have 
got under the Muhammadan Law. But Arab Ali Khan did not 
live with his uncle Panah Ali Khan. In his evidence he stated 
that he had lived with his ‘mother, father, and grandfather.’ Healso 
said that after the death of Ummed Ali Khan his business was done 
by Panah Ali Khan and Fazal Ali Khan. We mention this because 
if we had found that Arab Ali Khan lived more or less jointly 
with Panah Ali Khan, the receipt of the rents and profits by 
Panah Ali Khan might be said to be the receipt thereof for him- 
self and Arab Ali Khan, This, however, is not the plaintiff's case.” 


With all respect to the learned Judges of the High 
Court, their Lordships are unable to concur with them 
in thinking that the evidence, when carefully examined, 
established either that Arab Ali Khan was by the deed of 
the 13th March, 1889, constituted in respect of the property 
in suit merely the benamidar of Panah Ali Khan, or that 
his right as plaintiff in this ejectment to recover that pro- 
perty was barred by limitation. The relation in which the 
parties to this deed stood to each other is shown by the 
following pedigree :— 
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Aulya Begam, his sister, the 


grandmother of Arab Ali Khan, predeceased her brother, 


Ummed Ali Khan. 


The plaintiff was consequently not one 


Ummed Ali Khan, the eldest son of Wali Bakhsh Khan, 
died childless on the 26th February, 1888, leaving his three 


brothers .him surviving. 


On the 11th January, 1889, the three brothers, Panah 
Ali Khan, Fazal Ali Khan and Madad Ali Khan, executed an 


of the heirs of the latter. 
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agreement by which they granted a maintenance allowance 
to one, Najaf Ali Khan, and his heirs, and charged the pro- 

perty left by Ummed Ali Khan deceased with the payment 
of this maintenance allowance. On the 18th March, 1889, 
the same three brothers and Arab Ali Khan executed the 
deed of partition by which they divided amongst them this 
same property, a 4-annas share in Mouza Mandauli part 
thereof being allotted to Arab Ali Khan. 

This is the property in suit. - 

It is not suggested on behalf of any person interested 
that Ummed Ali Khan deceased ever made a written will in 
favour of Arab Ali Khan, but, witha view possibly of 
gaining priority over the charge upon the property of the 
deceased imposed by the deed of the lith aa, 1889, 
it has been stoutly and persistently contended by Arab Ali 
Khan, and apparently by the brothers of the deceased, that 
the latter made an oral will whereby he, amongst other 
things, devised to Arab Ali Khan the property in suit. The 
deed of partition of the 13th March, 1889, purports to be 
made to carry out this oral will, but in neither this nof in 
the several other suits referred to in this case has this story 
as to the making of an oral will been accepted. Several 
schedules, styled ‘* Specifications,” are attached to the 
partition-deed of the 13th March, 1889. One of them deals 
with the enumerated annas of Mauza. Mandauli, with 
Gadhiwa Majhgawan, permanent and fluctuating, of Ummed 
Ali Khan, all situate in Pargana Hkdala, district of Fateh- 
pur, with Paharpur Mahal Ummed Ali Khan, Chak ‘Teni, 
situated in Pargana Hatgaon, Khas Manpatti Adhar 
Singh Taraf Zorawar Singh, Ladhaura and Khairi Rawat, 
all in Pargana Hathgaon, and with Sichauli Pargana, dis- 
trict Fatehpur. These names become matters of importance 
in dealing with the accounts of income and expenditure for 
the year 1893, which have been given in evidence. The 
Government revenue of them is stated to be Rs. 2,082-4-0. 

This schedule is headed thus :— 

as Specification of the property which shall remain in proprietary 
possession of Fazal Ali Khan, Panah Ali Khan and Arab Ali Khan 
alias Ehsan Ali Khan, without the participation of Madad Ali 
Khan, who shall have nothing to do with it.” 


Another schedule, dealing with property, the Govern- 
ment valuation of which is stated to be Rs. 439-13-0, is 
headed thus :— 


“Specification of the property which shall remain exclusively in 
proprietary possession of Madad Ali Khan, and with which Fazal |, 
Ali Khan, Panah Ali Khan and Arab Ali Khan a/fas Ehsan Ali -` 
Khan shall have no concern.” 
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A third, dealing with property the Government valuation 
of which is valued at Rg. 439-13-0 is headed thus: — 
“Specification of the property which shall remain in proprietary 
possession of Fazal Ali Khan without the participation (of any 
person) and with which Madad Ali Khan, Panah Ali Khan and 
Arab Ali Khan a/ias Ehsan Ali Khan shall have no concern. This 
property was given to Fazal Ali Khan by Madad Ali Khan in his 
lifetime” 

The parties interested in this transaction treated it in a 
most business-like Way. In April, 1889, these three co- 
sharers presented a petition to the Assistant Collector of 
the District of Fatehpur, reciting that an order for the 
entry of the names of the petitioners, and of Madad Ali 
Khan, in place of the name of Ummed Ali Khan, had in 
the year then current been passed in respect of the village 
named in the title, $. e. Mandauli permanent Mahal Ummed 
Ali Khan Pargana Ekdala, that the mutual dispute had 
been settled under a compromise dated the 13th March, 
1889 ; that the share of Madad Ali Khan had not been main- 
tained i in respect of this village and other villages with the 
exception of certain villages named thereafter; that only 
the three petitioners were in possession; and that there- 
fore the application was presented. It is then prayed that 
the names of these petitioners might be entered in 
equal shares, and the name of Madad Ali Khan struck out. 
There is then added the note: ‘The Deed of Compromise 
is filed with the record of the case relating to Mauza 
Mandauli.” ‘The names of the three petitioners are then 
given, and they are described as Zemindars in possession 
of the village. A blank is left for the name of the village 
because, presumably, it has been already stated. 


On the 4th May, 1889, the Assistant Collector made an 
order on this petition by ‘which after reciting amongst other 
things that Madad Ali Khan, Fazal Ali Khan, Panah Ali 
Khan and Arab Ali Khan had been summoned through the 
Collector of the Allahabad District for the 26th April, 1889; 
that accordingly Panah Ali Khan, for himself and on behalf 
of Fazal Ali Khan, and Ghazi-Bakhsh, General Attorney of 
Arab Ali Khan, Karim Bakhsh, General Attorney of Madad 
Ali Khan, presented themselves and stated that Madad Ali 
Khan was no longer in possession of the property named, 
that Fazal Ali Khan, Panah Ali Khan, and Arab Ali Khan 
were in possession of the property in equal shares, and 
that the names of these persons snould be entered according 
to possession and the deed of partition; that none of the 
parties produced witnesses in proof of possession, but that 

">it appeared from the registered document that possession 
had been delivered; that the term of notice had expired 
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and no one had taken objection; and further reciting that 
the Assistant Collector was of opinion that according to the 
partition-deed the name of Madad Ali Khan should be 
expunged and the names of Fazal Ali Khan, Panah Ali 
Khan and Arab Ali Khan should be entered up against the 
aforesaid property, and that the record of the case should 
be sent to the pargana officer for proper orders. On the 
23rd June, 1889, an order was made by the Assistant Col- 
lector directing the mutation to be effected. 


Thus by the pronouncement of the three surviving 
brothers of Ummed Ali Khan deceased, Fazal Ali Khan, 
Panah Ali Khan and Arab Ali Khan, were by these pro- 
ceedings based upon the deed of the 13th March, 1889, 
treated as and represented to be the absolute duly registered 
owners in equal shares in possession of this Mauza 
Mandauli. In the judgment of the Subordinate Judge at 
page 418 the following passage is to be found :— 

“Tt is conceded in argument, and cannot of course be denied, 
that so far as the three brothers of Ummed Ali Khan, namely, 
Fazal Ali Khan, Panah Ali Khan and Madad Ali Khan, were 
concerned, the deed in question was a family settlement and was 
carried into effect, each brother taking possession of the property 
allotted to him under the deed.” 

On the 20th June, 1889, Fazal-Ali Khan and Arab Ali 
Khan executed a power of attorney appointing one Lala 
Har Pershad, their attorney, to, amongst other things, grant 
leases to their tenants in respect of their Zemindari pro- 
perty, make collections in and manage the same. In this 
document, which was duly registered by the Special Sub- 
Registrar of Allahabad on the 20th June, 1889, Fazal Ali 
Khan and Arab Ali Khan are described as Zemindars of 
villages in the district of Fatehpur, in Cawnpore, and 
Allahabad, while in the deposition of Panah Ali Khan, 
dated the 14th July, 1891, made in a suit instituted by him 
against Shririn Begam, he distinctly states that “Ahsan Ali 

an (whichis another name for Arab Ali Khan) is my 
co-sharer. My brother has given him a 4-annas share.” 
There is no suggestion in this deposition of Arab Ali 
Khan’s being merely his benamidear in respect of this 
4-annas share or any other share. 


In the khewats of this Mauza Mandauli for the conelud- 
ing portion of the year 1889 Fazal Ali Khan, Panah Ali 
Khan and Arab Ali Khan are stated to be sharers in equal 
shares of the Mauza. Inthe column for remarks the deal- 
ings with the Mauza are set out in detail. It is stated that 
by order of the 23rd March, 1889, the name of Ummed Ali 
Khan deceased was struck out and the names of Madad Ali ` 
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Khan, Fazal Ali Khan, Panah Ali Khan and Arab Ali 
Khan were entered in equal shares by right of inheritance, 
and that by and under the second order, dated the 8th May, 
1889, the name of Madad Ali Khan was struck off and the 
names of Panah Ali Khan, Fazal Ali Khan and Arab Ali 
Khan were entered in equal shares according to mutual 
agreement. These are official documents, and weight must 
‘be given to them, at all events as to the reputed rights and 
interests of Arab Ali Khan in this Mauza. 


In the judgment, delivered on the 13th July, 1906, of the 
Additional -Commissioner of Allahabad on the application 
of Mahmud Ali Khan to have the name of Arab Ali Khan 
removed from the khewat in respect of his 5-annas and 
4-pies of this Mauza, he states that Panah Ali Khan was 
then alive, and actually played the part of head of the 
family; that Fazal Ali was dead, leaving a widow, who had 
remarried; that Madad Ali Khan was also dead, and had 
left a son, the applicant, who was a minor, Panah Ali Khan 
being his guardian; and that until the suit in which judg- 
ment was given in September, 1904—4.e. for a period of 
sixteen years—the legality and genuineness of Arab Ali 
Khan’s title was never doubted or impugned by any of the 
parties concerned; and that Arab Ali Khan during all that 
time was recorded as a 5-annas 4-pies sharer, and that his 
title to be so recorded was never contested till the 4th 
September, 1904. The Additional Commissioner then pro- 
ceeds to explain how Arab Ali Khan, being thus attacked 
caused, on the 25th October, 1904, as a counter move, a suit 
against Panah Ali Khan, Sayed Karamat Husain the lam- 
bardar, Shirin Begam (the widow of Fazal Ali Khan), and 
Bakhsh Begum (the latter woman’s second husband), ta 
recover the sum of Rs. 277-14-6, the rents and profits of his 
share in Mauza Mandanuli; that this lambardar had pur- 
chased from Panah Ali Khan on the 30th November, 1895, 
the latter’s share of 5-annas and 4-piés in the Mauza; that 
the purchaser then became lambardar; while Panah Ali 
Khan was no longer recorded as co-sharer in the Mauza. 


This suit of Arab Ali Khan’s was dismissed not at all on 
the ground that he was not the beneficial owner of his share 
of 5-annas and 4-pies in the Mauza Mandauli, but because 
the Jambardar proved that he had always paid the rents 
and profits of the Mauza to Panah Ali Khan with the con- 
sent of Arab Ali Khan himself, and that therefore he 
could not be required to pay these sums twice over. Arab 
Ali Khan in this suit made a deposition in which he stated 
that after the death of Ummed Ali Khan, Panah Ali Khan 
“was managing member of the family and was appointed 
lambardar; that he continued to make collections, and paid 
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him, Arab, the profits of his share, until September, 1904; 
that he did not remember if he ever got the profits of this 
very property in dispute (i. e., the 5-annas 4-pies shares of 
Mandauli) from Panah Ali Khan, because he used to receive 
profits collectively. He received profits for the last time 
eight or nine months later, that is to say, May, 1905. This 
iş a most important statement having regard to the accounts 
to which attention will be drawn presently. It will be 
observed that Panah Ali Khan took no steps to have Arab. 
Ali Khan declared his benamidar for the 5-annas 4-pies 
share, to which the latter claimed to be entitled. He sub- 
mitted to have his name removed from the register as one 
of the co-sharerg, although, as he subsequently contended,- 
he was then beneficially entitled, in addition, to the share 
registered in the name of Arab Ali Khan, his benamidar. 


Their Lordships cannot quite concur in the view taken 
by the High Court as to the reasons assigned by Panah Ali 
Khan for having secured a grant in benamito be made to 
Arab Ali Khan. It was not merely, as they apparently sup- 
posed, for the purpose of securing for himself a larger 
share of the estate of his deceased brother than he would 
have got under the Muhammadan law. If the grant was 
made in benami at allit must have been made, their Lord- 
ships think, for the purpose of, by a mean and knavish trick, 
defrauding oneor both ofhis brothers. If both of his bro- 
thers, Madad and Fazal, were aware of the alleged nature of 
the gift, then it was perfectly unnecessary to resort to a bena- 
mi grant. The increased share Panah desired to secure could 
readily and would naturally have been given to him expregs- 
ly by the terms of the deed: There was not need for 
concealment or contrivance. If they did not know of his 
device then the brothers must, owing to their ignorance, 
have been defrauded of some portion of their rightful shares 
by the bringing in of the benami grantee. Owing to the 
conflict of evidence which exists upon these crucial points, 
Panah’s conduct, as reflecting on his good faith and eredi- 
bility, becomes a matter of importance. In a deposition 
made by him in a suit instituted in 1909 by the heirs of 
Najaf Ali Khan, Panah Ali Khan, Arab Ali Khan and 
Mahmud Ali Khan to recover the maintenance allowance 
originally granted to the deceased, he gives his own account 
of the transaction. He says that Arab Ali Khan was the 
son of his sister-in-law, his name was inserted in the deed 
of partition that he (Panah) might get a larger share, and 
again he says:— 

“Caused Arab Ali Khan's name to be entered in order that I 
might secure a larger share than those of my brothers. There was 
no dishonesty about it. It was a matter among brothers. I was 
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the youngest of all the brothers, I had two brothers, Madad Ali 
Khan and Fazal Ali Khan. Madad Ali Khan had separate pro- 
perty. Fazal Ali Khan agreed that the name of Arab Ali Khan 
might be recorded, Madad Ali Khan took his share of the property 
aad became separate one or two months after Ummed Ali Khan’s 

death.” 


Both Madad Ali Khan and Fazal Ali Khan were dead at 
the time this deposition was made. There is no record in 
any of the legal proceedings, which are proved in evidence 
- in this case, that either of the brothers gave any evidence 
or made any statement corroborating this story of Panah 
Ali Khan’s. If by the word “ recorded ” he meant recorded 
in the register, then it would go to show that Fazal Ali 
Khan thought that Arab Ali Khan was a genuine co-sharer 
with him, rather than, a mere benamidar for his brother. 
If, on the other hand, he meant by recorded, inserted in the 
deed of partition, the story is scarcely credible, because if 
the brothers égreed-that Panah should have a double share, 
nothing was easier than so to provide in the partition-deed. 
If Arab Ali Khan was made a benamidar for Panah Ali 
Khan, it could only have been for the purpose of over-reach- 
ing one or both of his (Panah’s) brothers, and secrecy was 
essential to effect that result. In addition, he stated in this 
deposition that Arab Ali Khan did not get any portion of 
the profits of the property, that he never gave him (Arab) a 
pie of the profits. Arab Ali Khan, however, says, on the 
other hand, as has been already pointed out, that he was 
paid these profits not distinctly and separately, but collec- 
tively. : 


There is no proof whatever in the mass of evidence 
produced inthe case that Arab Ali Khan ever stood to 
Panah in any relation other than that of co-sharer with him 
in this Mauza Mandauli, which could make Panah liable to 
pay him money. Yet in the statement of account given in 
evidence, considerable sums of money are taken credit for 
by the agent who furnished these accounts, as having been 
remitted to Panah Ali Khan and Arab Ali Khan. Most of 
these accounts deal with the income from Chak Teni, but 
the interest of Ummed Ali Khan in the Mahal of Chak Teni 
is according tothe specification already referred to, given 
by the deed of the 13th March, 1889, to the three co-sharers, 
The same remark refers to exhibit No. I, an account 

‘dealing with the income from Khas Mau. It also is in- 
cluded in this specification. The credits in these accounts 
begin with asum of Rs. 47-14-7, stated to be remitted to 
Arab Ali Khan and Panah Ali Khan. Next a sum of 

. Es. 58-12-7, next a credit of Rs. 338-15-6, next Rs. 41-2-6, 

all similarly described. The account in which these items 
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appear is signed in autograph by Panah Ali Khan. The 
next is a sum of Rs. 58-12-7 similarly remitted. There are 
several other items of the same kind, and ultimately an 
entry of a sum or remittance to Panah Ali Khan and Arab 
Ali Khan of Rs. 3,208-8-0. 


These accounts, embracing as they do the income derived 
from some of the properties granted to the three co-sharers, 
strongly corroborate Arab Ali Khan’s statement that he was 
paid the income of his one-third share collectively. It is - 
much to be regretted that accounts similar to those given 


in evidence covering the years from 1893 to 1904 were not __ 


produced and given in evidence; but Arab Ali Khan dis- 
tinctly swears he was paid collectively the rent and profits of 
his share up to 1904, only seven years before the institution 
of the present suit. 

On turning to the khewat for the closing period of the 
year 1889 of the Mandauli, Panah Ali Khan, Fazal Ali Khan 
and Arab Ali Khan are named as the co-sharers of this village 
in equal shares. Similar entries are made in the khewat 


for this Mouza for the year 1892 and subsequent years. 


The burden of proving that the grant of a one-third share 
in this Mauza made to Arab Ali Khan was made to him as 
benamidar for his brother rested upon the respondents. -In 
their Lordships’ view they have utterly failed to adduce any 
satisfactory or reliable evidence to discharge that burden. 
Neither do they think that it has been satisfactorily shown 
that Arab Ali Khan, clothed as he had been with all the 
insignia of a beneficial ownership in possession of this 
one-third share, was before 1904, if even then, dispossessed 
of the possession of it, or that he has ceased to be in posses- 
sion of it. Neither are they of opinion thatthe respondents 
or their predecessors have been in adverse possession of 
his share. 

Neither the 142 nor the 144 article of the First Schedule 
of the Indian Limitation Act 1908 therefore applies, and the 
statutory period of twelve years prescribed by those enact- . 
ments had not commenced to run (if at all) before the year 
1904.°-The: plaintiff’s remedy is therefore not barred by 
effluxion of time. Their Lordships are accordingly of opi- - 
nion that the decree appealed from was erroneous and should 
be reversed, that the decree of the Subordinate Judge was 
right and should be restored, and that this appeal should 
be allowed with costs here and below, and they will humbly 
advise His Majesty accordingly. 


Appeal allowed. 
. Douglas Grant.—Solicitor for Appellant, ; ' 
Hy. S. L. Polak.—Solicitor for Respondent. 
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MUFTI ALI JAFAR anp anotHsr (Plaintiffs) 
ver sus 
FAZAL HUSAIN KHAN anp otssrs (Defendants) .* 


Code of Civil Procedure (Act V of 1908), Section 92—Trust created for 

+ public purposes of a charitable or religious nature—Suit for declaration 
that alienations made by trustees are invalid, if can be brought other- 
wise than under the section—Specific Relief Act (I of 1877), Section 
¢2—Delaratory decree—Court's discretion, improper exercise of. 


Section 92 of the Code of Civil Procedure, is,intended to be 
an exhaustive statement of the law applicable to suits based upon 
any alleged breach of an express or implied trust created for 
public purposes of a charitable or religious nature. 

A relief by way of a declaration regarding the validity or in- 
validity of an alienation made by a trustee comes within the pro- 
visions of clause (4) of section 92 of the Code of Civil Procedure 
and a suit in respect of it must be brought in conformity with the 
provisions of that section. Where a declaration sought is of such 
anature that it is not calculated to produce any effect whatever 
unless it be as a stepping stone toa fresh litigation, to grant the 
declaration would be acting against the general principles governing 
the proper exercise of discretion in such matters. 

First APPEAL from a decree of Pandit Pyarm Lan 
CHATURVEDI, Second Additional Subordinate Judge of Jaun- 
pur. j 

Surendro Nath Sen and Mukhtar Ahmad, for the ap- 
pellants. 

Peary Lal Banerji, for the respondents. 

The following judgments were delivered 


Piaacort, J.—It is impossible to understand the questions 
raised by this First appeal without going back to the facts 
of a previous litigation, determined by a decree of this 
Court dated the 20th of March, 1914, and a subsequent 
compromise. One Ghazanfar Husain Khan, a Shia gen- 
tleman residing at Jaunpur, executed, shortly before his 
death, a deed of endowment by which he constituted a trust 
for public purposes of a charitable and religious nature 
and appointed three trustees for the management of the 
said trust. The heir-at-law of the deceased founder of the 
trust brought a suit against the trustees contesting the 
validity of the entire transaction. The eventual result was 
that the deed of endowment was declared invalid and the 
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heirs-at-law of Ghazanfar Husain Khan were found to be 
the rightful owners as regards the larger part of the pro- 
perty affected by the deed of endowment but the deed was 
affirmed in respect of a certain portion of the property affect- 
ed. The trustees filed an application for leave to appeal 
to His Majesty in Council and obtained from this Court 
the necessary certificate entitling them to maintain such 
an appeal. While this was pending however, a compromise 
was effected between the parties to that litigation, that is to 
say, between the heirs-at-law of Ghazanfar Husain Khan 
on the one side and the trustees under the deed of endow- 
ment on the other. Virtually the parties agreed to abide by 
the division of the disputed property effected by the decree 
of this Court. There remained, however, for determination 
the question of the liability of the trustees for costs of the 
litigation and also for the mesne profits claimed by the 
plaintiffs in that suit. The trustees were of opinion that 
they could not meet these claims and could not save any 
portion of the trust property without making alienations 
of the said property. They disposed of the matter by 
Belling a small portion of the trust property to the plaint- 
iffs and mortgaging the remainder with possession for a 
period of (?) years. The net result of the transaction was 
that the whole of the property covered by the trust passed 
for the time being into the hands of the heirs-at-law of 
Ghazanfar Husain Khan, but subject to this condition 
that, after a stipulated period of (?) years, the bulk of the 
property which (according to the decision of this Court) 
had been made the subjeet-matter of a valid endow- 
ment, returned to the ‘trustees to be used for the purpo- 
ses set forth in the deed of trust. This litigation having 
been thus concluded, the present suit was instituted 
on the 20th of September, 1917. The plaintiffs are two 
gentlemen belonging to the Shia community residing at 
Jaunpur. They claimed to sue as beneficiaries under the 
trust, in a representative capacity, on behalf of all the 
other members of their community in that place who were 
equally interested with themselves in the administration 
of the trust. They have not obtained the permission of 
the Advocate General, orof the proper officer appointed 
in this behalf in these provinces, to entitle them to main- 
tain their suit under section 92 of the Code of Civil Proce- 
dure; but they have obtained from the trial court permis- 
sion under Order 1 rule 8 of the Civil Procedure Code to 
maintain their suit ih a representative capacity. The alle- 
gations made in the plaint are of a most serious character 
and the object of the suit, on the very face of it, was to 
reverse the whole result of the previous litigation and, if 
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possible, to recover for the purposes of the public trust 
in question the whole of the property covered by Ghazan- 
far Husain Khan’s original deed of endowment. Accor- 
ding to these plaintiffs the trustees appointed by that deed 
of endowment had been guilty ofa series of breaches of 
trust, all the more objectionable in character because they 
had been cloaked by a pretence of honest zeal in the sup- 
port of the endowment. It was suggested that the trustees 
were from the first in collusion with the heirs of Ghazanfar 
Husain Khan; that they did not honestly defend the suit 
brought by the said heirs, either in the trial court or in 
this Court; that the compromise which they eventually 
entered into was a dishonest one and that, in any case, 
the alienations effected by sale and mortgage in accordance 
with the terms of that compromise were outside the power 
of the trustees and the making of them constituted a 
breach of trust on the part of the latter. The trial court 
has in effect held that the plaintiffs are not entitled to re- 
open any of the questions determined by this Court’s dec- 
ree of the 20th of March, 1914, and thatthere seems no 
reason for re-opening those questions. It has come toa 
clear finding in favour of the trustees, that they were not 
in collusion with the plaintiffs in that litigation and that 
they defended the interests of the trust zealously and to 
the best of their ability. As regards the compromise, how- 
ever, the court below has come to the conclusion that the 
trustees could not lawfully alienate by sale or by mort- 
gage any portion of the trust property without the sanc- 
tion of some competent court of civil jurisdiction, such 
sanction being necessary to represent and replace the per- 
mission of the Qazi required by the ancient principles of 
Muhammedan law. It has further been found that none 
of the orders passed by this Court, either the decree itself 
or the subsequent order upon thé compromise, amounts 
to the granting of such permission. Upon the question 
raised, whether or not it was competent for himself to 
grant such permission retrospectively, the learned Subordi- 
nate Judge has doubted whether he could give such retros- 
pective sanction, but has held that on the materials before 
him he could find no adequate grounds for doing so. The 
result has been that the greater portion of the plaintiffs’ 
suit has been dismissed, but that they have been granted 
a decree which simply declares that the alienations of the 
trust property affected by way of sale and mortgage by two 
documents dated June the 14th, 1915, executed. in accor- 
dance with the compromise, are invalid: We have before 
us a petition of appeal by the plaintiffs, in which they chal- 
lenge that portion of the decree of the Tria] Court which 
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has gone against them upon-a great variety of grounds. It 
would seem, however, that these plaintiffs have found them- 
selves in difficulties over the maintenance of this liti- 
gation, upon which they had seen fit to enter ostensibly 
for the benefit of the entire community of which they are 
members. They have not found it possible to take the steps 
required by the rules of this Court in order to enable their 
appeal to be effectively prosecuted. They have not caused 
to be translated or printed any papers or documents on the 
record for the information of this Court and for the use of 
their counsel. The result is that the learned counsel repre- 
senting the plaintiffs-appellants has very properly and very 
candidly admitted to us to-day that he is not in a position 
to argue this appeal, because his clients have not furnished 
him with proper materials for doing so. We do not think 
it is necessary for us to go into this matter further. We 
have read so much of the judgment of the Trial Court as 
involves questions of law which are challenged in the plain- 
tiffs’ memorandum of appeal and on the materials before us, 
it is quite sufficient for us to say that we find no valid reason 
for interfering with the decree of the court below on any of 
the grounds taken by the plaintiffs. i 


We have, however, before usa petition of cross objections, 
filed by the defendants trustees under order 41 Rule 22 of 
the Code of Civil Procedure which contains one or two 
pleas going to the very root of this litigation. We have had 
the advantage of hearing these pleas satisfactorily argued 
on both sides and we have come to the conclusion that they 
must prevail and that the suit before us ought to have been 
entirely dismissed.. The actual result of that suit as it 
stands is obviously most unsatisfactory. A certain deed of 
sale and a certain mortgage have been declared invalid. The 
trustees- themselves, as parties to the deed of compromise, 
are probably -not entitled to take any action upon this 
declaration in the way of challenging the right of the vendee 
or of the mortgagee in possession, even supposing that 
they feel inclined to do so. There is nothing in the decree 
of the court below which lays the trustees defendants under 
any legal obligation to take any action of any sort or kind, 
and there.is no operative portion of the decree of which the 
successful plaintiffs can take out execution in order to obtain 
any result whatsoever. The consequence is that we have 
before us a decree which, without some further litigation, 
can lead to no practical consequences. Now this result has 
really been brought about by the frame of the plaint and 
the nature of the reliefs therein claimed. Those reliefs have 
obviously been framed in order to avoid the operation of 
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section 92 of the Oode of Civil Procedure. We entertain the 
gravest doubts whether a suit of this nature is maintainable 
at all, by two persons in the position of these plaintiffs, with- 
out previous action taken under section 92 of the Code of 
Civil Procedure. The proper view of that section seems to be 
that it is intended to be an exhaustive statement of the law 
applicable to suits based upon any alleged breach of any 
express or constructive trust, created for public purposes of 
a charitable or religious nature. It must be remembered 
that sub-section 2 of this section contains a provision in- 
troduced for the first time into the Civil Procedure Code of 
1908. The express prohibition (subject only to a proviso 
which does not concern us here) of any suit claiming any of 
the reliefs specified in sub-section 1 in respect of any such 
trust therein referred to, except in conformity with the 
provisions of that sub-section, was not to be found in the 
Code of Civil Procedure as it stood before the year 1908. 
It may be contended that it is perfectly possible, as the 
plaintiffs in the present case have attempted, to evade the 
provisions of section 92, sub-section 1, by judiciously fram- 
ing the reliefs sought so as to avoid the operation of that 
sub-section. Even if the point is to be looked at froma 
purely technical point of view, it would seem that some 
effect must be given to the words of clause H of the sub- 
section, which refer to the granting of such further or other 
relief as the nature of the case may require. It seems very 
difficult to hold that the relief by way of declaration regard- 
ing the invalidity of the sale and mortgage in question in 
this suit could not have been brought within the provisions 
of section 92 sub-section 1 clause H, above referred to. We 
are content, however, to dispose of the matter by carrying 
the question one step further. In their effort to avoid the 
provisions of sub-section 1 the plaintiffs have sought relief 
by way of a series of declarations. The declarations sought 
‘by them, and certainly the only declarations actually decreed 
in their favour, are, as we have already pointed out, of such 
a nature that they are not calculated to produce any effect 
whatsoever unless it be as a stepping stone to a fresh litiga- 
tion. The position thus arrived at is contrary to the general 
principles governing the proper exercise of the discretion 
of a court in the matter of granting relief by way of declara- 
‘tion, even if it is not covered by the express provisions of 
section 42 of the Specific Relief Act. It is idle to contend 
that in the present suit the plaintiffs, assuming their allega- 
tions of fact to be true, could not have obtained effective 
relief by asking for the removal of these trustees, the 
appointment of other trustees, the vesting of the trust pro- 
perty in the new trustees so appointed, the taking of accounts 
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from the defaulting trustees and perhaps the settling of a 
scheme for the management of the trust. Of course any 
trustees guilty of such gross breaches of trust as those 
alleged in this plaint would presumably be liable to be re- 
moved; but even if it was considered, after enquiry, desirable 
that the present trustees should continue in management 
of the trust property, the court would have been entitled 
upon a suit framed under section 92 sub-section 1, not merely 
to declare these transfers void, but to replace the trustees 
in possession of the property. If it be suggested on behalf 
of the plaintiffs that they are not affected by the proviso to 
section 42 of the Specific Relief Act because they could not, 
in the suit as brought, seek further relief than a mere 


declaration being forbidden to do so bythe provisions of. - 


section 92 sub-section 1 of the Civil Procedure Code, it seems 
a sufficient answer to say that they ought to have availed 
themselves of those provisions and brought their suit in 
eonformity with the same. For these reasons we are satisfied ` 
that the cross-objections must prevail. We dismiss the 
plaintiffs’ appeal and, on the objections of the transferee 
defendants, we set aside the decree of the Trial Court and 
dismiss this suit altogether, with costs against the plaintiff 
throughout, including fees in this Oourt-on the higher scale. 


WaLsH, J.—I agree, and I agree in substance with the ‘ 
learned Judge’s decision. He is probably right in the con- 
clusions which he has come to with regard to Muhamadan 
Law. Where he seems to have gone wrong is just this. The 
plaintiffs were in a dilemma. If the act of the trustees in 
entering into the compromise was a breach of trust because 
it offended against the general principle of the Muhamedan 
Law which is the only reason which the learned Judge gives 
he having found all the other allegations in their favour, 
the plaintiffs could not sue in respect of it except under 
section 92. If, on the other hand, it-was not a breach of 
trust, the plaintifis had no cause of action in respect of the 
Pomon so that, in either event the plaintiffs were bound 
to fail. ‘ 


I agree that suits with regard to trusts relating to public 
charities must either be brought under section 92 or they 
cannot be brought at all. The Court has to look at the 
substance and not the form. It is easy to see that the relief 
in this case was carefully framed so as not to come within 
the reliefs specified in section 92 and obviously a court 


. would not lend itself to a dodge of this kind adopted by a 


litigant for the purpose of evading ancient and salutary 
provisions. , As far as] can see, the main difficulty about 
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section 92 is to bring certain classes of claims which persons Orv 
are forced to make within its terms. A person who wants on 
to keep out of it is clearly acting mala fide. ; pinks 
Appeal dismissed; Murer Aut 


Cross-objections allowed, TA" 


MOOSAN ORMINAL 


versus 1922 
EMPEROR,* 


Code of Criminal Procedure (Act V of 1898), section 239— Joint trial— May, 19: 
Charge under section g11, Indian Penal Code—Retaining property Rarigus, J 
stolen from same complainant—No connection between accused—Legali- ai 
ty of foint trial. 

Where two persons were jointly tried on a charge under section r 
411 of the Indian Penal Code, the only connecting link between 
them being that, on the Magistrate’s finding, each of them retained 
some property stolen from the same complainant, and there was no 
suggestion that either or both of them were the original thieves : 


Held, that their joint trial was illegal. 
Osmar Reregenom made by A. G. P. Puran Ese, 
Sessions Judge of Benares. , 
The parties were not represented. 


Referring Order :—I have taken up the case of King-Emperor v. _ 
Moosan in revision under section 438 of the Code of Criminal Proce- 
dure. 

The Magistrate tried two men jointly under section 411 of the Indian 
Penal Code. The only connecting link between them is that, on the 
Magistrate’s finding, each retained some property stolen froma single 
complainant several days before. It is not suggested that either or both 
are the original thieves. They live in separate houses and do not appear 
to be in any way connected with each other. I consider that the joint 
trial is illegal. Sheohar appealed and I have allowed his appeal on grounds 
set forth in the order, of which a copy is attached. Moosan did not 
appeal, but he had a very strong case apart from the illegality of the joint 
trial. He has been sentenced to 6 months rigorous imprisonment for 
being in possession of an old umbrella worth Re. 1, the identification 
of which is vague in the extreme. 

I would move the Hon'ble Court to set aside the conviction of 
Mooazan also. 

The Magistrate should give any explanation which he may wish to 
offer within 7 days, and the accused will be informed that he will be 
teleased if he can furnish bail for Rs. 100 pending the orders of the 
Hon'ble High Court. . 

* Cre Ref. No. azz of 1922. 
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The following judgment was delivered by , 


Raviqus, J.—This a reference by the learned Sessions 
Judge of Benares, asking this Court to set aside the convic- 
tion and sentence passed upon Moosan under section 411 
of the Indian Penal Oode. 


It appears that Moosan and Sheohar were tried jointly 
by the Deputy Magistrate on charges under section 411 of 
the Indian Penal Code. 


As the learned Sessions Judge has shown in his order of 
reference, the joint trial was illegal and the evidence against 
Moosan of a véPy weak and meagre kind. I agree with the 
learned Sessions Judge that the chargs against Moogan has 
not been brought home, The conviction and sentence of 
Moosan are set aside, and Moosan, if still in jail, will be set 
at liberty at once. If he has furnished a bail bond, the bond 
will be discharged. : 


Reference accepted. 


CHHIDDA 
versus 
- EMPEROR.* 
Murder—Evidence of-—Direct evidence against accused required, 

The only evidence produced in a case of murder was that the 
deceased was unpopular in his village, that he was seen in com- 
pany of the accused on the evening previous to his death and that 
no explanation was given by the accused regarding his death: 
Held that there being no evidence direct or circumstantial to show 
that the accused was concerned in the crime, the Sessions Judge 
was wrong in holding the accused guilty, 

CRIMINAL Appran from an order of D. 0. HunteR Esq., 
Sessions Judge of Bulandshahr. 

S. N. Varma, for the appellant. 

Lalit Mohan Banerji (Government Advocate), for the 
Crown. 

The judgment of the Court was delivered by 

LINDSAY, J.—The appellant in this case is a chamar 
named Obhidda whose age is given as thirty years. He has 
been convicted in the court of the Sessions Judge of 
Bulandshahr on a charge of having murdered Ram Prasad 
on the night of the 7th-8th December, 1921. 

Several other accused were put on their trial in the 
Sessions Court along with the appellant Chhidda. These, 
however, were acquitted. 


*Cr, A, No. 343 of 1922, 
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The deceased man Ram Prasad lived in the same vil- 
lage as the accused, namely, the village of Dhakar which 
appears to be a place of considerable size situated close to 
the town of Khurja. 

Ram Prasad was & Brahman and a number of witnesses 
in the case describe him as havingsbeen a man likely to 
give trouble inthe village. They speak of him as having 
been sarkash (aggressive). 


Briefly put, the story for the prosecution is that late 
in the evening of the 7th of December, 1921 Ram Prasad 
left the village with the accused Chhidda. It is stated by 
Ram Prasad’s mother that Chhidda took Ram Prasad away 
on the pretext of cutting some Babul trees near the canal 
distributary. ‘ 

Ram Prasad was never seen alive again. Early the 
next morning his dead body was found on the railway line 
which runs at some little distance from the village. The 
body had been laid across the rails and had been cut right 
in two by a passing train. 

There is no evidence on the record to show who was 
the first person who made this discovery. We find, however, 
by a reference to the'papers in the case that the body was 
discovered by a pointsman named Balmakund who has not 
been called as a witness. The discovery was made in the 
very early hours of the morning and the station-master 
apparently made a report to his superior officer, saying 
that a man had been run over. 

The mother of the deceased man is a woman named 
Musammat Chandania, and from her evidence it appears 
that when her son failed to return on the night of the 7th of 
December last, she became alarmed. She went to the house 
of the headman, Debi Singh, who instructed her to go and 
ask the accused Chhidda what had happened to Ram 
Prasad. Her story is that she went to Chhidda at about 
midnight and that the latter told her that he had parted 
company with her sonand that he must be sleeping out 
somewhere. 


Musammat Ohandania then went to Khurja where she 
communicated the news to another son of hers named 
Chimman, who made a report at the Khurja police-station 
at 8-30 in the morning. In this report it was stated that 
Ohhidda had taken away Ram Prasad the night before and 
that Ram Prasad had not yet returned. ; 

Meanwhile the names of four persons were mentioned it 
being alleged that they had murdered Ram Prasad. 


The police took up the inguiry but after some investiga- 
tion had been made, the Sub-Inspector came to the conclu- 
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sion that the matter was one for the railway police. The 
papers were accordingly sent to the railway police. A Bub- 
Inspector of that branch of the police made some inquiry 
and then returned the papers to the Civil police. 


Eventually it appears that the police sent up a report 
to the Magistrate, saying that there was no case, and Chhid- 
da was discharged. 


In the beginning of January a complaint was made in 
court by Ram Prasad’s widow and an inquiry was again 
opened which led to the commitment of Chhidda and others 
to the Sessions Court, as has already been mentioned. 


A great deal of the evidence which was produced at the 
trial in the Sessions Oourt has been rejected by the learned 
Judge, and we think rightly. There can, we think, be no 
doubt that from the time the death of Ram Prasad was 
discovered up to the time when the case was tried out in 
court, a lot of evidence had been probably manufactured 
for the purpose of bringing the murder home to the accused. 

In substance all that has remained of the case in the 
court below is that the Judge has believed that on the night 
ofthe 7th December the deceased man, Ram Prasad, left the 
village in company with the accused Ohhidda. 

As to this we think there can be no reasonable doubt, 
for there is on the record the evidence of a number of wit- 
nesses, who were sitting ata chaupal in the village at 
about 8 o’clock on the night of the 7th December, and 
these people including the headman all say that the accused 
Chhidda came up to the chaupal and said that he had busi- 
ness with Ram Prasad and went away with Ram Prasad. 

Nor do we think there is any reasonable doubt regarding 
the truth of that part of the prosecution -story deposed to 
by Musammat Chandania, namely that the accused came 
to the house with Ram Prasad and then went away with 
him. Musammat Chandania’s statement is that Ram 
Prasad had his meal before he left in company with the 
accused. Apart from her statement we have the fact that 
the post-mortem examination revealed that the stomach of 
the deceased man contained half digested food, a fact 
which leads us to believe that Ram Prasad came by his 
death some two or three hours after he had left his home. 


Beyond this evidence there is really nothing more upon 
which reliance can be placed except the statement made by 
Musammat Ohandania that at about midnight of 7th Decem- 
ber she went to make an inquiry from Chhidda regarding 
what had happened to her son. This fact is admitted by 
Chhidda himself. The evidence of Matru and Kunni stands 
largely discredited. 
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As regards the cause of death we think there can be no 
doubt that Ram Prasad was murdered before his dead 
body was laid on the railway line. The medical evidence 
on this part of the case is quite convincing and goes to show 
that the deceased man had- been probably killed by spear 
wounds. It is shown that there were punctured wounds in the 
region of the ribs and that the right lung had been pierced 
in two places. There was also evidence to show that several 
ribs had been broken, and reading the medical evidence as 
a whole, there can be little doubt that these injuries must 
have been inflicted before death. We may mention that 
the body when it was discovered had been cut in two by 
the passing of the train. 

We do not deem it necessary to refer to those portions 
of the evidence which the learned Judge has rejected, show- 
ing that the accused and others had been seen in the 
neighbourhood of the railway carrying a heavy body ona 
charpoy; all this has already been disposed of by the 
learned Judge of the court below. 

The question is, therefore, whether, given the facts as we 
have stated them, the court below was justified in holding 
that Ram Prasad was murdered by the accused Chhidda 
and others. 

On his findings the learned Judge was satisfied. that no 
other course was open to him than to convict. In other 
words, he found that it was proved that becayse Ram 
Prasad and Chhidda had been seen together at about 
8 o’clock in the evening and because the dead body of Ram 
Prasad had been discovered the next morning and, further, 
that no explanation had been given by Chhidda regarding 
the death of Ram Prasad, therefore Chhidda must be deemed 
to have taken a part in the murder. We are not able to 
accept this conclusion. In the absence of other evidence 
circumstantial or direct tending to show that the accused 
was concerned in this crime, we think that he is entitled to 
an acquittal. We have little doubt from what the witness- 
es have stated in this case that Ram Prasad was a person 
who was by no means popular in the village and we have 
further little doubt that he must have been murdered by 
some of his enemies on the nightin question. But we are 
not prepared to draw the conclusion that because the 
accused Ohhidda was last seen in the company of Ram 
Prasad at about ‘8 o'clock at night, Chhidda must neces- 
sarily be considered to be one of the persons respon- 
sible for Ram Prasad’s murder. We must, therefore, 
allow the appeal, set aside the conviction and sentence and 
we do so accordingly. We direct that the accused Chhidda 


be acquitted and released, So 
Conviction set aside. 
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HASAN RAZA AND OTHERS 
VET SUS 
EMPEROR. * 
Practice—Criminal appeal—Charge framed triable by Sessions—Com- 
mitiment, 
When in an appeal from an order of a Magistrate the Sessions 
Judge thinks that the charge was one triable by a court of 
sessions, he should direct the accused to be committed to that 
court. . 
CrrminaL Revision from an order of E. L. Norton Esq., 
Additional Sessions Judge of Gorakhpur. 


` Kirpa Ram Dang, for the applicants. 
R. Malcomson (Assistant Government Advocate), for 
the Crown. 
The following judgment was delivered by 


Stuart, J.—The order of the Additional Sessions Judge 
cannot be supported. The facts are these :—The applicants 
are alleged to have attacked the house of Lachman, to have 
assaulted several persons there and to have stolen grain. 
On the facts this was a case of dacoity triable by a court of 
sessions. The police erroneously sent it up a8 a case under 
sections 452 and 147 of the Indian Penal Code. The Magis- 
trate convicted on those charges. The Sessions Judge 
rightly found the case to be a case of dacoity but took a 
course which cannot be supported. He changed the charges 
into a charge under section 395 of the Indian Penal Code 
and made certain alterations in the sentences. His proper 
course was to have directed the appellants to be committed 
for a trial on a charge under section 395 of the Indian Penal 
Code. This must be done now. I set aside the convictions 
and sentences and direct that the appellants shall remain 
in custody and be committed to the court of Sessions Judge 
of Gorakhpur (the Additional Sessions Judge having already 
expressed his opinion on the merits cannot now hear the 
case) and be tried on a charge under section 395 of the 
Indian Penal Code to the effect that they on the 11th.of 
December, 1921, being more than five in number, did commit + 
dacoity at the house of Lachman in the village of Darandiah 
in the Basti district. In the event of any of the appellants 
being found guilty, it will be open to the Sessions Judge to 
consider, in passing sentence, the imprisonment which they 
have already undergone. ; 

. Order modified. 
* Cr, Rev. No. 178 of 1923. 
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MOHAMMAD FATIMA (Defendant) 
versus 


MOHAMMAD MASHUQ ALI 
AND ANOTHER (Plainttffs).* 


Orv 


1922 


May, 4. 7 


Provincial Insolvency Act (III of 1917), section 16 (2 )— Receiver — Vesting uE J. 


of property in— Suit Jor declaration. 


Property which is acquired by or devolves on the insolvent after 
passing of the order of adjudication and before his discharge 
forthwith vests in the receiver who can sue fora mere declaration 
of the insolvent’s right without claiming possession of the same. 


SECOND APPEAL from a decree of V. E. G. Husszy Esg., 
District Judge of Moradabad, confirming a decree of BABU 
Latta Prasan Jongi, Subordinate Judge. 


S. A. Haidar, for the appellant. 
Iqbal Ahmad, for the respondents. í 
The judgment of the Court was delivered by 


Lrypsay, J.—Although we do not agree with the reasons 
given by both the courts below'in support of their judg- 
ments, we are nevertheless of opinion that the decree in 
favour of the plaintiff is substantially correct. The plain- 
tiff is receiver in insolvency of one Abdur Rauf who was 
declared insolvent on the 13th July, 1915. More than two 
years after the adjudication order, a sister of the insolvent, 
Musammat Musharraf-un-nissa, died and Abdur Rauf, as 
one of her legal heirs, became entitled to a two-ninths share 
of her estate. 


It appears that after the death of Musharraf-un-nissa, 
the appellant before us managed in some way or other to 
have a mutation order made in her favour. It seems that 
she put forward a will which she said had been executed 
in her favour by Musharraf-un-nissa who was her aunt. 


The receiver brought this suit asking for a declaration 
that a two-ninthe share of the estate of Musharraf-un-nissa 
became the property of the insolvent, Abdur Rauf, on the 
lady’s death and that it was saleable in satisfaction of the 
amount due to Abdur Rauf’s creditors. It was, therefore, 
prayed that it might be declared that the name of Moham. 
mad Fatima had been entered in the revenue papers 
wrongly and contrary to facts. 


Both the courts have found that the story of the will in 
favour of Mohammad Fatima is untrue. 
"  §, A, No. 1624 of 1930. 
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A legal plea was raised in both the courts below, namely 
that the plaintiff was under an obligation to sue for posses- 
sion and could not seek mere declaratory relief under the 
provisions_of section 42 of the Specific Relief Act. Both 
the courts below overruled this contention. The learned 
Judge of the first court seems to have thought that because 
the property of an insolvent vests in the receiver, that is 
the same thing as the receiver’s actually being in posses- . 
sion ofthe property. This view, of course, has not been 
supported. The learned Judge of the court below held, 
however, that a declaratory decree was permissible inas- 
much as the declaration which was sought for would enable 
the receiver to sell or mortgage the property: for the bene 
fit of the creditors. 

In our opinion the reeeiver was entitled to ask for 
declaratory relief and to obtain it. Under the provisions 
of the Provincial Insolvency Act (No. III of 1917) which 
were in force at the time the inheritance opened, all pro- 
perty such as may be acquired by or devolved on the ingol- 
vent after the passing ‘of an order of adjudication and 
before his discharge, forthwith vests in the court or receiver 


and becomes divisible among the creditors in accordance 


with the provisions of sub-section (2) clause (a) of section 
16. In these circumstances we are satisfied that the plain- 
tiff as receiver was entitled to the relief which he claimed 
in paragraph 8 clause (a) of the plaint. We do not think 
that it can reasonably be argued that the receiver was under 
an obligation to bring a suit for physical possession of the 
ingolvent’s bd el The result is that the appeal fails 
and is dismissed with costs. 


Appeal dismissed. 


JAGANNATH anp oruzens (Defendants) 
versus 
BALWANT SINGH anp anotuur (Plaintiffs). * 


Agra Tenancy Act (IT of 1902), sections 95, 167—Suit for declaration . 
—Effect of suit being declaration that defendants only tenants- at-will 
—Jurisdiction. j 

One Z was an occupancy tenant of the plaintiff. On his death the 
defendants, sons of one G, applied for mutation of their names 
in his place alleging G to be the adopted son of Z. While the pro- 
ceedings were pending the plaintiffs brought this suit in the Civil 
Court for declaration that G was not the adopted son of Z. Jn 
their plaint they said that the defendants were non-occupancy 


* L, P, A. No. 25 of 1921, 
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tenants of the plaintiffs and not occupancy tenants as claimed 
by them: Held that a suit under section 95 (a) or (4) of the Agra 
Tenancy Act could be filed by either party in the Revenue Court 
and the Civil Court had no jurisdiction to entertain the present suit. 
Held further that an appeal against an order in a suit under 
section 95 lay to the Revenue Court and the District Judge had 
no jurisdiction to entertain the appeal and, consequently, section 

197 of the Agra Tenancy Act did not apply. 
APPEAL under section 10 of the Letters Patent, from 
a judgment of Mr. Justice LINDSAY, reversing a decree of 
Mavtyr SHamsuppin Kuan, Subordinate Judge of Meerut, 
who reversed a decree of Mautvr Musamman Ipris, Second 

Additional Munsif. 


j 8. M. Sulaiman and! Saila Nath Mukerji, for the appel- 
ants. : 
Gulsari: Lal, for the respondents. 
The judgment of the Court was delivered by 
Ryvzs, J.—The facts out of which this appeal arises are 
shortly as follows :—Lalji was an occupancy tenant of a 


/ 


holding in the village of Khajuri, of which the plaintiffs- 


respondents are the zamindars. 


Lalji died recently, and on his death the defendants- 
appellants applied for mutation of their names in the place 
of Lalji, as being entitled to succeed to his occupancy hold- 
ing. While those proceedings were pending, this suit was 
brought in the court of the Munsif for a declaration that 
the defendants were not the grandsons of Lalji. The plead- 
ings will be examined in detail later on. One defence to 
the suit was that it was not cognizable by the Civil Court. 


The Munsif held that he had jurisdiction, as the prayer 


was for a declaration only,‘and on the merits, decreed the suit, 


The defendants appealed and again objected to the 
jurisdiction of the Civil Court to entertain the suit. The 
District Judge upheld this contention, and dismissed the suit. 
The plaintiffs appealed to this Court, and a learned Judge 
of this Court allowed the appeal and sent the case back 


to the District Judge to try the appeal before him on the. 


merits. 


From that order, the defendants have brought this appeal 


under the Letters Patent. 


After hearing full argument, we think the appeal must- 
be allowed and the suit dismissed on the ground that it- 


was not cognizable by the Civil Court. . 


This appeal raises the. question of the conflict of jurisdic: 


tion between the Civil and the Revenue Courts in a par- 
ticularly convenient form. : os 
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Orriz Section 167 of the Agra Tenancy Act provides that all 
i988 suits. ... ofthe nature specified in the fourth schedule 
Pie shall be heard and determined by the Revenue Courts and, 
Jacaunata e@Xcept in the way of appeal as provided in the Act, ‘* No 
v. court other than a Revenue Court shall take cognizance of 
Batwaxt any dispute or matter in respect of which any such suit 
Suge. might be brought”. 


Ryveas, J. In Ram Chariira Rai v. Jinsi (4), (to which decision one 
member of this Court was a party) it was laid down that 
while it is necessary to guard against formulating any such 
general rule’as that a suit for a declaration of legal status 
cannot be entertained by a Civil Court merely because such 
asuit may be brought in consequence of a dispute which 

-originally arose between landlord and tenant, nevertheless 
an examination of the plaint in the light of the surrounding 
circumstances, may show that the suit in fact offends against 
the ‘provisions-of section 167. It was there pointed out that 
a plaint might be so drafted in which a mere declaration 

`~ as to the existence of a valid marriage, or as here, of a valid 
adoption, might have been sought in respect of which it 
could scarcely have been held that the jurisdiction of the 
Civil Court was ousted. 


‘The ratio decidendi of that case was, that in all such 
cases we must determine what was the real contest between 
the parties and what was the real object of the suit. And 
for this purpose we must examine the plaint with care. 
Two similar cases are Dorilal v. Sardar Singh(?) and Birham 
Khushal v. Sumera (8). 


The plaint opens with the statement that Lalji was an 
occupancy tenant of the plaintiffs who are the zamindars of 
the village. He died “ without leaving any son or other legal 
heirs’ one and a half months before the suit. Thereupon, the 
defendants, who are described. as the grandsons of Lalji’s 
sister, made an application in the Revenue Courts on the 
8rd January, 1918, for the entry of their names as occupancy 
tenants in the place of the deceased Lalji. They asserted 
that Lalji executed a deed of adoption on 11th February, 
1905, stating that he had’ adopted Govind as his son and 
that the defendants are the sons of Govind, who is also dead. 

- The plaint goes on to say that Lalji also made two wills 
in defendants’ favour but that both are “legally null and 
you ” and that the defendants have not acquired occupancy 
rights. 


With-regard to the adoption, it is stated that Lalji was a 

Gaur Brahman by caste, and thus could not legally adopt 
5 (1) [1973] I. L. R., 36 All, 48. : 

(2) [1908] 5 A L. J.R, 374. @ [kot3] L L. Ro, 35 All, 299. 


. 
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his sister’s son. Other objections were taken to the adop- 
tion culminating in the assertion that as a matter of fact it 
never took place. Govind died four years before suit in the 
life-time of Lalji. ' 

Then comes a very significant statement which really 
contains the kernel of the case for the plaintiffs: —Paragraph 
7. “The defendants are the grandsons of the sister of Lalji 
deceased. Their father, Govind, was not adopted by Lalji, and 
their possession over the occupancy holding of Lalji is simply 
that of non-occupancy tenants from year to Year.” 

The cause of action is said to have accrued on the 8rd 
January, 1918, the date of defendants’ application for muta- 
tion of names, and in the beginning of February, 1918, when 
the defendants refused to withdraw that application. This 
act is stated to be ‘ prejudicial to the plaintiffs’ rights ” and 
hence the suit. 

The only relief sought is “ that it may be declared that 
Govind was not the adopted son of Lalji, and that the 
defendants are not the grandsons of Lalji”. 

Now the plaintiffs admit that they are the landlords and 
‘that the defendants are i possession as their tenants, but 
only as non-occupancy tenants from year to year, and it 


seems fairly obvious from the plaint itself that the object - 


of the suit is to get a declaration that will prevent the 
defendants from establishing their claim to succeed to 
Lalji’s occupancy holding. 

When we turn to the written statement, the matter is 
placed beyond all doubt. 

The defendants say, in effect, that Lalji who had no son 
did adopt Govind, and that by a special custom of the 
brotherhood, the adoption of a sister’s son was valid. That 
ever since the adoption which took place before 1905, (when 
the deed of adoption was executed), Lalji brought up 
Govind, got him married, and that Govind and his sons, 
the defendants, have all along been sharing in the culti- 
vation of the occupancy holding and living with Lalji. After 
the death of Govind, Lalji executed the two wills in defend- 
ants’ favour merely as a precaution, and the plaintiffs 
have brought this suit to deprive them of their occupancy 
holding. Tan, it is pleaded that the dispute can only be 
decided by the Revenue Courts, and the claim for a declara- 
tion cannot be maintained, and the suit is not cognizable 
by the Civil Court. 

Taking the pleadings together, itis admitted that the 
relationship of landlord and tenant subsists between the 
parties and that the tenancy is still existing. The only 
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dispute is as to the nature of that tenancy. Is it an occu- 
pancy tenancy as the defendants claim, or a non-occupancy 
tenancy from year to year, as the plaintiffs assert ? 


The answer depends, according to the parties, on' whether 
Lalji’s alleged adoption is proved and is valid in law. 


We must now turn to see whether any one of the suits 
specified in the 4th schedule to the Agra Tenancy Act might 
be brought in respect of the dispute between the parties; 
because if there is an appropriate suit provided in the Reve- 
nue Oourt, then the cognizance of the Civil Courts is ousted. 


It seems to us that a suit by either party would lie under 
section 95 (a) and (b). A suit under this section is includ- 
ed in Group ©, item No. 34 in the 4th schedule and, there- 
fore, the object of the present suit is either to forestall a suit 
under section 95 at the instance of the defendants for a 
declaration that they are occupancy tenants of the holding, 
or to strengthen the hands of the plaintiffs.in the event of 
it being necessary for them to bring a similar suit for a 
declaration that the defendants are non-ocsupancy tenants, 
or else to enable the plaintiffs to bring a suit for ejectment 
under section 58 on the ground that the defendants are non- 
occupancy tenants. . The suit being of this nature, we are of 
opinion that it is not cognizable by the Civil Court. 


It was, however, argued by the learned Advocate for the 
plaintiffs, that the question of jurisdiction was purely ac- 
ademic and that whether the original court had or had not 
jurisdiction, once the matter went on appeal to the District 
Judge, he and this Court have jurisdiction to decide it, 
haying regard to the provisions of section 196 and 197 of 
the Act, This view seems to have commended itself to the 
learned Judge of this Court. - In his'judgment he says :— 


“ Tt is clear that no Revenue Court has jurisdiction to pronounce 
a final decision upona question of status or adoption. If the 
decision of the lower appellate court is maintained and the plaintiffs 
are referred to a suit under section 95 of the Tenancy Act, in ‘the 
Revenue Courts, the question of adoption will necessarily come up 
for disposal, It is only on the basis of an adoption that the defend- 
ants in apy circumstances could be held to be entitled to occu- 
pancy right in this holding. 

I am unable, therefore, to see why in the present case, this suit 
should not be entertained and disposed of by a Civil Court, which 
admittedly is the only court which can come to a final decision up- 
on the question of adoption, and although the purpose of the plain- 
tiffs may be eventually to obtain a decision from the Revenue 
Court that the defendants are merely tenants-at-will and not occu- 
pancy tenants, I fail to see why having asked the Civil Court fora 
relief wbich the Civil Court alone is competent to give, the Civil 
Court should decline jurisdiction.” 
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The learned Judge’s decision seems largely to be based 
on the assumption that the Civil Court alone could decide 
the question of adoption. In this view we are unable to 
agree. 

We have, however, to consider whether sections 196 and 
197 can apply. Section 197 only applies, if under section 
196 the appeal lies to the District Judge or High Court. 


In our opinion the appropriate suit for the plaintiffs to 
have brought was for a declaration under section 95 of the 
Tenancy Act. Turning to group O of the Fourth schedule, 
we find such a suit (item No. 34) is triable by an Assistant 
Collector of the first class, and the appeal lies to the Re- 
venue Court and not to the District Judge or High Court. 


Section 197, therefore, has no application. 


The result is we allow the appeal, set aside the order of 
remand made by this Court, and restore that of the District 
Judge dismissing the suit. 

The appellants will be entitled to their costs throughout, 
which in this Court, both before the single Judge and here, 
will include fees on "the higher scale. 


Appeal allowed. 


JAGAR NATH UMAR‘ ann orHErs (Applicants) 
versus 
RAM KARAN SINGH ann otuers (Opposite-parties) .* 


Code of Civil Procedure (Act V of 1908), Order XXII, rule ¢—Abate- 
ment of suit—Right of heirs of deceased. 


A defendant to a suit died after a preliminary decree was passed 
in bis favour. No representatives were brought upon the record in 
his place and the suit abated. His heirs then applied for prepara- 


tion of a final decree: Ae/d that they had no Jocus standii to make 


the application. 
Motilal v. Ram Narain, 39 All, 551, followed. 

SECOND APPEAL from a decree of A. Q. P. PULLAN ESQ., 
District Judge of Benares, confirming a decree of THAKUR 
Naxp Lar Sıxan, Munsif of Jaunpur. 

Iqbal Ahmad, for the appellants. 

Kailas Nath Katju, for the respondents. 
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The judgment of the Court was delivered by 


STUART, J.—The facts are as follows:—Baldeo Singh and 
Lakhpati executed a deed of usufructuary mortgage in 
favour of Bhurai. Ram Karan Singh and others instituted 
a suit to set aside the mortgage. On the 8th September, 
1914, a compromise was executed between the plaintiffs and 
the defendants to the effect that if the plaintiffs paid 
Rs. 1,200 to Bhurai on or about the 15th June, 1916, the 
mortgage would stand redeemed and that if they did not 
pay that amount by that date, the mortgage property should 
be put to sale and the amount due to Bhurai should be re- 
covered therefrom. A portion of the mortgage thoney was 
paid before the 10th July, 1916, and the parties agreed to an 
extension of time by which the remainder should be paid 
within a year later. Bhurai died, it is not clear when, but 
at any rate, before the end of 1916. Now, Mots Lal v. Ram 
Narain (1), is authority for the view that a preliminary decree 
does not put an end to a suit which remains pending till the 
fina] decree and that, therefore, when a defendant dies after 
a preliminary decree has been passed, the provisions of 
Order 22, rule 4 have application. Itis thus clear that in 
so far as Bhurai was concerned as no application was made 
under sub-rule 1 Order 22, rule 4 for the substitution of his 
legal representatives within the time of limitation following 
his death, the suit abated against him. 

` On the 14th June, 1919, the sons of Bhurai applied that a 
final decree should be prepared in the suit. Their applica- 
tion has been dismissed by the Munsif whose order has been 
upheld by the District Judge. „Their application must clear- 
ly be dismissed. We need not go into the points taken by 
the District Judge. It is only necessary to note one point 
which was fatal to the application at the beginning. The 
suit has abated against Bhurai. The applicants have no 
locus standii. They profess to represent a man against 
whom the suit abated some years ago. They may have other 
remedies. We express no opinion upon that point but they 
certainly have no remedy inthis manner as they are not 


` parties to the proceedings. We accordingly dismiss this 


appeal with costs. 
: ` Appeal dismissed. 


(1) [1917] L Le Rey 39 All, 551. 
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RAM KISHAN RAI (Defendant) 
versus 
‘CHHEDI RAI anv anotuer (Plaintiffs) .* 


Hindu law—Debts—Sons’ liability to pay—Bond executed by father for 
time-barred debts— Validity. 

Hindu sons are under a pious obligation to pay their father's 
debts due on bonds even when the father executes the bonds for 
debts which are time-barred. Warayanasami Chetti v. Samidas 
Mudali I. L. R , 6 Mad., 293 followed. 

Srconp APPEAL from a decree of Basu Banaru Das, 
District Judge of Ghazipur, confirming a decree of Manlvi 
Zamirul Islam Khan, Munsif. 


Iqbal Ahmad, for the appellant. 
Uma Shankar Bajpai, for the respondents. 
The judgment of the Court was delivered by 


Goxun Prasan, J.—This is an appeal by the defendant 
in a suit brought by the plaintiffs for recovery of the amount 
due to them on three bonds executed by the father of the 
defendant. The only plea which has been argued before 
us is one of limitation. The case has been put before us 
by the learned vakil for the appellant in this form. He 
said that on the date the father executed the bonds, which 
are now being sued upon, the earlier bonds in exchange for 
which the fresh bonds were executed had become barred 
by time and, therefore, there was no consideration for them 
and execution of these bonds would not be binding on 
the sons. There is no doubt whatever that the father was 
competent to- execute the present simple bonds in lieu of 
time-barred debts. Against him the contract would have 
been a valid one under section 25, clause 3 of the Indian 
Contract Act. Moreover, the Hindu law does not recognise 
any rule as to the extinction of claims by the efflux of time, 
so that looked at from any point of view the bonds in dis- 
pute amounted to a valid contract made by the father. 
The father being dead, the sons were liable to pay the money 
which their father was bound to pay. This view finds 
support in Narayansami Chetti and Samidas Mudali (1). 
In our opinion the decree of the lower appellate court was 


a correct one. We accordingly confirm the decree of the ` 


lower appellate court and dismiss this appeal with costs. 
Appeal dismissed. 
* S. A. No. 59 of t921. 
(1) [1883] I. L. R., 6 Mad., 293. 
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BHIKHARI DAS (Plaintiff) 
VEr8SKS 
ABDULLAH (Defendant) .* 


Limitation Act (IX of 1908), Article 11A—~Psrson against whom— 
Meaning of —Decres-holder included. 
Where a decree-holder was successfully resisted by a third person 
from getting possession of the property decreed and he brought a 
suit for declaration of his right against that third person more than 
a year after the order of the execution court: 4e/d, that the decree- 
holder being a person against whom the order was passed the suit 
was barred by limitation. 
. Szconp APPEAL from a decree of Basu Ganaa NABAI, 
First Additional Judge of Aligarh, modifying a decree of 
Mauivi Muhammad Ali Ausat, Subordinate Judge. 


Haribans Sahat and Panna Lal, for the appellant. 
8. M. Sulaiman, for the respondent. 
The judgment of the Court was delivered by 


Ryves, J.—The plaintiff-appellant obtained a deeree in 
1913 for possession of certain property against certain per- 
sons and in execution of that decree he got possession of the 
major portion of the property in suit but he was resisted by 
one Abdullah, who was not a party to the decree, on the 
ground that the premises in the possession of Abdullah were 
his own property and were not covered by the decree. The 
plaintiff applied to the executing court for possession against 
Abdullah but that court by an order dated the 31st of July, 
1915, passed under Order 21, rule 99, upheld Abdullah’s 
contention. This suit was brought in 1919 for possession 
of the property in Abdullah’s possession. It has been dis- 
missed on the ground that it was barred by limitation under 
Article 11A of the first schedule to the Limitation Act. In 
appeal before us it has been argued that that Article does 
not apply to a suit brought by a decree-holder. This point 
seems to us to be covered by Sardhari Lal v. Ambika 
Prasad('). In that case their Lordships of the Privy Coun- 
cil held that the opening words of Article 11 of the Limita- 
tion Act No. 15 of 1877, namely ‘‘a person against whom” 
included the decree-holder. Article 11A contains words 
to the same effect and, therefore, the ruling of the Privy 
Council is equally applicable to this new Article. This view 
was taken in this Court in Ganpat Rai v. Husaini Begam (3). 
Rule 103 of Order 21 only enables a party other than a 

* S. A. No. 1461 of 1920, 
(1) [1888] I. L, Rọ 15 Cal, 521. (a) [t920) 19 A. L. J. R, 53. 
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judgment-debtor against whom an order is made under rule 
98 or 99 or 101 to institute a suit to establish the right which 
he claims to the possession of the property. That, however, 
does not touch the question asto the period of limitation 
within which such a suit must be brought. In our opinion 
that is settled by Article 11A of the present Limitation Act. 
In this view the appeal fails and is dismissed with costs. 
Appeal dismissed. 


DWARKA DAS AJODHYA PRASAD (Plaintiffs) 
versus 
RAM RATAN anp anoTHER (Defendants) .* 
Contract Act (1X of 1872) section 78—Delivery postponed —Passing 
of property. ` 
Where the defendants agreed to take certain goods as ascertain- 
ed but requested the plaintiffs to postpone delivery until some 
more convenient time: 4e/d, that the property in the goods passed 
to the defendants as soon as the proposal for sale was accepted and 
they were liable for the price. 

SECOND APPEAL from a decree of Banu Laonmr NARAIN, 
Second Subordinate Judge of Cawnpore, confirming a decree 
` of Babu Alakh Murari, Munsif. 

Suit for price of goods sold. The Munsif of Cawnpore 
held that the plaintiffs failed to prove the contract. On 
appeal the Second Subordinate Judge found the contract 
proved but he held that the suit was misconceived. ‘The 
property in the goods did not pass to the defendants inas- 
much as they did not make any part payment towards it 
nor was any part of the goods delivered to them. 

t The plaintiffs ought to have sold the goods no sooner 
than the defendants had refused to take delivery of it, at the 
market rate and should have sued for the difference in the 
price by way of damages. 

“ Suit not maintainable in present form.” 

He, therefore, dismissed the suit. 

The plaintiffs appealed. 

Kailas Nath Katju and Indu Bhushan Banerji, for the 
appellant. 

Pearey Lal Banerji, for the respondents. 

The judgment of the Court was delivered by 

Sruart, J.—The facts of the suit out of which this appeal 
has arisen are these:—The defendants’ firm are proved to 
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have contracted to purchase from the plaintiffs’ firm 22 
maunds, 14 seers and 13 chatacks of Balchar on the 27th of 
February, 1920, at a price which was fixed at Rs. 815-1-3. 


The lower appellate court has believed the evidence of the 
witnesses produced by the plaintiff upon this point. Accord- 
ing to the evidence the defendants’ firm agreed to take these 
goods as ascertained but requested the plaintiffs’ firm to 
postpone delivery until it was convenient for the defendants’ 
firm to take delivery. In these circumstances the provisions 
of the latter part of section 78, Act IX of 1872 come into 
operation. The parties had agreed that the delivery should 
be postponed. The property in the Balchar, therefore, passed 
to the defendants’ firm on the 27th February, 1920, as soon 
as the proposal for sale was accepted. Such being the case, 
the plaintiffs’ suit, which was a suit forthe price of goods 
sold, was regular and in proper form. 


We, therefore, allow this appeal and pass the following 
decree. A decree will be given to the plaintiffs for Rs. 824-8-3° 
with interest pendente lite and future interest till the date 
of realization at 6 per cent per annum from lst of May, 1920, 
up to the date of realization. The defendants’ firm will 
-pay their own costs and those of the plaintiffs’ firm in all 
courts. These costs will include in this Court fees on the 
higher scale. This decree will not be put into execution 
until the plaintiffs’ firm deliver the 22 maunds, 14 seers and 
13 chataks of Balchar to the defendants of the quality agreed 
upon or make it available for the defendants’ firm to take 
delivery. 


Appeal decreed. 


KALLU MAL (Plaintiff) 
versus 
KASHI NATH anp otHrs (Defendanis).* 


Limitation—Application returned for amendment—No time fixed— 
Application presented—Continuation or revival. 


A preliminary decree for sale was passed on 24th September, 
1915. It allowed time for payment of money till 24th March, 1916. 
On r1th December, 1918 an application was made for preparation 
of a final decree but it appeared that the decree-holder had 
claimed a lesser amount than was due. The application was 
returned for amendment, without fixing any time for the purpose, 
and was re-presented on 2gth May, tg19. In the meantime on 6th 
March, 1919 the court ordered that no amendment having been 
made, the case should be consigned to the record room: Meld that 

#5. A. No, 213 of 1921. 
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the application of 29th May was an application for the continuation 
of the application of December, 1918 or its revival and the pro- 
ceeding was not barred by limitation. 
SECOND APPEAL from a decree of F. D. Simpson Esaq., 
District Judge of Saharanpur, confirming a decree of 
Maury: Monammap Saar, Subordinate Judge. 


Pearey Lal Banerji, for the appellant. 
Nehal Chand, for the respondents. 
The judgment of the Court was delivered by 


Kanualya Lat, J.—This is an appeal from an order, 
rejecting an application for the preparation of a final 
decree for sale. The preliminary decree for sale was passed 
on the 24th September, 1915. It allowed time for the pay- 
ment of the decretal money till: the 24th March, 1916. On 
the 11th December, 1918 an application was made by the 
decree-holder for the preparation of a final decree for sale. 
On the same date the office reported that the amount of 
demand entered in the application was not correct and 
that some portion of the mortgaged property had also been 
omitted. On the 13th December, 1918 the court passed an 
order returning the application to the decree-holder for 
amendment without fixing any time for its presentation 
after amendment. The decree-holder received back the 
application on the 21st December, 1918, but did not file-it 
after amendment till the 29th May, 1919. On the 6th March, 
1918 the court ordered that as the application had not been 
filed after amendment, the papers should be consigned to 
the record room. 


The question for consideration in this appeal is whether 
the amended application should be treated as a fresh 
application for the prepararon of a final decree for sale, 
in which case it would be barred by time, or as a continua- 
tion of the previous application which was filed within 
time. The courts below took the former view and held 
that it was barred by time. It is not clear under what 
provision the application was returned for amendment to 
the decree-holder. Ifthe court of first instance followed the 
analogy of the provision contained in Order 21, rule 17 of 
the Code of Civil Procedure, it was bound to fix a time for 
amendment, and the effect of the amendment, if made, 
would have been to render the application valid as from 
the date on which it was first presented. That provision, 
however, applies to an application for execution. If the 
court directed the amendment under section 153 or Order 6, 
rule 17 of the Code of Civil Procedure, it should have kept 
the application pending and required the decree-holder to 
amend it within a certain time or at all events within 14 
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days from the date of the order.- The penalty for not mak- 
ing such an amendment under Order 7 rule 18 would have 
been to deprive the decree-holder of his right to make the 
amendment thereafter, unless the time was extended by the 
court, leaving the application in that event to be dealt with 
on its merits. 


When first presented, the application was a good appli- 
cation, so far as it asked for the preparation of a final 
decree for sale for the amount entered therein. The only 
amendment needed in the application was in respect of 
the amount claimable under the decree, which was entered 
less than what was actually due to the decree-holder, and 
a defective description of the mortgaged property, as the 
name of the village had been omitted and a small share in 
a certain house had also been left out. If these defects are 
left out of account, there would still be a valid application 
to the court for the preparation of a final decree to the 
extent of the amount for which a final decree was claimed. 
The learned counsel, who appears for the decree-holder, 
states that he is prepared to accept a decree for the amount 
entered in the original application. In regard to the mis- 
take in the description of the mortgaged property, that 
could easily have been rectified at any time before the pre- 
paration of the final decree; and wedo not consider that 
it was a defect which ought to have stood in the way 
of the application being accepted and acted on for the pre- 
paration of a final decree. In any case the court was to 
blame for not fixing a time for amendment as much as the 
decree-holder for the delay in presenting it after amend- 
ment; and considering all the circumstances, we are disposed 
to treat the application, presented after amendment, as a 
continuation of the previous application. It was, in any 
case, an application for the continuation or revival of 
the same proceeding and as such it was not barred by time. 


We allow this appeal accordingly, set aside the order 
of the courts below and direct the court of first instance 
to reinstate the application under its original number and 
to dispose of it according to law. 


As the decree-holder is content to ask for the sum en- 
tered in the original application, he should not be allowed 
to take out a final decree for alarger amount. We do not 
allow him any costs here or in the court below. In view 
of the circumstances the judgment-debtors shall also bear 
their own costs throughout. 


Appeal decreed. 
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AMBA PRASAD (Plaintiff) 
E versus 
WAHID ULLAH anp oruzrs (Defendants) .* 


Transfer of Property Act (Act IV of 1882), Section 8a—Ilntegrity of 
mortgage broken up—How right of parties safeguarded, 


When the integrity of a mortgage is broken up and the right of 
mortgagors has vested partly in a prior mortgagee and partly ina 
subsequent mortgagee, after a suit has been brought by each of 
them to enforce his mortgage, neither the former can be compelled 
to redeem the whole nor can he compel the latter to give up his 
interest in the share of the mortgagor which he has acquired. 


The plaintiff and defendants were both mortgagees of the same 


property. The plaintiff whose mortgage was of a prior date pur-- 


chased a portion of the property in execution of a decree in satis- 
faction of a prior mortgage. The defendants purchased the same pro- 
perty with others in execution of their own decree. The plaintiff sued 
to redeem the share purchased by him. The Court below held that 
the defendants being subsequent mortgagees were entitled to redeem 
the prior mortgage: Held that the only manner in which the 
rights of the parties could be safeguarded was by applying the 
principle of section 82 Transfer of Property Act and allowing 
redemption in respect of such rights, as had been acquired by 
each party. 


Szconp APPEAL from a decree of T. K. Jonnston Esq, 
District Judge of Agra, reversing a decree of Babu Kan- 
leshar Nath Rai, Subordinate Judge. 


B. E. O'Conor, Surendro Nath Sen and Narain Prasad 
Asthana, for the appellant. 


Iqbal Ahmad, for the respondents. 
The judgment of the Court was delivered by 


Kanuatya Lat, J.—This appeal arises out of a suit 
brought by the plaintiff-appellant for the redemption of a 
two-thirds share of Katra Gulab Singh situated in Kashmiri 
Bazar, Agra. The Katra originally belonged to Dhumi 
Singh, who left three sons, Jwala Prasad, Bhawani Shankar 
and Debi Shankar. On the 28th November, 1877 these three 
brothers mortgaged two stables and a house situated in 
Katra Gulab Singh in favour of Sukhdeo Rai. The mørt- 
gage was simple. On the 6th March, 1878 the three brothers 
mortgaged the said Katra Gulab Singh with other proper- 
ties with possession in favour of Sheikh Abdullah. On the 
30th May, 1878 two of them, Bhawani Shanker and Jwala 
Prasad, mortgaged their two-thirds share of Katra Gulab 
Singh in favour of Durga Prasad. 
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On the 15th August, 1879 Sukhdeo Rai sued on his mort- 
gage of the 28th November, 1877 without impleading Sheikh 
Abdullah or Durga Prasad and obtained a decree for gale, 
in execution of which the mortgaged property, namely two 
stables and a house in Katra Gulab Singh, was sold by 
auction and purchased by Sheikh Abdullah, the subsequent 
usufructuary mortgagee. On the 12th October, 1879 Durga 
Prasad sued on his mortgage of the 30th May, 1878 without 
impleading any of the prior mortgagees and gota decree 
for sale, in execution of which he brought to sale the 
two-thirds share of his mortgagors in Katra Gulab Singh 
and purchased it himself. 


The present suit has been filed by the plaintiff-appellant, 
who is the son of Durga Prasad, for the redemption of the 
usufructuary mortgage of the 6th March, 1878 in respect 
‘of that two-thirds share. The defendants are the sons of 
Sheikh Abdullah. One of them disclaimed any interest in 
the mortgage ; the other defendants pleaded that they had 
spent a considerable amount in the repairs and improve- 
ments of the mortgaged property and that a sum of over a 
lac and seventy-six thousand was due to them under the 
mortgage. There were other pleas too, with which this 
appeal has no concern. 


The court of first instance held that the contesting de- 
fendants had spent Rs. 1,000 in repairs, that they were not 
entitled to claim the cost of any additions or improvements 
made by them, and that Rs. 8,343-5-4 were due to them on 
account ofa two-thirds share of Katra Gulab Singh pur- 
chased by the plaintiff. It decreed the claim accordingly 
for redemption subject to the payment of the said amount. 
On appeal the lower appellate court allowed to the defend- 
ants aright to redeem the mortgage of the 28th November, 
1877 on the payment of the amount of the decree obtained 
on foot of that mortgage by Durga Prasad within a certain 
date, and further directed that if such payment was not 
made, it shall proceed to determine upon payment of what 


. amount the plaintif should be allowed to redeem the mort- 


gage held by the defendants. In effect it recognised the 
right of the defendants, who had purchased two stables and 
a house in Katra Gulab Singh in satisfaction of the mort- 
gage of the 28th November, 1877, to redeem the subsequent 
mortgage of the 30th May, 1878 in preference to the plaintiff 
who by virtue of his purchase claimed a right to redeem 
the prior usufructuary mortgage of the 6th March, 1878. 

No question of preference is, however, really at issue. 
No right of redemption was claimed by the defendants in 
their written statement or otherwise asserted in the course 
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of the trial. The rights of the original mortgagors have 
been split up. The defendants have purchased two stables 
and a house in Katra Gulab Singh in satisfaction of a prior 
mortgage and they are entitled to retain the same until 
some person entitled to redeem comes forward to pay the 
money due on that mortgage. The plaintiff holds the rights 
of a puisne mortgagee under the mortgage of the 30th May, 
1878 and has purchased the rights of two of the mortgagors 
in Katra Gulab Singh in satisfaction of that mortgage. A 
portion of the rights of the original mortgagors has thus 
vested in the defendants and another portion in the plain- 
tiff; and the plaintiff cannot be allowed to redeem more 
than what he has purchased on payment of a proportionate 
share of the mortgage money any more than the defendants 
can be allowed to redeem more than what they have pur- 
chased on payment of a corresponding part of the mortgage 
money... ; : 


The claim in the present suit is, however, confined to 
the redemption of the usufructuary mortgage of the 6th 
March, 1878, and the plaintiff is clearly entitled to a decree 
for the redemption of that mortgage, so far as it relates to 
the two-thirds share of his mortgagors, on payment of such 
proportionate amount as may be found due on that mort- 
gage, including the cost of any repairs, that may have been 
carried out by the mortgagee, and free from any liability 
for such improvement as the mortgagee may have made, 
which were not needed for the protection or preservation 
of the mortgaged property. The proportionate mortgage 
money payable on account of such portion of the mortgaged 
property, as has been purchased by the defendants in satis- 
faction of the prior mortgage, should be determined after 
excluding the prior mortgage money, computed as laid 
down in Matru Mal v. Musammat Durga Kunwar (1) from 
the value of the ssid property, inclusive of any interest 
chargeable after decree. 


The learned counsel for the defendants-respondents relies 
on the decision in Yad Ali Beg v. Tukaram (*) but in that 
case one of the mortgaged fields had been purchased by a 
third person before the mortgagee had sued to enforce his 
mortgage. In the present case the rights of the mortgagors 
had not passed to any third persons on the dates on which 
the suits on either of the mortgages of Sukhdeo Rai and 
Durga Prasad were filed. The mortgagors were parties to 
those suits; and the only effect of not making the prior or 
subsequent mortgagees parties to them was to leave their 
rights of sale or redemption unaffected. The father of the 


(1) [1919] 18 A. L, J. Ry 396. (2) [1920] I. L. R., 48 Cal, 92. 
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plaintiff and that`of the defendants subsequently purchased 
the rights ofthe mortgagors in certain portions of Katra 
Gulab Singh in satisfaction of their respective mortgages ; 
and the only manner in which the rights of the parties can 
now be properly safeguarded is by applying the principle 
recognised by section 82 of the Transfer of Property Act 
(LV of 1882) and allowing redemption in respect of such 
rights as have been acquired by each party subsequent to the 
above suits. A reference has also been made to the case of 
Parasram Singh v. Pandohé (1). In that case one of the par- 
ties had sued the mortgagors and obtained a decree for fore- 
closure without making the subsequent mortgagee a party to 
the suit, but no rights in the mortgaged property had been 
acquired by the subsequent mortgagee. Section 60 of the 
Transfer of Property Act lays down that where a mortgagee 
has acquired in part the share of the mortgagor, a person 
interested in the remaining portion ofthe mortgaged property 
is entitled to redeem the same on payment of a proportionate 
part of the mortgage money. As observed in Dinanath v. 
Lachmi Narain (2), Kallan Dhar v. Mardan Dhar (8), and 
Munshi v. Doulat (4), where the integrity of a mortgage is 
broken, a mortgagor, whọ owns a part of the equity of re- 
demption, can redeem his own part ; but where the rights of 
the mortgagors have vested, as in this case, partly in a prior 
mortgagee and partly in a suqsequent mortgagee after a suit 
had been brought by each of them to enforce his mortgage, 
neither the former can be compelled to redeem the whole 
nor can he compel the latter to give up his interest in the 
share of the mortgagor which he has acquired. 


The question of the costs of repairs and improvements 
claimed by the mortgagee does not present any difficulty. 
The parties agree that the cost of the repairs should be 
charged against the mortgaged property in connection with 
which such costs have been incurred. The mortgagee has 
no right to claim any cost of the improvements made by 
him ; but if he has rebuilt any fallen portion in order to 
retain the income which was derivable from the same, he 
can legitimately get the cost thereof and charge the same 
on the property in connection with which such expense 
was incurred. In other, respects the mortgagee can only 
claim a right to remove the materials of any improvements 
which may have been made by him, unless the portions go 
improved are such as can be allotted to him when a parti- 
tion takes place, without impairing the rights of the plaintiff, 
But in no event he can claim the cost thereof from the 

(1) [1922] 20 A. L. Je R., 401. (2) [1903] I L R. 25 All, 446, 
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persons, who have acquired the rights of the mortgagors 
therein. 


The appeal is, therefore, allowed and the suit remanded 
‘to the lower appellate court with a direction to readmit the 
appeal under its original number and to dispose of it in 
accordance with the directions above given. The costs here 
and hitherto will abide the result. 


Appeal decreed. 


RUP NARAIN anp oruznrs (Defendants) 
versus 
BISHWA NATH SINGH (Plaintitf) 
Court Fees Act, (VII of 1870) Section 7 (V) (a) (6)—Declaration and 
possession— Declaration asked for superfuous—Efect of. 

The father and brother of the plaintiff sold certain joint family 
property in which the plaintif wasa co-parcener. The plaintif 
brought this suit for possession of his share but added a relief 
asking for cancellation of sale-deed: 

Held, that having asked for cancellation of sale-deed, the plaintiff 
was liable to pay ad valorem fee on the value of the whole estate 
sold unless his plaint was amended. 

The court below decreed the claim for possession in this case 
subject to the plaintiff paying certain amount to the purchasers: 
Heid, that the defendants were liable to pay on their memoran- 
dum of appeal court fee only on ten times the Government revenue 
of the property in dispute. 

Kamalakant Verma, for the appellants. 

Surendro Nath Sen, for the respondents. 

Office report :—The suit giving rise to this appeal was 
brought for cancellation of a sale-deed and possession over 
the Zamindari property involved in the said sale-deed. 
The suit was valued at Rs. 10,000, for purposes of jurisdic- 
tion but the court fee was paid on Rs. 1,000 being 10 times 
the Government revenue. 

In view of a ruling reported in 3 P. L. J., 448 which lays 
down that in a suit for a declaration that the sale was 
invalid and for restoration of possession the plaintiff must 
pay an ad valorem court fee on the value of the whole estate 
sold and was not-entitled to calculate an ad valorem fee 
on 10 times the amount of the Government revenue, the 
court fee payable on the plaint of this suit is to be cal- 
culated on Rs. 10,000, being the price of the property in 
depute, which comes to Rs. 475. Deducting Rs. 75 eid 
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paid, there is a deficiency of Rs. 400 payable by plaintiff- 
respondent for the court below. 


The court below decreed the plaintiff’s suit subject to 
payment of Rs. 4000 by the plaintiff to defendants Nos. 1 
to 6. The said defendants appealed to this Hon’ble Court 
with the prayer that the decree of the court below be 
set aside and that the plaintiff’s suit dismissed. They 
valued their appeal at Rs. 10,000 and paid Rs. 75, the same 
court fee as was paid on the plaint. For the reasons stated 
above, the memorandum of appeal to this Oourt was de- 
ficiently stamped by Rs. 400. 


The result is that the deficiency payable by defendants- 
appellants for this Courtis Rs. 400 and due from the 
plaintiff-respondent for the lower court is Rs. 400. 


Objection: —I dispute the correctness of the stamp report. 
‘The facts of the case reported in 3 P. L. J., 448 are entirely 
different and that case does not apply to the present case. 
There it was held by the Patna High Court that the relief 
for declaration was essential and that the plaintiff could 
not succeed without the declaration sought for. 


In the present case the suit is by a Hindu co-parcener 

for possession of family property (which belonged to him 
as much as to his father and brother) on the ground that 
it had been transferred by the father and the brother with- 
out legal necessity. Such.a suit is essentially a suit for 
possession. It is settled law that so far as limitation is 
“concerned, such a suit is governed by the twelve years 
rule of limitation, and not by the three years rule under 
Article 91, or by the six years rule under Article 120, of the 
Limitation Act, the reason being that in such a suit the 
main relief is one for possession, and it is not necessary 
for the plaintiff to obtain a declaration or cancellation 
of the sale-deed, as a condition precedent for getting posses- 
sion. In the present case itself the suit has been brought 
about eight years after the execution of the sale-deed. 
Such a suit, therefore, falls under section 7, clause V of 
the Court: Fees Act. The ruling reported in 3 P. L. J., 448, 
therefore, does not apply. But if it be held to apply toa 
‘ease like the present, then I contend that it does not lay 
down the law correctly. 


. The following judgment was delivered by 


Piagott, J.—The Stamp Reporter has done no more 
‘than his duty in bringing this question forward, and the 
position taken up by him can be supported by strong 
‘arguments based upon- the actual wording of the relevant 
clauses of the Court Fees Act. Nevertheless I cannot escape 
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from the feeling that the line of action suggested does 
violence to the spirit of the Act. The plaintifi’s case is 
that property of which he is the joint owner has been sold 
without his concurrence or authority, and the essential 
relief sought is recovery of possession upon such terms as 
the trial court may see fit to impose. The suit could have 
been framed as one for recovery of possession pure and 
simple; this is made the more apparent by the form of 
decree actually passed. The case of Raja Dhakeswar 
Prasad Singh v. Jivo Chaudhry, (1) is not really in point. 
The sale in that case had been held by order of a public 
officer acting under statutory powers ; it conveyed a good 
title to the purchaser unless it could be set aside on the 
ground of irregularity or fraud. ‘The declaratory relief 
sought was a necessary part of the suit.” Here no relief 
by way of declaration has been granted ; the decree passed 
is one for recovery of possession of property paying annual 
revenue to Government. It seems to me clearly against 
the intention of the legislature that in a suit (or appeal) 
where the question in issue is the possession of land so 
assessed, to revenue, the valuation of the property for 
purposes of court-fee assessment should bë otherwise 
than under section 7 (v) (æ) or (b) of the Court Fees Act. 


The difficulty remains that the plaint has been so worded 
that it falls within the purview of section 7 (iv) (c). This 
difficulty is a real one, and I do not think it can be got 
over unless the pee can be permitted even at this stage 
to amend either 


(a) the plaint itself, or 


* (b) the statement of ‘‘the amount at which the relief 
sought is valued ” in the said plaint. 


I hold, therefore, that as against the plaintiff, who is the 
respondent to this appeal, the report must be affirmed. It 
will remain open to the said plaintiff to move the Bench 
hearing the appeal for leave to amend either the plaint or 
the valuation as above suggested. I would, however, warn 
him that he would do well to present himself at the hearing 
with the money necessary to make up the reported deficiency 
in his hand: if he is refused leave to amend, he may be 
required to make good the deficiency before he ia heard on 
his petition of cross-objections. 

The position of the appellants is different. Even on the 
principle suggested by the Stamp Reporter, the report is 
‘unjust-to them; for the ad valorem fee would require to 
be calculated on Rs. 10,000, less Rs. 4000 which the plaintiff 


(1) 3 Ps Le J.,-448, 
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has been ordered to pay, $. e. on Rs. 6000. I think, however, 
that they are entitled to appeal against the decree as it 
stands and to value their appeal for the purposes of the 
Court Fess Act, under section 7 (v) (a) of the said Act. 
I hold that the memorandum of appeal is sufficiently 


stamped. 
Report partly accepted. 


ABDUL KARIM KHAN (Defendant) 
versHs 
MUHAMMAD JAN (Plaintiff).* 


Civil Procedure Code (Act V of 1908), Order 2, Rule 2—Annuity, suit 
Sor—Arrears not included—Suit in respect of same pending—Withe 
drawal of suit—Effect of. 


In June 1917 the plaintiff brought a suit for arrears of annuity 
from the year 1914 to 1917. On the date fixed for hearing, the 
parties did not appear and the Subordinate Judge dismissed the 
suit not on the ground of absence of parties but on the ground 
of its being premature. The. plaintiff’s application for restoration 
was also rejected, The plaintiff appealed against this last order. 
During the pendency of the appeal another instalment of annuity 
fell due and the plaintiff sued for and obtained a decree in respect 
of that instalment in 1918. The plaintiff withdrew his appeal 
against the order of dismissal of his first suit before the decree of 
1918. He brought this suit for recovery of arrears including those of 
1914 to 1917. Held, that the present suit was barred by the provi- 
sions of Order 2, rule 2 by reason of the suit of 1918. Held also that 
any protection which might have accrued tothe plaintiff by reason 
of the pendency of his appeal, was taken away by reason of its with- 
drawal. 


Szuconp APPEAL, from a decree of V. E. G. Hussey Esg., 
District Judge of Moradabad, confirming a decree of Basy 
LALTA Prasap JOHRI, Subordinate Judge. 

Peary Lal Banerji, for the appellant. 

` 8. M. Sulaiman and Mukhtar Ahmad, for the respondent. 
The judgment of the Court was delivered by 


Linpsay, J.—We are concerned in this case with a claim 
which was brought by the first respondent Munshi Muham- 
mad Jan for the recovery of arrears of an annuity of Rs. 660 
per annum. ` i 


The annuity was payable in equal moieties on the Ist 
January and the Ist July of each year and the period covered 
by the present suit ran from the 1st of January, 1914 to the 
ist of July, 1919. 


f 


* 5, A, No. 1481 of 1920. 
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:' The courts below have decreed the claim in full and the 
question raised before us is whether or not in view of certain 
proceedings between the parties the items from the Ist of 
- January, 1914 up to and including that of the Ist of January, 
1917 are claimable in this suit. 


In order to explain the matter which arises for decision, 
it is necessary to refer to the following facts:— 


On the 28th of June, 1917, the plaintiff, Munshi Muham- 
mad Jan, brought a suit against these defendants to recover 
the instalments of the annuity which had fallen due from 
the lst of January, 1914 up to the Ist of January, 1917. 
This suit was suit No. 166 of 1917, and on the 81st of July, 
1917 the parties were absent. The Subordinate Judge wrote 
a judgment dismissing the suit. In his order of that date 
he mentions that the parties were absent. He also went on 
to say that because an appeal was pending with respect to 
a certain sale-deed, the suit appeared to him to be premature, 
and he purported to dismiss the suit not on the ground of 
absence of the parties but on the ground that the suit had 
been brought before time. 


The plaintiff after this order of dismissal had been passed 
made an application to the Subordinate Judge to have the 
order of dismissal set aside. Clearly that was an application 
mace to the court in accordance with the provisions of Order 
9, rule 4. 


That Apron on for setting aside the order of dismissal 
was rejected on the 10th of November, 1917. 

Against that order of rejection the plaintiff filed an appeal 
in the court of the District Judge, and on the 2nd of March, 
1918 that appeal was withdrawn and dismissed on the 
application. of the present plaintiff. 

Meantime the instalment of the annuity which fell due 
on the Ist of July, 1917, had become payable and a suit to 
recover that particular instalment was brought in the court 
of the Munsif on the 22nd of December, 1917. That suit was 
tried out and the plaintiff got his decree on the 2nd of 
April, 1918, . 

The point which has been made here on behalf of the 
defendants and which was raised unsuccessfully by them in 
the courts below is that when the plaintiffs brought this 
claim on the 22nd of December, 1917 in respect of the half- 
yearly instalment of the annuity which had become payable 
on the Ist of July, 1917, he was bound to include in his 
claim a claim for all other ‘instalments which had become 
due up to that date and with respect to which a claim would 
have been within limitation, 
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Order 2, rule 2 is consequently put up asa bar by the 
defendants. . 


The plaintiff seeks to avoid the operation of Order 2, 
rule 2in this way. He says that at the time he filed his 
suit on the 22nd of December, 1917, an appeal was still 
pending in the court of the District Judge, an appeal relating 
to the suit in which the claim was for the arrears of the 
earlier years, that is to say from the lst of January, 1914 up 
to the Ist of January, 1917. It is argued that while that 
appeal was pending when the second suit was filed, it was 
not open to the plaintiff to include the earlier claim in the 
second suit. 


There are two answers to this contention. In the first 
place, it is obvious that after the plaintiff’s application to 
have the order of dismissal in default set aside was rejected, 
he had no right of appeal at all. In the next place, even if 
he assumed mistakenly that he had a right of appeal, it is 
clear that that appeal was withdrawn from the court of the 
District Judge on the 2ndof March, 1918, that is to say, a 
full month before the decree was passed in the second suit 
which was brought on the 22nd of December, 1917. In other 
words, the appeal was withdrawn while the second suit was 
still pending. In these circumstances, we think, the plaintiff 
cannot be heard to say that he is in any way protected against 
the operation of Order 2, rule 2 by the fact that he had an 
appeal pending in the court of the District Judge at the time 
the second suit was filed. After the appeal was withdrawn 
any protection which might have accrued to the plaintiff by 
reason of the appeal having been filed, was taken away and 
his proper course then was to apply to the court in which 


the suit was pending and to ask for amendment of the claim | 


and permission to include in the claim a claim for the 
years 1-1-14 to 1-1-17. We hold that the view taken by the 
court below on this point of law is erroneous and the appeal 
must, therefore, be allowed to this extent. The result is that 
allowing the appeal, we direct that the claim of the plaintiff 
regarding the items accruing due prior to the Ist of January, 
1918 is dismissed. The rest of the claim is decreed with 


proportionate costs against the defendants. The defendant- ` 


appellant is entitled to proportionate costs in all three 
courts. 
Decree modified. 


ke 


wt 
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BISHESHAR NATH (Plaintiff) 
versus 
KUNDAN awp orxuss (Defendants) .* 
Limitation Act (1X of 1908), Article 139—Holding over possession by 
lessee—No recognition of landlord's right—Adverse possessions 
The plaintiff leased his premises to the defendants for three 
years, After the expiry of that period the defendants held over 
possession for more than 12 years without paying any rent and 
without expressly recognising the plaintiff's right. A suit was 
brought for ejectment after 12 years of the expiry of th lease, 
he/d that the tenancy determined onthe expiry of the lease when 
the plaintiff's cause of action arose and the suit is barred 
limitation. Chandri v, Daji Bhau, 1. L. R., 24 Bom,, 504 followed, 
Bilas Kunwar v. Desraj Ranjit Singh, I. L. R, 37 Alb, 557 
distinguished, 

SECOND APPEAL from a decree of Basu Murari Lat, Addi- 
tional Judge of Moradabad, reversing a decree of Sarrep 
Mousin Aut Kuan, Munsif of Nagina. 

Surendro Nath Sen, for the appellant. 

Raga Ali, for the respondents. 

The following judgments were delivered. 

Ryves, J.—This appeal came on originally for hearing 
before a single Judge of this Court. He was of opinion 
that in view of the decision of their Lordships of the Privy 
Council in Bilas Kunwar v. Desraj Ranjit Singh (1) and 
of the decision in Pusa Mal v. Makhdum Baksh (3), it was 
advisable that this case should be heard by a Bench of two 
Judges. It has consequently come before us for hearing. 


After full argument it ‘seems to me that the question 


“F referred to this Divisional Bench is really irrelevant, and I 


think the appeal can be disposed of on a short point. 


The facts of the case are as follows :—The plaintiff was 
the lessor. He, by a lease dated the 19th of July, 1892, leased 


“ some premises to the father or predecessor of the defend- 


$ 


ants for a term of three years. At the expiry of the term, 
the lessees (or their representatives) remained on in 


- possession until the date of suit which was brought on the 


18th of June, 1919. The plaintiff asserted that the rent 
fixed by the lease had been regularly paid by the defendants 
until within three years of the date of suit. 


The main defence to the suit was that the defendants 
had been in adverse possession for more than twelve years ; 
that they never paid rent and that the suit was barred 
by limitation. 

*S, A. No. 1096 of 1920, 
(x) [1915] I. L. Ra 37 All, 557. (2) [1909] 6 A. L. J. Ry 5840 
Ix 755R . 
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_The first court decreed the suit, 


On appeal, howeyer, the learned District Judge of Morad- 
abad has dismissed the suit. He has found that since 
the expiry of the lease no rent whatever has been paid by ` 
the defendants. He has also found that no new tenancy 
was created otherwise than by the lease, and he, therefore, 
dismissed the suit as barred by limitation. On appeal 
before us it has been argued very strenuously that having 
regard to the decision of their Lordships of the Privy Coun- 
cilia, Bilas Kunwar v. Desraj Ranjit Singh, (1) it mast 
be held that the defendants continued to be tenants of the 
plaintiff after the expiry of the lease until notice was 
gerved on them by the lessor under section 106 of the 
Transfer of Property Act. It seems to me that the decision 
of their Lordships of the Privy Council does not apply at 
all to the question of limitation and has no application to 


Article 139 of the First Schedule of the Limitation Act, -'. 


-s 


which, in my opinion, governs this case. That Article: `=: 
runs as follows :—“A suit by a landlord to recover posses- `». 


sion from atenant......... twelve years......... when the tenancy 
is determined”. It seems to me on the facts of this case 
that the tenancy was determined on the 19th of July, 1895. 
It has not been proved that any new tenancy was created. 
By holding over without paying rent, it seems to me that 
the defendants became what is known as tenants by suf- 
ferance. Their position in English law has been summed 
up in Addison’s Law of Contract, 10th edition, page 618 
in the following words:—The difference, therefore, between 
a tenancy-at-will and what is called a tenancy by sufferance 
is that, in the one case the tenant holds by right and has 
an estate or term in the land, precarious though it may be, 
and the relationship of lessor and lessee subsists between 
the parties ; in the other, the tenant holds wrongfully and 
against the will and permission of the lord and has no 
estate at all in the occupied premises. When the ten- 
ancy at sufferance has existed for twenty (now twelve) ~ 
years, the landlord’s right of entry is barred by statute, 
and the tenant becomes the absolute and complete owner 
of the property.” So far as the question of limitation is 
concerned, the law in India is not different, in my opinion, 
although if may not be good law to hold that a tenant 
holding over is in adverse possession’to his landlord. In 
my opinion this view is supported by Chandri v. Daji Bhau 
(2) where the facts were similar, and which case was 
followed in Farman Bibi v. Tasha Haddal Hossein (8). 
In my opinion the suit was clearly barred under Article 
(1) [r915] L L, R, 37 Alb, 557. (2) [t900] I, Le Re, 24 Bom., 504. 
l * (3) [1908] 7 C L. J., 648. 
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189 of the Limitation Act. I would, therefore, dismiss this 
appeal with costs including in this Court fees on the higher 
scale, 

Sruart, J.—I would like to add a few words to the 
decision of my learned brother. It was I who referred 
this case toa Bench and I did so in view mainly of the 
position created by the decision of their Lordships of the 

rivy Council in Bilas Kunwar v. Desraj Ranjit Singh (). 
The law governing this case appears to have been laid 
down in Chandri v. Daji Bhau(?). There, as here, it appears 
that there was a tenancy by instrument which had expired 
more than twelve years before the date of the suit. There, 
as here, after the expiration of the tenancy, a tenancy at 
sufferance had come into existence. There had been no 
payment of rent. The same was the case here. There had 
been no explicit recognition of the authority of the land- 
lord. The same was the case here. It would be difficult 
to find two cases in which the facts were so similar as in 
the present case and inthe Bombay case. It was held by 
JENKINS, C. J., that Article 139 must govern the case and 
that the period for which the period of limitation began 
. to run was the period from which the tenancy by instru- 
ment had expired. In the absence of any other authority, 
I should consider the Bombay decision conclusive in the 
matter, and it only remains to be seen whether there is 
anything in the Privy Council decision to which I have 
already referred which can be invoked to overrule the 
decision of Junxins, O. J. Their Lordships of the Privy 
Council say: “A tenant who has been let into possession 
cannot deny his landlord’s title, however defective if may 
be, so long as he has not openly restored possession by 
surrender to his landlord.’’ That clearly is the law, but 
does it in any way affect the present case ? I think it does 
not. The defendants cannot be permitted to deny the 
plaintiff’s title. They have foolishly denied it but they 
cannot be permitted to do so. The plaintiff is undoubtedly 
the land-holder and the defendants are tenants by sufferance, 
but once having recognized that the tenants are so estopped, 
the fact still remains that the suit has been instituted 
beyond the period of limitation allowed by the law. In 
these circumstances I accept the view of my learned brother 
and would dismiss this appeal. 

By rue Courr:—The order of the Court is that the 
appeal is dismissed with costs including in this Court fees 
on the higher scale. 

Appeal dismissed. 


(1) [rors] L L. R, 37 All, 557- | (2) [1900] I L. R, 24 Bom, 504, 
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RAM SARUP (Plaintiff) 
versus 
BAM LAL anp oTHEeRs (Defendants).* 


Transfer of Property Act (IV of 1882), section t0o1—Mortgagor's 
rights purchased by prior mortgagee—Suit by subsequent mortgagee 
Jor sale—Right of purchaser. 

When a prior mortgagee purchases the rights of the mortgagor in 
execution of a simple money decree, his rights under the prior 
mortgage merge in his purchase so long as no attempt is made by a 
puisne mortgagee to oust him by redemption or sale from the rights 
purchased, but it will be presumed that he intends to keep his 
mortgage subsisting in order that he might use it to protect 
himself against any subsequent incumbrancer. Gokaldas v. Ram 
Baksh, I. L. Rọ, 10 Cal, 1035 applied. Athankuth v, Kuttanat, 37 
I. C. 736, Matiuilakh Khan v, Banwarilal, I. L, R., 32 Cal, 138 
distinguished. 

SECOND APPEAL froma decree of MauLvi ABDUL HALM, 

Subordinate Judge of Meerut, modifying a decree of PANDIT 

Pran Natu Aga, Munsif. 


Surendro Nath Sen and Kailas Chandra Métal, for the 
appellant. 


Harendra.Krishna Mukerji, for the respondents. 
The judgment of the Court was delivered by 


KANHAIYA Lan, J.—These appeals arise out of two suits 
brought by a subsequent mortgagee for the recovery of the 
money due on two simple mortgages. The claims were 
resisted by a person who had purchased the mortgaged 
property in execution of a simple money decree due by the 
mortgagor. That person also held certain prior mortgages 
on the same property. He asserted that the plaintiff was 
not entitled to sue for the recovery of the money due on 
the subsequent incumbrance until he had paid the money 
due on the prior mortgages. The first court decreed the 
claim without requiring the plaintiff to pay the money due 
on the prior mortgages. The view taken by it was thatthe - 
prior mortgages had ceased to subsist and that the defend- 
ant could not set up those mortgages as a shield against 
the claim brought by the subsequent mortgagee. The 
lower appellate court, however, held otherwise and granted a 
decree to the plaintiff subject to his redeeming the prior 
mortgages set up by the defendant-respondent. 


It is urged on behalf of the plaintiff-appellant that the 
prior mortgages had ceased to be subsisting, because no 
atep had been taken to enforce them within the period 

*S, A. Nos, 1451 and 1452 of 1920. 
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allowed by law. The mortgagee, however, had purchased 
the ,mortgaged property in execution of a simple money 
decree due by the mortgagor, and it was not open to him 
to sue for the recovery of the money due on his prior mort- 
gages after the rights of the mortgagor had merged in him. 
Section 101 of the Transfer of Property Act lays down that 
where the owner of a charge or other incumbrance on 
immoveable property is or becomes absolutely entitled to 
that property, the charge or incumbrance shall be extinguish- 
ed unless he declares by express words or necessary 
implication that it shall continue to subsist or such con- 
tinuance would be for his benefit. 


The ordinary rule, as laid down by their Lordships of 
the Privy Council in Gokaldas v. Ram Baksh (1), is that 
if a man is entitled to act in either of two ways, he shall 
be assumed to have acted according to his interest, and the 
presuinption, therefore, is that the mortgagee intended to keep 
his prior incumbrances subsisting, in order that he might be 
able to use them to protect himself against any subsequent 
incumbrancer. That being so, the defendant-respondent 
could set up these prior mortgages as a shield against the 
the claims brought by the subsequent mortgagee. 


The learned counsel for the plaintiff-appellant contends 
that no such shield is available to a person who has pur- 
chased the mortgaged property otherwise than in execution 
of a decree on the prior mortgage; but he has not been 
able to cite authority in support of that proposition. He 
relies on the decision in Athankuth v. Kuttanat (2), but 
that was a case in which a suit was brought to redeem a 
usufructuary mortgage against a person who also held a 
simple mortgage of a subsequent date on the same property. 
The latter was barred by time. There were certain condi- 
tions in the simple mortgage which imposed fetters on the 
right of the mortgagor to redeem the former; and all that 
was laid down in that case was that the plaintiff was enti- 
. tled to redeem the usufructuary mortgage irrespective of 
those fetters, and that as the liability of the mortgagor 
under the simple mortgage was quite independent -of his 
liability under the usufructuary mortgage, the simple mort- 
gage could not in any case be set up as a shield against the 
claim of the mortgagor to redeem the usufructuary mort- 
gage. There was no covenant therein for tacking or 
consolidation and no shield was available. He has also 
relied on the decision in Matiulla Khan v. Banwari Lal (8), 
but that was not a case in which the mortgagee had pur- 
chased the equity of redemption in the mortgaged property. 

(1) [1884] I. L. R, 10 Cal, 1035 at 1046. 
(2) [1916] 37 I. C, 756. (3) [1909] L L. R , 32 All, 138. 


Ovir 


1922 


Ran SARUP 


v. 
Ram LAL. 


‘Kanhaiya 


598 i miem oovkt [a. t. & B. 
There was a certain person who had mortgaged the proper- 
ty in succession with two different persons and subsequently 
sold it to a third party. The third party made a mortgage . 
in favour of a person who, thereafter, redeemed the first 
mortgage out of the money left with him for the purpose 
by his mortgagor. He subsequently filed a suit for the 
recovery of the money due on his mortgage and obtained 
a decree in satisfaction whereof the rights of the mortga- 
gor were sold by auction and purchased by a person against 
whom an attempt was afterwards made by the intermediate 
mortgagee to enforce his mortgage. One of the defences 
taken by the auction purchaser was that the mortgagee, in 
satisfaction of whose decree he had purchased, had acquired 
the rights of the prior mortgagee by payment of his money, 
and it was held by this court that he was entitled to use 
that mortgage as a shield against the claim of the inter- 
mediate mortgagee, if the right to enforce that mortgage was 
subsisting. 

There is, however, a considerable difference between cases 
where a subsequent mortgagee has acquired the rights of a 
prior mortgagee by payment of the money due to him under 
section 74 of the Transfer of Property Act and cases where 
the rights of the mortgagors have merged in the mortgagee 
within the meaning of section 101 of the Transfer of Pro- 
perty Act. Thereis no question of merger in the former 
a3 there is in the latter. Under the latter section, if at any 
time the purchaser is sought to be deprived of the mort- 
gaged property, it is open to him to set .up his original 
rights as a prior mortgagee as a shield against any rights >` 
which might be claimed under a subsequent incumbrance. 
Having purchased the mortgaged property, he can redeem 
any subsequent incumbrance, but he is under no obligation 
to doso. Hecan retain possession of the mortgaged pro- 
perty until an attempt is made by a puisne mortgagee to 
oust him by redemption or sale. 


The shield of a subsequent mortgagee, who acquires the 
rights of a prior mortgagee, is essentially different in charac- 
ter from the shield of a mortgagee who acquires the rights 
of the mortgagor. The former can protect himself so long 
as the rights under the-earlier mortgage subsist. In the 
case of the latter his rights as a mortgagee merge in those 
of the mortgagor or remain in suspense as it were till they 
are needed for purposes of defence. So long as he retains 
the rights of the mortgagor, he is not affected by any 
question of limitation, for as pointed out in Lagman Ganesh 
v. Mathura Bai ('), he cannot be required to sue for the 


(1) [1913] L L. Ra, 38 Bom, 369 at 372. 
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recovery of the money due on his mortgage from his own 
property. Indeed, being both the mortgagee and the 
MOE sne or, he cannot have any cause of action against 
imself. 


It makes no difference how the rights of the mortgagor 
are acquired by the mortgagee. In Baldeo Prasad v. Uman 
Shankar ('), a mortgagee, who had in the exercise of a 
right of pre-emption purchased the property mortgaged to 
him, was held to have a right to be repaid the money due in 
respect of his mortgage before a subsequent mortgagee 
could bring such property to sale in execution of a decree 
‘on a mortgage held by the latter. 

The other pleas taken in the memoranda of appeals 
have not been pressed. A question was raised as to the 
right of the defendant-respondent to claim interest beyond 
the date on which he got possession of the mortgaged pro- 
perty, but the lower appellate court has not awarded 
interest beyond the date on which possession was so ob- 
tained by the defendant-respondent. The appeals, therefore, 
fail and we dismiss them with costs. 


Appeals dismissed. 
(1) [r907] I. L. R, 32 All, 1. 





SHAMBHOO (Defendant) 
Ver sus 
s KANHAYAN (Plaintiff) .* 
Guardian ad litem—Appointment—Pendency of suit—Appeal by one who 
is not a guardian—Maintainability of. 

Where a guardian ad litem of a minor defendant has once been 
appointed, his appointment enures for the whole of the Zs in the 
eourse of which it is made unless it is revoked by court. In this 
case the Nazir of.the court was appointed guardian ad litem of 
the minor defendant. The court passed a decree against the minor. 
One B, who was never appointed guardian of the minor, filed 
an appeal on behalf of the minor: Æeld that there was no valid 
appeal before me court. Jwala Dei v. Pirbhu, I L. R, 14 All, 35 
followed. 

SECOND heals from a decree of T. K. JOHNSTON ESQ., 
District oe of Agra, confirming a decree of MUNSHI 
Bans Gopau, Subordinate Judge of Muttra. 


A. P. Dube, for the appellant. 
Narain Prasad Asthana, for the respondent. 
i *S. A. No. 1513 of 1920. 
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The judgment of the Court was delivered by ' 


Ryvzs, J.—The point that arises in this appeal is fully 
covered by authority. The suit was brought by a mort- ` 
gagee on the foot of a mortgage to recover the loan. It 
was instituted against the mortgagor who executed the 
mortgage and his minor son.- After attempts have been 
made by the plaintiff to get various persons appointed 
guardian ad litem to the minor, the Nazir of the court was 
ultimately appointed. The suit was heard, evidence was 
given and it was ultimately decreed in favour of the plaintiff 
against both the father and the son. Thereafter an appeal 
was presented to the District Judge by one Bhagwanji on 
behalf of the minor. He was not the guardian ad litem and 
had never applied to be made guardian. On the appeal 
coming before him, the learned District Judge refused to 
hear it on the ground that there was no valid appeal before 
him. He held that the Nazir having been appointed 
guardian ad litem, his authority must be held to continue 
as long as the lis continued and that until he had been 
removed from the guardianship by the court, he, and he only 
was competent to filean appeal. He, therefore, dismissed 
the appeal. Itis from this decree dismissing the appeal 
that this second appeal was brought, and it is urged that 
the authority of the Nazir ended with the decree of the 
first court and that thereafter it was open to the minor 
defendant to appeal through his next friend. In Jwala 
Dei v. Pirbhu (1), a Bench of this Court decidéd that where 
a guardian ad litem has once been appointed, his appoint- 
ment enures for the whole of the lis in the course of which 
it was made unless and until it was revoked by the court. 
In Venkata Chandrasekhara Raz v. Alakarajamba Maharani 
(2), the same proposition was laid down. That case was 
followed by a Divisional Bench of this Court in Bawan Das 
v. Bishnath (8). These three cases were referred to and 
followed by a single Judge of this Court in the matter of 
the application of Sukhdeo Rai ($). We see no reason to 
differ from this consistent authority. Our attention has . 
been called to Bhagwan Dayal v. Param Sukh Das (5). 
In that case, however, this point did not arise and was not 
‘considered. The result is that the appeal fails and is dis- 
missed with costs. 


Appeal dismissed. 


(1) [1891] I. L, R, 14 AIL, 35 

(2) [1898] I. L, R., 22 Mad, 187 

(3) eee A. W. N., p. 203. 

(4) [1905] 2 A. L. J. Re, 489. 

(5) [z916] I. L. R, 39 AlL, 8. . 3 
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SHEO BALAK anp anoruzr (Plaintiffs) 
versus 
GAYA PRASAD anb ornzrs (Defendants) .* 
Evidence Act (1 af 1872), Section 25—Entry in register— Admissibility 
oe in evidence. > : 
Where the Court finds that “it has not been shown that the entry 
(in the register of births and deaths) had been made by the chauki- 
dar and the chaukidar was dead", Ae/d that the entry could not be 
admitted in evidence. Sampat v. Gauri Shankar, 14 O. C. 68 
followed. 

Szconp APPEAL from a decree of L. 8. Wuite Esq., 
District Judge of’Cawnpore, reversing a decree of Basu 
a iit Nats Cuavupug, Additional Subordinate Judge of 

asti. 

Peary Lal Banerji and Iqbal Ahmad, for the appellants. 

ee Shankar Bajpai and Damodar Das, for the respond- 
ents. 3 F 
_, The judgment of the Court was delivered by 

Goxut Perasan, J.—The only question raised in this 
appeal is as to the admissibility in evidence of the register 
of births and deaths kept by a village chaukidar. ` 

The lower appellate court has come to the conclusion 
that it has not been shown that the entry had been made by 
the chaukidar himself, and the chaukidar being dead, the 
entry could not be admitted in evidence under section 35 of 
the Indian Evidence Act. In support of his view the learned 
Judge has cited the case of Sampat v. Gauri Shankar (1). 
That case has not only been consistently followed in that 
court but has also met with the approval of this Court in 
the case of Jiwan Baksh v. Khan Bahadur Khan (2). We 
are bound to follow this last-mentioned case and no argu- 
ment has been advanced before us to make us come to a 
different conclusion. We, therefore, think that the decree of 

„the court below was correct. Tbis appeal is dismissed 
with costs. 
Appeal dismissed. 
*S A. No 1595 of 1920. 
(1) [t911] 14 O. G, 68, (2) [1913] r9 I C, 528. 
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SITAL SINGH anp orpzss (Defendants) 
versus 
BAIJNATH PRASAD (Plaintiff).* 


Cioil Procedure Code (Act V of 1908), Order 4, rules g and 5—Compro- 
mise decree— Payment out of court—Decree absolute—Proceedings not 
~ in execution, 

Proceedings to get a decree absolute for sale are not proceedings 
in execution of a deeree. When on an application for a decree 
absolute being made the judgment-debtor pleads payment, the court 
can go into the question even though the payment has not been 
certified. Ramjilal v. Karan Singh, 15 A In J. R, referred to. 

In this case the decree was based on a compromise, arrived at 
between the parties, the terms of which were embodied in the 
decree. Held that Order 34, rule 5 had no application to such a 
decree. Manger Sahu v. Bhatoo Singh, 57 I.C, 473 referred to. 


SECOND APPEAL from a decree of B. J. Darat Esg., Dis- 
trict Judge of Allahabad, reversing a decree of Basu Man 
Moman SanyaL, Subordinate Judge. 


8. M. Sulaiman, Abu Ali, Peary Lal Banerji and Bheo 
Dehal Sinha, for the appellants. 


Kailas Nath Katju, for the respondents. 
The judgment of the Court was delivered by 


Sruagt, J.—This is an execution second appeal arising 
under the following circumstances :— 


A compromise decree was passed on the 14th of August, 
1917 in favour of Purnanand and Bhagwan Ram against 
Sital Singh and others, judgment-debtors, under which 
Rs. 2,950 were to be realised by sale of certain hypothecated 
property butin case the judgment-debtors paid Rs. 2,500 
to the decree-holders within three months of the date of the 
decree, the judgment-debtors and their property would 
be released: from all liability under the decree or, in other. 
words, the decree for sale would cease to exist, 


On the 30th of November, 1918 the present application 
was put in by Baijnath, a transferee of the decree from the 
original decree-holders, for a decree absolute for Re. 850 
the balance alleged to be due under the decree on the allega- 
tion that the judgment-debtors had already paid Rs. 2,100. 
The judgment-debtors preferred an objection to the prepara- 
tion of the decree absolute on the ground that they had paid 
the whole amount of the decree in the following manner :— 
They had paid Rs. 25 to the original decree-holders on the 
6th of November, 1917, that is within the three months 


* S, A. No, 99 of 1931. 
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allowed by the decree and obtained an extension of time up 
to the 2nd of December, 1917 to pay the balance and that 
on the 29th of November, 1917, that is within the extended 
time allowed by the decree-holders, they paid Rs. 2,500 to 
them, and thus the whole decree was satisfied in the matter 

eed upon between the parties. This objection was allow- 
ed by the learned Subordinate Judge and the respondent’s 
a E for preparation ofa decree absolute was dis- 
missed. 


On appeal by the decree-holders the learned District 
Judge has agreed with the first court in holding that the 
arrangement set up by the judgment-debtor had been proved, 
but he disallowed the objection of the judgment-debtors on 
the ground that the preparation of the final decree was a 
step in execution of the preliminary decree and as the settle- 
ment pleaded by the judgment-debtors had not been certified 
to the court, it could not be recognised in the execution 
department. He accordingly allowed the appeal and direct- 
ed the-preparation of the decree absolute for sale as prayed 
by the decree-holders. The judgment-debtors come ,here 
in second appeal and their contention is that the learned 
Judge of the lower appellate court has erred in holding that 
the proceedings for obtaining a decree absolute for sale are 
proceedings in execution. -This contention seems to have 
force, aud having regard to the repeal of sections 88 and 89 
of the Transfer of Property Act and the enactment of Order 
84 of the Code of Civil Procedure (Act V of 1908), the 
proceedings to get a decree absolute for sale are not ‘pro- 
ceedings by way of execution of the preliminary decree. 
Such proceedings are not to obtain any order absolute for 
sale as used to be the case under section 89 of the Transfer 
of Property Act but they are proceedings in the suit to ob- 
tain a final decree for sale which would be the only decree 
capable of execution. This view of ours finds support from 
the case of Ramj: Lal v. Karan Singh (1) where this matter 
has been fully discussed. 


. It is, however, urged by Dr. Katju on behalf of the res- 
pondents that having regard to Order 34, rule 5 of the Oode 
of Civil Procedure, a payment like the one.alleged by the 
judgment-debtors to have been made out of court would. not 
be valid and could not be recognised. In our opinion this 
contention must fail because the decree originally prepared 
was not prepared in strict accordance with the provisions 
of Order 34, rule 4 -and hence Order 34, rule 5 would not 
apply to this decree. It was a decree based on a compro- 
mise arrived at between the parties and the terms of the. 


(1) [ror7] 15 ALL. J. Ry 448. 
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Orvin compromise were embodied in the decree. Strictly speaking 
Da: Order 34, rule 5 has no application to such a deeree. This 
SOS view of ours finds support from the well considered judg- 
Sivan Sinan Ment of Mr. Justicz Jwara Perasan in the case of Mangar 
v. Sahu v. Bhatoo Singh (1). There is nothing against publie 
Bansira policy in the compromise arrived at between the parties in 
PRASAD. the present case on whick the decree was based and we can 
find no provision of law which prohibits the payment of a 
compromise decree out of court. There is, therefore, no bar 
to the judgment-debtors setting up and proving the ad- 
justment set up here. Before a court can pass a decree 
absolute for sale, it has to find out the amount which is due 
to the decree-holder for which a decree absolute can be 
passed. On the findings arrived at concurrently by the 
two lower courts in this case, nothing is due to the deeree- 
ž holders and the whole amount of the decree has been paid 
up according to the arrangement arrived at between the 
cadres: holders and the judgment-debtors. 


We, therefore, allow the appeal, set aside the desree of 
the lower appellate court, and restore that of the court of 
first instance with costs in all courts. 

eS : Appeal decreed. 
(1) [1920] 57 I. C, 473. 


Stuart, J. 


v 


Orvis SANWAL DAS (Plaintiff) 
== i versus 


x03 SECRETARY OF STATE (Defendant).* 


May, 23. Land Acquisition Act ( Í of 1894), Section 20, 31 (2) proviso (3)—Amount 
age awarded to person not interested—No party to appeal. 
The interest of the Secretary of State ina suit for compen- 
Prasan, J. sation ceases when he places the amouct awarded at the disposal of 
the court: Held, therefore, that though in fact a wrong award of 
compensation had been made to a party not a party to the appeal— 
his absence from the array of respondents precluded the court from 
_ ranting any relief. 
Frest APPEAL from a decree of E. H. ASHWORTH ESQ., 
` District Judge of Cawnpore. 
G. W. Dillon and Saila Nath Mukerji, for the Sopelan 
Lalit Mohan Banerji, for the respondent. 
The judgment of the Court was delivered by 
Mears, 0. J. Mzazs, C. J.—This appeal is connected with First Appeal 
No. 258 of 1919 which we have just decided. It is an appeal 
* F. A. No, 303 of 1919, ` 


o 
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by Sanwal Das, the owner of part of the land and he claims 
that he was entitled to the ‘whole of the compensation for 
1 bigha 2 biswas of land and the price of the trees and 
buildings standing thereon. His claim is directed against 
Debi Din who has been awarded compensation for the major 
portion of this land. The learned Judge did come to 
the conclusion that the claim of Sanwal Das was allowable 


OLvin 


1922 


eat: Das 


a 
oF STATE. 


against Ganga Prasad and Debi Din (zamindars) but owing Mears, ¢ Ou 


to a mistake has allowed him compensation for 12 biswas 
15 biswansis only and has further omitted to give him Rs. 99 
odd on account of the trees and buildings. He has allowed 
the balance to Debi Din which is against the finding he has 
arrived at. Sanwal Das in this appeal has made the Secre- 
tary of State for India in Council the only respondent and 
has not impléeaded Debi Din against whom his main relief is 
directed. So far as the Secretary of State for India in 
Oouncil is concerned, we have already given our reasons in 
detail in the connected appeal for coming tothe conclusion 
that the total amount of compensation awarded was correct, 
so that this appeal on the question of the inadequacy of 
compensation must fail. The relief claimed is really sought 
against Debi Din but we cannot grant it because Debi Din 
is not a party to this appeal. Under section 20 (c) of the 
Land Acquisition Actythe Secretary of State is only interest- 
ed in the amount of compensation which the Collector or 
the court on reference by the Collector awards. He is not 
interested as a party in the distribution or apportionment of 
the compensation, see section 31 (2) proviso 3. His interest 
ceases when he has placed at the disposal of the court the 
total amount of compensation. As Debi Din is no party to 
this appeal and cannot be made a party now because of the 
bar of limitation, we cannot help the appellant. It was his 
own fault that he did not implead Debi Din against whom 
his claim was really directed. Under these circumstances 
we dismiss this appeal also with costs including in this 
Court fees on the higher scale. : 


Appeal dismissed. 


v 
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` 


Oiva : RAM DAS anp anoTHer (Plaintiffs) 
iga - versus 
— DUBRI KOERI (Defendant). * 
June, 5 Res judicata—Jurisdiction—Suit for ejectment as sub-tenant—Decision by 
Maans, 0. J. Revenue Court—Finality of. 
GoxuL Tn a suit for ejectment of the defendant as a sub-tenant'of certain 
Prasan, J. holding the Revenue Court held that he was a tenant-in-chief and 


dismissed the suit. A¢/d that the Revenue Court was competent to 
decide the question and no suit lay in the Civil Court for setting 
aside the decision of that Court. Baljit v, Mahifat, 17 A. L. J. R, 
6o followed. 

AppEAL under section 10 of the Letters Patent, from a 
judgment of Mr. Justion STUART, reversing a decree of Basu 
Joarmspro Natu Cnaupuei, Additional Subordinate Judge of 
Ghazipur who confirmed a decree of Basu SURENDRA Nara 
Baxensi, Munsif of Saidpur. 


A. Sanyal, for the appellants. 
M. L. Agarwala, for the respondent. 
The judgment of the Court was delivered by , 
Gokul GoxuL Perasan, J.—The plaintiff brought a suit in the 
Prasad, J. Revenue Court to eject the defendant as his sub-tenant. The 
suit was fought out upto the court of the Commissioner and 
it was held that the defendant was not a sub-tenant, but a 
tenant-in-chief paying rent to the zamindar. 


After failing in the Revenue Court, the plaintiff instituted 
the present suit in the Civil Court for setting aside the 
decree of the Revenue Oourt above-mentioned and for the 
possession of land in dispute. 


The defendant’s contention was that he was the chief 
tenant and that such a suit did not lie and was barred by the 
rule of res judicata. 

The Munsif decreed the suit holding that the Revenue- 
Courts were not competent to decide the question that the 
defendant was the chief tenant and not a sub-tenant of the 
plaintiff and the present suit being between rival tenants, 
was one cognizable by the Civil Court. This decision was 
affirmed on appeal. 


The defendant appealed to this Court and a learned 
Judge of this Court has allowed his appeal and dismissed 
the plaintiff's claim. No doubt it was the tendency of the 
court in earlier cases to allow such suits to be brought in the 
Civil Court, but this view has now been departed from. 

*L. P. A. No. 45 of 1921. 


VOL, XX.) HIGH COURT 607 


Mr. Justicz Piagorr has very clearly discussed and put 
the present point of view in Baljit v. Mahipat (1). We are 
in full agreement with his view. The plea of sub-tenancy 
has been heard and finally determined by the only court 
capable of entertaining it, and the present suit of the 
plaintiff to have the decision of the Revenue Court set aside, 
must fail. 

For these reasons we agree with the decision of the learned 
Judge of this Court and dismiss the appeal with costs. 

Appeal dismissed. 
(1) [t918] 17 ALL, J. R, 60, 





RAM SAMUJH ann anoraur (Plaintiffs) 
versus 
SHEORAJ TEWARI anp oruers (Defendanis).* 
Pleadings—Vendees from mortgagor raising plea of excessive term of 
mortgage. 

In a suit for redemption brought by the vendees of the mortgaged 
property the plaintiffs cannot raise the point that the term of the 
mortgage was excessive. 

SECOND APPEAL from a decree of A. Q. P. PULLAN Esg., 
District Judge of Benares, reversing a decree of THAKUR 
Nanp Lat wan, Munsif of Jaunpur. 


Kailas Nath Ketju and Harnandan Prasad, for the 
appellants. * 


Iqbal Ahmad, for the respondents. 


The judgment of the Court was delivered by 

Ryvss, J.—This appeal arises out ofa suit .to redeem 
two mortgages executed in 1883 and 1888 respectively. The 
mortgages were for a term of sixty years. The lower 
appellate court has dismiesed the suit on the ground that 
it is premature. In appeal the only point strongly urged 
before us is that the term of sixty years was excessive 
having regard to the value of the property and the neces- 
sities of the family. This suit was not brought by the 
mortgagors but by the vendees and we do not think it is 
open to them to raise this plea. In our opinion the appeal 
fails and is dismissed with costs. 


Appeal dismissed. 
*S, A. No. 505 of 1921, 
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BHOJ RAJ (Plaintiff) 
versus 
HARDEVA anp oTHEns (Defendants).* 


Easements Act (V of 1882), section 59—License given to build sheds— 
Not appurtenant to holding—Prescription. 


Certain tenants of the plaintiff built some thatched sheds on 
waste land in the village with plaintiff’s permission. These sheds 
were not appurtenant to their holding. They enjoyed these sheds for 
20 years and then transferred them to the defendants: Ae/d that 
the sheds not being appurtenant to the holding, the licensee did 
not acquire a right adverse to the licensor who could put an end 
to it at his pleasure. 

APPEAL under section 10 of the Letters Patent, from a - 
judgment of Mr. Justioz STUART, reversing a decree of 
Basu Jacaat Naram, District Judge of Aligarh, who reversed 
a decree of Banu Rasa Ram, Munsif of Kasgan}. 


Panna Lal, for the appellant. ging 
Gulsari Lal, for the respondents. 
'. The judgment of the Court was delivered by 


Goxut Prasap, J.—This appeal arises out of a suit 
brought by the plaintiff-appellant to recover a certain plot 
of. waste land in the village from the defendants who, ac- 
cording to the plaintiff’s allegation, have erected certain 
thatched sheds and cattle troughs without his permission & 
short time ago. 

The defence raised was (1) that the sheds were 95 years 
old, (2) that the plaintiff had lost title because of want of 
possession for 12 years and (3) that these constructions were 
necessary for the defendants’ cultivation in the village, or, 
in other words, that they were appurtenant to their holding. 


. The first court dismissed the suit on the ground that it 
was barred by time because the plaintiff had not proved his 
possession within 12 years of suit. 

The lower appellate court found, in concurrence with the 
first court, that the constructions were more than 20 years 
old and that the defendants were mere licensees ; that the 
plaintiff having got the property from the original licensors 
by virtue of transfer, the license ceased to exist having 
regard to section 59 of the Indian Easement Act (Act 
No. V of 1882) and the defendants were liable to ejectment. 
It accordingly decreed the plaintiff’s suit. 


* L. P. A. No. 61 of 1921, 
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The defendants came up in appeal and a learned Judge 
of this Court has dismissed the plaintiffs claim on the 
ground that a zamindar cannot revoke a license like this 
at his will after the tenant has enjoyed the privilege for 
more than twelve years. As a general proposition of the 
‘law, we cannot accept this statement of the law as correct. 
A licensee cannot by enjoying the license for any length 
of time acquire rights adverse to that of the licensor. The 


`" question whether a certain class of land is appurtenant to 


the holding of a tenant is one of fact depending upon the 
circumstances of each particular case. In this case, as we 
have stated above, the lower appellate court has found that 
the defendants did. not hold the plot in suit or the cons- 
tructions thereon as appurtenances to their holding. On 
this finding and the further fact that the plaintiff was a trans- 
feree from the original licensor, the license had ceased to 
. exist by operation of law and the plaintiff was entitled to 
a decree. We, therefore, allow this appeal. As a claim 
based upon false allegations by a zamindar is one which 
does not meet with our approval, we refuse him his costs 
‘in all courts. The result is that the judgment of the learned 
Judge of this Court is set aside and the plaintiff’s claim is 
decreed but without costs. 

` Appeal decreed. 


SRI THAKURJI AND anotHeR (Plaintiffs) 
Versus 
HIRA LAL (Defendant). * 
Court of Wards Act (LV of 1912), Section 55—Disqualified proprietor— 
Suit by a manager for an idol—Maintainability of suit, 

The disability of a disqualified proprietor extendsto the property 
which he owns and not to that which he holds as a trustee. Where 
a disqualified proprietor holds certain property as manager of an 
idol, he can sue on behalf of that idol for ejectment of a person 

who has taken wrongful possession of the property. 


eld, also, that one co-sharer could sue to eject a trespasser from 
the joint land. Mannu v. Nasrat-ullah Khan, [1901] A. W.N, 
36 referred to. 


SECOND APPEAL from a decree of L. S. WHITE ESQ., 
* District Judge of Oawnpore, reversing a decree of BABU 
Ksxirop Gora Banzai, Subordinate Judge. 
Gulzari Lal, for the appellants. 
Harendra Krishna Mukerji, for the respondent. 
* S, A. No, 1432 of 1920. 
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The judgment of the Court was delivered by 


Kannarya Lan, J.—The dispute in this case relates to 
a plot of land situate in the village Sisamau in the Cawnpore 
district. The plaintiffs claimed to be co-sharers of a mahal 
to which this land appertains. One of the plaintiffs is an 
idol whose property is under the management of Ajodhya 
Prasad. The other two plaintifis are Ajodhya Prasad and 
Baldeo Prasad, whose property is under the management of 
the Court of Wards. There is another co-sharer, Sheo 
Prasad, whose property is also under the management of the 
Court of Wards. The allegation of the plaintiffs was that the 
defendant Hira Lal had taken wrongful possession of the 
disputed Jand and started making constructions thereon 
without any right. The defence of Hira Lal was that the 
plaintiffs had not been in possession of the disputed land 
and that he had been in possession thereof for more than 
twelve years. The court of first instance found against 
him and decreed the claim. On appeal one of the pleas 
taken up for the first time on behalf of Hira Lal was that 
the plaintiffs had no right to maintain the sujt because 
their property was under the management of the Oollector 
of Cawnpore as Manager of the Court of Wards. An issue 
was thereupon remitted by the lower appellate court to the 
court of first instance to ascertain whether the property of 
the plaintiffs was under the superintendence of the Court of 
Wards. The finding on that issue was that Ajodhya Prasad 
and Baldeo Prasad had been declared to be disqualified 
proprietors and that their property had been taken posses- 
sion of by the Court of Wards under its superintendence 
along with that of Sheo Prasad. It was found, however, 
that the property of the idol, who is the first plaintiff, was 
not under the superintendence of the Court of Wards. On 
that finding the learned District Judge proceeded to dis- 
miss the suit, holding that Ajodhya Prasad, who was the 
Sarbarahkar of the property of the idol, was not entitled to 
maintain the suit on behalf of the idol any more:than the 
other plaintiffs under section 55 of the Oourt of Wards Act 
(IV of 1912). That section has, however, no application 
to cases where a disqualified proprietor has no personal 
interest in the property by virtue of which a right to sue 
is claimed. His disability extends to the property he owns 
and not to that which he holds as a trustee. A person who 
happens to be the manager of an endowed property is not 
the owner of that property and holds no beneficial interest 
therein. He cannot be regarded as a disqualified proprietor 
in regard to the property which heso holds as manager, 
and the idol, in whom the endowed property is supposed to 
be vested, cannot be treated as a ward within the meaning 


- 
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of section 55 of the Act. The property of the idol was never 
in fact taken over by the Oourt of Wards under its manage- 
ment. The plea was clearly untenable. Indeed as pointed 
out in Mannu v. Nasrat-ullah Khan (1), one of the co-sharers 
can sue to eject a trespasser from the joint land, and the 
suit was maintainable. i 


We accordingly allow the appeal, set aside the order 
of the lower appellate court aud remand the case under 
Order 41 rule 23 to that court with a direction to reinstate 
it on its file of pending cases and dispose of it according 
to law. The costs here and hitherto will abide the result 
ain the costs in this Court will include fees on the higher 
seale. 


Appeal decreed. 
(t) A. W. Na 1901, p. 36. 


BURAT SINGH anv orners (Defendants) 
versus | 
UMRAO SINGH ann oruens (Plaintiffs). * 


Limitation Act (IX of 1908), article 113—Charge declared by award— 
Whether a contract—Suit within 12 years—Co-mortgagor redeeming 
property—Right of other mortgagors —Limitation, k 

The parties were joint owners of a certain share ia the village 
. Atagaon. In 1872 half of that share was mortgaged by X, the 
head of the family which then consisted of Æ and S In 1885 the 
district was settled, and in revenue papers it was shown thata 
lady Af was in possession of half and the sons of & in possession 
of the other half. It was not known who this lady was. The 
same year a dispute, arose between the parties, and the matter 
being referred to arbitration, an award was made by which the 
descendants of S were declared entitled toa half share mortgaged 
oo payment of half the mortgage money. As regards the other 
half which was recorded in 4f’s name, it was declared that the 
descendants of S would be entitled to recover it on payment of 
Rs, 150 to one A. It was not known how the money was payable to 
A, The descendants of Æ redeemed the whole mortgaged pro- 
perty in 1904 under the Special Bundelkhand Act. The plaintiffs, 
descendants of S, brought this suit for possession and offered to 
pay the mortgage money: He/d, that the award was in no sense 
a contract the specific performance of which could be sought, and, 
therefore, article 113 of the Limitation Act did not apply. 
Held, alSo, that A having been declared by the award as having 
a possessory charge over a portion of the property, the plaintiffs 
were entitled to redeem that charge within 12 years of the date of 
the award. 
* 5. A. No. 1608 of 1920. 
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Held further that where a co-mortgagor redeems the mortgaged 
Property, the other co-mortgagors can sue him for redemption 
within sixty years from the date of the original mortgage. Ashfaq 
Ahmad v. Wazir Ali, I.L. R, 14 All, 7, followed. 


SECOND APPEAL from a decree of H. J. BELL Esq., 
District Judge of Jhansi confirming a decree of Basu MADAN 
Mouan Sera, Subordinate Judge. 


Peary Lal Banerji and Mangal Prasad Bhargava, for 
the appellants. 


E. A. Howard and Kirpa Ram Dang, for the respondents. 
The judgment of the Court was delivered by 


LINDSAY, J.—The only question with which we are con- 
cerned in this second appeal is the question of limitation. 
It arose in the following way. It seems that two cousins 
named Sughar Singh and Kesari Singh were the owners 
jointly of a 1 anna 7 pie‘l0 karant sharein the village of 
‘Atagaon. It has been found that this property was joint 


family property. 


The plaintiffs in the present suit are the descendants of 
Sughar Singh, while the principal contesting defendants 
are the descendants of Kesari Singh. 


In the year 1872 it is found that Kesari Singh as head 
of the joint family made a mortgage with possession of a 
9 pie 15 karant share out of the joint share already men- 
tioned. This mortgage was made in favour of Sughar 
Singh, son of Risal Singh. 

The settlement of the district took place in the year 1885 
and it is shown that after Kesari Singh’s death, the entries 
in the revenue papers stood as follows with regard to the 
1 anna 7 pie 10 karant share above-mentioned, One-half of 
this share was entered inthe name of a lady called Mohan 
Kunwar while the other half was recorded in the name of 
Arjun Singh and Durjan Singh who are the sons of Kesari 
Singh. 

We have no clear information as to who the lady Mohan 
Kunwar was. 


It appears that in the year 1885, however, a dispute arose 
between the two branches of this family. An agreement 
to refer to arbitration was executed and we have before 
us that agreement and the award which was made by the 
arbitrators on the 23rd December, 1885. It is this award 
really which determined thé rights ofthe parties and it is 
on the terms of this award that the present litigation must 
be decided. 


The arbitrators laid down in that award 


ray 
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(1) that the descendants of Sughar Singh (now repre- 
sented by the plaintiffs) would be entitled to half of the 
9 pie 5 karant share which has been mortgaged on payment 
of one-half of the mortgage money ; 


(2) As regards the remaining 9 pie 15 karant share - 


which had formerly stood in the name of Mohan Kunwar, 
the descendants of Sughar Singh (now the plaintiffs) were 
to be entitled to recover half of this share on payment to 
Arjun Singh of a sum of Rs. 150. 


` Jt isan admitted fact that the share which was mortgaged 

in the year 1872 was redeemed in the year 1904 by proceed- 
ings which were taken under the Special Bundelkhand 
Act, and it is established that that redemption was obtained 
on application made to the Special Judge by the defendants. 
It is further established that the Special Judge held that 
the mortgage had been satisfied by the appropriation of the 
usufruct and that no sum was payable for redemption. 


The defendants set up limitation as regards this part 
of the claim, but on the rulings of this Court we think both 
the courts below were right in holding that so far as this 
portion of the property in dispute is concerned, the plain- 
tiffs’ claim was within time. It has been held by this Court 
that where one of several co-mortgagors redeems a mort- 
gage, the other co-mortgagors can bring a suit for redemp- 
tion against the redeeming mortgagor within 60 years from 
the date of the original mortgage. That is laid down in 
the case of Ashfaq Ahmad v. Wasir Ali (1). ` 


We have it that the date of the mortgage is the 12th 
of June, 1872 and, consequently, this suit was well within the 
statutory period of sixty years. 


As regards the other portion of the property in dispute, 
however, the situation appears. to us to be quite different. 
We have pointed out that the arbitrators in their’ award of 
the 23rd December, 1885 stated that the descendants of 
Sughar Singh could obtain possession of a half share of 
the remaining 9 pie 15 karants on payment of the sum of 
Rs. 150 to Arjun Singh. 


There is nothing on the record to show how this: sum 
of money came tobe payable to Arjun Singh or what was 
the nature of Arjun Singh’s claim against this property 
which the arbitrators recognized by their award, but it 
seems to us that the award on this part of the case may 
properly be treated as declaring that Arjun Singh was 
entitled to retain possession of a half share in 9 pies 15 
karants as security for the sum of Rs. 150. 


(1) [1889] I. L, R, 14 All, 1 
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In their plaint the plaintiffs admit that they have never 
paid this sum of Rs. 150 to Arjun Singh but they claim 
their right to pay it now and obtain redemption saying that 
they are mortgagors of this portion of the property while 


. Arjun Singh is the mortgagee. If that were a correct 


statement of the relations between the parties, then no 
doubt the suit brought by these plaintiffs, so far as this 
portion of the property is concerned, would be well within 
time. But we are unable to find in the plaintiffs’ favour 
that they are the mortgagors and that Arjun Singh or his 
representatives are the mortgagees of this portion .of the 
property. We have said already that all we can find is 
that Arjun Singh was declared to have a possessory charge 
of this portion of the property on the basis of the award 
which was made on the 23rd December, 1885. Therefore the 
plaintiffs had a right to redeem this charge and the period 
for redemption of a charge is 12 years and not 60 years as 
in the case of a mortgage. 


Both the courts below in dealing with the question of 
limitation have treated the case as if it were one which is 
governed by Article 113 of the schedule to the Limitation 
Act. That article provides the period of limitation for 
specific performance of a contract. In our opinion this 
has got nothing whatever to do with the present case. The 
award which declared the rights of the parties is in no sense 
a contract between the parties for which specific perform- 
ance could be sought. It follows, therefore, that this appeal 
must succeed in part. We are clearly of opinion that ag 
regards the property referred to in paragraph 5 (6) of the 
plaint, the claim of the plaintiffs is time-barred. As regards 
the other property, for the reasons we have already given 
the claim was within time and the decree of the court below 
is affirmed. We, therefore, allow the appeal in part and 
direct the plaintiffs’ claim to be dismissed with regard to 
the property specified in cl. (b) of paragraph 11 of the 
plaint. The parties will bear their own costs in all three 
courts. ` 

Decree modified. 
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MAHARAJA OF JAIPUR amn anotHer (Defendants) 
VETSUS 
SURJAN SINGH (Plaintiff) .* 
Evidence Act (I of 1872), section 110—Estoppel—Claim of Zamindar 
by right of escheat. 

One S owned a house which she let out to Æ. S was living as 
mistress of S, W. to whom & continued to pay rent after S's death, 
S. N. left the house by will to another mistress of his who con- 
tinued realising the rent from &. This mistress bequeathed the 
house to the plaintiff. Maharaja Jaipur contested the plaintiff's 
right alleging that the house had escheated to him on S’s death. 
Oo the plaintiff suing the Maharaja, the courts below held that he 
was estopped from denying the plaintiff’s title: P 

Held, that the defendant did not claim from the tenant Æ and 
was not estopped from denying the plaintiff's title. ZTadman v, Hen- 
man, |1893] 2 Q. B. D., 168, referred to. 

SECOND AppraL from a decree of PANDIT Gaur: SHANKER 
Trwant, Judge of Small Cause Court, Allahabad, exercising 
the powers of the Subordinate Judge, reversing the decree 
of Mr. SHEBENDRONATA Bangers, Additional Munsif. 


The facts briefly are these :— 


One Sukharaji, by caste a Thakurain, died possessed of a 
house situate within 35 acres of land in Katra, Allahabad, 
belonging to H. H. The Maharaja of Jaipur. On her death, 
Sukkho Nut took possession of the house without any right 
as it appeared that there had been no deed of transfer from 
Sukhbaraji to Sukkho Nut. Before his death Sukkho Nut made 
a will devising the house in question to one Musammat 
Raghunathi who was his mistress. Raghunathi in her turn 
bequeathed bya will dated 30th January, 1915, the said 
house to one Surjan Singh. It appeared that the house was 
occupied by a tenant Ramji Sahai who had been living in 
it from the time of Musammat Sukharaji, but who had paid 
rent after Sukharaji’s death to Sukkho Nut and, after him, 
to Raghunathi during her life-time. This tenant after the 
death of Raghunathi recognising the paramount title of the 
Maharaja of Jaipur attorned to him and paid rent to the 
servants of the Maharaja for such time as he continued to 
live in the house. On 6th October, 1916 he left the pre- 
mises and on 9th October, 1916, Pandit Amar Nath was put 
in possession of the house as the tenant of the Maharaja 
Saheb by the latter’s servants. Surjan Singh first brought 
a suit against Ramji Sahai alone after he had left the 
house and Pandit Amar Nath had occupied it, claiming rent 


* S. A. No. 255 of r931, 
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for the period that he had been in occupation of the house 
since the death of Raghunathi. This suit was decreed. 
Subsequently Surjan Singh brought this suit for ejectment 
and for mesne profits against Ramji Sahai and Pandit Amar 
Nath. The Maharaja Saheb of Jaipur was made a party 
to it on his own application by order of the Court. 


The court of the Additional Munsiff dismissed the suit 
on the ground that Sukharaji’s death having taken place 
within 12 years of the suit and that the possession of Sukkho 
Nat and those that followed him not having ripened into 
full ownership by reason of 12 years’ adverse possession, the 
plaintiff had failed to show any title in him. On appeal 
the learned Judge of Small Cause Court exercising powers 
of the Subordinate Judge decreed the suit im toto holding 
that though Ramji Sahai was let into possession of the 


. house originally by Musammat Sukharaji and though the 


title of the plaintiff was defective by reason of Sukharaji’s 
death having taken place within 12 years of the suit yet not 
only was Ramji Sahai estopped from denying the plain- 
tiff’s title as he had continued to pay rent to Sukkho Nut 
and Raghunathi with full knowledge of their defective title 
but Pandit Amar Nath and the Maharaja too were estopped 
because they had come into possession of the house collu- 
sively through Ramji Sahai. 


Hence this appeal. 

S. M. Sulaiman (with him J. N. Takrw and Sheo Prasad 
Sinha), for the appellants, contended that the lower appellate 
court was wrong in holding that the Maharaja and Amar 
Nath were estopped from denying the title of the plaintiff. 
Even Ramji Sahai would not be estopped from denying the 
plaintifi’s title to whom he never paid any rent and who at 
best claimed only a derivative title by virtue of the will 
executed by Raghunathi in his favour. He referred to 


Lal Mahomed v. Kallanus [1885] I. L. R., 11 Cal, 519. 


Harbans Sahai, for the respondent, laid great stress on 
the finding of the lower appellate court that Amar Nath and 
the Maharaja had by colluding with Ramji Sahai taken pos- 
session of the house and, therefore, they were rightly held 
to be estopped. 


Pasupati v. Narayana [1889] I. L, R., 13 Mad., 335. 


[Sruant, J.—The inference as to collusion is not correct 
when the lower appellate court accepts the facts found by 
the first court. Moreover, how could a tenant’s estoppel 
apply to the Maharaja admittedly not the tenant of the 
plaintiff ? 
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Reliance was placed on a passage in the latest edition +- 
of Amir Ali and Woodroffe’s Law of Evidence. 
S. M. Sulaiman, intervening, referred to 
Annayyan v. Chinnan [1909] I. Le Re, 33 Mad., 366. 
{Struart, J. referred to 
Tadman v. Henman [1893] L. R,2 Q. B., 168] 
Harbans Sahat referred to l 
Girdhari Lal v. Kallu Mistri [1913] 11 A. L, J Ra 341 
S. M. Sulaiman was not called upon to reply. 
The judgment of the Court was delivered by 
Sruart, J.—The facts of the suit out of which this 
appeal arises can be stated very shortly as follows :—There 
is a small house in Katra, Allahabad Oity, standing within 
an area of 35 acres. This area is owned by His Highness 
the Maharaja of Jaipur. This small house was previously 
occupied by a woman called Musammat Sukhraji. She 
died about 1907. Before her death she had let the house 
to aman named Ramji Sahai. He continued to occupy it 
after her death. There was a man called Sukkhu Nut with 
whom Sukhraji had been living as his mistress. On her 
death, Ramji Sahai continued to pay rent to Sukkha Nut. 
Then Sukkhu Nut died. After his death Ramji Sahai paid 
rent to Musammat Raghunati who was a subsequént mistress 
of Sukkhu Nut. When Musammat Raghunati died she made 
a Will in favour of a man called Surjan Singh, the plaintift- 
respondent in this appeal, by which she bequeathed him the 
house in questioh. We have it that Ramji Sahai vacated the 
premises on the 6th October, 1916. Three days after he had 
vacated the premises, Pandit Amar Nath took possession of 
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them under the permission of the Maharaja of Jaipur who , 


claimed the house as having escheated to him after the death 
of Sukhraji. Surjan Singh instituted the suit out of which 
this appeal arises for the ejectment of Ramji Sahai and 
Pandit Amar Nath. The suit was instituted on the 14th 
March, 1918, about eighteen months after Ramji Sahai had 
left the premises. The object, apparently, in including 
Ramji Sahai as a defendant when he palpably could not be 
ejected, was to raise a plea which has been decided in the 
plaintifi’s favour by the lower appellate court. Pandit 
Amar Nath naturally put up the defence that he was holding 
with the permission of the Maharaja and, in consequence 
the Maharaja was joined as a defendant. Ramji Sahai took 
no interest in the decision of the suit. He would not take 
any interest in it as he had left the premises. He contested 
the suit but not seriously. The Maharaja of Jaipur and 
Pandit Amar Nath took as their defence the obvious defence 
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as to the title of Surjan Singh. The Maharaja claimed by 
escheat but he was content to put the plaintiff to proof of 
his title. Then a plea was put forward that the Maharaja 
and Amar Nath could not question Surjan Singh’s title 
under section 116 of the Indian Evidence Act. This plea of 
estoppel has found favour with the lower appellate court 
but it does not find favour with us. It is perfectly clear 
that neither the Maharaja nor Amar Nath were tenants of 
the house in question or that they claimed through Ramji 
Sahai who was the tenant, and, further, there was then 
no tenancy. There can be no estoppel against them. The 
learned Subordinate Judge has found collusion between 
Ramji Sahai and Amar Nath. On the facts as he has found, 
there was no collusion atall. In any circumstances, the 
ordinary doctrine which was laid down in Zadman v. Hen- 
man (1) that third persons not claiming possession of land 
under the tenant are not estopped, has application. The 
Maharaja and Amar Nath, who are the sole appellants in this - 
case, have every right to put Surjan Singh to proof of his title. 
They put him to proof of his title in the court below and there 
can be no doubt as to the fact that he has been unable to 
establish any title. The question of the estoppel of Ramji 
Sahai is of no importance in the decision of this appeal for 
he has not appealed. We, therefore, decree this ap; eal and 
direct that Surjan Singh’s suit against His Highness the 
Maharaja of Jaipur and Pandit Amar Nath stand dismissed 
and we direct that Surjan Singh pay his own costs in this 
appeal and the costs of the Maharaja of Jaipur and Pandit 
Amar. Nath in all courts. 


B. B. B. Appeal decreed. 
(1) [1893] 2 Q: B,, 168. 
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JETHU MISIB ‘ Defendant) 
versus 
GODAWARI DUTT AND ANOTHER (Plaintiffs). * 


Civil Procedure Code (Act V of 1908), section 47-—Second suit for posses- 
ston—Defendants admitting plaintiffs’ title after first decree. 

In a suit brought by the plaintiffs’ father against one Af, through 
whom the defendant claims in this suit, in respect of the property 
in dispute, the defendant admitted the plaintiffs’ right after the 
passing of the decree and paid him the costs of the suit. Later 
M set up his right by adverse possession. The plaintiff thereupon 
sued for possession. Held, that section 47 of the Civil Procedure 
Code did not bar the present suit. 

SECOND ApprkaL from a decree of B. J. Danan Esg., Dis- 
trict Judge of Allahabad, confirming a decree of Basu 
Surpenpra Natu Banens, Officiating Subordinate Judge. 


Sheo Dihal Sinha, for the appellant. 
Kashi Narain Malaviya, for the respondents. 
The judgment of the Court was delivered by 


Goxu Prasad, J.—This is a defendant’s appeal arising 
out of a suit for possession of a house. 

The defence pleaded was (1) adverse possession, (2) that 
asthe plaintiffs’ father had already obtained a decree for 
possession against the defendant and had failed to execute 
it, therefore no second suit lay, and (38) that, when this 
house had been attached by one Baijnath, a creditor of 
Godawari Dutt, the defendant-appellant, put in an objection 
under Order 21, rule 58 of the Civil Procedure Code, and 
succeeded in it, and as Godawari Dutt brought no suit within 
one year under rule 63, so the title of the appellant to the 
property became absolute. All these pleas were found 
against the defendant by both the lower courts which have 
decreed the claim. The defendant comes here in second 
appeal.. The first plea argued before us was that of adverse 
possession. This is disposed of by the lower appellate court 
with the finding that Mania Lal, the former owner of the 
house, admitted the plaintiffs’ title on the 15th of February, 
1908 when he sold the remaining portion of the house to 
the plaintiffs. The present defendant, Jethu, did not set up 
any title adverse to the plaintiffs independently in himself 
but claimed to be in possession with the permission of 
Mania Lal so that there was no adverse assertion of title 
by the present defendant up to the year 1907 when the suit 
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between the present plaintiffs’ father and Mania Lal was 
fought. It appears, however, that he did raise a question of 
adverse title in the year 1913 when he objected to the attach- 
ment and sale of this property in execution of the decree of 
Baijnath against Godawari Dutt. That portion of the claim 
was within 12 years fromthe date of the institution of the 
present suit. The plea of adverse possession was rightly 
repelled by the court below and we disallow it. 


The next question is that the present suit is not maintain- 
able because of the previous suit of 1907 as the finding of 
the lower appellate court is that, after the decree of 1907, 
Mania Lal, the original owner of the house, admitted the 
plaintiffs’ title and paid the costs of the suit. This was in 
1908. In these circumstances, we do not see how the present 
suit is barred by section 47 of the Code of Civil Procedure. 
The then judgment-debtor admitted the plaintiffs’ title and 
paid the costs of the litigation. The present suit is, however, 
based on the allegation that the defendant-appellant denies 
the plaintiffs’ title and sets upa title in himself. Section 
47 of the Oivil Procedure Code is, therefore, no bar to the 
present suit. 


The third point argued before us was that the title of the 
defendant-appellant had become complete because of the 
failure of Godawari Dutt, the then judgment-debtor, to 
question the order passed under Order 21, rule 58 of the Oivil 
Procedure Code, by a suit under rule 63. There is nothing 
on this record to show that the judgment-debtor had any 
notice of the objection made by Godawari Dutt, and having 
regard to the case of Mannu Lal v. Harsukh Das (1), with 
which we see no reason to differ, the present suit is not time- 
barred by rule 63. These are the only points raised ia this 
appeal. They have all failed. We, therefore, dismiss the 
appeal with costs including in this Court fees on the higher 
scale. 


Appeal dismissed. 
(1) [1880] I. L, R., 3 All, 233. 
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JAI NARAIN PANDE ann otHenrs (Plaintiffs) 
Á Versus > i 
BHAGWAN PANDE anb otuers (Defendants) .* 
Hindu Law—Legal necessity—Sale by manager—Questions to be 
determined. A 


In a case where a manager of a joint Hindu family sells joint pro- 
perty and only a part of the consideration is shown to have been taken 
for family necessity, the question for decision is not whether the 
consideration which was taken for legal necessity formed the bulk of 


the consideration, but whether the portion which was not taken for . 


legal necessity was such a small portion as might reasonably be 
left out of account in determining whether the sale should be set 
aside or not. 
SECOND APPEAL from a decree of A. Q. P. Puran Esa, 
District Judge of Benares, reversing a decree of MAULvI 
Musamman Owais Karnuy, Additional Munsif. 


Harnandan Prasad, for the appellants. 
Surendro Nath Sen, for the respondents. 
The judgment of the Oourt was delivered by 


Kanuwatya Lat, J.—The plaintiffs in this case seek to 
set aside a sale deed of a certain fixed rate tenancy, which 
was executed by Richhpal Pandey in favour of the defend- 
ants on the 8th of June, 1911. One of the plaintiffs is the 
brother of Richhpal Pandey; the other plaintiffs are his 
sons. The allegation of the plaintiffs was that they were 
living jointly with Richhpal Pandey, that the said property 
was their ancestral property and that Richhpal Pandey 
transferred. the same without any legal necessity. The sale 
was made for Rs. 375. The trial court found that Rs. 101 
out of the sale consideration represented the amount taken 
for legal necessity, but the lower appellate court held that 
the amount taken for legal necessity was Rs. 275-3. The 
court of first instance had decreed the claim for possession 
on payment of Rs. 101 to the defendants-vendees, but the 
lower appellate court dismissed the claim in its entirety, 
observing that Rs. 275-3 represented the bulk of the sale 
consideration. 


The question in such cases, however, is not whether 
the consideration, which was taken for legal necessity, 
formed the bulk of the consideration, but whether the por- 
tion, which was not taken for legal necessity, was such a 
small portion as might reasonably be left out of account. 

` * S, A. No, 1165 of 1920, 


Kanhaiya 
Lal, J. 


Oivin 
1922 
Tar NARAIN 
PANDE 
v. 
BHAGWAN 
PANDE. 
Kanhaiya 
Lal, J. 


622 aici oovkT [a. Le de bee 


In Girdhart Lal v. Kantoo Lal (1), the sale of a certain 
ancestral property, effected by a father for the payment 
of his debts, was upheld, though a small part of the consi- 
deration was not accounted for. Their Lordships there 
observed: ‘There is no suggestion either that the bond or 
the decree was obtained benami for the benefit of the father 
or merely for the purpose of enabling the father to sell the 
family property and raise money for his own purpose. 
There is nothing of the sort suggested and nothing proved. 
On the contrary, it was proved that the purchase-money 
for the estate was paid into the bankers of the fathers and 
credit was given to them with the bankers for the amount, 
and that the money was applied partly to pay off the decree, 
partly to pay off a balance, which was due from the 
fathers to the bankers, and partly to pay Government 
revenue, and then there was some small portion of which 
the application was not accounted for. But it was not 
because it was a small portion, which was not accounted 
for, that the son, probably at the instigation of the father, 
had a right to turn out the bona fide purchaser from the 
estate and recover possession of it with mesne profits.” 


The point for determination in each case, therefore, is 
whether the portion of the consideration, which was not 
taken for legal necessity, was such a small part as ought 
not to be taken into account in determining whether the 
.sale should be set aside or upheld. It is not always possible 
for the manager of a joint Hindu family to sell property 
exactly for the amount for which the legal necessity might 
exist. He might be able to raise a loan by a mortgage, but 
it might not always be possible for him to find a mortgagee 
willing to take a mortgage of the property for the amount 
required, unless the security given leaves a sufficient margin 
to cover the prizicipal and interest that might” eventually 
fall due on the transaction. In many cases the sale ofa 
portion might be out of the question and fail to commend 
either a purchaser or its proper value. 


The property here sold was a fixed rate tenancy, 
measuring 2'48 acres and assessed to a small rent, but pro- 
bably yielding a considerable profit to the family. The 
amount required to meet the legal necessity was only 
Re. 275-3, and it is not possible to say that Richhpal 
Pandey could not have sold a portion of the property and 
raised the money that was required for the purpose of 
meeting the family requirements, and thus saved the rest 
of the property for the family use. 


a) [1874] L. R, 1 I, As, 321 at 332. 
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In Gobind Singh v. Baldeo Singh (') and Ramdei Kuar 
v. Abu Zafar (2), sales have been set aside under similar 
circumstances. In Nath Ram v. Kanhaiya Lal (8) the same 
question had arisen, and following the above decisions, 
the sale was not upheld as the portion of the considera- 
tion for which no legal necessity had been established, was 
not such a trifling amount as could be left out of account. 
As there pointed out, it is difficult to decide cases of this 
nature upon any fixed arithmetical principle, and the cir- 
cumstances established in each case have to be taken into 
consideration with the nature of the property to determine 
whether the amount, which represented the money not taken 
for legal necessity, was such a small or trifling sum as 
might be left out of account in determining whether the 
transaction should be upheld or annulled. 


A reference has also been made to the decision in the 
Deputy Commissioner of Kheri v. Khanjan Singh (+). In 
that case the sale was annulled on payment of the amount 
for which the legal necessity was found to have been esta- 
blished. In Telaram Roy v. Bagalanand (5), stress was 
laid on the fact that “it would manifestly be impossible 
and possibly prejudicial to the interest of the estate, 
if the widow were held to be bound in every instance to 
sell property for payment of a debt due from her hus- 
band for exactly the sum due to the creditor’. But 
that difficulty does not exist here, because a portion of 
the fixed rate tenancy could at any rate have been sold in 
order to raise the amount for which the legal necessity 
existed. In the circumstances, the entire sale cannot be 
upheld. 


We allow the appeal accordingly, set aside the decree 
of the lower - appellate court and give the plaintiffs-appel- 
lants a decree for possession of the disputed property on 
payment of Rs. 275-3 within six months from this date. 
In case of payment, the plaintiffs will get their proportionate 
costs from the contesting defendants in all the courts. 
If they fail to pay the said amount as above directed, the 
suit shall stand dismissed and the contesting defendants 
will get their costs from the plaintiffs-respondents in all 
the courts. 


Appeal decreed. 
(1) [1903] I. L. R., 25 AlL, 330. (2 p I. L. R, 27 All, 494 
(3) 5. A. No. 382 of 1919 (4) [1907 


11 C W. Ny 474. 
(5) [1910] 14 G W. Na 895. ; 
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MANNU KHAN 
ver sus 
CHANDI PRASAD AND OTHERS. * , 
Criminal Procedure Code (Act V of 1898), section 250—Compensation— 
Whether payable to person against whom proceedings under section 
107 taken. 

Section 250 of the Criminal Procedure Code does not apply to 
cases where proceedings under section 107 of the Code are institut- 
ed at the instance of private persons and in which the accused 
are discharged, Ram Sukh Rai v. Mahadeo Rai, I. L Ro 7 All, 
743 followed. 

* CRIMINAL Rererence made by A. P. CorLert Esg., Dis- 
trict Magistrate of Gorakhpur. 


The parties were not represented. 
The following judgment was delivered by 


Ryvus, J.—Mannu Khan laid information before the 
Magistrate in consequence of which action was taken under 
section 107 of the Criminal Procedure Code against a number 
of persons. After enquiry the Magistrate discharged these 
persons under section 119 of the Criminal Proéedure Code 
and held that the complaint made against them was vexatious 
and frivolous, and ordered the complainant to pay them each 
Rs. 15 as compensation under section 250 of the Criminal 
Procedure Code. On revision -before the learned District 
Magistrate, he has referred the case to this Court witha 
recommendation that the order under Section 250 be set 
aside. Section 250 is only applicable in a case instituted 
by complaint or of information given to a Police Officer 
or to a Magistrate whereupon a person is accused before a 
Magistrate of “an offence”. It has been held by this Court 
in Ram Sukh Rai v. Mahadeo Rai (') that Section 250 does 
not apply to an enquiry under Section 107 of the Criminal 
Procedure Code. That ruling followed an earlier ruling of 
this Court which laid down the same principle, vig., Queen 
Empress v. Lakhpat (2). It seems to me that those cases are 
in point. I accordingly accept the reference and direct that 
if the fines ordered to be paid under Section 250 have been 
paid, TA be refunded, otherwise the order for payment is 
get aside. 


, 


_ Order set aside. 
` * Cr, Ref, No. 319 of 1922. 
W [x885] ILL. R, 7 All, 743 (2) [1893] I. L R., 15 All, 365. 
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GOPAL LAL SETT (Defendant) 
versus 
PURNA CHANDRA BASAK anp ornenrs (Plaintiffs). 


Hindu Law—Wili—Construction—Provision for worship of family idols— 
No gift to idols—Shebaitship— Destination of property—Res Judicata. 


The will of a Hindu testatrix was addressed to her grandson 
and directed that out of the income of certain specific property, 
he should perform the worship of the family idols and that the 
balance of the income should be divided between the representa- 
tives of the three branches of her own family. There was no 
provision for the worship of the idols after the death of the grand- 
son. On the death of the grandson, administration proceedings 
were taken and it was decided that out of the produce of the 
houses belonging to the estate of the testatrix, the worship of the 
idols should be performed and that the surplus should be paid 
equally to the three branches of the family. This was adopted in 
a decree of 1888, to which the respondents’ branch was a party. 


Heid, that there was no gift of the whole property to the idols, 
(2) that no heritable Shebaitship was est&blished, (3) that the 
representatives of the three beneficiaries under the will were entitled 
to the residue absolutely and in equal shares, (4) that the gift 
being a private trust, the settlement of a Scheme under section 539 
of the Civil Procedure Code (1882) could not be ordered and 
(5) that the order in the administration suit was binding on all 
the parties and operated as res judicata. 


Peareth v, Marriot, 22 Ch, Div. 182, followed. 


CONSOLIDATED APPEALS (No. 169 and 170 of 1919) from a 
Decree of the Calcutta High Court in its ordinary Civil 
Jurisdiction, the suit having been heard by a Special Divi- 
sion Bench of two Judges to avoid the necessity of an 
appeal to the Appellate Jurisdiction of the Court. 

One, Gobinda Chandra Basak, a Hindu governed by the 
Bengal School of Hindu Law, died in 1810. He had two 
wives, Kanakmoni and Bhaggobati and had children by 
both. Bhaggobati alone survived her husband. She exe- 
cuted a will which is the subject.matter of the present 
litigation and died in 1841. The will was addressed to her 
grandson Udoy Chand. The respondents represent the 
branch of the children of Gobinda Chandra by Kanakmoni. 

The provisions of the will and the history relating to 
the conduct of the parties is fully set out in the judgment 
of the Judicial Committee. 

The present suit was brought by the first respondent for 
the const: uction of the will and for a declaration that he 
was entitled to the shebattship of the family idols, 
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The Division Bench of the High Court which tried the 
suit held that the respondents were not heirs of Bhaggobati 
and had no right to the shebaitship ; that no heritable 
right of shebaitship was conferred upon Udoy Chand by 
the will; that the succession to the shebaitship opened on 
the death of Udoy Chand; that the appellant Gopal Lal Sett 
and his brother were not entitled to succeed to the shebait- 
ship and the properties. They directed that certain accounts 
should be taken and that a scheme should be submitted for 
the approval of the Court by the persons declared to be 
shebatts for carrying out the religious trusts of the will. 


Hence the present appeal. 


De Gruyther, K: 0C., Dunne, K. C., Ramsay and S. O. 
Chaudhuri for the Appellant. ` 


George Lowndes, K. C., Raikes and Dube, for respond- 
ents, representing the descendants of Kanakmoni. 


Upjohn, K. C. and Brown, for respondents, representing 
the descendants of Bhaggobati. 


Parikh for Khoka, a minor respondent through his 
guardian ad litem. ° 


(The arguments were mainly with reference to the con- 
struction of the Will). 


The judgment of their Lordships was delivered by 


Lorp BucsmasteR.—The history of the litigation of 
which these appeals form part, extending over a period of 
sixty-five years, has been carefully and minutely examined 
àn the judgment of the learned Judges of the High Court of 
Judisature at Fort William in Bengal, from which these 
appeals have been brought. Their Lordships, therefore, do 
not propose to attempt a repetition of the facts, except so 
far only as may be necessary to explain the reasons for the 
opinion they have formed. 


Several questions of interest and of importance have 
indeed been raised and argued, upon these appeals, but the 
true construction of the will of the testatrix, Bhaggobati 
Dasi, lies at the threshold of the dispute, and on the view 
taken by their Lordships of the true meaning of this docu- 
ment, these larger questions do not arise. 


The testatrix, wbo died on the 29th May, 1841, was the 
second wife, and at her death had been for thirty years the 
widow, of one Gobind Chand Basak, a Hindu governed by 
the Bengal school of Hindu law. By him she had had 
three sons and two daughters. The eldest of these sons 
was Pran Krishna Basak, who predeceased his mother and 
left two children, Monmohini Dasi and Udoy Chand Basak. 


. 
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The second son, Joy Krishna, was found to be a person of 
unsound mind in 1838, but be was not a congenital lunatic. 
The third son, Raj Krishna, died in 1821, leaving no 
children. The eldest daughter, Tripura Sundari Dasi, died 
before her mother, leaving a son, Radha Kanta, and the 
second, Golap Dasi, or, as she is sometimes called, Golap- 
moni, survived. By the first marriage of Gobind Chand 
Basak there had been two sons, Radha Krishna Basak and 
Sri Krishna Basak, both of whom survived the widow. 
From them there have been numerous descendants, who will 
be referred to merely by way of description as the Basak 
Branch of the family. In truth the real quarrel in the 
present case lies between the two branches of the same 
family descending from the two wives. Bhaggobati’s will 
was executed on the day of her death. Some question has 
arisen as to the true translation of the will. The differences 
do not seem vital, but in any case their Lordships accept 
the official translation Ex. Ain the suit No. 711, of 1907. 
It is addressed to Udoy Ohand Basak, her grandson, and 
contains on the face of it the following statement :— 


“ Reliance on the feet of Sri.Sri Hariji. 
Joy Gopal. Shiba Thakur’s. 
Anandamoyt Thakurani’s. Gopal Lal Jis.” 


This fact that it is addressed to Udoy Chand is import- 
ant to bear in mind in construing the provisions of the will, 
for the duties that it imposes are clearly placed on him. 
It relates first to certain property which is referred to as the 
Company’s Paper standing in the name of the testatrix, and 
directs that out of the income “ ‘yon’” (that is Udoy 
Chand) “shall perform the sheba (worship, &.) of Sri Sri 
Iswar and the sheba of the ancestral Sri Sri Iswar, ‘you’ 
shall perform the sheba of the said Iswarjew out of the 
income of the ancestral garden called Iswar Gopal Lal Ji’s 
garden, purchased in his name. ‘You’ shall be the person 
in charge of the sheba of all the deities.” There is then 
introduced a separate and definite gift with regard to two 
houses, namely a house at Chowringheé and a house at 
Pathuriaghata, out of which was directed there should be 
performed the sheba of Sri Sri Iswarjew ‘‘as it is at present,” 
and that the remainder of the income should be divided 
between three people, namely, Monmohini, Rada Kanta, the 
son of Tripura, and Golapmoni, thus making provision for 
each one of the surviving branches of her own family 
except Joy Krishna, who was insane. The testatrix then 
refers again to the balance of the interest accruing from the 
Company’s Paper, and directs how that is to be dealt with 
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in connection with religious services. There is no definite 
gift of the residue. 


The first question that arises is whether the gift isa 
gift tothe Idols, or whether there was a gift to any other 
person or, persons charged with the maintenance of the 
Idols. The will is most obscure, but their Lordships think 
that there is certainly no direct gift of the whole property 
to the Idols, nor in the circumstances ought one to be im- 
plied. It is consequently necessary to see in what capacity 
and by virtue of what right the worsbip of the Idols is to 
be carried out. The person on whom the duty was cast 
was undoubtedly Udoy Chand, and the conelasion which 
their Lordships have reached, is that if, as they think, there 
is no gift to the Idols, itis only possible to give effect to 
the provisions of the will by treating it as conferring the 
property upon Udoy Chand. The will is addressed to him; 
upon him throughout all the burdens of performing differ- 
ent duties are cast, and this necessarily involves the 
ownership of the property. 


Their Lordships agree with the High Court in thinking 
that no heritable shebattship was established by the will. 
Udoy Chand was to be shebait during his lifetime, and so 
far as the sheda of Iswar Thakurani was concerned, he was 
directed to perform the ceremonies ‘according to the exist- 
ing arrangements of the skeba” .in concert with his 
stepmother, Shiba Sundari; but after his death no express 
‘provision was made for the worship, and the necessary 
duties will have to be performed by persons properly 
appointed for that purpose. 


Although this has never been declared the true inter- 
pretation of thé will, it is the construction that has in 
effect been acted upon fora considerable period of time, 
for Udoy Chand died on the 8th July, 1842, and upon his 
death administration proceedings were instituted by Golap 
Dasi asking for the usual administration relief. It is-un- 
necessary to pursue the whole course of this suit. Shiba 
Sundari was, on the 14th December, 1857, appointed, jointly 
with the executors of Udoy Chand, to take charge of the 
Idols, and on her death on the 14th August, 1858, members 
of the branch of the family known as the Basak Branch 
were introduced into the suit, and from that time down to 
now some of them have been associated with the perform- 
ance of the duties. , 

The result of litigation and other expenses, however, 
has, as the Board is informed, completely exhausted the 
po part of the moneys derived from the Company’s 

aper set apart for the worship of the Idols, and the claim 
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has consequently been put forward for the balance of the 
rents from the two houses, on the ground that the whole of 
the property was dedicated for the worship of the gods. 
It is unnecessary for their Lordships to determine whether 
- the effect of the gift in the will which gave the income of 
this specially appropriated property to the three named 
beneficiaries without any limitation of time, would be suffi- 
cient to create an absolute gift, for on the 14th December, 
1857, by an order made in the administration proceedings, 
the Court declared that out of the produce of the houses 
belonging to the estate of the testatrix, situate at Chow- 
ringhee and Pathuriaghata, the worship of Sri Joy Gopal 
should be performed, and that the surplus of the said pro- 
duce should be paid as follows, namely, to the representatives 
of Radha Kanta Sett, deceased, one equal third part; to 
the representatives of Srimati Gopal Dasi, deceased, one 
equal third part; and to Srimati Monmohini during her life- 
time and to her representatives after her death the remaining 
one equal third part or share. This order, although it con- 
tains no express words to that effect, amounts to a clear 
and effective declaration by the Court as to the absolute 
interests taken by each of the three named beneficiaries in 
the will, for the payment to the representatives of the 
named beneficiaries admits of no other explanation, but to 
this order the Basak Branch of the family were not parties. 
They were, however, parties to a suit instituted in 1881, 
upon which an order was made on the 15th March, 1888, 
when it was directed that the sum of Rs. 6,849 should be 
regarded as the surplus income derived from the property 
set apart for Sri Joy Gopal, and it was ordered that the 
trustees should divide and pay the same between the parties 
entitled in the proportions mentioned in the decree of the 
14th December, 1857, that is to the representatives of the 
three named beneficiaries in equal shares. There has con- 
sequently been an order binding all parties, based upon 
the view that the property in which thé three beneficiaries 
mentioned were interested was segregated from the rest of 
the estate and set apart for the upkeep of the named Idol 
(Sri Joy Gopal Jee), the surplus belonging to them abso- 
lutely in equal shares. This disposes of the whole matter 
in dispute upon appeal. The learned Judges of the High 
Oourt who carefully examined all these proceedings, thought 
that the question as to the absolute interests of the three 
named beneficiaries had never been definitely raised and 
decided, and that the directions already mentioned were 
only made pending the administration suit. But there is 
no such limitation in the terms of the order, and sucha 
direction given in an administration suit has the effect of 
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an order binding all parties and determines the construc- 
tion to which it gives effect, so that after the lapse of time 
necessary for appeal, it becomes final and conclusive. [See 
Pèareth v. Marriott (1).] 


The questions raised as to whether Joy Krishna was 
prevented from inheriting by virtue of his lunacy, and the 
point decided by the High Court as to the true reading of 
the Dayabhaga do not arise, and their Lordships make no 
pronouncement upon these points. It is only necessary to 
add that both from the terms of the will of Bhaggobati 
herself and from the information afforded by the documents, 
it would appear that one at least of the Idols mentioned in 
the will was ancestral, but even if that were the case, their 
Lordships agree with the High Court in thinking that there 
is not sufficient evidence to prove any endowment prior to 
her death. Their Lordships see no reason to doubt that 
the Court executing the duty of appointing trustees would 
pay due regard to the claims of that branch of the family 
with whom the worship was established and by whom the 
services performed, but they regard the gift as in effect a 
private trust to which the provisions of Section 92 of the 
Code of Civil Procedure would not apply, and consequently 
the establishment of a scheme for its administration, as 
provided by the decree of the High Court, is inappropriate. 


There remains nothing but the question of costs. The 
appellants have to a certain extent succeeded, but they have 
gained a barren victory; they have, moreover, taken 14 
years to bring this matter before the Board since the judg- 
ment of the High Court. Their Lordships will, therefore, 
make no order as to their costs. The cross-appellants, 
represented by Sir George Lowndes, have failed. Mr. 
Parikh’s client appears in the same interest. The only 
persons who have succeeded at all are the representatives 
of the three original beneficiaries; but although the point 
on which they succeed was undoubtedly raised and argued 
in the High Court, for reasons that it is not easy to under- 
stand, the point was never clearly and definitely raised 
before this Board, and no complaint was made by them 
against the judgment of the High Court, although it was 
adverse upon the point. There was, however, sufficient 
mention of the matter in the respondents’ case to permit of 
its argument, and, when argued, no answer to it could be 
found. ‘Their Lordships are not prepared in the circum- 
stances to allow them any costs. i 

Their Lordships will, therefore, humbly advise ‘His 
Majesty (1) that the appeal No. 169 of 1919 should be 

(1) 22 Ch, Div., 182 at 191. 
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allowed in part and the cross-appeal No. 170 of 1919 dis- 
missed; (2) that the decree of the High Court of Judicature 
at Fort William in Bengal dated the 10th day of January, 
1908, should be varied by (a) discharging so much thereof 
as directs a scheme to be submitted for carrying out the 
trusts created by the will of Srimati Bhaggobati Dasi 
deceased, (b) by declaring that according to the true con- 
struction of the said will, the whole of the property of the 
testatrix, with the exception of the houses at Chowringhee 
and Pathuriaghata, was given absolutely to her grandson 
Udoy Chand Basak, charged with the performance of the 
worship of the deities mentioned in the said will except the 
deity Sri Sri Iswarjew, and (c) by further declaring that 
jt appearing that by virtue of two decrees dated the 14th 
day of December, 1857, and the 15th day of March, 1588, 
the residue of the income arising from the said houses has 
been directed to be paid in proportions to the three named 
beneficiaries, Monmohini, Radha Kanta and Golapmoni 
and their respective representatives, the question as to the 
absolute interests taken by the said beneficiaries under the 
said will is res judicata between the parties to these appeals; 
and (3) that there should be no order as to the costs of these 
appeals. 

Appeal allowed in part. 


T. L. Wilson € Co.—Solicitors for Appellant. 
Watkins and Hunter, J. Page Thomas, W. W. Box & 
Co.,—Solicitors for Respondents. 


HIGH COURT. 
HARI RAM anp otHeEns (Plaintiffs) 


ver sus , 
INDRAJ anp orHErs (Defendants).* 


Res Judicata—Second suit for redemption—First suit dismissed for failure 
to pay the amount decreed. 

In asuit for redemption brought by the plaintiffs’ father to 
redeem a simple mortgage, the court ordered redemption on pay- 
ment of certain amount in default of which the suit was to stand 
dismissed. The money was not paid and the defendants recovered 
their costs. Sometime afterwards the plaintiffs brought this suit 
to redeem the same mortgage. e/d, that the dismissal of the 
former suit left the parties in the same position which they occu- 
Pied before the suit was brought and the plaintiffs could sue for 
redemption. Sifa Ram v, Madho Lal, I. L. R., 24 All, 44 
followed. . 
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SECOND APPEAL from a decree of E. R. Nsave Esg., Dis- 
trict Judge of Meerut, confirming a decree of Mr. P. K. Ray, 
Subordinate Judge. 

Surendra Nath Sen, for the appellants. 

E. A. Howard, for the respondents. 

“The following judgments were delivered. 

Ryves, J.—In this appeal two important and difficult 
points of law arise, and our attention has been drawn to a 
number of decisions of the various High Courts in India, 
more or less relevant. I think, however, that we are bound 
by two Full Bench decisions of this Court, and, therefore, 
need not consider nor discuss any other cases. 


The facts are as follows, so far as they are relevant:—The 
father of the present plaintiffs brought a suit in 1905 in 
the court of the Munsif of Ghaziabad, to redeem the simple 
mortgagé now in suit, and obtained a decree for redemp- 
tion on payment of Rs, 2647-11-12 within 6 months, of the 
date of the decree. The decree went on to say, ‘* otherwise 
the suit will be considered dismissed ’’. , : 


The money was not paid and the defendants recovered 
their, costs. Nothing further was done until the present 
plaintiffs brought this suit in the court of the Subordinate 
Judge of Meerut to redeem the same mortgage on payment 
of Rs. 2647-11-12 (as found due in the previous suit). The 
defendants to this suit were defendants in the previous suit 
or their transferees. 

Two main defences were raised: (1) that this suit was 
barred by the rule of res judicata, (2) that, no previous 
tender having been made, it was premature. 


Both these contentions were upheld by the two lower 
courts who dismissed the suit. Hence this appeal. Both 
findings of law are challenged in appeal. 

The second point can be disposed of at once. The recent 
Full Bench case Raghunandan Rai v. Raghunandan Pandey('), 
(which was decided subsequently to the decision of the lower 
courts), lays down that atender under section 83 of the 
Transfer of Property Actis not a necessary condition pre- 
cedent to a suit for redemption. 


There remains the first point. Did the decree in the 
previous suit extinguish the mortgage, or can the plaintiffs, 
even if it did not, maintain this suit in the face of the 
previous decree? This puts the defendants’ case at its 
broadest. It seems to me, that so far as we are concerned, _ 
we are bound by the Full Bench ruling in Sita Ram v. ~ 


(1) [1921] L L. R, 43 All, 638. 
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Madho Lall (1) and must be guided by that decision if it is 
applicable. 

It is true that the mortgage there was usufructuary, where- 
as here it is simple. I do not think this in any way affects 
the ratio decidendi of the ruling. In David Hay v. Rasi- 
uddin (2) the mortgage was also usufructuary, but the learned 
Judges, who decided that case, were at pains to point out 
that this circumstance: was not considered by them as 
material to the question of law which they decided. It was 
this ruling which necessitated the Full Bench, in order to 
consider whether it was correct, and the Full Bench definite- 
ly overruled it. Incidently I may note that one of the 
grounds on which the decision in Hay’s case was based, 
and which was repeated here, was that the Legislature con- 
templated that there should be one suit, and only one, for 
redemption. This view, which prevailed in this Court for 
some time, was held to be untenable by the Full Bench. 


The question referred to the Full Bench was quite general. 
Kyox, A. C. J., in the opening of his judgment, says : — 


“What we have now to consider and determine is whether a 
mortgagor who has obtained a decree for redemption, which does 
not contain a provision that if payment is not made on the date 
fixed by the Court, the mortgagor shall be absolutely debarréd of 
all right to redeem the property, and who has not enforced that 
decree and has not paid in the decretal amount within the time, 
can subsequenily bring a second suit for redemption of the mort- 
gage in respect of which such decree was obtained.” p 47-48 

The decree in the Full Bench case was unusually worded. 
It provided that on default of payment, ‘the judgment 
should after the expiry of the time fixed in the decree be 
considered “ma adum”,—translnted by Knox, A. C. J. ag 


“ annihilated ”, and by Bangers: and AIKMAN, JJ., as “ non- 


existent ”. 

The learned judges concurred in holding that a mort- 
gagor has an unfettered right to sue for redemption unless 
that right has been extinguished by act of the parties or by 
an order of a court. They goon to say that, having regard 
to the provisions of sections 92 and 93 of the Transfer of 
Property Act, (which sections were in force when the decree 
in 1905, in this case, was passed) the proper decree in-a 
redemption suit should have ordered, under the last clause 
of section 92, that in default of the payment directed under 
the previous provisions of that section, the mortgaged pro- 
perty be sold. ; 

Then under section 93 it was open to the mortgagee to 
apply for the sale of the mortgaged property, in which event 

(1) [190r] I. L. R., 24 All, 44. (2) [1897] L L. R, 19 All, 209. 
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the Court “shall order that the mortgaged property or a 
sufficient part thereof be sold and that the proceeds of the 
sale (after defraying throughout the expenses of the sale) 
be paid into Court and applied in payment of what is due 
tothe defendant (mortgagee), and that the balance be paid 
to the plaintiff”. The section goes onto say that ‘On 
the passing of any order under this section, the plaintifi’s 
right to redeem and the security shall, as regards the pro- 
perty affected by the order, both be extinguished ”. 


The Full Bench held that unless the defendant obtained 
an order of sale as provided in section 93, the.mortgage was 
not extinguished, and that, therefore, the equity of redemp- 
tion remained intact and the mortgagor's right to redeem 
still subsisted. 

At the same time, however, it was pointed out, that even 
if the decree inthe redemption suit was not drawn in 
accordance with the law, nevertheless it might be so worded 
that, if allowed to become final, it would bar a second suit 
for redemption by the rule of res judicata, and, as a case 
in point, reference was made to Rasmasami v. Sami (1) 
where the decree provided that in default of payment within 
the period fixed by the Court, “the mortgagor shall be 
debsrred from redeeming” the property afterwards. 

What I think, therefore, we have to do here is to construe 
the decree in the previous case of 1905, and see whether 
though not framed in accordance with law, it has declared: 
that the result of non-payment was then decided by the 
decree to involve the extinguishment of the mortgage, ‘and 
so debar the plaintiffs from ever again suing to redeem. 

Mr. Howard for the respondents strenuously argues that 
this is so. He says: The suit was a suit for redemption, 
it was decreed. and the amount, very different from that 
alleged by the plaintiffs, was determined and the plaintiffs 
were given a fixed time within which to pay that amount, 
in which case their suit would be decreed with the neces- 
sary consequences ; if they failed to pay in the money 
as directed, their suit “ would be considered dismissed ”. 
This, he argued, meant that the court held that failure to pay 
in time involved not only that the suit was dismissed but 
that any subsequent suit must be dismissed, because the 
decision amounted to a declaration that the right to redeem 
had been extinguished. _ 

` The decree certainly does not say so; nor does it say 

anything about the extinguishment of the relations of mort- 

gagor and mortgagee, or that the right to redeem will 

henceforth be barred (as is the Madras case, cited supra), 
(1) [1893] I. L, R., 17 Mad., 96. 
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I think the reasonable interpretation (in the absence . 


of anything obviously to the contrary), is to hold that the 
decree means what it says, that is that the suit will be dis- 
missed leaving the parties in the position they occupied 
when the suit was brought. A similar interpretation was 
put by the Full Bench on the decree in the case before it. 

To hold otherwise would mean that the Court deliberately 
intended that the plaintiffs should be debarred, in the event 
of their failure to pay the decretal amount in time, from 
obtaining the possible advantage they might be entitled to, 
if a proper decree had been prepared and if the proper 
procedure indicated in section 93 had been adopted by the 
mortgagees. It might be that only a part of the mortgaged 
property would have had to be sold to satisfy the mort- 
gage debt, in which case the surplus of the sale monies, if 
any, and the balance of the property unsold, would go to 
the mortgagors plaintiffs, free of all liability, because the 
mortgage debt and the security for it, would both be ex- 
tinguished. 

In the face of very clear and unmistakable words, in the 
decree, I would be loath to give it this, unnecessarily broad 
interpretation. 

In ‘my opinion the appeal should be allowed, the decrees 
of both lower courts be set aside, and the case returned to 
the trial court through the district court to be restored to, 
its original number and tried according to law. Costs 
throughout, including in this Court fees on the higher seale, 
to be costs in the cause. 


STUART, J.—I concur. I have nothing to add to the 
decision that the suit is not premature, and very little to 
add on the remaining point. 


In view of the Full Bench Decision in Sita Ram v. Madho 


Lal (1) there seems to me to be only one question which 


requires an answer. Did the decree of 1905 expressly or 
impliedly debar the plaintiff from redeeming in a future 
suit, and extinguish his right of redemption unless he paid 
the amount decreed within the time prescribed? I would, 
agreeing with my learned brother, answer that question in 
the negative. The appeal should, therefore, be allowed. 


By TuE Court :—The appeal is allowed. The decrees of 
both lower courts are set aside. The suit will be remanded 
to the trial court, through the District Judge, to be restored 
to its original number and tried according to law. ~ 
Appeal decreed. 
(1) [1901] I. L. R, 24 All, 44 : 


» 
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ARJUN SINGH (Defendant) 


versus 
PARBATI (Plaintiff) .* 

Civil Procedure Code (Act V of 1908), section 144 (2)—Suit for damages 
by a defendant to prior suit—Injury to property by reason of former 
suit—Costs no adequate compensation. f 

Section 144 (2) of the Code of Civil Procedure does not bar á 
suit for recovery of damages by a successful defendant against an 
unsuccessful plaintiff where the bringing of the original suit neces- 
sarily involved an injury which could not be compensated by the 
grant of costs in the suit. 

By an arbitration award a moiety of debts due to /’s husband 
was awarded to her, and the other moiety to A. A brought a suit 
for declaration that award was of no effect and that he was entitled 
to all the property. He got a decree in the court of first instance 
but the High Court held the award to be good. In the meantime 
several debts due to the estate became barred by limitation. He/d, 
that P's suit for- recovery of damages sustained by her in con- 
sequence of A's suit was not barred by the provisions of section 144 
(2), Civil Procedure Code. 

SECOND APPEAL from a decree of Basu SHEKHAR NATH 

Banggii, District Judge of Mainpuri, confirming a decree of 

Basu RaauunatH Prasap, Subordiuate Judge. 


Narain’ Prasad Asthana and Shambhu Nath Chaube, for 
the appellant. 


A. P. Dube, for the respondent. 


The judgment of the Court was delivered by 


Stuart, J.—The facts of the suit out of which this appeal 
arises are these. Ganga Prasad Tiwari died in Mainpuri in 
1911. He left a widow Musammat Parbati. Arjun Singh 
claimed to be his adopted son; Musammat Parbati set up that 
Arjun Singh was not the adopted son of Ganga Prasad. On 
the 8th October, 1911 Musammat Parbati and Arjun Singh’ 
executed an agreement in writing by which they undertook 
to refer their disputes to the arbitration of a certain Dambar 
Lal. Dambar Lal accepted the arbitration and made an 
award on the 8th November, 1911 by which he awarded a 
moiety of the debts due to the deceased to Arjun Singh and 
the remaining moiety to Masammat Parbati. He awarded 
Musammat Parbati a life interest in other property. Arjun 
Singh instituted a suit on the 6th May, 1912 against Musam- 
mat Parbati for a declaration that the award in question was 
of no effect as against him and that he was the adopted son 
of Ganga Prasad and the owner of the entire property left 
by the latter. 


*S. A. No. 135 of 1921. 
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The learned Subordinate Judge of Mainpuri decreed the 
suit in his favotr by a judgment of the 31st March, 1913 and 
Musammat Parbati appealed to the High Oourt who on the 
16th November 1915 found that the award was a good and 
binding award and dismissed Arjun Singh’s suit. 


The present suit has been brought by Musammat Parbati 
against Arjun Singh for damages sustained by her in conse- 
quence of his suit. The lower appellate court has decreed 
her relief to a certain extent. It has allowed her compensa- 
- tion in respect: of the bonds which became time-barred bet- 


`. ween the 3lst March, 1913 and the 16th February, 1915 


the period during which she was precluded from suing on 
the bonds owing to the existence against ber of the judgment 
of the Subordinate Judge which was eventually set aside. 
Arjun Singh appeals to this Court on a prayer that the-whole 
suit of Musammat Parbati should stand dismissed. Musam- 
mat Parbati files cross-objections requesting that she should 
be granted relief more than was allowed her by the lower 
appellate court. 


The first plea taken by Arjun Singh is that no such suit 
as that brought by Musammat Parbati can lie. In support 
of this plea his learned counsel relies in the main on a deci- 
sion of a Bench of the Oaleutta High Court in Mohini Mohan 
Misser v. Surendra Narain Singh (!). The facts in that case 
were that Mohini Misser had sued Surendra Narain Singh 
for an injunction restraining the latter from erecting an 
indigo factory on certain land. A temporary injunction was 
given to the plaintiff, and finally a mandatory injunction was 
given to him by the trial court. That mandatory injunction 
was set aside by the District Judge but restored by the High 
Court of Caleutta. Their Lordships of the Privy Council 
subsequently decided on appeal that the plaintiff was en- 
titled to no relief and dismissed the suit. The defendant 
then sued the plaintiff for damages in respect of the loss that 
he had undergone owing to his inability to carry on the 
indigo business during the period that he was restrained 
under the orders of the trial court and the High Oourt. The 
Bench decided that no such suit for damages could lie. We 
regret we are unable to accept the view of the law taken by 
the learned Judges in deciding that case. Great stress was 
laid by them upon the observations of Bowen, L. J., in Quarts 
Hill Consolidated Gold Mining Co. v. Eyre (2). We have 
looked to the decision of the court of appeal in that case for 
authority, but we do not interpret the authority of that case 
as it has been interpreted in the Oalcutta case to which we 
have referred. We find it, on the contrary, to support the 


() [z914] LL. R, 42 Cal, 550. (2) [1883] 11 Q. B. De 674. 
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conclusion that such asuit as this does lie. It was laid down. 
therein that the mere failure of a litigant to establish his - 
claim to a relief in a civil suit does not necessarily—in fact 
does not usually—give the successful party a cause of action - 
for damages simply by reason of his success. Even if an 
action has been brought falsely and maliciously and without 
reasonable or probable cause, it does not follow that the 
bringing of the action will furnish a cause of action in a sub- 
sequent suit to the person who has been sued. The first 
step is to prove special damage, and in the absence of the 
proof of special damage no action for damages will ordinari- 
ly lie. The reasons are shortly that the bringing of an 
ordinary action does not as a natural or necessary conclusion 
involve any injury to a man’s property, and, further, that the 
only cobts which the law recognizes and for which it will 
compensate him, are the costs properly incurred in the action 
itself. For this the successful defendant has already been 
compensated. Therefore as stated by Bowsgn, L. J., the bring- 
ing of such an action even maliciously and without reasonable 
or probable cause will not ordinarily support a subsequent 
action for malicious prosecution. Butthe caseis different 
where the. bringing of an action does ‘as a necessary conse- 
quence involve an injury to property which cannot be 
compensated by the grant of costs in the action, and in that 
very case, Quarts Hill Mining Co. v. Eyre (1), it was held 
that an action did lie for falsely, maliciously and without 
reasonable or probable cause presenting a petition to wind 
up a trading company. 

What are the facts here? Arjun Singh, after agreeing 
to have the dispute as to the property with Musammat 
Parbati decided by the award of a competent arbitrator, re- 
siled after the award had been made, and instituted a snit 
against Musammat Parbati in consequence of which she 
was deprived fora certain period of all right to enforce the 
payment of certain debts due to her deceased husband with 
the result that their payment in certain instances became 
impossible owing to the action of the law of limitation. Here 
is a special damage following as a direct consequence of the 
action of Arjun Singh. Could Musammat Parbati have re- 
covered compensation for this damage by the awarding to 
her of costs in the previous proceeding? We are satisfied 
that she could have obtained no compensation in this man- 
ner. Could she have obtained that compensation under the 
provisions of section 144 of the Civil Procedure Code? -We 
are of opinion that she could not have obtained compensa- 
tion under that section for the payment of damages in respect 
of the injury which she had suffered was not properly conse- 


-o = wey = G) [1883] r: Q. B. Da 67— 2. ) 


VOL. xx.] HIGH COURT 639 


‘ quential on the reversal of the Subordinate Judge’s decree 
by the High Court. It has to be noted that the Subordinate 
Judge’s decree was merely for a declaration that a certain 

. award was bad in law and that Arjun Singh was the adopted 

son of Ganga Prasad. The High Oourt directed that the 

suit should stand dismissed on the ground that the 
award was a good award and that the question as to 
whether Arjun Singh was or was not the adopted son 
of Ganga Prasad did not require to be decided. As a result 
of the dismissal of the suit on appeal and the reversal of the 
decree, the question of the payment of damages to Parbati 
owing to her incapacity to bring suits from 3lst March, 

1913 to 16th February, 1915, certainly did not arise. So the 

provisions of section 144 (1) have no application. Section 

144 (2) reads as follows :— 

“No suit ‘shall be instituted for the purpose of obtaining any 
restitution or other relief which could be obtained by application 
under sub-section (1)”. 

We understand this sub-section to mean that where res- 
titution cannot be obtained by application under sub-section 
(1) as is the cage here, there is no bar to the institution of a 
suit. We thus find that the relief which has been awarded 
to Parbati by the lower appellate court could be legally 
awarded to her in a suit of the nature which she brought, and 
we find that onthe merits she was entitled to that relief. 
This concludes the appeal. 

With regard to the cross-objections we are of opinion 
that the lower appellate court has rightly decided the matter 
and that it has given Musammat Parbati all the relief to 
which she is entitled and that it is not possible to grant her 
any more. For the above reason, we dismiss the appeal and 
the cross-objections. The appellant will pay his costs of the 
appeal and those of the respondent. The respondent will pay 
her own costs to the cross-objections and those of the 
appellant. 

Appeal dismissed. 
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RAM CHANDAR (Plaintiff) 
x versus 
JAIL MAL anp otHers (Defendants).* 


Limitation Act (IX of 1908), article 181—Amendment of decree—Only | 


` alteration in figures—Accrual of right to apply. 

The right to apply for preparation of a final decree for sale on 
a Mortgage accrues on the date fixed by the preliminary decree for 
payment of the mortgage money. Where a preliminary decree fixed 
the 22nd March, 1917 for payment of the mortgage money but a 
wrong amount was entered by mistake and subsequently the decree 
was amended on 27th April, 1917 and an application for prepara- 
tion of the final decree was made on 27th Aprik 1920: Ae/d, that 
there being no alteration of the decree on 27th April, 1917, the 
application was barred by limitation. 

Exxoution SECOND APPEAL from a deeree of E. R. Nzave 
Esq., District Judge of Meerut, confirming a decree of 
Mr. P. K. Roy, Subordinate Judge. 

The following cases were referred to in the court below 
by the parties :— 

Gajadhar Singh v Kishan Jiwan Lal, {1917] I L. Ra 39 All, 
641. 

Amar Chandra Kundu v, Asad Ali Khan, [1905] I. L. R., 32 
Tal., 908. 

Ram Autar Shukul v. Bhagelu Sahai, [1916] 34 I. C, 204 

Akhmad Khan v Gaura, [1917] 16 A. La J. Ry 143s 

Girdhari Lal Agarwala, for the appellant. 

Sital Prasad Ghosh and Kailas Chandra Mital, for the 
respondents. ` : i 

The judgment of the Court was delivered by 

Ryvzs, J.—The plaintiff obtained a preliminary decree 


for sale on a mortgage on the 22nd of January, 1917. Accord- 


ing to that decree the mortgagors were given time up to 
the 22nd of March, 1917 to pay in the decretal amount. On 
the 22nd of February, 1917, the plaintiff applied to the 
court stating that by a mistake in the office Rs. 2,350-9 had 
been entered in the decree, whereas, according to the 
judgment, Rs. 2,486-9 should have been the figure. This 
application was allowed and the figure Rs. 2,350-9 was 
struck out and Rs. 2,486-9 snbstituted in its place. This 
was on the 28th of April, 1917. On the 27th of April, 1920, 
the plaintiff applied for preparation of the final decree. On 
objections by the defendants, ‘the application was dismissed 
as being time-barred. It is admitted that Article 181 of 
*E. S. A. No. 735 of 1921. 
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the Schedule to the Indian Limitation Act applies, that is 
to say, that an application such as this, for the preparation 
of a final decree, must be made within three years from the 
time ‘when the right to apply accrues”. 


Itis argued on behalf of the appellant that the right to 
apply did not begin until the 28th of April, 1917 when the 
, decree was amended. It seems to us that the right to 
apply accrued on the 22nd of March, 1917 and that inas- 
much as this application was made more than three years 
after that date, it was: time-barred. In our opinion, there 
was no alteration in the decree. It cannot be said that 
the decree as amended on the 28th of April, 1917 was 
a new decree. The mere fact that by a clerical error a 
wrong sum had been entered, does not affect the case any 
more than if by a mistake the name of one of the parties 
had been misspelt. 

In our opinion, none of the cases relied on, on either 
side, in the court below have any application. 


The appeal fails and is dismissed with costs including 
in this Court fees on the higher scale. 


Appeal dismissed. 


RAM LALLAN SINGH (Plaintiff) 
versus 
HARAKH NARAIN RAI anp otHenrs (Defendants).* 


Code of Civil Procedure (Act Vof 1908), Order XXII, rule (¢)—Capa- 
city of defendants—Legal representatives— Limitation —Formal pos- 
session—Starting of fresh period. 

One J mortgaged 8 pie share of his Zamindari property to one 
U. Five out of 8 pie share was sold in execution of a revenue 
court decree and were purchased by Z's brother, D, and his nephews 
Cand J. J died leaving C as his heir and C sued for and obtained 
possession of $ of 5 pie share. The mortgagor’s widow mado a 
gift of the whole property to her nephew Af. Us son then sued 
the donee for sale of the mortgaged property and made D and C 
als defendants but as legal representatives of Z. A decree for 
sale was passed on 15th December, 1894, and the property was sold 
and purchased by the father of the plaintiffs on 2oth December, 
1902 and formal possession was given to them on 18th October, 
1905. The defendants purchased the share of Cin execution of 
a decree for money on 20th November, 1920. The Plaintiffs sued 
for possession. 


Held, that the defendants being parties to the suit brought by 
U s son, could not be allowed to claim to redeem the property in 
he present suit. 
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Held, also that the delivery of formal possession to the predeces-. 
-sot-in-title of the plaintiffs gave them a fresh starting point of 
limitation and the suit was not barred by limitation, Jang Bahadur 
Singh v Hanwant Singh, 19 A. L. J. R., 469, distinguished. 


SECOND APPEAL from a decree of W. R. Q. Morr ESQ., 
District Judge of G.rakhpur, modifying a decree of Knwaga 
ABDUL ALi, Subordinate Judge. 


The facts of the case sufficiently appear from the judg- 
ment of the Court. 


Shiva Prasad Sinha, for the appellant, submitted that 
the present defence was barred by the principle of res 
judicata. To the suit which culminated in the decree of 
1896, Chiranjit Prasad, the present defendant’s predecessor- 
in-title, was a party, and he had the fullest opportunity 
of redemption. If he did not avail himself of it, he was now 
estopped and so were the defendants. He relied on the 
principle laid down in 


Sri Gopal v. Pirthi Singh, [1897] I L. Rọ 22 All, 110 
affirmed by the Privy Council in 
Sri Gopal v. Pirthi Singh, [1902] 24 All, 429. 

The court below had relied upon the expression “ appro- 
priate to his character as legal representative of the deceased 
defendant ” in Order 22, rule 4, ol. (2) of the Civil Procedure 
Code. It was true that Ohiranjit Prasad was made a party 
as ‘heir and legal representative’ of Ishri Prasad, but there 
was nothing ‘ inappropriate’ in the defence. 


Kameshwar Prasad v. Rajkumart Rattan Koer, (1892) LL R., 
20 Cal, 79. 

There was nothing dissimilar or that which could lead to 
confusion. After all, Ishri Prasad was the mortgagor too. 
If Chiranjit was brought on the record as the ‘legal repre- 
sentative’ of Ishri, he was there as the nephew of Ishri and 
also as the representative of the person from whom he 
derived his title to redeem. There was thus no ‘ dissimi- 
larity’. 

On the question of limitation, he submitted that the 
defendants could not raise this point. The plaintiff’s father 
obtained formal possession on the 18th of October, 1905. 
To that proceeding Chiranjit was a party, andthe present 
suit was brought within twelve years from that date. 

Thakur Sri Radha Krishna Chandvaji v. Ram Bakadur, [1918] 
ILL. R, 16 A. L» J. Ru 33: 

Harnandan Prasad (for Iswar Saran), for the respond- 
ents, submitted that the suit was not barred by the rule of 
res judicata. Chiranjit was made a party only as the ‘heir 
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and legal representative’ of the deceased. He relied on 
Order 22, rule 4 al. (2) of the Code of Civil Procedure. To 
hold that he could raise any other defence, will be to say 
that the words “ sppropriate to his character ” were mean- 
ingless. The case in 20 Cal., was an authority on the ques- 
tion of res judicata and not on the procedure laid down in 
Order 22. 

Further, the suit was barred by limitation. Plaintiff’s 
father merely obtained formal possession. He never obtain- 
ed actual possession. 

„Jort Bahadur Singh v. Hanwant Singh, (1921) 19 A L.J R, 
469. 

Shiva Prasad Sinha was heard in reply. 

The judgment of the Court was delivered by 


Goxvut Prasap, J.—This appeal and the connected appeal 
No. 942 of 1919 arise out of one suit. The appeals are by two 
sets of defendants. The facts which have given rise to these 
two appeals are briefly as follows. Ishri Prasad Rai was 
the owner of an eight pie share in a certain village. He 
_ hypothecated the aforessid share to B. Udit Narain Rai 

under two hypothecation bonds of the 24th of June, 1876 
and the 2nd of July, 1877 respectively. Later on five 
pies out of the hypothecated property were sold in execu- 
tion of a revenue court decree against the mortgagor and 
were purchased by his brother Dip Narain and his nephews, 
Chiranjit and Jaimangal, on the 20th of March, 1882. Ishri 
Prasad Rai died later on ard his widow Mt. Sona Kunwar 
succeeded to a Hindu widow’s interest in the property. It 
appears that on the 3rd of September, 1890 Mt. Sona Kun- 
war made a gift of the whole of the 8 pie share to her 
daughter’s son, Mababajrang Dat. Chiranjit and his brother, 
Jaimangal, who were two, out of the three, purchasers of the 
5 pie share, were own brothers and members of a joint 
Hindu family. Jaimangal died without leaving any issue 
and Qhiranjit became the owner of his share also by right 
of survivorship. He sued for possession of a two-third of 
the property purchased at auction and obtained a decree 
against the donee, Mahabajrang Dat, on the 16th -of March, 


1895. B. Udit Narain, the mortgagee, died and after his, 


death a suit for sale was brought by his son, and, 
later on, the son also having died during the pendency of 
the suit, his widow Mt. Sheobarta Kuari obtained a decree 
for sale on the two mortgages against Chiranjit, Dip Narain 
and Mahabajrang Dat on the 15th of December, 1896. On 
the 20th of December, 1902 in execution of this decree the 
mortgaged property was sold ‘and was purchased by the 
father of the plaintiff and defendant No. 4 and he obtained 
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possession on the 18th of October, 1905. This is how the 
plaintiff claims a title in the property. Onthe 20th of 
November, 1902 the defendants Nos. 1 to 3 purchased two- 
thirds of the five pie share purchased by Chiranjit and 
Jaimangal in execution of a simple money decree passed 
under section 90 of the Transfer of Property Act. Defend- 
ant No. 4, whose father had purchased the whole of the 8 
pie share, mortgaged a portion of it consisting of specified 
plots to defendant No.5. Thisis how the other defend- 
ants have been impleaded inthe suit. The plaintiff says 
that the mortgage by defendant No. 4 who was a member 
of a joint Hindu family with the plaintiff is unlawful and 
void as against the plaintiff. His further contention is 
that he along with defendant No. 4 owned the property 
purchased by them in execution of the mortgage decree 
and defendants Nos. 1 and 2 being purchasers ina simple 
money decree, have no right to withhold possession from 
them. It will be important to bear in mind that to the 
suit which terminated in the decree on 15th December, 1896, 
Ohiranjit was impleaded as a party after the death of 
Mt. Sona ‘Kunwar, the widow of the mortgagor. He was 
along with others impleaded asa representative of Sona 
Kuar and notas a purchaser of the mortgaged property. 


The points raised by defendants Nos. 1—3 are, firstly, 
that they were not made parties to the suit as purchasers, 
and hence they had no opportunity of redeeming: the mort- 
gage and they should now be given an opportunity to do 
so, and the plaintiff’s suit should be dismissed, and, secondly, 
that the plaintiff’s suit is barred by limitation. 


The first court decreed the plaintiff’s claim for posses- 
sion of half of the property. On appeal by the two sets of 
defendants, the lower appellate court has in the appeal by 
defendants 1—3 passed the following order. “TJ, therefore, 
modify the decree of the court below by dismissing the 
suit for possession of half of 3 pie and 5% chatak share 
together with joint possession of the sir and khudkasht 
lands appertaining to this share.” Andin the appeal by 
defendant No. 4, he has passed a decree for possession of 
half of the lands entered in the mortgage deed of the 5th 
of February, 1917, on payment of Rs. 350 with interest at 
Rs. 6 per annum from the 5th of February, 1917 to the 
date of the payment. 


The plaintiff comes here in second appeal and the first 
point taken in this appeal is that Chiranjit having been a 
party to the suit for sale in execution of which the plain- 
tiff’s predecessor-in-title purchased the property, the de- 
fendants, who represent Ohiranjit, are now debarred from 
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raising the plea that as purchasers in execution of a simple 
money deeree they have still got a right to redeem the 
property. 

It is contended on behalf of the defendants in reply, that 
they were made parties to that suit as heirs and legal 
representatives of the widow of Ishri Prasad Rai and could 
not have pleaded their own subsequent purchase having 
regard to the express provisions of Order XXII, rule 4 of 
the Code of Civil Procedure. 


In our opinion we do not see how the defendants have 
been prejudiced by this action of the mortgagee. The 
mortgage decree certainly gave six months time to the 
defendants judgment-debtors for payment of the mortgage 
money. If these defendants wanted to save their property, 
they could have repaid the money within the time allowed. 
They were parties to that decree and cannot now be heard 
to say that they had not an opportunity of. redeeming this 
mortgage. They have no title as against the plaintiffs. 


The second point taken in this appeal is that the suit 
is barred by limitation inasmuch as the plaintiff did not 
obtain actual possession of the property sold to him, and 
reliance is placed on a Full Bench ruling of this Court in 
the case of Jang Bahadur Singh v. Hanwant Singh (1). 

In our opinion that ruling does not apply to a case like 
the present one in which the property is zemindari property 
and is let out to tenants for cultivation and is not ofa 
nature of which actual possession could be obtained by the 
purchaser as in the case of a house. We think the delivery 
of formal possession to the predecessor-in-title of the 
plaintiff gave a fresh starting potnt of limitation and the 
present suit is within time from that date and is not barred 
by limitation. So that so far as the defendants Nos. 1—3 are 
concerned, there is no valid reason why the claim should 
have been dismissed against them. 


(The rest of the judgment refers to a connected appeal.] 


The result is that we set aside the decree of the District 
Judge except as to costs and restore the decree of the court 
of first instance with the modification that the decree for 
possession of half the mortgaged property is to be subject 
to the payment of Rs. 350 by the plaintiff to defendant 
No. 5. So faras these appeals are concerned, the parties 
will bear their own costs. 


Appeal decreed. 
(1) [1921] 19 A. L. J. R., 469. 
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KEDAR NATH anp anotues (Defendants) 
Versus 
DATTA PRASAD SINGH anp axorarR (Plaintiff and 
Defendant).* 


vendee. 

Where a Zemindar claims a right to a fourth share in the sale 
proceeds of a house situated on a site which belongs to him, by 
virtue of a long established custom which he proves to the satisfac- 
tion of the Court, the vendee cannot escape liability by merely 
proving that he has „paid the entire sale consideration to the 
vendor. It is the duty of the vendee to see that 4ag-i-chaharum is 
paid to the vendor. Dhandai Bibi v. Abdur Rakman, I. L. R., 23 
All, 209, Heera Ram v, Deo Narain Singh, [1867] NOW. P., 
HL C. R., 63, referred to. 

SECOND APPEAL against the decree of Aut Ausart Esq., 
Subordinate Judge of Aligarh, affirming a decree of NAWAB 
Husain Esq., Munsif, Hathras. : 


The material facts appear from the judgment. 
Surendro Nath Sen, for the appellants. 

Sital Prasad Ghosh, for the respondents. 

The judgment of the Court was delivered by 


SULAIMAN, J.— Second Appeals No. 449 and 606 of 1921 
are connected. These are cross-appeals by the plaintiff 
and defendants respectively arising out of the same suit. 
The plaintiff Zamindar brought a suit to recover one-fourth of 
the sale proceeds together with interest, on account of a sale- 
deed dated the 14th of December, 1916, executed by the defend- 
ants second party in favour of the defendants first party in 
respect of seven shops and two houses including one ruined 
house in the form of a chabutra or platform. The plaintiff’s 
case was that he is the owner of the sites of all these houses 
and that under a custom which prevails in the village of 
Mursan where the property sold is situated, the Zamindar is 
entitled to claim his hag-t-chaharum. On behalf of the 
defendants the-custom alleged by the plaintiff was denied and 
it was further pleaded that the inhabitants of the village of 
Mursan, which was alleged to be a town and not a mere agri- 
cultural village; were absolute owners of their houses and 
lands and had a right of sale, and it was further pleaded 
that the defendants had been in adverse possession of the 
property in suit and the plaintiff was not entitled to any 
relief. 

S, A. No.-606 of 1921» 


a 
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The court of first instance in a very careful and well- 
reasoned judgment decreed the claim of the plaintiff for re- 
covery of one-fourth of the sale proceeds together with 
interest at 6 per cent. per annum but dismissed the claim as 
regards the recovery of possession. This decree was affirmed 
on appeal by the learned District Judge. 


The plaintiff in his appeal contends that the decree dis- 
missing his claim as to the recovery of possession was not 
-correct. It appears that in the court of first instance during 
the pendency ef the suit as well as during the course of its 
hearing and agruments, it was admitted on behalf of the 
plaintiff that the owners of houses in this village are also 
the owners of their sites and that both can be transferred 
by them to strangers. This admission alone is sufficient 
to dispose of the appeal of the plaintiffs. If the defendants 
are owners of the sites of the houses, it is quite clear that 
the plaintiff is not entitled to recover possession of those 
sites on their sale. Furthermore, there is a good deal of 
evidence on the record which goes to show that persons 
whose houses have fallen down have still a right left to 
them to transfer the sites. .It did not also appear that this 
platform had really been abandoned by the last occupier 
and had become an ordinary piece of parli or waste land. 
In view of all these circumstances, both the courts below 
were of opinion that the plaintiff was not entitled to get a 
decree for actual possession of the sites. We think that 
this view was correct. Sseond Appeal No. 449 of 1921 ac- 
cordingly fails. : 

The other appeal is an appeal by the defendants-vendees 
in which they challenge the finding of the courts below that 
there is a custom under which the plaintiff was entitled to 
recover hag-t-chaharum. Although there are concurrent 
findings of both the courts below nevertheless it is open 
to the appellant to show to us that the evidence adduced by 
the plaintiff is legally insufficient to prove the custom relied 
upon by him. 

The evidence to prove the custom appears to be fairly 
voluminous. On behalf of the plaintiff, in the first instance, 
there is au entry in the wajib-ul-are of 1873 which clearly 
states that in this village the Zamindar hag a right to recover 
one-fourth of the sale proceeds in case of sales of houses by 
the inhabitants and the agricultural] tenants of this village. It 
is true that at the time when this wajib-ul-ars was prepared, 
there was a single zamindar, the predecessor-in-title of the pre- 
sent plaintiff, and itis urged, therefore, that the recital therein 
was simply dictated by asingle proprietor. This would mere- 
ly reduce the value of the wajit-ul-arz, but there is this addi- 
tional fact that the wajib-ul-arg was actually verified and 
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attested by a number of residents and tenants and inhabi- 
tants of the village numbering 45 besides the patwari. In 
addition to this, we have a judgment ofthe year 1884 in 
which a claim to enforce this right against the mortgagor 
was actually decreed. The plaintiff has also produced 28 
sale-deeds, on 22 out of which there are actual endorsements 
to the effect that one-fourth of the sale proceeds have been 
paid. In respect of three of them, there are entries in the 
plaintiff’s books that hag-t-chaharum was paid. The plain- 
tiff has also produced his account books, from the year 
1884 up to date of suit which account books have been ac- 
cepted by the courts below as genuine and which go to prove 
that on each and every occasion when a gale took place, the 
Zamindar did realize one-fourth of the sale proceeds. In 
addition to this documentary evidence, there are some 50 
witnesses produced to depose generally as to the existence of 
the custom alleged by the plaintiff and the realization of 
hagq-i-chaharum by him and his predecessor. ` 


The defendants produced a number of sale-deeds, all of 
which were prior to the year 1884 and they relied on the 
circumstances that in four of them which are originals there 
are no endorsements of payment. As to other documents, 
they are merely copies. The fact that no haq-i-chaharum 
was paid is not proved by these deeds. The four original 
documents which were produced were prior to the date of 
1884, and the plaintiff was not able to produce account 
books prior to 1884 because thosé account. books had been 
filed in an earlier suit and were never taken back. Even 
the defendants’ witnesses admitted that the plaintiff tried to - 
realize his hag-t-chaharum from each and every person liable 
for the same but stated that he realized hag-+-chaharum from 
those vendors who were willing to pay them. The evidence 
adduced by the plaintiff was voluminous and has been care- 
fully considered by both the courts below. They are agreed 
in finding that the plaintiff has succeeded in proving an 
universal and ancient right to recover hag-i-chaharum. No- 
thing has been shown to us in argument which would justify 
us in differing from the view taken by the court below. 
The case has been approached from the right point of view 
by the courts below and there.is no legal defect in the rea- 
soning adopted. We are accordingly unable to differ from 
the view taken by the courts below. The result is that the 
finding of fact must be accepted. 


It is, however, contended by the learned advocate for the 
defendants-appellants that in any case this right cannot be 
enforced against the vendees, and that even if there wasa 
custom of hag-i-chaharum, the right can only be enforced 


VOL. Xxx.) HIGH COURT 649 


against the vendor who has been paid the full sale consider- 
ation. This point, however, is governed by authority. The 
rule of law was laid down clearly in the Full Bench case of 
Heera Ram v. Hon'ble Sir Raja Deo Narain Singh (1). In 


that case it was clearly pointed out that ‘The Zamindars’ . 


customary due is payableon the transfer by sale of house 
property ; and this equally (after the sale has become abso- 
lute) whether the sale was in its inception, conditional or 
not. The Zamindars’ right is to a share of the purchase 
money; it is not merely a right to claim that share from the 
vendor. It is, therefore, incumbent on the purchaser, if he 
would acquit himself of all liability, to see that thé Zamindar 
is satisfied in respect of his due, and he cannot discharge 
himself by a payment to the vendor.” The learned Judges 
in that case pointed out that both the vendor and the vendee 
were primarily liable to the Zamindar and the Zamindar had 
a claim against both-although the vendee may, if he has any 
such right, ultimately re-imburse himself from the vendor. 
A different consideration might arise in the case of a right 
arising out of contract between the Zamindar and occupier, 
but if the right is based on custom, then it has been held 
that it is the duty of the vendee to see that hag-i-chaharum is 
paid to the Zamindar. The vendee cannot get rid of his 
liability by merely proving that he has paid the whole con- 
sideration of the vendor. He ought to see that the one-fourth 
of the sale price actually goes to the Zamindar. If the 
Zamindar had not had his share, a joint decree should be 
passed against the vendor and the vendee leaving the matter 
to be decided in a subsequent suit. This has been folllowed 
in a number of cases by this Court. We may only refer to 
the case of Dhandei Bibi v. Abdur Rahman (2), where it was 
pointed out that in the case of a customary right to receive 
haq-t-chaharum, where it did not appear that the Zamindar’s 
right to share of the purchase money was limited to a right 
‘to claim it from the vendor alone, the right can be enforced 
against the vendee also. In the present case we have care- 
_ fully read the wajib-ul-are which records the custom relied 
upon by the plaintiff and we are convinced that the right to 
recover hag-t-chaharum was in no way limited to a claim 
against the vendor alone. That being so, the joint decree 
passed by the court of first instance which was affirmed on 
appeal by the lower appellate court, was correct. The result 
is that Appeal No. 606 of 1921 also fails. 

We accordingly order that both Appeals No. 449 and 606 
of 1921 be dismissed with costs including fees in this Court 
on the higher scale. 

. Appeal dismissed. 
(x) [1867] N. W. P., H. CR., 63. (23) [1901] I. L. R., 23 All, 209. 
xx 82? R 
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BAIJNATH GOENKA (Defendant) 
versus 
RAVANESHWAR PRASAD SINGH (Painii. 


I jonali or joint estate— Decree for possession of certain respective shares 
— Subsequent partition—LExecutability of decree—Substituted shares, 
enguisy into— Question relating to execution— Civil Procedure Code 
(Act V of 1908), Section 47. 

A decree, though for possession of certain respective shares in 
a joint estate, may be executed in respect of the substituted shares 
on a subse quent partition of the estate. The question asto what 
such substituted shares are, is a question arising between the par- 
ties and relating to the execution and satisfaction of the decree 
within the meanirg of section 47 of.the Code of Civil Procedure. 


CONSOLIDATED APPEALS (No. 4 of 1921) from two decrees 
of the Patna High Court, reversing two decrees of the 
Subordinate Judge of Monghyr. 


The respondents or those whom they represent were 
joint owners along witha number of persons of a ‘certain 
Mahal Bisthazari, in which they held a large area called 
djmalt or joint Bhare. They were jointly liable for the 
revenue of that area. For arrears of revenue this joint_ 
share was sold by auction and was purchased by the appel- 
lant on the 9th September, 1901. In 1902 the respondents 
or those whom they represent instituted a suit against the 
appellant to have the sales of the 9th September, 1901, set 
aside and to obtain possession of their respective shares. 
The suit was decreed by the trial court on the 30th June, 
1904, and eventually by an order of His Majesty in Council, 
on the 3rd February, 1915. 


Meanwhile, partition of this joint or ijmalt share under . 
the provisions of the Bengal Estates Partition Act of 1897 © 
was completed in 1908. 


The respondents apphed for the execution of the decree 
of the 30th June, 1904. The appellant resisted execution 
on the ground that that decree could not be executed now 
to obtain possession of the shares substituted on the basis 
of the partition of 1908. The Subordinate Judge gave 
effect to the appellant’s contention and dismissed the appli- 
cation ; on appeal, the High Court set aside the order of 
the Subordinate J udge and remanded the application to the 

- Subordinate Judge for the purpose of ore which ~ 
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were the shares which by the partition had been substituted 
for the original shares. 


Hence the present appeal. 
De Gruyther, K. C. (Dube with him), for the appellants :— 


The decree of the 30th June, 1904 is not capable of 
execution, as it was only for possession of certain shares. 
After the -partition the parties have to establish their right 
to possession of the substituted shares by suit or to apply 
to the Judicial Committee for an amendment of their Order 
of 3rd February, 1915. 


Lowndes, K. C. (Wallach with him), for the respond- 
ents :— 


The decree of the High Court is right. The inquiry as 
to what are the shares substituted by the partition of 1908 
is a question arising between the parties and relating to the 
execution and satisfaction of the decree within the meaning 
of Section 47 of the Civil Procedure Code. Section 47 (2) 
is intended for the purpose of enabling the Courts to treat 
applications as suits or vice versa. 


De Gruyther replied. 
The judgment of their Lordships was delivered by 


Sir Jonn Epax.—These are three consolidated appeals. 
It will be convenient to dispose at once of the appeal in 
which Musammat Bibi Nabi Zohra is the appellant. That 
appeal is not supported, and will be dismissed with costs. 


In the other two appeals which will now be considered, 
Rai Baijnath Goenka was the appellant ; he is now dead, 
and is represented by his minor son through his mother and 
guardian, his next friend. These two consolidated appeals 
are from two decrees, dated the 24th April, 1917, of the 
High Oourt at Patna, which reversed the decrees, dated the 
22nd February, 1916, of the Subordinate Judge of Monghyr, 
by which the Subordinate Judge dismissed applications by 
the respondents here or those whom they: represent for the 
execution of a decree of the Subordinate Judge of Monghyr 
of the 30th June, 1904, which on the advice of the Judicial 
Committee of the Privy Council had by an order of His 
Majesty in Council of the 3rd February, 1915, been restored, 
except as to villages Matasi and Mirzagunj. 


\ 

. In order that the questions in -dispute in these appeals 
may be understood, it is necessary to refer briefly to some 
facts and to the history of the litigation in which these 
appeals have arisen. és 
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Mahal Bisthazari, in the District of Monghyr, which 
included 360 villages, was jointly owned by a number of 
persons, including the respondents or those whom they 
represent. The owners of the specified but undivided shares 
had applied for and obtained from the Collector a separa- 
tion of accounts under Act XI of 1859. There was left a 
large area of the Mahal called the ijmali, or joint share, the 
owners of which remained jointly liable for the revenues 
due, or to become due, in respect of that area. The respond- 
ents or those whom they represent owned. in the sjmals 
share 14 annas, 1 dam (pucca) out of 16 annas (pucca) of 
village Lohara, and shares in village Padmaot and other 
villages, The revenue due in respect of the ijmali share was 
in arrear in 1901, and the tjmali share was sold by the 
Collector by auction on the 9th September, 1901, and was 
purchased by Baijnath Goenka, who was placed in posses- 
sion as the purchaser. Applications to the Collector for 
the partition of Mahal Bisthazari had been madein 1876, . 
and the proceedings to partition were continued under the 
Bengal Estates Partition Act, 1897. The partition had not _ 
been completed on the 9th September, 1901, but it had been ` 
completed before the decree of the Subordinate Judge of 
the 30th June, 1904 was made in suit No. 596 of 1902. 


In 1902 the respondents or those whom they represent 
and other share owners brought suit No. 596 of 1902 against 
Baijnath Goenka to have the sale of the 9th September, 
1901 set aside, and to obtain possession, and the Subordi- 
nate Judge, by his decree of the 30th June, 1904, set aside 
the sale and decreed possession and mesne profits in favour 
of the respondents, the mesne profits to be ascertained in 
‘execution. The Subordinate Judge, when he made that 
decree, apparently had not been informed that the Collector 
had completed the partition, or indeed that proceedings for 
partition had been commenced. He made his decree in 
favour of each plaintiff or set of, plaintiffs in the suit for 
possession of his respective share as if no partition had 
taken place. The shares specified in his decree are the 
shares to which the plaintiffs would have been entitled res- 
pectively if no partition had taken place, and Section 26 
of the Estates Partition Act, 1897, was not in the decree 
complied with. Baijnath Goenka appealed from that decree 
to the High Oourt at Calcutta, and that High Court, holding 
that the sale was valid by its decree of the 1st May, 1907, 
get aside the decree of the 30th June, 1904, of the Subordi- 
nate Judge. From that decree of the High Court at Cal- - 
cutta, the respondents appealed to His Majesty in Council. 
That appeal to His Majesty in Council came before the 


Board in 1915, and the Board taking the same view of the 
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irregularity and invalidity of the sale of the 9th September, 
1901, upon which the Subordinate Judge had made the 
decree of the 30th June, 1904, advised His Majesty that the 
decree of the High Oourt at Calcutta should be set aside 
and that the decree of the Subordinate Judge should be 
restored, except as to the villages Matasi and Mirzagunj, 
as mentioned in the order of His Majesty in Council of the 
3rd February, 1915. The Board in so advising His Majesty 
was unaware of the proceedings for partition, and was not 
informed by the parties or by any one of those proceedings. 


After the order of His Majesty in Council of the 3rd 
February, 1915 had been made, the respondents applied to 
the Subordinate Judge of Monghyr for execution of the decree 
of the 30th Jane, 1904, and for possession of the lands which 
had been substituted by the partition for the shares which 
they had been entitled to before the partition. Baijnath 
Goenka objected, and the Subordinate Judge, being of opinion 
that he could not in execution of the decree of the 30th June, 
1904, grant possession of the substituted shares, as they were 
not the shares mentioned in the decree of the 30th June, 1904, 
and that the decree-holders could nof get possession of the 
substituted shares without bringing a'regular suit to establish 
their title to them, by his decree of the 22nd February, 1916, 
dismissed the applications for execution. From that decree 
of dismissal the respondents appealed to the High Court at 
Patna. The appeals were heard’together, and it was con- 
tended on behalf of Baijnath Goenka that the decree of the 
30th June, 1904, could not be executed, and that it would 
be necessary for the respondents ‘here either to get that 
decree varied by an application to the Judicial Committee, 
or to establish their title by a suit. The learned Judges 
of the High Court at Patna held that the decree of the 30th 
June, 1904,: could be executed by giving possession of the 
substituted shares, and that an application to the Judicial 
Committee was not necessary, nor was & separate suit neces- 
sary, and by their decree of the 24th April, 1917, they 
allowed the appeals and directed the Subordinate Judge to 
restore. the applications for execution to his pending file 
and to-hold the enquiries necessary for ascertaining which 
were the shares which by the partition had been substituted 
for the original shares. From these decrees of the 24th 
April, 1917, Baijnath Goenka brought these two consoli- 
dated appeals, 


Their Lordships agree with the High Oourt at Patna that 
the decree of the 30th June, 1904, could be executed by 
giving these respondents respectively possession of the 
‘substituted shares and that no.application to the Judicial 
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Committee was necessary. The questions as to what were 
such substituted shares were questions which arose within 
the meaning of Section 47 of the Code of Civil Procedure 
1908, between the parties and related to the execution an 
satisfaction of the decree of the 30th June, 1904. . 

At the conclusion of the arguments in these two consoli- 
dated appeals, their Lordships were informed by counsel 
that no stay of execution having been granted, the decree 
of the 30th June, 1904, has been executed pursuant to the 
directions given in the decree of the High Gourt at Patna 
of the 24th April, 1917. 

Their Lordships will humbly advise His Majesty that 
these two consolidated appeals should be dismissed with 
costs. 

Appeal dismissed. 

Watkins & Hunter.—Solicitors for the appellant. 


T. L. Wilson & Co.—Solicitors for the respondents. 
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MOHAMMAD SULAIMAN (Defendant) 
VOrSUS 
SAKINA BIBI anp BADULLAH (Plaintiffs). * 
Transfer of Property Act (Act IV of 1882), section 51—Ostensible 
owner—Manager’s possession whether that of a. 

S, the owner of the house in dispute, made a will in favour of 
one B while she was going to Mecca. Three years later, B, who 
was acting as manager during her absence, made an application to 
the Municipal Board stating that he was not aware if S was alive 
or dead and asking his name to be substituted in Municipal 
registers in her place. This was done. Ø, thereafter, sold the house 
to the defendant. S returned within six years of her departure and 
sued the defendant for ejectment. /He/d, that the possession of Z as 
manager and the entry of his name ia the House Tax Register 
in the circumstances stated, could not be treated as sufficient evi- 
dence of ostensible ownership and the sale was not binding on S. 

SECOND APPEAL Êróm a decree of E. H. Asnworru ESQ., 
District Judge of Cawapore, reversing a decree of Basu 
Kasur Prasad, Subordinate Judge. 


S. M. Sulaiman and Kailas Nath Katjw, for the . 
appellant. 

E. A. Howard and B. E. O'Conor, for the respondents. 

The judgment of the Oourt was delivered by 

KANHAIYA LAL, J.—The dispute in this appeal relates to 
a house situate in Cawnpore city. The house belonged to 
*S. A. No, a41 of 1921. 


. 
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Musammat Sakina, the- plaintiff-respondent. In the begin- 
ning of 1912 she went to Mecca, leaving the house in charge 
of a-relation of hers named Badulla, Before leaving for 
Mecca, she had executed a will by virtue of which she had 
bequeathed an interest in that house to Badulla on her 
death. At Bombay she got herself re-married to a person 
named Nur Jamal and went with him to Mecca where she 
stayed for two years. On her return she went to Delhi 
where she stayed with her husband. 


Meanwhile .an application was made by Badulla to the 
Municipal Board, Cawnpore, on the 81st May, 1915, stating 
that he was not aware of the whereabouts of Musammat 
Sakina who had gone on pilgrimage, nor certain whether 
she was dead or alive, and praying that the house might be 
entered in his name, as he was her only heir. This applica- 
tion was granted and the name of Badulla was entered in 
the Municipal house-tax register in the place of Musammat 
Bakina. On the 30th September, 1917, he sold the house 
for Rs. 2,500 to the defendant-appellant, and the question 
for consideration in this appeal is whether the plaintiff is 
bound by that sale. The court of first instance found that 
the defendant-appellant had taken reasonable care to ascer- 

` tain the title of Badulla before taking a sale-deed from him 
and that he had acted in good faith and purchased the 
house for valuable consideration. The lower appellate 
court, however, held that Badulla was not the ostensible 
owner of the house with the express or implied consent of 
Musammat Sakina and the sale was not, therefore, binding 
on her. That finding is challenged here. On the question 
as to whether the defendant-appellant had made reasonable 
enquiries before purchasing the property, the finding of the 
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lower appellate court was that he had done so, and stress is ` 


laid on behalf of the defendant-appellant on that finding as 
militating against the decree which the lower appellate 
court has passed in favour of the plaintiff. 


It appears from the statement of the defendant-appellant 
himself that he was aware that Musammat Sakina was 
originally the owner of the disputed property. He had as- 


certained that fact when he examined the Municipal house- | 


tax register. Had he made a further inquiry, he would have 
learnt that the name of Badulla was substituted in her 
place by means of an application in which Badulla had 
admitted that he was not aware whether Musammat Sakina 
was dead or alive. Musammat Sakina had been absent 
from Cawnpore for not more than six years. The defendant- 
appellant states that he had made enquiries from certain 
neighbours and was led by them to believe that Badulla was 
the owner of the house, but that enquiry could hardly be 
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tented: Lag ‘sufficient i in view of the fact that he knew that, 
Mugammat Sakina was the original owner of the house and 
no satisfactory information was available as to whether she 
had actually died. The presumption of death could not . 
have been made before the lapse of seven years. Badulla 
was only the manager of her property, and as pointed out- 
in the case of Jamna Das v. Uma Shankar (1), the posses- 
sion of a manager cannot be treated as sufficient evidence 
of ostensible ownership with the consent, express or im- 
plied, of the real proprietor within the meaying of section 
41’of the Transfer of Property Act. The entry of the name 
of Badulla in the house-tax register was only made for the 
purpose of assessment and. collection of house-tax and was 
not intended for registering title, aod as their Lordships 
of the Privy Council say in Merwanji Muncherjt Cama v. 
The Secretary of State for India in’ Council (2), such an 
entry is not always enough to induce a person to think.that 
the person whose name was entered was the proprietor and 
had a right to sell the property which was entered in his 
name.: In Partap Chand v. Saiyida Bibi (8), a Government 
official owning Zamindari property had caused that Zamin- 
dari property to be recorded in the Revenue papers in the 
names of his young sons and the latter subsequently sold 
portions of the property and mortgaged others. The vendee 
and the mortgagee had satisfied themselves that the pro- 
perty had been recorded for some years in the names of the 
sons but had made no further enquiries as to whether the 
property had really belonged to the sons or not. It was 
held by this Court that the transferee, though acting in 
good faith, had not taken reasonable care to ascertain that 
the transferor had power to make the transfer. 

On the facts found, it cannot, therefore, be said that the 
enquiry made by the defendant-appellant was sufficient. In 
fact what he had already. learnt was sufficient to put him on 
his guard and induce him to make further enquiries before 
taking a sale-deed froma person who had practically got 
his name entered in the Municipal house-tax register either 
under some mistaken notion or by fraud. The plaintiff- 
appellant explains in her statement that she was under the 
impression that the rent of the house was being utilised in 
the repairs of a certain mosque and no adverse inference 
can be drawn from the fact of her having omitted to claim 
or realise rent from the person who was in charge of the 
house whilst she- was away. We donot consider that sec- 
tion 41 of the Transfer of Property Act is applicable, and 
dismiss this appeal with costs. 

Appeal dismissed. 

(1) [tor4] 12 A. L, J. Rar (2) [r915] 190 W.N, 1056. 

- (3) figor} I. L. R, 23 Al, ya ~ 
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ISMAIL AND OTHERS. PUAN 

: VErEUS 1922 
` BUNDA.* April, 19. 

Code of Criminal Procedure (Act V of 1898), section 137 (1)—Procedure | —— 
to be followed on complaint being filed. STUART, J, 


When an accused person, to whom notice under section 133 of 
the Code of Criminal Procedure has been issued, appears and 
shows cause/ the court should itself go into the evidence before 
making the order final and should give a judicial decision in the 
Matter. Where the court made the order absolute only on the re- 
port of the Tehsildar: Ae/d, that the order was illegal. 


CRIMINAL REFERENCE made by H. J. COLLISTER Esq., Ses- 
sions Judge of Meerut. 


‘ The parties were not represented. 


Referring Order:—This matter under section 133 of the Cri- 
minal Procedure Code has been dragging on since June of 1920, 
and its handling by the court has not been creditable. 


I have been taken through all the history of the case, but I do not 
think it is necessary to repeat it in this order. The proceedings 
were instituted on the application of one Bunda, who complained 
to the court that the present applicants had built a wall and had 
thereby obstructed a public road. This was on 23rd June, 1920. 
Bunda’s statement was recorded on the back of the application and, 
so far as I can gather, that was the last occasion on which he appear- 
ed inthe court, Thereafter, reports were called for and submitted 
by the Qanungo, the Naib-Tahsildar and the Tahsildar. The last 
report was submitted by the Tahsildar on 3rd January, 1922, and 
two days later, the court passed the following order :—" The Tah- 

. sildar has inspected the spot and reports that the wall built by 
Chhoten is the cause of the trouble. Notice to issue under section 
140, Criminal Procedure. (More than one notice had beea issued 
by the court under section 133.) It is pleaded before me that the 
court's order quoted above was nota legal and valid order, inas- 
much as the provisions of section 137 (r) of the Criminal Procedure 
Code were not complied with. In my opinion this contention is 
sound, The applicants had appeared and shown cause (in fact they 
bad filed no less than three written objections on differént “occa- 
sions) and had filed documentary evidence. But the court hag re- 
corded no findings on those objections, and there is nothing to 
show that it gave even a perfunctory glance at the documents. Sec- 
tion 137 (1) of the Procedure Code lays down that “If he (f. 4, the 
opposite party) appears and shows cause against the order, the 
Magistrate shall take evidence in the matter as in a summons case.” 
It was thus clearly intended by the legislature that the court should 

. itself go into evidence before making a preliminary order final and 
should give a judicial decision in the matter, But in the case be- 
fore me, the court has not taken any evidence on behalf of Bunda 
(the original applicant for proceedings under section 133) and has 
* Cr. Ref. No. 172 of 1922 
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‘not considered the evidence put in by the applicants. Nor does it 
appear that they or their counsel were heard Before the final order 
was passed, In my opinion the order of the court contains no 

judicial decision, such as is required by the law, and J, therefore, 
direct that the record, together with this order, be submitted to the 
Hon’ble High Court with a recommendation that the order of the 
court below be set aside. 


The following judgment was delivered by ` 
Sruant, J.—I agree with the view taken by the jared 


Sessions Judge, and I direct the order in question to be set 


gide. 


Order set aside. 


PEARE LAL anp otHers (Defendants) 
versus 7 
SUNDER SINGH ann otamzRs (Plaintiffs),.* 


Hindu Law—Debts— Onus of proof—Shifting of onus on plaintifs. 


The onus of supporting a mortgage cf joint Hindu family pro 
perty is on the creditor. But inthe absence of evidence tending 
to shake confidence in the transactions themselves or in the con- 
duct and care of manager, or of the creditor, the onus is shifted 
back on the sons or member of the family who desire to repudiate 
the transaction. 


In 1906 a mortgage of joint family property was made in favour 
of the plaintiffs by the manager of the defendants’ family. The 
consideration was made up of several debts including four earlier 
bonds of 1892 and 1897. These later dccuments were not on the 
record but there was nothing to show that the manager went out 
of his way to borrow money for purposes ‘which he knew to be 
unlawful or those which could confer no benefit on the family. 
Held, that the presumption must be in favour of the legality of 
those documents and the burden of proof shifted to the shoulders 
of the defendants who desired to repudiate the transaction. Banga 
Chandra Dhar Biswas v. Jagat Kishore, [1916] 43 I. A., 249. 


First APPEAL froma decree of Basu Hanuman PRASAD 


Varma, Subordinate Judge of Budaun. - 


Surendro Nath Sen, for the appellants. 

Rasa Als, for the respondents. 

The judgment of the Court was delivered by 

Warsa, J.—In our view this appeal fails. It raises in 


form a nice question of onus in a case where the law has 
uncontrovertibly placed the onus of proof to support a 
-mortgege of family property upon the shoulders of the 


* F, A No, 195 of 1920 
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creditor. It is sufficient for the purpose of the preéeding 
statement to refer to the judgment of Sm JomN STANLEY 
in the case of Chandradeo Singh v. Mata Prasad (1), which 
has received the expressed approval and adoption, if one 
may use the term of the Privy Council, more than once and 
particularly in the case of Sahu Ram Chandra v. Bh 
Singh (2), and we of course faithfully adhere to that deci- 
sion which may be gaid to have a force in India equivalent 
to statute law. 


We adopt also the principle laid down by the Privy 
Council, as expressed in the concluding words of the 
opinion of their Lordships delivered by Lorp Saw 
in the case of Sahu Ram Chandra v. Bhup Singh (*), 
where he says that in order to validate a transaction of 
mortgage of family property by the father or manager 
there must be not only formal antecedency, but antecedency 
in date combined with real dissociation in fact. The courts 
in India are warned not to give effect to mortgages brought 
into existence merely to cover a breach of trust and what 
is called an unreal antecedency. : 


But the question of onus is not a mere question of law. 
Once the principle of onus has been settled, the question 
still remains in the decision of each particular case, as to 
whether, having regard to’ the transactions which have been 
established by evidence, the onus still remains where it was, 
or whether, on the other hand, it has been made to shift, and 


one might cite, if any useful purpose would be served by | 


citing them, cases in which the onus has been shifted several 
times during the process of elucidating a case in consonance 
throughout with the general principle of law governing the 
question of onus in such circumstances. So that in each 
particular case whether the onus has been shifted or not, 
becomes a mixed question of fact and law or rather a 
question of the due application of a recognized principle to 


the shifting scenes and circumstances of the countless ` 


varieties of human life in business. An illustration of the 
way in which the onus may be totally shifted without any 
express evidence beyond what may be afforded by the docu- 
ments or the admitted circumstances of the case, which are 
common ground to both parties, is to be found in the case 
of Banga Chandra Dhar Biswas v. Jagat Kishore Chow- 
dhari (8) where ancient documents affecting an alienation 
by Hindu widows, which would a priori be totally contrary 
to law and which contain mere recitals of necessity which 
prove nothing except that the parties to the deeds were 
anxious to make other people believe that there had been 

(1) [1909] I. L. R, 31 All, 176. (2) [tg17] I L. Ra 39 All, 437. 

(3) [1916] 43 L A., 249. 
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necessity, and the admitted circumstances in which such 
deeds had been entered into, were held sufficient as a matter 
of fact and common sense to shift the onus, and in the 
absence of anything to the contrary, to justify the findings 
of fact sufficient to support the documents. In this case 
we have (we do not propose to enter into a detailed history 
of the transaction), broadly speaking a document which is 
sued upon in 1918 dated 1906 in respect of which the credi- 
tor has succeeded in showing a sum roughly of Rs. 3071 to 
have been made up of various liabilities, not ip themselves 
open to objection, except two earlier mortgage bond liabili- 
ties dated respectively 1898 and 1899. It is in respect of 
these two mortgage bond liabilities that Dr. Sen in his able 
argument has seriously challenged the view taken by the 
learned Judge. On the question of legal necessity these 
two documents are silent. They do no more than reopen 
previous liabilities traceable to four prior transactions, two 
of which had occurred in 1892 and two in 1897, which are 
brought forward, and reaffirmed as existing liabilities and 
discharged by the fresh contracts made in 1897 and 1899. 
These prior transactions are not on the record. Both parties 
were either content, or compelled, to rest upon the state of 
the evidence without the assistance of these documents, and 
‘to rely upon such inferences as the court could legitimately 
draw from the evidence in such condition. There 1 is nothing 
- to show us, and it by no means follows from one’s experience 
of these and other instances, that, if these documents had 


- been brought upon the record, they would not again have 


opened out a fresh vista of prior transactions of business 
loans brought forward, and reaffirmed by them, and throw- 
ing the parties back another stage in the history of this 
family’s borrowings. As a matter of business and common 
sense which are really matters of fact, we decline to take 
judicial notice of the fact that fathers of joint Hindu fami- 
lies, or managers or kartas as the case may be where the 
father is dead, are necessarily and chiefly occupied in going 
out of their way to borrow money for purposes which Lane 
know to be unlawful and which can confer no benefit u 

the general body of the family to which they belong an of 
which they are the respected heads. On the contrary, the 
presumption must be in their favour, vis., that inasmuch as 
their own interests are indissolubly interwoven with the 
interests, and one may say also the affections of the other 
members of the family, it is after all not paying a very high 
compliment to their character and natural inclination to 
presume, unless there is something to arouse suspicion in 
the evidence of the case, that the object of going through 
all this trouble of raising loans is to assist and benefit the 
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joint family. The learned Judge in this case has contented 
himself with finding that the Rs. 3000 was borrowed for 
‘legal necessity to pay antecedent debts and for family ex- 
penses and that, therefore, to that extent the sons were bound 
by the mortgage, and nobody can doubt, to apply Lorp 
SHaw’s language, that the transactions of 1898 and 1899 
were really antecedent and dissociated in fact. The opinion 
of the Privy Council as expressed by Lord BUOKMASTER in 
the case of Banga Chandra Dhar Biswas v. Jagat Kishore 
Chowdhurt (1) seems to us to be peculiarly appropriate. 
To hold otherwise, that is to say to hold in cases of transac- 
tions which go back beyond the stage at which direct evi- 
dence can possibly be expected from the creditor, and to 
destroy the liability if such evidence is not forthcoming, 
would result in deciding that-a title becomes weaker as it 
grows older, so that a transaction perfectly honest and 
legitimate when it took place, would ultimately be incapable 
of justification merely owing to the passage of time. 


We are prepared to hold in this and similar cases, that 
in the absence of evidence tending to shake confidence in 
the transactions themselves, or in the conduct and care of 
the manager,.or of the creditor, the onus is shifted back on 
to the sons or members of the family who desire to repudiate 
the transactions. We might add to the observations of 
Lorp Buoxmaster that to hold otherwise is to hold out to 
litigants the deliberate invitation, one might use the word 
temptation, to attempt to conform to an impossible standard 
of evidence by calling direct testimony which must of 
necessity be valueless and frequently deliberately perjured. 
There is enough of this sort of thing in the trial courts as 
it is without any further encouragement being given to it 
by us. Taking a broad view, although there are exceptions 
to every rule, we ourselves are not prepared to call upon 
the creditor to trace every rupee ina transaction which 
broadly speaking is obviously honest and properly entered 
into. We think that the creditor has done all that he was 
required to do by the decisions of the Privy Council in this 
matter, that the learned Judge has come to a right conclusion 
and that this appeal must be dismissed with costs. 


Appeal dismissed. 
(x) [1916] 43 I. A., 249. 
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SHUJA-UD-DIN AHMAD 
versus 
EMPEROR. * 

Penal Code (Act XLV of 1860), section 477A—Forgery to cover 

oe misappropriation—Char ge of forgery not sustainable. . 

‘ Where a Judge finds that the accused in order to save himself 
from the coasequences of misappropriations made by him, makes 
false entries in the accounts: Ae/d, that the accused cannot be 
convicted of forgery. 

CBIMINAL ÅPPEAL from an order of A. G, P. PULLAN Esa. m 

Sessions Judge of Benares. 


The material facts were as follows :— 


The appellant in this case was a liquidation clerk. 
In the course of his duty, he received various sums of 
money, from different persons, on behalf of the Society, 
which he was to deposit in the bank on behalf of the Society 
and to enter the same in the account books. He received 


‘two sums of money which he misappropriated to his own 


use and made false entries in the account books to conceal 
this misappropriation. He was tried in two trials, one for the 
misappropriations, section 408 of the Indian Penal Code 
and the other for making the false entries, under section 
477A, I. P. C. He was convicted in both the cases and 
appealed against both the convictions. 


Kumuda Prasad (with him Igbal Ahmad), for the appel-,. 
lant.—The conviction under section 408 was not challenged, 
go the fact of misappropriation may be taken as an ‘estab- 
lished fact. The lower court found that the false entries 
were made to conceal these misappropriations. Under the 
circumstances, the conviction under section 477A. was 
‘wrong. In section 477 A (as in all sections of the forgery 
group) the act must be done with a fraudulent intention ; 
hence where the primary intention was to screen himself 
from detection of a wrong which he had already committed, 
it was not a fraudulent intention. The falsification of the 
accounts was to conceal a previous act of misappropria- 
tion and did not amount to fraud as used in the sections 
‘relating to the forgery group. 

Emperor v. Jiwanand, [1882] I. L. R, 5 All, 221. 
Emperor v. Mashar Husain, [1883] I. L. R »5 All, 553. 
Emperor v. Girdhavi Lal, (1886) I. L. Ry 3 All, 653. 

The Calcutta High Court has taken a contrary view in 

Lotit Mohan v, Q. E (1894) I. Le Rọ 22 Cal, 313. 
Emperor y, Rask Bekari Das, [1908] L L. Ra, 35 Cal., 450. 
* Cr. A. Nos. 354 & 355 of 1922. 
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But see 

Jyotish Chandra Mukerjee v. Emperor, [1909] ILL. R., 36 Cal, 955. 

Sankar Saran (Government Pleader), for the Orown, was 
heard in reply. 

The following judgment was delivered by 


Goxun Prasan, J.—These two appeals arise out of the 
convictions in two trials of the appellant under sections 
408 and 477A respectively of the Indian Penal Code. The 
accused was, af first, tried in a single trial under both 
these sections and was sentenced to two°years’ rigorous im- 
prisonment. That trial was set aside by this Court on the 
ground that a joint trial like that was illegal. The Sessions 
Judge thereupon tried the accused separately under each 
of the two sections aforesaid and has convicted him as 
stated above. The accused comes up here in appeal and 
one of the points rsised by him here which was raised 
before Mr. Pullan is that he has, as the result of the sepa- 
ration of the trials under the two different sections, been 
sentenced to a heavier sentence than he was sentenced be- 
fore. As to this aspect of the case, the learned Sessions 
Judge observes as follows:—‘“I have been asked to recom- 
mend the Local Government to order that the sentences in 
this case should run concurrently with those in the connect- 
ed case under section 408 of the Indian Penal Code. As, 
however, the question of sentence will no doubt be brought 
before the Hon’ble High Court in appeal, I see no reason to 
take the unueual course proposed by the defence.” 

I take up first Criminal Appeal No. 355 of 1922 in which 
he has been convicted under section 477 A of the Indian 
Penal Code. The argument advanced before me is that on 
the finding of the learned Sessions Judge the entries in ques- 
tion were made to cover defaleations .for which he was 
convicted under section 477 A, was illegal inasmuch as the 
object was not to defraud ahy one by making the false 
entries but it was in the main to save himself from the 
consequences of defalcations. Reliance is placed on. the 
rulings of Empress v. Jiwanand (1), Adi Deo Narain Singh 
v. Dukharan Singh (3), Queen Empress v. Nand Kishore (8) 
and Queen Empress v. Girdhart Lal (4). There are some 
eases of other High Courts which take a different view but 
I am bound by the view taken by our own High Court ag 
to the main ingredient which constitutes an offence under 
section 463 of the Indian Penal Code, the section which 
defines what forgery is. Section 477 A deals only with a 
special class of forgeries. As found by the learned Sessions 

(1) [1882] LL. R., 5 All, 221. (2) [1883] I. L. R, 5 All, 532. 
(3) [1897] I. L. Rọ, 19 AlL, 305. (4) [18386] I. L. R, 8 All, 653. 
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Judge, the object of making the false entries in the present 
case was to cover the defalcation made by the accused. His 
conviction, therefore, for forgery is not sustainable. There 
is no other section of the Code under which his conviction 
can be upheld. 


I, therefore, acquit him of the offence charged and set 
aside his conviction and sentence in this case. 


Conviction set aside. 


1 


RAM SAHAI OHHIDDA LAL (Plaintiffs) 
VET EUSE 
EAST INDIAN RAILWAY Co. (Defendant).* 
Railways Act (IX of 1890), section 77—Notice of a claim for compensa- 
tion—Correspondence with Traffic Manager—Whether sufficient. 
Notice of a suit for damages for loss of goods sent by railway 
should be.given to the Agent of the Company and no correspond- 
ence carried on with the Traffic Manager or notice sent to him 
can, in law, amount to notice sent to the Agent. Great Indian 
Peninsula Railway v. Chandra Bai, 1. L. R, 28 All, 552, 
followed, 
Held, also, that any condition about sending all claims to the 
Traffic Manager does not absolve the plaintiff from the duty of 
sending the notice required by law. Great Indian Peninsula 
Railway v. Ganpat Rai, I.L R., 33 All, 544, followed, 
Crvıt Revision from an order of BABU KUDERSHAN DAYAL, 
Judge, Small Cause Court of Aligarh. 
Panna Lal, for the petitioner. 
Ladli Prasad Zutshi, for the opposite party. 
The following judgment was delivered by 


GoxuL Prasan, J.—The plaintiff-applicant despatched 
two consignments of brass-ware from Delhi to Aligarh, on 
the 20th of April, 1920. These consignments did not arrive 
at their destination, and the plaintiff, after correspondence 
with the Divisional Traffic Manager, Cawnpore, served a 
notice on the Agent of the Hast Indian Railway Company, 
on the 6th of December, 1920, admittedly more than six 


months after the delivery of goods. The plaintiff thereupon 
instituted the present suit for recovery of damages for loss 
of goods. He was met with an objection by the defendant 
East Indian Railway to the effect that the suit did not lie 
as the notice contemplated by section 77 of the Railways 
Act, No. 9 of 1890, had not-been given. a 

À *Ciy, Rev. No. 151 of rġ21, > - 
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The learned Judge of the Court of Small Causes has 
come to the conclusion that the notice which had to be 
given in the present’cage under section 77 of the Railways 
Act was a notice tothe Agent of the Company and that 
any correspondence with or notice to the Divisional Traffic 
Manager at Cawnpore would be of no avail. It is true that 
the notice contemplated by section 77 of the Indian Rail- 
ways Act and having regard to section 140 of the same-Act 
in the case of State Railways managed by a company, is 
served on the Government or on the Agent of the company 
managing the railway or the Manager of the Government. 
In the present case whatever interpretation might be put on 
the correspondence between the Divisional Traffic Manager 
and the plaintiff, it cannot amount in law toa notice on 
the Agent of the defendant company. This point is covered 
by the case of Great Indian Peninsula Railway Company 
v. Chandra Bat (1), where the plaintiff had given notice to 
‘ the General Manager, and in that case it was held that it 
was not equal to a notice on the Agent as contemplated by 
the aforesaid sections, so that on this point the trial court 
was correct. ` i 


The other point argued before me was that having 
regard to the terms printed on the back of the receipt given 
by the Railway, no notice was necessary. A reference was 
made to paragraph No. 5 commencing with the words “all 
claims etc.,” and it was argued that having regard to this 
especial condition, the notice contemplated by section 77 of 
the Indian Railways Act was not necessary. This point, 
: too, has been the subject of a decision of this Court; see the 
Great Indian Peninsula Ry. Co. v. Ganpat Rai (*), anda 
Bench of this Oourt has held that a condition like that does 
not absolve the person who claims to make the Railway 
Company liable from the necessity of giving the notice 
contemplated by section 77 of the Indian Railways Act. This 
ground of attack also fails. I, therefore, dismiss this ap- 
plication for revision and confirm the decree of the trial 
court with costa. á 


Application dismissed. 


(1) [1906] L L, R, 28 All, 552. 
(2) [rgrt] I L. R, 33 All, 544. 
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SUNDAR LAL ` 
VETSHS 
EMPEROR.* 
Code of Criminal Procedure (Act V of 1898), section PER trans 
Jerred—Jurisdiction of first court, 

Where a court isof opinion that there is ground for enquiry 
into any offence, referred to in section 195 of the Code of Criminal 
Procedure, committed before it in the course of a judicial pro- 
ceeding, it has jurisdiction to take action under section 476 of 
the Code, even if the case has passed out of its hands and has been 
decided by another court, and no findings arrived at by that court 
can take away that jurisdiction. 

Crminat Revision from an order of J. F. Sits ESQ., 
District Magistrate of Basti. 


Saiya Chandra Mukérji, for the petitioner. 


R. Malcomson (Assistant Government Advocate), for the 
Crown. 


The following judgment was delivered by 


Sruazr, J.—The facts out of which this application for 
revision has arisen, are as follows :—Mr. Parmanand Singh, 
Tahsildar of Basti, as Magistrate of the third class, tried 
in 1921 a criminal case in which ‘Adhar Singh made a 
complaint against Devi Bakhsh Singh under the provisions 
of section 352/447 of the Indian Penal Code. In the course 
of the trial, Sundar Lal Patwari gave evidence. As a 
result of the examination of this evidence, Mr. Parma- 
nand Singh came to the conclusion, that Sundar Lal was 
not telling the truth in his evidence, and that he had falsi- 
fied certain of his records. Mr. Parmanand Singh did not 
complete the decision ofthe case for, after he had heard 
practically all the evidence, the case was transferred for 
decision to the court of Mr. Sarju Prasad, Honorary Magis- 
trate, by an order of the District Magistrate of Basti. There 
is nothing before me to show why the order of transfer was 
passed. Such order was, however, passed and the case left 
Mr. Parmanand on the 3rd of September, 1921. Mr. Sarju 
Prasad decided it on the 7th of October, 1921. He acquitted 
the accused persons and found that the patwari, Sundar Lal, 
was telling the truth, and that the entries in his records 
were correct. Mr. Parmanand then proceeded to makea 
preliminary enquiry into the truth ofthe patwari’s state- 
ments in the case in question, and into the nature of, the 
entries in the patwari’s records to which I have already 
referred. He appears to have lost no time in sending for 

* Çr. Rey. No, 112 of 1922. 
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the patwari and to have made a careful enquiry, in which 
the patwari was given every opportunity of meeting the 
charges. He finally passed an order under section 476 
of the Code of Criminal Procedure and sent Sundar Lal, 
patwari, to the District Magistrate to be tried on certain 
charges. This order is dated the 25th of January, 1922. 
Sundar Lal, applies in revision to have the order set aside. 


The points taken by the learned counsel, who represents 
Sundar Lal, are:—That Mr. Parmanand Singh having ceased 
to be seised of the case on the 3rd of September, 1921, had no 
jurisdiction to pass the order which he passed, and that on 
the merits, the offences suggested have cléarly not been 
committed upon the finding of Mr. Sarju Prasad. 


The plea raises a question which, as far as I know, has 
not been decided by any court so far. If a court is of opinion 
that there is ground for enquiry into any offence referred 
to in section 195 of the Code of Criminal Procedure com- 
mitted before it in the course of a judicial proceeding, even 
if the case has passed ont of the hands of that court and 
been decided by another court, it cannot be held that the 
first court’s powers under section 476 of the Criminal Pro- 
cedure Code came to an end. 


The circumstance that a case has passed out of the hands 
of a court, in so far as an effective order regarding its 
disposal is concerned, does not deprive the court of its ju- 
risdiction under section 476 of the Code of Criminal Proce- 
dure according to the view taken in this Court. In King- 
Emperor v. Zalim Singh (1) Kyox, A. C. J., decided that a 
Subordinate Judge was competent to take proceedings under 
section 476 of the Code of Criminal Procedure after another 
court had finally decided the case. In a decision of a Bench 
in Girwar Prasad v. King-Fmperor (3), an order under 
section 476 of the Code of Criminal Procedure passed con- 
siderably after the matter had left the hands of the court 
passing the order, in so far as its final determination of the 
matter before it was concerned, was upheld. The views 
enunciated by the Madras High Court in Rahimadulla Sahib 
v. Emperor (8) and Aiyakannu Pillai v. Emperor (t), were 
not accepted in their entirety by that Bench. The view 
which I take is that under the provisions of section 476 of 
the Code of Criminal Procedure, proceedings can undoubtedly 
be taken by a court after the decision in the substantive 
case has been delivered and the court is functus officio in 
respect of the decision of the substantive case. There can, 
I think, be no doubt on this point on the plain reading of the 

en W. Nn 177. (2) [1909] 6A. L. J. R., 392 at 398, 
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section. The further point remains : does the circumstance 
that another court has arrived ata different conclusion on 
the merits, take away this jurisdiction? I do not see how 
any finding by another court can take away this jurisdiction; 
so my opinion is that Mr. Parmanand had jurisdiction to 
pass this order. 


I would not, however, leave the matter there. This 
Court has decided that it is the duty of the High Court, when 
matters such as these are brought to its notice, to satisfy 
itself that there has been no unreasonable delay, that the 
orders are not vexatious and that the charges are not of a 
flimsy nature, and I consider it necessary to examine the 
order of Mr. Parmanand Singh from these points of view. 
There has certainly been no unnecessary delay in this matter. 
Mr. Parmanand Singh, was well advised in awaiting the 
decision of the case before he proceeded with the 476 Civil 
Procedure Court proceeding, and it appears that, once the 
case had been decided, he put the enquiry through as 
expeditiously as he could. Iam perfectly ready to examine 
the matter upon its merits. For obvious reasons—largely 
in the interests of the applicant himself—I do not propose 
to arrive at a definite conclusion. If I were satisfied with 
Mr. Sarju Prasad’s reasons for believing the patwari to be 
telling the truth and for believing the entries made in the 
patwari’s records to be correct and genuine entries or con- 
sidered his reasons of such weight as practically to conclude 
the matter, I should have had no hesitation in setting aside 
this order, and if I were satisfied that Mr. Parmanand Singh 
had passed the order under section 476 of the Code of 
‘Oriminal Procedure for insufficient reasons, I should have 
been ready, apart from anything which Mr. Sarju Prasad 
has said, to set aside that order. But upon the merits I do 
not find Mr. Sarju Prasad’s reasons convincing, and I find 
Mr. Parmanand Singh’s proceedings to have been most 
careful and his order to have been well thought out. It 
would be unfair to the applicant to carry the matter further. 
For the above reasons, I dismiss this application. 


Application dismissed. 
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Code of Criminal Procedure (Act V of 1898), sections 286, 342— Sessions — 
trial—Plea of not guilty—Retracted confession—Necessity of taking— Piceort, J. 
Procedure to be followed. Warsa, J. 

In a murder case, the accused, who had their confessions record- 
ed under section 164 of the Criminal Procedure Code and who also 
pleaded ‘guilty’ before the committing magistrate, pleaded ‘not 
guilty’ in the Sessions Court Thereupon the Sessions Judge at- 
once proceeded to take in evidence, before a single witness for the” 
prosecution was examined, the previous statements made by the 
accused before the committing magistrate as also their confessions 
recorded under section 164 of the Criminal Procedure Code He 
then examined, and almost cross-examined, the accused on their 
confessions, and having done this, began to record the prosecution 
evidence. 


Held, that the procedure adopted contravened the provisions of 
section 286 of the Code of Criminal Procedure. 


Although under section 342 of the Code the power given to the 
Court to examine an accused person is one which may be exercised 
at any stage of the trial in the discretion of the Court, this provision 
must not be regarded as in any way superseding the clear directions 
contained in section 286 as to the manner in which a trial at Ses- 
sions should be commenced i 

.When’a plea of ‘not guilty’ is entered by an accused person (and 
particularly by an accused person in a capital case) after the said 
accused had admitted his guilt before the Magistrate, it becomes 
particularly incumbent on the trial Court to proceed with the hear- 
ing of the evidence, to enquire very carefully iato the conduct of 
the police investigation and the whole circumstances under which 
the confession of guilt now retracted was obtained The proper 
time for taking into consideration such a confessioa comes after the 
Court is in full possession of the entire prosecution evidence and 
can estimate what the effect of that evidence would be, considered 
apart from any statement which the accused person or persons may 
from time to time have made. 

Dalli v, Emperor, [1922] 20 A. L. J. R, 326, referred to. 


CEMINAL APPEAL from an order of Basu JOTINDRO MOHAN 
Basu, Sessions Judge of Banda. 


Damodar Das, for the appellants. 
. Lalit Mohan Banerji (Government Advocate), for the 
Crown. 
-The judgment of the Court was delivered by 


Piaaort, J.—In this case two women, Musammat Sukhia Piggott, J. 
and Musdmmat Halki, related to one another in this way, 


* Cr, As No. 241 of 1922. 
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that Sukhia is the own sister of Halki’s husband, Brahmins 
by caste, residents of a village in the Mahoba sub-division 
of the Hamirpur district, were tried before the court of ses- 
sions on the charge of having murdered two little girls, the 
daughters of their own neighbour and caste-fellow, Madho. 
They have been found guilty and the case has been referred 
to us for confirmation of the sentence of death passed by the 
Sessions Court. The women have submitted to us petitions 

of appeal, in which they vehemently protest their innocence, ` 
and we have had the advantage of hearing the ease argued by 
counsel on their behalf. We may say, at once, that we have 
come to the conclusion that the conviction cannot be sus- 
tained. The learned Sessions Judge has written a well-con- 
sidered judgment, in many respects admirably thought out, 


‘but having said this, we feel it incumbent upon us to com- 


ment at the very outset on the procedure which he adopted 
at the trial and on his attitude towards certain statements 
by the accused women, which constituted the principal (or 
we might rather say almost the sole) evidence against them. 
The two women had admitted their guilt in the court of the 
Committing Magistrate, ‘and it would almost seem from the 
record as if their plea of ‘ not guilty ” in the Sessions Court 
took the learned Sessions Judge by surprise. At any rate, 
he proceeded, at once, to take in evidence, before a single 
witness had been examined, the previous statements made 
by the two women, not only before the Committing Magis- 
trate, but prior to the commencement of the proceedings in 
the Magistrate’s court, when they were examined under 


section 164° of the Oode of Criminal Procedure. He then 


examined, and almost cross-examined, the two accused upon 
these confessions, and having done this, began to record the 
prosecution evidence. The trial court was certainly contra- - 
vening the provisions of section 286 of the Code of Oriminal 
Procedare and, although under section 342 of the same Code, 
the power given to the court to examine an accused person 
is one which may be exercised at any stage of the trial, in 
the discretion of the court, this provision must not be re- 
garded as in any way superseding the clear directions con- 
tained in section 286 as to the manner in which a trial at 
sessions should be commenced. We must point out further 
that in our opinion what is involved in this matter is some- 
thing more than a mere error of procedure. It indicates a 
mistaken attitude on the part of the trial court towards the 
entire question of the value to be attached to a retracted 
confession. It is only very recently, in the case of Dalli v. 
Emperor (1), that this Court. has found it necessary to re- 
affirm a rule of practice upon which it has.long insisted. 


(1) [1922] 20 A. L. J. Ra 326. 
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That rule is that, when an accused is on his trial on a capital 
charge, it is not expedient that the court should convict him 
even upon a plea of guilty entered before the trial court 
itself. As a matter of practice the court should, in its dis- 
cretion, put such a plea on one side and proceed to record 
and consider the evidence, in order to satisfy itself, not 
merely of the guilt of the accused, but of the precise nature 
of the offence committed and the appropriate punishment 
for the same. Now, if this be the proper attitude to take up 
towards a plea of ‘ guilty,” it is clear enough what the duty 
of the court should be when a plea of “ not guilty ” is enter- 
ed by an accused person (and particularly by an accused 
person in a capital case) after the said accused has admitted 
his guilt before the Magistrate. It becomes particularly 
incumbent on the trial court to proceed with the hearing of 
the evidence, to enquire very carefully into the conduct of 
the police investigation and the whole circumstances under 
which the confession of guilt, now retracted, was obtained. 
The proper time for taking into consideration such a confes- 
sion comes after the court is in possession of the entire 
prosecution evidence and can estimate what the effect of 
that evidence would be, considered apart from any statement 
which the accused person or persons may from time to time 
have made. In this particular case, indeed, we feel we can- 
not leave the subject without adding a word or two regarding 
one aspect of the matter which has struck us very strongly. 
We should like the Sessions Judge to realise that, in adopting 
the irregular procedure on which we are commenting, he 
ran, what we can only describe as a terrible risk. It is 
easily conceivable that these two ignorant peasant women, 
finding themselves confronted immediately upon their plea 
of * not guilty ” with the record of confessions previously 
made by them, might have been seized with a fit of unreason- 
ing terror at the apparently hostile attitude of the court and 
might have fallen back hopelessly upon a re-affirmation of 
the confessions which they desired to retract and an appeal 
to the mercy of the court. If this had happened in the pre- 
sent case, we are satisfied that the result would have been 
a really disastrous miscarriage of justice. 


We propose now to reverse the procedure adopted at the 
trial and to take into consideration at once the statements of 
the prosecution witnesses. 


[His Lordship discussed the evidence in this case and 
proceeded. |] 
We think that the story told in the confessions is in all 


probability untrue. In saying this, itis not necessary for us ` 


to believe all the allegations against the investigating police 
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officer which the two women have put forward to account 
for their having made those confessions. It is far easier to 
believe that after this prolonged enquiry the two women were 
induced to sacrifice themselves in order to avoid the arrest 
and prosecution of one or more of the male members of the 
family. Atanyrate, it seems to us quite beyond question 
that these two retracted confessions, practically uncorro- 
borated as they are by anything in the prosecution evidence, 
do not afford anything like a satisfactory basis for the con- 
viction of the accused. 


The result is that we allow this PNT get aside the 
conviction and sentences, acquit Musammat Sukhia and 


Musammat Halki of the offence charged and direct that they ` 


be released. 
Appeal allowed. 


PIRBHU DAYAL (Plaintiff) 
versus 
TULA BAM (Defendant) .* 


Burden.of proof—Signature admitted on blank paper-—No admission 
of execution. 

The plaintiff sued for specific performance of a contract of sale. 

The document on which the plaintiff relied was put in evidence 

before the court. The defendant admitted his signature but alleg- 

ed that on the date when he made his signature, the paper was 

blank. He, therefore, denied the agreement, Held, that the admis- 

sion of signature was not an admission of the execution of the 

document so asto shift the burden of proving the case on the 
defendant. 


First APPEAL from a decree of Banu KAULESHWAR NATH 


Rat, Subordinate Judge of Agra. 
Narain Prasad Asthana, for the appellant. 


Shiv Prasad Sinha (for A. Sanyal and Sarkar Bahadur 
Johri), for the respondent. 


The judgment of the Court was delivered by 


LINDSAY, J.—This appeal arises out of a suit brought for 
specific performance of an agreement to sell property ; the 
case for the plaintiff being that on the 20th of January, 
1919, the defendant had executed a written agreement under- 
taking to convey certain immovable property to him. The 
story was that on the day aforesaid, the property of the 
defendant, Tula Ram, was up for sale in execution of a 
deeree and that this agreement was entered into in order 

* F. A. No, 90 of 1920. 


VOL. XX.} HIGH COURT ` 673 


to enable Tula Ram to avoid a public sale of his property 
and to enable him to satisfy the decree. 


The document upon which the plaintiff sued was brought 
into court. The defendant, Tula Ram, filed a written state- 
ment on the 15th July, 1919, in which he denied that he 
had entered into any agreement with the plaintiff, Pirbhu 
Dayal. In substance his story was that he had come to some 
arrangement with his decree-holders aud that any agreement 
relating to the sale of the property was with them and not 
with the plaintiff. It further appears from an extract from 
the order-sheet on the record that Tula Ram was brought 
into court’on the 19th January, 1920, the date fixed for 
hearing, and was examined as a party. The document upon 
which the plaintiff sued was shown to him and he admitted 
that the paper on which the document was written bore 
both his signature and his thumb-impregsion but he declared 
that. when he put his signature and thumb-impression on 
this piece of paper, it was blank, and, consequently, he denied 
that he was responsible for the agreement to sell which the 
plaintiff had produced in court. „On this statement being 
made, it appears from the order-sheet, that the pleader for 
the plaintiff informed the court that inasmuch as the burden 
of proof lay upon the defendant, he (plaintiff’s pleader) was 
not willing to open the case and to call evidence. He in- 
formed the court that he had already filed such documentary 
evidence ag he had to rely on. 


The pleader for the defendant called no evidence, and in 
this state of things, the learned Judge came to the conclu- 
sion that the suit must fail inasmuch as that the plaintiff 
had failed to prove his case. It has been argued, before us, 
that the court below was wrong in holding, in the circums- 
tances above indicated, that the burden of proof lay on the 
plaintiff. This argument, however, does not commend itself 
to us. It is obvious, in any case, that the burden of proving 
the case lay upon the plaintiff, Pirbhu Dayal. We cannot 
concede in favour of the appellant that any admission which 
was made by the defendant regarding the putting of a signa- 
ture or a thomb-mark on the document in question, amounted 
to such an admission of execution as to thrnst the burden 
of proving the case upon him. Obviously there was no 
admission of execution of the document upon-which the 
plaintiff relied when the defendant stated that he had put his 
signature and his thumb-mark on a blank piece of paper. 

We have no doubt at all that in view of the pleadings, it 
was for the plaintiff to prove the due execution of the docu- 
ment upon which he was suing. We may further observe, 
and it is apparent from the printed record, that the plaintiff 
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had filed a list of no less than ten witnesses on whose evi- 
dence, no doubt, he relied for the purpose of showing that an 
agreement had been executed in his favour by the defend- 
ant. 

In spite of this we find the pleader taking his stand 
upon the legal point and assuming in his own favour that 
no burden of proof lay upon the plaintiff but that it was for 
the defendant to open the case. The result is unfortunate 
for the plaintiff, but we cannot allow the appeal to prevail 
notwithstanding. There cannot be the slightest doubt that ` 
on the facts which were before the court, it was for the plain- 
tiff to make out his case and he could only do that by 
proving due execution of the agreement itself on the part of. 
the defendant. We affirm the judgment of the court below 
and dismiss this appeal with costs including in this court 
fees on the higher scale if any. 


Appeal dismissed. 


FULL BENCH. 





SHIB DAYAL axd anoTuur (Plaintiffs) 
versus 
JAGANNATH PRASAD (Defendant).* 


Limitation Act (IX of 1908), section 5—Wrong advice by Vakil—Neces- 
sary papers not filedin time—Want of knowledge in the mofassil 
Vakil of rules of procedure in High Court. 


An honest mistake made, by a litigant, upon incorrect advice 
given by his lawyer, is a sufficient cause for extending the period 
of limitation, within the meaning of section 5 of the Limitation 
Act. 


In this case the pleader in the District Court advised the client 
to obtain a copy of the judgment and decree of the lower appellate 
court only to file an appeal in the High Court The rules required 
that copies of judgment and decree of the first court should also 
be filed. These documents were filed after the period of limita. 
tion had expired. The Judges were of opinion that the pleaders 
in moffasil were not aware of the rules of procedure in the High 
Court. Held, that, although the courts should ordinarily insist 
upon legal practitioners giving correct advice, but at the present 
time to demand a standard of efficiency would impose hardship 
on litigants and, therefore, the trend of decisions in this High Court, 
namely, giving an appellant an extention of time if his pleader gives 
him wrong advice, should not be disturbed. è 


* S, A. No. 742 and 743 of 1921. 
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Sital Prasad Ghosh, for the appellants. 


Harnandan Prasad (for P. N. Banerji), for the res- 
pondent. 

Application for leave to appeal beyond time on the 
ground that on account of wrong advice given by the vakil, 
who appeared for the appellant in the Distriet Court, the 
appeal could not be presented in time. 


The following judgments were delivered 


Mzars, O. J.—In this case the appellant applied under 
section 5 of the Limitation Act and asked that.a time-barred 
appeal might be heard on the ground that there was ‘ suffi- 
cient cause’ for his having failed to comply with the rules. 
When a second appeal is presented to this Court, there is 
no doubt that the copy of the first court’s judgment anda 
copy of the judgment and decree of the lower appellate 
court must be filed. The appellant waited until almost the 
last day for the admission of his appeal, and then, on May 
2nd, 1921, filed the judgment and decree only of the lower 
appellate court. The last day of limitation expired on May 
3rd, 1921. The appellant, having learnt that the appeal 
could not be admitted without the judgment of the first 
court, subsequently obtained it and then asked that time 
should be extended and the appeal admitted. It is stated 
that hig failure to comply with the rules was due to the error 
of the vakil, in the district, who had informed him .that the 
judgment and decree of the lower appellate court were alone 
necessary. 


We believe that this is what actually happened, and, 
therefore, the question arises whether that explanation can 
in the year 1922 be accepted as sufficient cause. There is 
no doubt it was the practice in past yéars to allow applica- 
tions of this kind, and between 1903 and 1907 distinguished 
Judges of this Court did absolve the applicant from the 
consequences of an error onthe part of his legal prac- 
titioner. See Wasir Khan v. Zainab (!), Kura Mal v. Ram 
Nath (2) and Anjora Kunwar v. Babu (3). 


In 1914 the case of Dewan v. Budhu (+) came before Sir 
ScNDER Lau on appeal from the District Judge who had 
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admitted a time-barred appeal. The circumstances under | 


which the omission to file the appeal within time took place, 
were not very clearly put forward by the applicant but it 
“was not suggested that there was any misapprehension on 
the part of Mr. Weston (the counsel employed to file the 
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appeal, as to the time-within which the appeal ought to have 
been lodged.” Sır Sunper LaL thinking that the explana- 
tion of the delay was “utterly inadequate,” overruled the 
decision of the District Judge. That case is, therefore, 
clearly distinguishable from the present one, and notably 
from the decision of STANLEY, C. J., and BANEKI, J.,in Kura 
Mal v. Ram Nath. (}). On appeal a Bench of this Court 
upheld the decision of Sig Sunpgr Lat on the ground that 
the lower appellate court had no materials upon which a 
discretion could be exercised Buddhu v. Diway (?). 


During the hearing of this application it was suggested, 
by Mr. Jusriog Stuart, that’the more correct principle 
was that laid down in the English decisions by which a 
default by the legal practitioner is not held to be a sufficient 
cause for extending the time for an appeal. Except for 
expressions of regret on the part of Couns, M. R., and 
Cozens Harpy, L. J., in the case of Coles v. Lavenshear (8), 
the current of English decisions is consistent and the result 
may be summarised in the words of Davey, L. J., who In 
Re Halsby (+), concluded his judgment by saying “ I cannot 
see that a mistake made by a solicitor of the party who is 
applying for an extension of time, is sufficient ground for 
extending it.’ 


The English Courts have laid stress upon the fact that 
the proposed respondent to an appeal has a right to hold 
his judgment and that such right ought not to be interfered 
with after the lapse of the prescribed time, unless there are 
special circumstances. 


The question which is to be decided is one of policy. If 
this Court decides to break away from its decisions, pro- 
nounced during the period 1903 to 1907, it will not mean 
that these cases were wrongly decided at the time that they 
were so decided. In the past 15 years, legal education has 
progressed in this country and courts are right in demand- 
ing in the public interest increasing competence in legal 
practitioners. Whilst I am of opinion that the English rule 
is a salutary one, and the courts should ordinarily insist 
upon legal practitioners giving correct advice, it may never-. 


_ theless be that to`demapd at the present time a normal 


standard of efficiency would impose hardship upon litigants. 


In this aspect of the case the decision must turn upon 
the question whether the profession in the muffassil is in 
such a state of efficiency as to make it expedient to depart. 
from the rule which has hitherto prevailed in this Court. 

(1) [r906] I, L. R., 28 a 414 (2) [1915] 13 A. L. È Rs, 286. 

(3) [1907] x K. B. D., (4) fee I Q. BD, 744. 
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Mr. Sital Prasad Ghosh laid emphasis on the disadvantages 
of practitioners in plices remote from libraries, and I give 
weight also to the argument used by him that there is in the 
muffassil some want of knowledge of the procedure of the 
High Court. My opinion as to the general average of effici- 
ency must necessarily be based upon..the quality of work 
as disclosed in the printed records which come up here on 
appeal. The work, no doubt, has been done with increasing 
care and discrimination, and, therefore, the records of 1917, 
1918 and 1919 now coming before us in appeal do not, I 
believe, present a fair picture of the standard of the records 
in current cases in the lower courts. Every one who prac- 
tises in this Court will agree that throughout the last two 
years there has never been one week in which counsel, 
on one aside or the other, has not admitted himself to be 
in difficulty, by reason of the way in which the case was 
launched or conducted in the court below, and the com- 
plaint is always based, not upon some mere technicality 
but upon a matter of real importance and substance, such 
as some grave defect of pleading, failure to obtain essential 
particulars under Order 6 rules 4 and 5, the omission to 
call the plaintiff or defendant or some necessary witness or 
the deliberate withholding of documents or books of account. 
I am, therefore, of opinion that, at the present, we ought 
to maintain our existing practice, namely, that mistakes of 
the kind, into which we are enquiring, should not bar 
appeals. An honest mistake, even though a negligent one, 
ought not, in the present state of the profession, in the 
district, be allowed to operate to the prejudice of clients. 
I would, therefore, admit the application. 


Bansi, J.—I, also, am of opinion that the application 
should be granted and the appeal admitted. The petition 
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of appeal was presented one day before the expiry of the - 


prescribed period of limitation, but on that date a copy of 
the judgment of the court of first instance was not filed with 
the memorandum of appeal, as required by the rules of this 
Court. When the copy was, subsequently, produced, the 
period of limitation had expired. For this reason the appel- 
lant has now applied under section 5 of the Limitation Act 
for the admission of his appeal after the expiry of the 
period of limitation. Under section 5 of the Limitation 
Act, a petition of appeal may be admitted after the expiry 
of limitation, if sufficient cause-is established to the satisfac- 
tion of the Court. What constitutes sufficient cause, cannot 
be laid down by hard and fast rules. ‘The sufficient cause 
must be determined on a reference to the circumstances of 
each case. In my opinion the expression “ sufficient cause ” 
should be liberally construed so as to advance substantial 
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justice. In the present case the sufficient cause alleged is 
that the appellant was advised, by his vakil in the lower 
court, that copies of the judgment and the decree of the 
lower appellate court would be sufficient for the purposes of 
his appeal. He honestly believed that the advice given 
to him was correct, and in this honest belief he made a 
delay in the presentation of the copy of the judgment of the 
court of first instance, and, therefore, asks that his appeal 
should be admitted althongh the period of limitation has 
expired. . 

It has been held in this Court in the cases to which the 
learned Chief Justice has referred, that an honest mistake 
made by a litigant upon incorrect advice given to him 
by his lawyer isa sufficient cause within the meaning of 
section 5 of the Limitation Act. These are the cases of 
Wasir Khan v. Zainab (9, Kura Malv. Ram Nath (*), 
Anjora Kunwar v. Babu (8). A similar view was also held 
by the High Courts of Calcutta and Madras in the cases 
to which Mr. Sital Prasad Ghosh invited our attention 
in the course of his argument. The same principle was 
affirmed bya Fnll Bench of this Court in the case of Brij 
Mohan Das v. Manny Bibi (4). In all these cases it was 
held that if there has been an honest mistake on the part 
of the litigant, and this mistake has been caused by reason 
of an incorrect advice given to him by his counsel, he is 
entitled to have his appeal admitted under section 5 of the 
Limitation Act. The case of Budhu v. Dewan (5) was re- 
ferred to as laying down a different proposition. I do not 
think that this is so. The question which arises'in this case 
was not the question which was considered and decided in 
that case. There the counsel for the appellant had omitted 
to present his petition of appeal in due time although he 


- had been furnished with the necessary papers and the neces- 


sary costs. That was a case in which there was culpable 
negligence on the part of the counsel, and for this reason 
it was held that no sufficient cause had been established for 
the admission of the appeal after time. I wasa party to 
one of the cases cited above, and I see no reason to alter 
the opinion which was expressed in that case. 

A contrary view was held in the case of Coles v. Raven- 
shear (€). But two of the learned Judges felt themselves 
bound by a recent authority in that Court. Coins, M. R., 


-gaid : ‘*I confess that if the sase were free from authority 


and I felt myself at liberty to follow my own judgment in 
the matter, I should unhesitatingly allow the time to be 
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(3) en IL R, 29 All, 638 (4) [1897] I. L R., 19*All, 348. 
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extended”. Cozens Harpy, L. J., observed: ‘If the matter 
had been free from authority, I should have preferred, in a 
case where there has been an honest mistake by the legal 
adviser of a party,......:.......- to hold that the Court would 
be justified in giving the leave”. He also added that the 
course of authority on the subject in England had been “far 
from uniform”. 


In this Court, as I have pointed owt above, there isa 
consensus of authorities and, I think, upon those autho- 
rities, from which I see no reason to depart, we should be 
justified in admitting the appeal, which must be taken to 
have been filed after the period of limitation. 


The remarks which the learned Chief Justice has made 
as to the duty of practitioners in the districts, have my full 
concurrence, and I hope that those practitioners will bear 
them in mind. 

Stuart, J.—While I am still of opinion that the rule as 
laid down by James, L. J., in the International Financial 
Society v. City of Moscow Gas Company (') and again In 
Re Halsby (*) is the rule.which I should like to see enforced. 
in this Court, Iam convinced upon the reasoning of the 
Chief Justice that the time has not yet come when it would 
be wise to enforce this rule. I, therefore, concur in the 
order passed. 

By THE Court :—Our order, therefore, is that we extend 
the time for the filing of these two appeals and declare the 
appeals admitted. Leta date be fixed under Order 41 rule 
11 of the Code of Civil Procedure for hearing. 

Appeal admitted. 
a) 7 Ch D., 241 (2: [1894] 1 Q. B. D., 742. 


MAZHAR ALI KHAN (Decree-Holder) 
versus 
MAHFUZ HASAN (Judgment-Debtor).* 
Pensions Act (XXIII of 1872), section 7—Alttachment of pension— 
Proof to be given. 

Ordinarily a pension is not attachable for sale. When a decree- 
holder applies for attachment and sale of a pension, he has to 
prove that the pension belongs to the class which is referred to 
in section 7 of the Act. 

APPEAL under section 10 of the Letters Patent from a 
judgment of Mr. Justice Warsm, reversing a decree of 
* L.P, A No, 34 of 1921, 
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Basu Ram OmanpRa Saxsena, Additional Subordinate Judge 
of Moradabad. 


The facts are fully set out in the following judgment of 


Warsa, J.—This is an appeal in an execution matter 
raising a short but interesting point of law. The appli- 
cant or decree-holder had recovered judgment ina suit 
for contribution against several co-mortgagors including 
the defendant, the present appellant Mahfuz Hasan, No. 12 
in the application for execution and No. 15 in the array 
of defendants in the original suit, and he applied in the 
execution court for attachment or sale of certain property 
mentioned in column 10 of the application in discharge 
of the liability which had been declared against the defend- 
ants in the suit and included in the details under column 
10 was item 3 deseribed in the following words:—“ Rs. 125 
annual amount of pension under political treaty which is 
realised from the Treasury of district Moradabad and 
which was granted under the order of the Board of Revenue, 
United Provinces of Agra and Oudh, forming part of 
Rs. 206-8-11.” The statement of the figures appears to 
be incorrect. The amount given is an annual amount. The 
pension papers disclose an annual pension of Rs. 26-8-11 
or Rs. 13-4-5 half yearly. It may be that, as Mr. Raza Ali 
for the appellant suggests, the warrant before me is only 
one warrant for payment out of several representing the 
total pension or if may be that the applicant’s description 
was incorrect. I am only dealing in my judgment with 
the pension warrant before me. If any further question 
arises about any other pension warrants, the Court must 
be guided by my judgment in this case. An objection was 
raised by the judgment-debtor that the political pension 
which the decree-holder wanted to sell was not saleable 
and not liable to execution. The execution court has held 
that this objection has no force and that the matter was 
decided in the original suit and that this decision is bind- 
ing on the parties. 


I do not agree with this view. I am inclined to think 
that the question whether a particular piece af property 
in the hands of the defendant is attachable, is irrelevant 
in a suit which is brought to determine the liability of that 
defendant, but looking at the long history of the litigation 
in the suit, I am quite satisfied that the point was not de- 
cided by anybody so as to be binding upon the parties. 
The history of tbe matter is this. The plaintiff brought 
his suit for contribution and succeeded in the first court 
in May, 1912; and the defendant in that suit contended that 
he was not liable, and, at any rate, that his political pension 
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could not be made answerable for any part of his liabili- 
ties. The trial court framed an issue on this point and 
decided it in favour of the plaintiff giving as his reason 
that the present appellant, namely, the then defendant, 
was not the pensioner and that the pension did not come 
within sections 11 or 12 of the Pensions Act for 1871. 
An appeal was brought to this Court and decided by the 
High Oourt on the 18th of March, 1917, (F. A. No. 350 of 
1915) when thé appeal was allowed on the ground that the 
trial court had altogether misunderstood the principles 
of a gnit for ¢ontribution and the suit was remanded to 
the first court for retrial. It was retried and decided in 
favour of the plaintiff by a judgment ofthe 31st of May, 
1915, by the same Judge who has dealt with this matter 
in the execution court. Anappeal was again brought to 
this Court which came beforo my brother Pieaorr and my- 
self, and we made certain modifications in the decree of the 
Lower Court with regard to the amount of the plaintiff’s 
claim and the proportionate liabilities of certain of the 
defendants, and in that appeal a cross-objection was filed 
by the present appellant objecting that the arrears or ba- 
lance of the liability could not be charged upon his pension 
or pensions. We did not deal with that matter or decide 
itin any way. Thereis no evidence before me that it 
_ was urged upon us and that we held it to be irrelevant or, 
as is equally possible, it was not urged by counsel on the 
ground that he could not do so with any hope of success. 
A point relevant to the liability in suit which has been 
taken or may have been taken and has been deliberately 
abandoned, cannot be reopened, but that principle does 
not apply to points which are irrelevant before decree as 
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I think this was. In my opinion, therefore, the execution . 


court is wrong in saying that there was a binding decision 
upon the parties on the point. The judgment of the first 
court at the first trial in 1912 has been reversed and no 
longer exists and there is no judgment subsequent to the 
High Oourt’s orders directing a retrial in which this point 
has been decided or dealt with. 


I, therefore, have to decide whether the objection isa 
good one ora bad one. At first sight there seemed to be 
a great deal to be said for the reasons given by the first 
judge who dealt with the matter in 1912, but now that 
the payment warrant is before me, it seems to be conclusive 
on the question of fact whether this isa political pension 
or not within the meaning of section 11 òf Act XXIII of 
1871. It is an official document issued by the Treasury 
Officer under the authority of the Assistant Accountant 
General to the Collector of Moradabad, It is headed 
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“ pension payment order” and it is deseribed as the 
‘‘ pensioner’s half”, no doubt because it is issued to the 
pensioner himself. It gives ‘the name of the _ pensioner as 


Maman Au the present judgment-debtor. It gives his age and des- 


Kuan 
v. 
MaBrus 
Hasan. 


— 


Walsh, J; 


cription and the amount of his pension as “treaty politi- 
eal pension in perpetuity.”’. It contains a note under- the 
authority of a Government order that payment under it is 
to be made only to the “ pensioner’’ with certain exceptions, 
and a red ink note in English, Urdu and Hindi that on the 
decease of the ‘‘ pensioner” this order shall be immediate- 
ly returned by his family to the District’ Officer. The 
history of this pension is not before me. It is admitted 
by the judgment-debtor that he was not the original pen- 
sioner. Musammat Kundan is said to have been af one 
time the pensioner and she was succeeded, it is said, by 
transfer by one Musammat Alemunnisa who in her turn 
was succeeded by the present judgment-debtor. Sestion 
12 of Act No. XXIII of 1871 makes all assignments and 
inter alia of all pensions mentioned in section 11 null and 
void. That can only mean that they are not binding on 
the grantor, in this case the Government. But it follows 
from that that the Government can, if they please, continue 
.the pension to any descendant or transferee. It is idle to 
speculate whether the present transferee may bea lineal 
descendant or a blood relation or somebody for whom the 
Government had consideration and was willing to accept 
as the continuing pensioner. At any rate the fact that it 
was being paid in 1919 is conclusive evidence that it had 
not been nullified or avoided by the Government at the 
time when this decree was passed. 


At the 11th hour the respondent’s counsel urged upon 
me either to refer an issue to the first court or to hold that 
this was a pension older in date than the Act of 1871 and 
granted by the Government before that Act soas to come 
within section 7, sub-section (2) of the Act which makes 
such pensions capable of alienation or descent and liable 
to be sued for and recovered in the same manner as any 
other property. It does not seem to me that there is any- 
thing to try and, therefore, nothing which I can properly 
refer. The applicant never until this moment suggested 
that there was any question of fact which it was necessa 
to enquire into for the purpose of justifying his appli- 
cation for execution, and it would be simply speculation 
on my part to draw the inference either that it was or was 
not older than 1871. I find myself unable to come to any 
other conclusion than that it isa treaty political pension 
within the meaning of section 11 of the Act and. that the 
present application is an attempt by a creditor. to -seize or 
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attach it in respect of a demand against the pensioner. 
Such a proceeding is prohibited by section 11 of the Act 
of 1871 and, therefore, the application ought to have been 
dismiseed and the objection allowed. I allow the appeal 
and declare that 'this pension to which this document 
relates was like any other political pension payable to the 
judgment-debtot and is not attachable in pursuance of the 
creditor’s decree. The appeal must be allowed with costs 
and the application of the decree-holder, so far asit relates 
to item 3 of-column 10 of his application, namely, the 
political pension, must be dismissed with costs in the 
Lower Court. $ 


Mohan Lal Sandal, for the appellant. 
Rasa Ali, for the respondent. 
The judgment of the Court was delivered by 


Muars, ©. J.—As we are in agreement with the find- 
ings of fact and the propositions of law enunciated by 
Mr. Justice WALSH, we can dismiss this appeal with very 
few words. The decree-holder wished to attach and sell 
a pension. It was his duty, if his case was that the pen- 
sion belonged to that class which are referred to in section 
7 of Act 23 of 1871, to set out the facts and to prove his 
case. He did not do so. No body, even to-day, knows 
whether the pension was granted prior to the Act of 1871 or 
subsequent to it. Nevertheless it has been argued here very 
strenuously that the execution creditor did all that was 
necessary and that he is entitled to attach and sell the pen- 
sion. He has not proved any right to attach and sell the 

ension. There is no reason to infer that it was granted 

efore 1871 nor is there any reason to infer that it was grant- 
ed after 1871. The matter is entirely open. A pension 
ordinarily is not attachable for sale. If the decree-holder 
wanted to bring this within the exception and show that 
this individual pension happened to be attachable for sale, 
he should have done so by appropriate proof. This appeal, 
therefore, fails and is dismissed with costs and fees on the 
higher scale. 


Appeal dismissed. 
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RAMAOCHANDRA RAO T. B. anb anotuER (Plaintiffs) 
versus : 


RAMACHANDRA RAO A. N. 8. AND ANOTHER 
(Defendants). 


Hindú Will— Gift to widow—Construction—Estate, absolute or limited 

—Prior decision in Land Acquisition proceedings—Res Judicata. 

The Land Acquisition Act of 1894 contemplates two separate 
and distinct forms of procedure, one for fixing the amiount of 
compensation described as the award, and the other for deter- 
mining in case of dispute the relative rights of the persons entitled 
to the compensation money. 

In the case of an award, the Act provides for an appeal to the 
High Court ; there is no further appeal to the Judicial Committee, 

Any dispute as to the relative rights of persons entitled to re- 
ceive the compensation maney is settled by litigation in the ordinary 
way. Such dispute forms no part of the award. 

Srimati Trinayani Dassi v, Krishna Lal De [1910] 17 G W. 
N., 935; 

Balaram Bharamaratar Ray v. Sham Sunder Narendra, [1896] 
23 Cal., 526; dissented from. 

A decision of a competent Court, even in proceedings under the 
Land Acquisition Act, will operate as res judicata, and the same 
question cannot be re-opened in a subsequent litigation between the 
same parties. 

Badar Bee y. Habib Merican Noordin, [1909] A. C, 623, follow- 
ed; 

Rangoon Botatoung Company, Limited. The Collector, Ran 
goon, [1912] 39 I. A., 197, distinguished. 

Hook v. Administrator-General of Bengal, |1921) 481. A., 187, 
teferred to. 

The law on the construction of Hindu wills explained. 

Surajmani v. Rabi Nath Osha, [1907] 35 L A. 175 

Bhaidas Shivadas vy. Bai Gulab [192 1) 49 1. A, 1. 

Sasiman Choudharain v, Skib Narayan, [1921] 49 I. A., 25, refer- 
red to. ‘ 

APPEAL from a decree of the Madras High Oourt 
(Warts, O. J. and Susuaarm AYYAR, J.) reversing a decree 
of the Additional Temporary Subordinate Judge of Tanjore. 

The appellants are the reversioners of one Bavaji Pandit. 
The respondents are the sister’s sons of one of the widows 
of the said Bavaji Pandit. The widow got the suit, property 
under the will of her husband. In 1894 a piece of land 
forming a portion of the property got by the widow under 
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the said will was acquired by the Government under the 
Land Acquisition Act. A question then arose as between 
the widow and the father of the appellants as to the cha- 
racter and extent of the estate taken by the widow under 
the will.. The District Court held that the widow took an 
absolute estate, but on appeal, the High Oourt held that she 
took only a limited estate. There was no appeal from that 
decree. In 1916 the widow alienated the remaining property 
to the respondents by a will. After the death of the widow, 
in 1916, the appellants instituted the present suit for posses- 
sion of the property in the hands of the respondents. The 
trial Judge gave the appellants a decree but the High Court, 
on appeal, went into the question of construction of the Will 
and dismissed the appellants’ claim, holding that the widow 
had an absolute and alienable estate. 

Hence the present appeal. 

De Gruyther, K. C. and Narasimham, for the appel- 
ants :— 

A Hindu widow may have an absolute estate under her 
husband’s will 

Surajmani v. Rabinath Ojka, [1507] 35 I. A, 17. 
Bhatdas Shivdas v. Bai Gulab, [192 i 4g L A., 1 

There is a long catena of cases in all the High Courts 
that a gift toa widow by the husband does not imply a 
heritable estate. z 

Mayne’s Hindu Law, Para, 664'; 11880] I. L. R, 50, 
ae ; [tot] I. L. R., 27 A., 364 at 367 ; [1909] I. L. R., 33 

«a 91. 

A widow can only alienate immovable property for a 
legal necessity. She cannot alienate immovable property 
without the consent of her husband. 

Narada, Oolebrook’s Digest Book V, p. 476. 


[Lorn BuoxmasTER.—The effect of 35 I. A., 17 is that if 
you make a gift to a woman in unqualified language, she takes 
absolutely unless there is something to cut it down.] 


Independent of the recent decisions of the Board, the 
Bombay High Court held that even the use of the word 
“Malik” would not give a woman powers of alienation. 
[1910] I. L. R., 35 B., 279. 


[Logn BuokmastTaR.—I think that 35 I. A., 17 decides 
otherwise.. Full ownership includes the power to alienate.] 

There are texts of Hindu Law that, in the case of a widow, 
even though she be given an absolute estate, she has no 
power of alienation unless conferred by express terms. A 
Hindu widow may have an estate of inheritance but she has 
no. power of alienation. 
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The question in issue was decided by.the High Court on 
a previous occasion in land acquisition proceedings. The 
High Court construed the will as conferring only a limited 
estate. It is not opento the High Court to go into the 
question again as the prior decision operates as res judicata. 
48 J. A., 187. The widow could have appealed against that 
decree to this Board. Special leave was given in one case. 
[1899] I. L R., 22 M., 431. The principle of res judicata 
applies to the whole property and not merely to that portion 
concerned in the land acquisition proceedings. Section 54 
of the Land Acquisition Act applies only to appeals from 
the award. Other questions are tried and decided as in 
ordinary suits. : 

Dube, for respondent No. 1:—Ameer Ali’s Book takes the 
view that it is not res judicata. The effect of the English 
decisions is given in 2 Smith’s Leading Oases, 785. 

[Lorn Buoxmastsr referred to [1885] I. L. R., 12 0., 484.] 

The preamble to the Land Acquisition Act clearly shows 
that the object of the Act was to determine the amount of 
compensation. Section 54 gives one appeal to the High 
Court and no more. ae 

Tf there is a dispute as to apportionment, it had to be 
referred to a Civil Court. In this case we have no evidence 
as to what the dispute was. The only papers filed here are 
the judgment and the decree and we do not know whether 
the dispute arose so as to create an estoppel. : 

[Lorp BuoxmastER.—The judgment expressly refers to 
Section 31 and 32 of the Act.] i 

Those sections do not necessarily mean that there shall 
be a judicial determination as to who is entitled. The judg- 
ment says that the District Judge is to pass an order under 
Section 82. We do not know what order he passed. All 
proceedings under.the Land Acquisition Act end in awards. 
Tt has been laid down that there is no further appeal to this 
Board. ~ 
Rangoon Botatoung Co., v. The Collector, [1912) 39, I. A. 197. 

[Lord BuoxmasteR.—This is not an award but an adjudi- 
cation as to title.] : 

There was an application for special leave in proceedings 
under the Land Acquisition Act and the Board refused 
leave. 

Srimati Trinayani Dassi v. Krisknalal Dey, [1913] 17 C, W. 
N., 421. $ 

An adjudication forms part of the award. Since the deci- 

sion in ; 
Rangoon Botatoung Co v. The Collector [gta] 39 I. Ay 197. 

there has been no appeal to this Board in land acquisition 

cases. [1896] I. L. R., 20 M., 269 is an express decision that 
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it cannot be ves judicata. That was, no doubt, a decision on 
Sectioh 39 of the Act of 1870, but on this point the present 
Act of 1894 is identical. Ameer Ali’s Civil Procedure Code, 
p. 108, lays down that having regard to the peculiar nature 
of land acquisition proceedings, the Courts have always 
held that there is no res judicata. ‘ 


De Gruyther and Narasimham, for the appellants, were 
not called upon to reply. 


The judgment of their Lordsbips was delivered by 


Lorp Buoxmaster.—On the 6th August, 1858, Ramajee 
Bavajee Pandit, who died on the 10th August, 1858, executed 
a deed of settlement of all his movable and immovable 
properties. It is prefaced by a statement that he had adopt- 
ed Panchapikes, the second son of Mahasubd Rajaram, and 
after various gifts and dispositions which are not material, 
it continued in these terms :— 

“Out of the remaining property, after deducting the above, my 
adopted son, to whom I have given the name of Bavajee Pandit, 
shall be entitled to and enjoy half of the property. Out of the 
remaining half of the property, these two persons, namely, (my) 
senior wife, Sowbhagiavathy Kamatchi, and junior wife, Sowbha- 
giavathy Thulja, shall take balf and half.” 

In 1894 one acre and 74 cent. of the land so given, and 
then in the possession of Thulja Boyee, was acquired by 
the Government. The usual proceedings for determining 
the amount of compensation appear to have taken place, 
and no dispute arose as to the award, but a question did 
arise as between Ramajee Bavajee Pandit, the adopted son, 
and the widow as to the character and extent of the estate 
that she took under the will. If she took absolutely, the 
money could be divided forthwith; but if she took a limited 
interest, her share would have to be invested. It was con- 
sequently necessary that this dispute should be determined 
in order that the compensation monies should be properly 
dealt with. Section 31, Sub-section 2, of the Land Acquisi- 
sion Act, 1894, expressly contemplates this position, for 
after referring in Sub-section 1 to the payment of the com- 
paneer ga by the Collector to the persons interested, 

ub-section 2 provides that “‘if there be no person compe- 
tent to alienate the land, or if there be any dispute as to the 
title to receive the compensation or as to the apportionment 
of it, the Collector shall deposit the amount of the compen- 
sation in the Court to which areference under Section 18 
would be submitted.” Section 18 does not define the Oourt; 
this is done by Section 3, Sub-section D, which provides 
that a Court means a princtpal Civil Court of original juris- 
diction, ‘unless a special judicial officer within specified 
limits has.been appointed to perform the functions of the 
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Court under the Act. Section 32 further provides that 
when money has been deposited in Court under Sub-section 
2 of Section 31, and it appears that the land whereof the 
same Was awarded, belonged to any person who had no 
power to alienate, the Court shall order the money to be 
invested as therein mentioned. Now the dispute between 
Bavajee and the widow was plain upon the face of the 
document. It depended upon whether the deed had confer- 
red an absolute heritable and alienable estate upon the 
widow, or whether she took either a limited Hindu widow’s 
estate or a heritable estate which she wag incapable of 
alienating. What tbe actual proceedings were that ensued 
between them is not plain, but they must have come before 
the District Court of Tanjore, for the grounds of appeal 
from the order of that Court are before their Lordships, and 
from these it appears that the District Judge had held that 
the widow had an absolute estate. From this decigion 
Bavajee brought the appeal to the High Court of Judicature 
at Madras. Judgment was delivered by the High Court on 
the 13th July, 1897, by Sir Anruur Corus, O. J., and 
Mr. Justice Suzrnanp. Their judgment is short, and, as it 
throws considerable light upon the whole proceedings, it is 
desirable that it should be reproduced in full. It is as 
follows :— 

“ The first question is what estate the widow Thulja Boyee took 
under the gift of 1858. We cannot agree with the District Judge 
that the law is unsettled on the question of such gifts. There being 
no indication of intention to give a large estate, we must assume 
that the husband intended that a widow's estate only apne pass. 
This being so, it is quite clear that Sections 3r and 32 of the Act 
apply. The order must be set aside as the parties are not agreed 
as to the mode in which the money should be invested. 

“We must direct the District Judge to pass order under the 
provisions of Section 32. Each party to bear his own costs of this 
appeal”? 

On the 10th June, 1911, and again on the 11th January, 
1916, Thulja Boyee executed wills and bequeathed all her 
movable and- immovable properties to the first respondent; 
she died on the 2nd April, 1916. The adopted son, Bavajee 
Ramajee Pandit, also died at a date subsequent to the 
decision of the High Oourt, but the exact time is not stated, 
nor is it material, and the present appellant and his brother, 
Jeevanna Rao, now deceased, were his two sons. On the 
12th July, 1916, they instituted the suit out of which these 
proceedings have arisen against the claimants under Thulja’s 
will, alleging that she had only a limited estate under the 
deed of settlement, and that she had no power to dispose of 
the properties by will. The learned Subordinate Judge 
decide d in their favour, but this decision was reversed by 
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the High Court, from whose decree the present appeal has 
been brought. Both the judgments of the Subordinate 
Judge and the High Court depended upon the true effect of 
the deed of settlement, but for reasons which their Lord- 
ships will shortly explain, they do not think that this 
question was open to either of the Courts. 


Their Lordships do not; therefore, purpose to embark 
upon the consideration of what the effect of the deed of gift 
in favour of Thulja Boyee might be correctly determined to 
be, but as some misapprehension appears to exist as to the 
effect of certain decisions of the Board, and notably one in 
35 L.A., p. 17, their Lordships think it desirable to remove 
this doubt, lest error should creep into the administration 
of the law in India with regard to the rights of a Hindu 
widow. In the case referred to, Mussammat Surajmani and 
others v. Rabi Nath Ojha and another (1), when originally 
heard before the High Court, it had been stated that under 
the Hindu law im the case of a gift of immovable property 
to a Hindu widow, she had no power to alienate unless such 
power was expressly conferred. The decision ofhis Board 
did no more than establish that that proposition was not 
accurate, and that it was possible by the use of words of 
sufficient amplitude to convey in the terms of the gift itself 
the fullest rights of ownership, including, of course, the 
power to alienate, which the High Court had thought required 
to be added by express declaration. In that case it is true 
that there is some comparison drawn between the gift to 
a widow and a gift to a person not under disability, but that 
was not the foundation of the decision, which depended 
entirely upon the wide meaning attributed to the words in 
which the gift to the widow was clothed. More recent deci- 
sions‘of this Board (in Mussammat Sasiman Chowdhurain 
and others v. Shib Narayan Chowdhury and others (3) and 
Bhaidas Shivdas v. Bai Gulab and another (8), at present 
unreported) do nothing but repeat this same proposition 
in other words. The importance of preventing confusion 
due to the contrasting of different phrases used in distinct 
cases to express the same idea, has led their Lordships to 
make this explanation, but the points argued as to the effect 
of the gift in the present case are not now open to consider- 
ation, for in their Lordships’ opinion the decision’ given on 
the 183th July, 1897, by the High Court at Madras, is a clear 
and complete determination as between the parties to that 
suit and those claiming under them, which the present 
litigants cannot dispute. . 

It is urged-on behalf of the respondents that the judg- 
ment cannot be so regarded because it arose out of proceed- 
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ings under the Land Acquisition Act, 1894, and for the 
purpose of their arguments they rely upon the case of 
Rangoon “Botatoung Company Limited v. The Collector, 
Rangoon (1). There appears to be some misapprehension in 
the Courts in India as to the effect of this authority which 
it is desirable should be removed., Under the Land Acquisi- 
tion Act there are two perfectly separate and distinct forms 
of procedure contemplated. The first is that necessary for 
fixing the amount of the compensation and this is described 
as being an award. By Section 54 an appeal from that award 
or of any part of the award is given to the High Oourt. The 
case in 39 I. A. decided that in those circumstances the 
appeal so given was the culy one open to the parties, and 
that even if appealed against, the award still retained its 
characteristics and was incapable of further appeal. The 
argument which succeeded in that case emphasizes the 
distinction betweén an award and a decree, and the judgment 
mentions this in terms by stating that the appellants, 
although admitted to the High Court, could not have the 
right to capry an award made under an arbitration as to the 
value of land taken for public purposes up to this Board as - 
if it were a decree of the High Court made in course ‘of its 
original jurisdiction. The manifest inconvenience that 
would attend any such proceeding is also pointed ont, but 
neither this judgment nor any other judgment of this Board 
affects the question of an appeal on the totally different 
proceedings that arise when there is a dispute as between 
the persons claiming compensation involving, as it does in 
this case, a difficult question of title. When once the award 
as to the amount has become final, all questions as to fixing 
of compensation are then at an end ; the duty of the Collec- 
tor in case of dispute as to the relative rights of the persons 
together entitled to the money is to place the money under - 
the control of the Court, and the parties then can proceed 
to litigate in the ordinary way to determine what their right 
and title to the property may be. That is exactly what 
occurred in the present case. How the proceedings were 
commenced, is a matter that is not material provided that 
they were instituted in the manner that gave the Court juris- 
diction, for they ended in a decree made by the High Court 
and appealable to this Board. It is true that in the case of 
Sreemati Trinayani Dassi v. Krishna Lal De and others (3), 


‘ following an earlier case, Balaram Bharamaratar Ray v. 


Sham Sunder Narendra (3), it: was decided that an order 
under Section 32 may appropriately be deemed as an integral 
part of the award made by the Court, but their Lordships 
(1) [1912] 39 I. A.. 197. (2) [1910] 17 C. W. N., 935. 
(3) (1913) 23 Cal., 526. 
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regard this as a misapprehension as to the meaning of the 
award. The award as constituted by statute is nothing but 
an award which states the,area of the land, the compensa- 
tion to be allowed and the apportionment among the persons 
interested in the land of whose claims the Collector has in- 
formation, meaning thereby people whose interests are not in 
dispute, but from the moment when the sum has been deposit- 
ed in Court under Section 31 (2) the functions of the award 
have ceased ; and all that is left is a dispute between interest- 
ed people as to,the extent of their interest. Such dispute forms 
no part of the award, and it would indeed be strange if a con- 
troversy between two people as to the nature of their 
respective interests in a piece of land should enjoy certain 
rights of appeal which would be wholly taken away when 
the piece of land was represented by a sum of money paid 
into Court. There has, in the present case, been a clear 
decision upon the very point now in dispute which cannot 
be re-opened. The High Court appear only to have regarded 
the matter as concluded to the extent of the compensation 
money, but that is not the true view of what occurred, for 
as pointed ont in Badar Bee v. Habib Merican Noordin (1), 
it is not competent for the Court, in the case of the same 
question arising between the same parties, to review a 
previous decision, no longer open to appeal, given by another 
Oourt having jurisdiction to try the second case. If the 
decision was wrong, it ought to have been appealed from 
in due time. Nor, in such circumstances,{ican‘the interested 
parties be heard to say that the value of the subject-matter 
on which the former decision was pronounced, was com- 
paratively so trifling that it was not worth their while to 
appeal from it. If such a plea were admissible, there would 
be no finality in litigation. The importance of a judicial 
decision is not to be measured by the pecuniary value of the 
particular item in dispute. It has been suggested that the 
decision was not in a former suit, but whether this were so 
or not, mikes no difference, for it has been recently pointed 
out by this Board in Hook v. Administrator General of 
Bengal (2), that the principle which prevents the same case 
being twice litigated, is of general application, and is not 
limited by the specific words of the Code in this respect. 
Their Lordships will, therefore, humbly advise His Majesty 
that the decree appealed from be reversed, and the decree 
of the Subordinate Judge restored with costs here and in 


the Courts below. 
Appeal allowed. 
Douglas Grant.—BSolicitor for appellants. 
Barrow, Rogers & Nevill.—Solicitors for respondents. 
(1) [1909] A. C. 623. (2) [1921] 48 I. A., 187, 
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Onmiwar JASSI AND ANOTHER 

ee versus 

1922 ' 

panne EMPEROR. * 

May, 10. Code of Criminal Procedure (Act V of 1898), section 33 3—Notice, how 

Bint J made absolute. 

Å t ated 


A notice issued under section 133 of the Criminal Procedure 
Code cannot be made absolute if the person against whom it is 
issued appears and protests against it. In such a case the Magis- 
trate has to proceed with the case as if it were a summons case. 


Carmina REFERENCE made by P. C. Prowpsn Esg., Addi- 
tional Sessions Judge of Meerut. : 


The parties were not represented. 


` The facts appear from the following 

Referring Order —The learned Magistrate has not followed 
the provisions of the law as laid down in section 137, Criminal 
Procedure Code. He should note that he can only make a notice 

- under section 133, Criminal-Procedure Code, absolute if the person 

against whom the order is made does not appear under section 135 
and protest against it. i 

In this instance the persou appeared on December roth, 1920, 
and put ina written statement that the road was not a public 
pathway. It was then the duty of the Magistrate to proceed under 
section 137 asif the case were a summons case. The holding of 
a local enquiry does not absolve him from this duty and he can- 
not make his order absolute under section 140 until he has per- 
formed it. - . 

I cannot take action under section 437, Criminal Procedufe 
Code. Sol forward the case to the Hon'ble High Court under 
section 438, Criminal Procedure Code, with the request that the 
learned Magistrate’s order should be set aside and that he. should 
proceed according to section 137, Criminal Procedure Code. 


The following judgment was delivered by 
Stuart, J. STUART, J.—The learned Additional Sessions Judge has 
taken a right view of the matter. The record is returned 
to the Magistrate in order that he may take proceedings 
required by law under the provisions of section 137 of the 
` Code of Criminal Procedure. 
Order set aside. 


*Cr. Ref. No. 205 of 1922 
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UMA DUTT MISIR 
versus 
EMPEROR. * 


Code of Criminal Procedure (Act V of 1898), section 514-—Security to 
keep the peace—Morfeiture of recognisance—Proceedings under the 
section—Lapse of time i 

Where a person was bound over to keep the peace for one year, 
and on information received that he had been guilty of a breach 
of the conditions of bis recognizance bond, proceedings under 
section 514 of the Criminal Procedure Code were initiated against 
him, but before they came to an end the period fixed expired : Ae/d, 
that there was no legal bar tothe prosecution of the case under 
section 514. $ 

In Re Ram Chander Lalla [1877] 1 C L. R., 134, distinguished. 


Ormunan Revision from an order of J. H. DARWIN Esq., 
District Magistrate of Benares. 


Satya Chandra Mukerji and Narmadeshway Prasad Upa- 
dhiya, for the applicant. 


R. Malcomson (Assistant Government Advocate), for the 
Crown. 

The following judgment was delivered by 

Linpsay, J.—The argument put forward in support of 
this application has the merit of ingenuity but Ido not 
think it ought to be allowed to prevail. 


The proceedings which are attacked were proceedings 
under section 514 of the Code of Criminal Procedure. The 
applicant, Uma Dat Misser, was, by an order passed on the 
14th of March, 1921, bound over -to keep the peace fora 
period of one year. In or about the month of July, certain 
facts transpired which led to its being believed that Uma 
Dat had been guilty of a breach of the conditions of the 
bond, and asa result of this information, proceedings were 
initiated against him under section 514. There can be no 
doubt that these proceedings were taken within the period 
provided by the bond. For one reason or another it became 
necessary to transfer the proceedings under section 514 from 
the court in which they were taken. It was held by this 
Court that those proceedings could only properly be taken 
in the court of the District Magistrate of Benares and not in 
the court of the Joint Magistrate who had taken up the 
case under section 514. An order was accordingly passed 
directing the District Magistrate of Benares to take the 
proceedings on to his own file. Instead of complying with 


* Cr, Rev. No, 165 of 1922.7 
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this Court’s order, the learned District Magistrate made over 
the case toa subordinate Magistrate, Mr. Gada Husain. 
Further application was made to this Oourt which resulted 
in the proceedings taken in Mr. Gada Husain’s court being 
set aside as being without jurisdiction and the learned 
District Magistrate was directed to hold an enquiry de novo. 


By the time all this happened, the period of one year 
limited by the bond had expired, and it is now contended 
that inasmuch as the period has lapsed, no proceedings 
ander section 514 are possible. I have been referred to a 
case in Re Ram Chandar Lalla (1), which had already been 
dissented from by a Divisional Bench of the Allahabad High 
Court in Emperor v. Raja (8), of the Calcutta High Court in 
which it was held that where no proceedings under section: 
514 were taken by a Magistrate within the period limited by 
the bond, no action could be taken under this section after 
the term of the bond had expired. This, however, is a diffe- 
rent case. There can be no doubt that action was taken 
within the period laid down in the bond and that the only 
reason why the case did not reach the stage of completion 
was that the learned District Magistrate had made a mistake 
in transferring the case from his own file to the court ofa 
Subordinate Magistrate. It was this illegality in the procedure - 
of the District Magistrate which led to all the delay. .As I 
understand the position, the learned District Magistrate is 
now only carrying on the proceedings which were initiated 
within the period of one year from the date of the bond, 
namely, the 14th of March, 1921. In other words, the order 
of this Court was to direct the Magistrate to take up the 
case at the stage where he passed the illegal order and to 
continue the proceedings therefrom. I hold that there is no 
legal bar to the prosecution of this case under section 514, 
and I dismiss the application accordingly. 

Application dismissed. 

G) [1877] 1C- Le Ro 134- (2) [1903] E L R, 26 All, 202. 


—— 


MAQBUL AHMAD AND OTHERS 
versus 
EMPEROR.* 


Code of Criminal Procedure (Act V of 1898), section 145—Dispute bet» 
ween semindar and weighmen. - 

The claim to weigh grain in a market and realize the weighment 
dues is not covered by section 145 of the Code of Criminal Pro- 
cedure. 

* Cr. Rev, No. 187 of 1922. 
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CrmunaL Revision from an order of A. G. SHERRIEF Onmiman 


Esq., District Magistrate of Hamirpur. E 


O. Ross Alston, for the applicants. nea 
R. Malcomson (Assistant Government Advocate), for the p 
Crown. a 


The following judgment was delivered by ENPEROR 


Rariq, J.—This is a revision from an order purporting to gage, J. 
have been passed under section 145 of the Criminal Proce- ' 
dure Code. Tt appears that one Maqbul Ahmad is the pro- 
prietor of a market-place where there are grain shups. One 
set of persons claims to have the right of weighing grain in 
that market. Maqbul Ahmad asked the said men to. give 
him a certain percentage on the earnings on the weighing as 
his dues as a zamindar. They objected and would not pay 
him. Thereupon Maqbul Ahmad permitted the applicants 
to weigh the grain in the market and the applicants agreed 
to pay Maqbul Ahmad his zamindar: dues. 


The police reported tbat there was a likelihood of a 
breach of the peace between the old weighmen and the appli- 
cants, The learned Magistrate thereupon issued a notice- 
to the applicants under section 145 of the Criminal Procedure 
Code calling upon them to show cause. The notice that was 
issued by the learned Magistrate stated that 

whereas on the report of the police it had come to his notice 
that there was a dispute between the two parties, with regard to the 
right of weighing and with regard to the possession of the right of 
weighing, the notice is, therefore, issued to show cause. 

The applicants appeared and showed cause. The learned 
Magistrate passed an order, to the effect, that the weighmen 
are entitled to possession of the weighing dues until evicted 
therefrom in due course of law. In revision, to this Court, 
it is contended, on behalf of the applicants, that section 145, 
of the Criminal Procedure Code, is not applicable to them. 
There is no dispute between the applicants and the old - 
weighmen about possession of land or water. I think - 
the contention for the applicants is correct. The dispute 
between the old and the new weighmen could have been 
decided by the learned Magistrate, if he was of opinion that 
the said dispute was likely to cause a breach of the peace, 
under section 107 of the Criminal Procedure Code. The claim 
to weigh grain in a market and realize the weighment dues is 
not, in my opinion, covered by section 145 of the Oriminal 
Procedure Oode. I, therefore, allow the application and set 
aside the order of the Magistrate. i 


Application allowed. 


Ryves, J. 
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DEBI PRASAD (Plaintiff) 
% versus 
MUSAMMAT GUJAR anD orTnEBS (Defendants).* 
Limitation Act (Act IX of 1908), article 139—Landlord’s right to recover 
possession. 

A tenant who holds over cannot set up a right,adverse to that of 
the landlord but the landlord's right to recover possession becomes 
barred by limitation if he allows more than 12 years to expire. 

Sreconp Apenar from a decree of A. G. P. PULLAN EsQ., 
District Judge of Benares, confirming a decree of Mavuuvr 
Muuammap Ovais Karney, Munsif. 


Badri Narain, for the appellant. 


S. M. Sulaiman and Haribans Sahai, for the respondents. - 


The judgment of the Court was delivered by 
Ryves, J.—The plaintiff sued to eject the defendants as 


-his tenants on the allegation that the plaintiff is a transferee 


of one Mohammad Sadiq. Mohammad Sadiq had leased the 
premises to Rajjab for one year in 1865. On the expiry of 
the year, Rajjab held over, and it is found that his heir, 
Musammat Gujar, has been in possession ever since the 
death of her father and that they have held the premises 
between them since 1866. ‘ 


Both the courts below have dismissed the suit as barred 
by limitation and it seems to us rightly ; while it is quite 
true that a tenant who holds over cannot set up an adverse 
title to the landlord nevertheless it seems to us that Article 
189 of the first Schedule of the Indian Limitation Act pro- 
vides that the. landlord can only recover possession if he 
sues within 12 years. In this case it is quite obvious that 
Mohammad Sadiq could not have ejected the defendants 
after 1878. He could not give his transferee a better title 
than he himself had. . 

The result is that the appeal fails and is dismissed with 
costs. 


* S. A. No. 196 of roar. 
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BAIJNATH anp anorHer (Plaintiffs) 
versus ` 
MOHAMMAD ISMAIL (Defendant).* 

Landlord and Tenant—WNotice of ejectment—When not necessary— 
Mutwalli—Zeasing of property Jor more than a year— Mohammedan 
Law, 

A Mutwaili of trust property has power to grant five-yearly 
lease of house property if the best interests of the property require 
that such a‘ lease should be given. Even under the Mohammedan 
Law, a Qazi can authorise the Mutwalli to give out leases for more 
than one year. i 

The trustees of the Islamia College gave a lease of the house 
property belonging to the College, to the plaintiffs for a period of 

five years, The defendant, who was a tenant holding from a 
previous lessee, refused to recognize the plaintiffs’ right. In a suit 
for ejectment : Ae/d, that the lease in favour of the person from 
whom he held, having come to an end, he was a mere trespasser 
and not entitled to any notice. 

SECOND APPEAL from a decree of T. K. Jonnsron ESQ., 
District Judge of Agra, reversing a decree of Basu Kav- 
LESHAR Natu Rar, Judge of the Court of Small Causes, 
exercisirg the powers of a Subordinate Judge. 

Surendro Nath Sen, 8. M. Sulaiman and Baleshwari 
Prasad, for the appellants. 

Narain Prasad Asthana, for the respondent. 

The judgment of the Court was delivered by 

Linpsay, J.— We have heard counsel on both sides in this 
appeal and have come to the conclusion that the judgment 
of the lower appellate court is wrong and must be set aside 
and the decree of the court of first instance restored. 

The suit was a suit in ejectment brought by two plaintiffs, 
Baijnath and L. Bankey Lal. d 

It appears that there isin Agraa body known as the 
Islamia Oommittee which is entrusted with the duty of look- 
ing after the Jama Masjid. 

It appears that attached to the Masjid there are certain 
shops and for the purpose of providing funds for the upkeep 
of the mosque, it has been the practice of this Committee to 
make arrangements for the leasing out of these shops so as 
to secure a regular income. 

In their plaint the plaintiffs stated that they were the 
lessees of these shops on behalf of the Islamia Committee 
. under afease executed in their favour for a period of five 
* 5. A. No. 1255 of 1920. 
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years with effect from the Ist April, 1919. The allegation 
was that Md. Ismail was in possession at the time the lease 
was granted in favour of the plaintiffs. He was told to 
quit but refused to give up possession: hence this suit for 
ejectment and also for damages in the way of rent for ocou- 
pation. 

The defendant took a number of pleas. He asserted, in 
the first place, that the plaintiffs had no title to bring a suit 
as they were not lawfully lessees on behalf of the Telamin 
Committee. It was pleaded that the Islantia Committee 
had no power to give these plaintiffs a lease for the shops for 
a period of five years. The defendant also denied that he 
was the tenant of the plaintiffs. Further, it was pleaded 
that, in any case, if he was deemed to be the plaintiffs’ tenant, 
the suit was not maintainable inasmuch as no proper notice 
to vacate had been given to him. The court of first ins- 
tance decreed the suit but the lower appellate court has 
reversed the first court’s decree, and the first question we 
have to consider is the legal position of the plaintiffs in the 
present case. 


The view taken by the Judge was that according to 
Muhammadan law the Mutwalli of a Trust property’ has no 
authority to grant alease of house property for a period 
exceeding one year. In the view ofthe learned Judge the 
Islamia Committee stood in the same position with regard 
to the property in question as a Mutwalli. Consequently, the 
learned Judge was of opinion that the lease in favour of the 
plaintiffs conveyed no valid title to them. 

In our opinion this view of the learned Judge is 
ous. 5 

We have to refer, in the first instance, to the Bengal 
Regulation XIX of 1810. That was a Regulation passed in 
order to secure the due appropriation of rents and produce 
of lands granted for the support of mosques, Hindu temples, 
colleges and other pious purposes, and from the preamble 
to the Regulation it is made to appear that this legislation 
was undertaken by reason of the fact that there was mis- 
management or want of management on the part of persons 
responsible in connection with property which had been 
endowed for the upkeep of religious buildings such as those 
which we have mentioned. It was declared, therefore, by 
the Regulation (section 2) that the general superintendénce 
of all lands granted for the support of mosques, Hindu 
temples, colleges and for other pious and beneficial purposes 
was vested in the Board of Revenue and Board of Commis- 
sioners in the several distr cts subject to the gontrol of 


P érrone- 
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The words, of this section are as general as they can be, 
and it is to be noticed that the language of the section itself 
imports no restriction on the power of the Board of Revenue 
in the management of the lands referred to in the section. 
We may also in this connection refer to the terms of section 
4 of the Regulation which lays down that in cases where 
buildings have fallen into decay and cannot be conveniently 
repaired, the Boards shall recommend that they be sold by 
public auction or otherwise disposed of as may appear most 
expedient. 


This arrangement for the management of property dedi- 
cated to the support of religious institutions remained in 
force for many years but was ultimately put an end to by the 


provisions of the Religious Endowments Act XX of 1863. , 


It was then declared that it was no longer expedient that the 
Board of -Revenue should be entrusted with the powers of 
management assigned to it under the Bengal Regulation, and 
arrangements were made whereby the duties and powers 
of the Board of Revenue were to be assigned to Committees, 
or, in cases where there were properly appointed trustees of 
the property for the transfer of the Board’s powers, to these 
trustees. The relevant section we have to consider in this 
connection is section 7 which lays down that in all cases 
described in section 3 of the Act the Local Government 
shall once for all appoint one or more Committees in every 
division or district to take the place and exercise the powers 
of the Board of Revenue and local agents under the Regula- 
tions hereby repealed. 


There can be no doubt that the Islamia Oommittee is a 
committee which was appointed under section 7 of Act XX 
of 1863, and, consequently, it must be taken that they were 
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appointed to take the place of and to exercise the powers of ~- 


the Board of Revenue. 


The learned Judge, as we have said, was of opinion that 
when the Board of Revenue took over the duties of superin- 
tendence under Regulation XIX of 1810, it was necessarily 
governed by the rules of Muhammadan law relating to the 
powers of a Mutwalli to lease Trust property. We can find 
no warrant for this opinion in the language of the Regulation 
itself, and indeed, as we have pointed out, the language of 
section 4 which directed that the Board should in certain 
cases recommend the sale of religious buildings, is altogether 
inconsistent with the provisions of Muhammadan Law. It 
seems to us that the proper view is that in taking over the 
duties of management of these Trust properties the Board 
of Revente was entrusted with all reasonable powers which 
might be exercised forthe benefit of the Trust. 
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We may mention, moreover, that the provisions of the 
Muhammadan law are not quite so rigid as the learned Judge 
seems to have understood. It is quite true that there was a 
rule laid down with regard to house property that a Mutawalls 
should not in general be authorised to make a lease of such 
property -for a period longer than one year, but there was 
this qualification attached to it, namely, that in all cases the 
Qazi might empower the Mutawalli to grant leases for longer 
periods if he thought that such a grant was for the benefit 
of the Trust estate. é 

If we were really called upon to decide whether the action 
of the Islamia Committee in leasing out this property for a 
period of five years to the plaintiffs was justifiable, we 
should have no difficulty in finding that this course is really 


“in the best interests of the property. It could hardly be 


expected in modern times that any person would be willing 
to take a lease of a shop from which he would necessarily 
have to be removed at the expiry of one year. Further, it 
is not to be doubted that this arrangement by which the 
Committee hands over the control of the property to thekadar 
for a period of five years, is, from their point of view, a most 
convenient arrangement. It segures to the Oommittee a 
regular income which they can collect without any trouble. 
The Committee is saved the expense and trouble of maintain- 
ing a staff to collect the rents and otherwise look after the 
property, and, further, it seems to be quite clear that by this 
arrangement they are enabled to get as high a rent as they 
could possibly expect to obtain. The procedure seems to 
be that the Committee put up the theka for auction for a 
period of five years and hands over the theka to the highest 
bidder. 

We are of opinion, therefore, that no question can possibly 
arise regarding the right of the present plaintiffs to maintain 
this suit in ejactment. We have read the document by which 
the theka was granted to the plaintiffs and from that it is 
apparent that they have been vested with fall control over 
the shops in dispute. They are under an obligation to pay 
monthly to the Committee a sum of Rs. 700 and it is declared 
in the deed that the lessees are to be entitled to get any 
rents they can from the persons to whom they let out the 
shops. They are given full powers to eject tenants and to 
make all arrangements which are necessary for the renting 
out of the property. . 


The next question that arises is whether the defendant 
was entitled to raise a plea that he could not be ejected 
without notice. It is perfectly clear from the pleadings and 
also from other evidence in the casa that the defendant has 
denied the right of the plaintiffs and he has been maintaining 
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that he is a tenant not of the plaintiffs but of the Islamia 
Committee. As regards this latter contention, there is no 
evidence whatever and it seents to us to be clear on all hands 
that he has never been at any time, regarding which we 
have any evidence, a tenant holding directly under the 
Committee. 


It seems to be true that the defendant has been.in occupa- 
tion of some of these shops for a number of years. On the 
other hand, we have evidence to show that for the last 15 or 
20 years at least the Islamia Oommittee has been in the 
habit of giving these five-years leases to thekadars, and the 
obvious inference is that the defendant must bave been 
admitted to occupation of these shops under a grant made 
by the thekadars. Wecannot for a moment allow the plea 
that the defendant is a tenant holding directly from the 
Committee. 

Then as regards the present plaintiffs whose lease as we 
have said dates from the Ist April, 1919, it is clear on all 
hands that the defendant is nothing more than a trespasser. 
Some stress has been laid in the courts below upon a previous 
litigation between the defendant and previous thekadars. It 
seems that prior to the date of the lease in favour of the 
plaintiffs, attempt had been made by the previous thekadars 
to eject the defendant. The case was compromised under 
some arrangement by which the defendant vacated some of 
the shops in his possession and came to an understanding 
with the then thekadars that the rent for the remaining 
shops was not to be enhanced nor was he to be ejected from 
them before the 3lst March, 1919, that being the date upon 
which the lease of the previous thekadars expired. 


The fact that this arrangement was made with the pre- 
vious thekadars cannot help the defendant ‘in the present 
case. The previous lessees were in control of the property 
only for the period of the lease which had been given to 


them by the Committee and they could not either by agree- - 


ment or otherwise confer upon the defendant a right to 
ocoupy the shops beyond the period of their own theka, 
which, as we have said, came to an end on the 31st March, 
1919. The result, therefore, is that when the lease of the 
present plaintiffs came into existence, the defendant was in 
possession under some arrangement made with the earlier 
legsees—an arrangement which the present plaintiffs are in 
no way bound to recognize. The defendant cannot, therefore, 
be heard to say that any tenancy exists which under the 
law must be put an end to by the giving of a regular notice 
as required by the Transfer of Property Act. He has besides 
denied the title of the present plaintiffs. Ho-is nothing 
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more than a trespasser and he is in no way entitled to 
notice. 


We hold, therefore that the rights of the case are with 
the plaintiffs and we allow this appeal accordingly, set aside 
the decree of the learned District Judge, and restore the 
decree of the court of first instance. 


Appeal decreed. 


BIND BAHADUR SINGH ‘ano orugrs (Plaintiffs) 
VErSUs 
RITURAJI anp orners (Defendants) .* 
Hindu Law— Reversioners—Nearer reversioner inactioe—Sutt for pos- 
session by remoter reversioner—Not maintainable. 

No suit is maintainable by remoter reversioners for possession of 
property in the hands of the daughter of the last owner, even if the 
nearer reversioner takes no action against her. It amounts toa 
case by a person alleged to be entitled to the property because 
some person with better title fails to take advantage of his rights. 

Finst APPEAL from a decree of BABU JOTENDRA MOHAN 
Bosz, Subordinate Judge of Basti. 

The facts very briefly are these :— 

On the death of Kunj Behari Singb, the last male owner 
and a separated Hindu, his widow, Jamna Koer, came in pos- 
session. On her death in 1914, Musammat Rituraji claimed 
mutation as the daughter of Jamna Koer. Chhotku and 
Sheo Narain, the nearest reversioners, denied that she was 


.the daughter. The objection was upheld. Thereupon 


Rituraji brought a suit in the Oivil Oourt for possession of 
Kunj Behari’s estate on the allegation that she was his 
daughter. That suit was decreed by the Subordinate Judge 
on the 24th of July, 1916, and the decision was affirmed by 
the High Court on the 13th of January, 1919. On the 2nd 
of June, 1919, the present suit was instituted by the appel- 
lants for possession against Rituraji. They admitted that 
Chhotku and Sheo Narain were the nearest reversioners, 
they themselves being one degree more removed, but 
Chhotku and Sheo Narain failed, in the former suit, to raise 
the most important defence that ‘‘ there has been a custom 
from of old among the Raekwar Thakurs, to which the family 
belonged, that if anybody died leaving a widow and a 
daughter, the widow becomes the heir, but the daughter is 
not entitled to inherit the property” either because they were 
“in collusion ” with Rituraji or because of their “ negli- 
gence ’’, a7 
* F A, No. 122 of 1920: 
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Thé Stbordinate Judge did not go into evidence and dis- 
missed the suit. He held that o 


‘In the present case Chhotkoo and Sheo Narain were the near 
reversioners and the plaintiffs more distant. Now it is settled law 
that certain suits which are open to these classes of expectant heirs, 
when necessitated during the lifetime of the female in possession, 
may be brought either by the near relation or by one who is more 
distant............the whole aspect changes as soon as the female in 
Possession die8s............. Let it, therefore, stand, as the present 
plaintiffs allege that Rituraji was not only not the daughter of Kunj 
Behari, but was also debarred from inheritance according to the al- 
leged family custom; even if she were and Chhotku and Sheo Narain 
chose willingly to allow her to take the property away, neither 
could the present plaintiffs nor any body else question their act; for 
after the death of Jamna Koer they were no longer mere rever- 
sioners but full owners, with power to do what they liked with the 
property.” 

Plaintiffs appealed. 


Shiva Prasad Sinha (with him S. M. Sulaiman), for the 
appellants, submitted that the Subordinate Judge should 
have gone into evidence and then decided the suit. If there 
was Collusion between Chhotku and Sheo Narain on the one 
hand, and Rituraji on the other, the plaintiff would be 
entitled to succeed. 

Rao Kurun Singh v. Mahomed Fyz Ali Khan, [1871] 14 M. 
I. A., 187 at p. 193. 

Rani Anand Kumari v. The Court of Wards, I, L. R, 6 
Cal., 764. 

If during the lifetime of the widow the remoter rever- 
sioner was entitled to sue in the cage of collusion of the 
nearer ‘reversioner or even otherwise, why cannot he after 
her death ? 

Bhagwanta v, Sukhi, [1899] I. L Ry, 22 All., 33. 

{Goxut Prasap, J.—Your difficulty is that the reversion 
has opened. Chhotku and Sheo Narain are the absolute 
owners. They may do anything with the property.] 


In the first place, Chhotku and Sheo Narain never became 
the full owners, because, according to the previous judg- 
ments, Rituraji was the daughter of Jamna Koer. Secondly, 
if the law was that in case of a disclaimer by nearer rever- 
sioner the remoter reversioner could come in, even after the 
widow’s death, why should not he come in when there is 
collusion ? 

[Goxut Prasan, J.—What would have happened if 
Chhotku and Bheo Narain had remained absolutely quiet 2) 

In that case plaintiffs would have been entitled to sue. 


Musammat Ladooiak ý. Sanvaley, [1868; 3 Agra, 191. 
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Surendro Nath Sen (with Guleari Lal), for the respond- 
ents, was not called on. 


The judgment of the Court was delivered by 


Goxut Prasan, J.—The circumstances under which this 
appeal has arisen are as follows :—One Kunj Behari Singh 
died many years ago leaving a widow Musammat Jamna 
Kunwar. She died in the year 1914. After her death, two 
persons, Bheo Narain Singh and Chotkn Singh, applied 
for mutation as next reversioners. Their application was 
opposed by Musammet Rituraji, the respondént No. 1 who 
represented herself to be the daughter of Kunj Behari Singh, 
and said she was as such entitled to the property. She 
lost her case in the Revenue Court and afterwards brought 
a suit for declaration of her title as the heiress of Kunj Be- 
hari Singh as against Chotku Singh and Sheo Narain Singh, 
the next reversioners. Her suit was decreed by the court 
of first instance and that decree was confirmed, on appeal, 
by this court, in 1919. , 


The present plaintiffs, who allege themselves to be re- 
moter reversioners, as compared to Sheo Narain Singh and 
Chotku Singh, commenced this litigation on the 17th of 
June, 1919, claiming possession of the property of Kunj 
Behari Singh against Musammat Rituraji Kunwar, and 
Chotku Singh and Sheo Narain Singh, the immediate rever- 
sioners. After stating the facts of which we have given a 
brief resume, the plaintiffs say that Chotku Singh and Sheo 
Narain Singh did not bring forward evidence in the previ- 
ous suit to prove that under a custom set out in the present 
plaint Masammat Rituraji Kunwar, even if she was the 
daughter of Kunj Behari Singh, was not entitled to succeed. 
It is suggested, but there is no evidence to support it, that 
Chotku Singh and Sheo Narain Singh did not set up this 
custom, asa defence in the previous suit, possibly because 
they were in collusion with Musammat Rituraji. It may 
be mentioned that in this case they gave no particulars to 
lay the foundation of any such custom, and these would have 
been necessary if the plaintiffs had been able to get over 
the plea that their plaint disclosed no cause of action. The 
plaintiffs say that their cause of action arose on the 2nd of 
January, 1914, and.subsequent dates, and also onthe 13th 
of January, 1919, when the High Court confirmed the deeree 
n the Subordinate Judge in favour of Musammat Rituraji 

unwar. 


The point raised in the defence was that, on their own 
case, as put forward in the plaint, the plaintiffs had no 
cause of action to maintain the present suit. The main 
defence- was thaton a careful reading of the plaint it dis- 


ae 
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closed no cause of action, and it was to this matter that the 
Judge addressed himself in the first instance and has decided 
that question adversely to the plaintiffs-appellants, and 
dismissed their suit. , 


The plaintiffs come here in appeal and challenge the 
judgment of the lower Court. The learned Subordinate 
Judge has, ina very careful judgment, discussed the various 
pleas put forward before him, and we agree with him in his 
conclusions. This is not a case in which a remoter rever- 
sioner is sujng by reason of the action of inaction of a 
nearer reversioner to get aside an alienation by an owner 
with ‘limited powers. In this case it is a suit by a person 
alleged to be entitled to certain property because some per- 
son with better title to that property has failed to take 
advantage of the rights which he had. In this case, as soon 
as Musammat Jamna Kunwar died inthe year 1914, the 
succession opened out. If the ordinary Hindu Law applied, 
the next heir would be the daughter, Musammat Rituraji 
Kunwar, provided she succeeded in proving that she was the 
daughter of the deceased and if she succeeded in meetirg 
the alleged custom excluding daughters. If she did not 
succeed because of either of the two reasons aforesaid, the 
property would go to Sheo Narain Singh and Chotku Singh, 
and if iieo Narain Singh and Chotku Singh did not choose 
to avail themselves of their right to possession of the pro- 
perty, such inaction of theirs would not confer any rights 
on the plaintiffs who do not claim to be his heirs. The 
reasoning on this question cannot be put better than it has 
been put by the learned Subordinate Judge at pages 12 and 
13 cf the paper book. We agree with the view taken by 
the Subordinate Judge that the’ plaintiffs are not entitled to 
maintain the present suit We, therefore, dismiss the appeal 
with costs. 


8. P. 8, Appeal dismissed. 
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FATEH CHAND AND OTHERS 
versus 
EMPEROR.* 


Penal Code (Act XL of 1860), section 34— lsolated acts of assault on Police 
—Application of section—Joint trail. 


During the course of a political trial police was posted in 
different places in the court to keep order. Large crowds gathered, 
and some men who were not permitted to go in court room, had 
some sort of- melee with the police. Several men were seen assault- 
ing individual policemen in different parts of the premises. They 
were tried together and found guilty of assaulting the police. 
The Judge, however, held that there was common intention or 

‘concert between the accused. eld, that the assaults on individual 
policemen were not the result of attack on the police, but that each 
assault was independent of other similar assaults, and therefore, 
section 34, Indian Penal Code, had no application and the joint 
trial of all the accused was illegal. 


Criminan APPEAL from an order of Basu Goran Das 


Moren, Officiating Fourth Additional Sessions Judge of 
Aligarh. 


Nehat Chand, S. Zafer Mehdi and M. A. Agiz, for the ~ 


appellants. 
Sankar Saran (Government Pleader), for the Crown. 
The following judgment was delivered by 


Ryves, J.—Dnuring the forenoon of the 5th of July, 1921, 

a large crowd gathered in front of the District Magistrate’s 

Oourt during the trial of one Malkhan Singh for some 

alleged political offence. The trial created a good deal of ex- 

citement and, it appears, that, in the light of previous distur- 

bances, the police authorities gathered an unusually large 

number of policemen to keep order. Apparently, it was 

feared, rightly or wrongly, that an attempt might be made 

_ by the crowd to rescue Malkhan Singh. During the course 
of the morning there was some sort of a melee, and nine 

individual policemen were hurt, although with the exception 

of one man, who had his lip cut, none of the others received 

more than the most trivial injuries. The result was a 

Magisterial enquiry, and 27 men were committed to the 

court of session charged under sections 147 and 332/149 of 

the Indian Penal Code. Now, that was a perfectly intelli- 

gible charge and implied that the 27 men committed were 

actuated by a common object, and in pursuance of that 

‘common object, assaulted the police in the discharge.of their 


*Cr. A. No. 185 of 1922. 
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duties. At the trial the learned Sessions Judge found that 
there was no common object and that the accused were not 
acting in concert. He, therefore, held that the charge 
under section 147 could not be maintained. After discus- 


sing the evidence, he says :— 


This leads to the inference that the whole crowd did not collect 
with an unlawful object nor was it excited in the manner stated 
by the prosecution. On the other hand, these circumstances 
show that only those men who wanted to follow Mr. Sherwani 
offered resistance to the police when the latter wanted to push 
them back and very likely those who were in the front joined them. 
Such being the case, only those men who committed the act can be 
held liable. 

I entirely agree with this observation of the learned 
Judge. He goes on to say :— 

In this case all the circumstances lead me to think that the 

- crowd had collected with a view to make a demonstration at the 

trial of Malkhan Singh. That object was not unlawful nor was it 
considered objectionable by the authorities as not only such crowds 
had assembled on previous occasions but the authorities had been 
watching the gradual increase in the crowd without ever thinking 
of dispersing it. It was certainly wrong on the part of some men 
to go to the court room after Sherwani did. There can be no doubt 
that they knew very well that only the persons who had permis- 
sion could go there, Tbe order passed by the authorities to 
“prevent people in general going to the court room was a lawful 
one. The policemen posted on the drive, to see that the order 
was carried out, were undoubtedly engaged in the discharge of 
their duty, and if they were assaulted or resisted by the men, 
whom the policemen wanted to prevent from going, they certainly 
committed the offence under section 332 of the Indian Penal 
Code, and every man who joined in the assault can also be held 
guilty of that offence under the provisions of section 34 of the 
Indian Penal Code; but Ido not think the offence of. riot was 
committed nor can every man who happened to be present in the 
crowd be held guilty under section 332 of the Indian Penal Code. 
I, therefore, find that the offence of riot was not committed but an 
offence under section 332 of the Indian Penal Code was, of course, 

“committed, but only those men who took part or joined those 

assaulling men, can be held guilty. 

- He then goes on to consider the evidence. against each 
one of the accused, and in the end he convicted 11 and 
acquitted the rest. These 11 accused have appealed. It 
seems to me that on the finding-that, these accused persons 
were not actuated by any common object, it must be taken 
that there were merely a number of isolated assaults on 
individual members of the police force, and in the :absence 
of any common intention, the provisions of-section 34 of the 
Indian Penal Code cannot-be called inaid. Nine policemen 
are said’ to have been assaulted in different parts of the 
maidan and apparently by different people acting quite 
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independently of each other. The court has made no 
attempt to find out who were the particular individuals 
who assaulted a particular policeman but has held that, 
any one, who was seen assaulting any policeman during 
that morning in front of the District Magistrate’s Court, must 
be held to be guilty of the offence, not of assaulting the 
particular policeman but of what he considers to bean 
assault on the police, under section 34 of the Indian Penal 
Code and that any one who assaulted the police on that 
morning must be held guilty. I cannot agree with this view. 
If there was no common intention or concert between the 
accused persons, they cannot, in my opinion, be tried to- 
gether. There were so many isolated assaults and there 
should have been as many separate trials. I do not think it 
necessary in this case to order a retrial. On the findings, 
I think, the accused are entitled to an acquittal. They were 
only sentenced to four months’ rigorous imprisonment of 
which many have served more than half, and before this they 
were eight months in police custody. Under these circum- 
stances, specially as the hurt inflicted was of the very 
slightest, 1 think it unnecessary to order a retrial. 


I allow the appeal and, so far as this charge is concerned, 
they will be released, and, such as are on bail, need not 


surrender. 
Appeal allowed. 


NEHAL SINGH AND ANOTHER ee) 
ver sus ia 
FATEH CHAND AND ANOTHER (Plaintiffs). a 


Eguitable relief- —Privity of contract arising ont of subsequent evens. 
’ S, through whom the plaintiffs claim, obtained a decree for 
money against one B and attached some of the judgment-debtor's 
property. 's-wife raised an objection on the ground that the 
- property was hers but lost the case in the High Court. In the 
meantime Z entered into an agreement to sell that property to W 
and J, the defendants, for a sum of Rs. 2,900, part of which was to 
be left with W and D for payment to S. The sale was not effected.- 
S obtained a sale of that property from B. The consideration 
for sale was paid partly in cash and partly by satisfaction of the 
decree. N and D then sued Band Sfor specific perfermance. 
vof the contract of sale entered into between them-and B and got. 
a decree. The court executed the sale-déed on behalf of B and“ 
S. The plaintiffs then sued W and D for recovery of money 
due: to-them from B. Held, that although S was at the ‘outset 
a stranger to the contract between B and N, and D, nevertheless 
by.reason of the subsequent proceedings terminating in the decree 
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for specific performance, he was brought into a degree of privity 
with Vand D and his representatives were entitled to recover the 
money which 2 promised to leave with them for payment to his 
creditors. 


SECOND APPEAL froma decree of Basu ÑHEKHAR NATH 
Bangers, District Judge of Mainpuri, confirming a decree 
of Basu RacHunaTtH Perasan, Subordinate Judge. 


Kailas Nath Katju, for the appellants. 
Girdhartlal Agarwala, for the respondents. 
The judgment of the Court was delivered by 


Linpsay, J.—This case has been argued at considerable 
length before us but we havé come to the conclusion that 
_ the decree of the lower court ought to stand. 


The suit was a suit for the recovery of a sum of Rs. 3034- 
6 alleged to be due from the first two defendants, Kunwar 
Nehal Singh and Kunwar Dwarka Singh. The plaintiffs in 
the suit were L. Fateh Ohand and L. Hira Lal who admit- 
tedly are the brothers and survivors of one L. Sewa Ram. 


It is necessary to set out in some detail the earlier 
history of this case. Sewa Ram had obtained in the year 
1903 a simple money decree against a judgment-debtor, 
named Kr. Bhawani Singh, who is impleaded i in the present 
suit as defendant No. 3. 


In execution of that decree Sewa Ram attached certain 
immoveable property on the allegation that it belonged to 
his judgment-debtor. 


This attachment produced an objection on the part of 
Bhawani Singh’s wife, Mt. Durga Kunwar, who put forward 
the plea that the property had been transferred to her. 


This objection of Mussammat Durga Kunwar was 
allowed. Thereafter Sewa Ram brought a declarator 
suit for the purpose of establishing that the property whic 
he had got attached was, in fact, the property of his judg- 
ment-debtor. Sewa Ram won this case and, thereafter, 
-began execution proceedings. 


Meanwhile, on the 19th February, 1910, Bhawani Singh 
entered into an agreement with Nehal Singh and. Dwarka 
Singh to sell to them certain zamindari property, his 
object being to pay off the decree which was outstanding 
in favour of Sewa Ram. 

There can be no question that by this agreement. Bha- 
wani Singh undertook to sell the property to Nehal Singh 
and Dwarka Singh for a sum of Rs. 2,900, Rs. 100 was given 
as earnest money, Rs. 200 was paid in cash, and the balance 
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of Rs. 2,600 was left with the purchasers for payment to 
Sewa Ram in satisfaction of his decree. 


This sale, however, was not carried out, and on the 7th 
June, 1910, Sewa Ram, the decree. holder himself, gota 
sale-deed from the judgment-debtors, Bhawani Singh and 
his wife, Durga Kunwar. The consideration of this deed 
was a sum of Rs. 3,300. Ont of this Rs. 3,0384-6 were appro- 
priated by Sewa Ram in satisfaction of his decree. Sewa 
Ram certified satisfaction to the court. The rest of the 
money was paid to the vendor in cash. . 


Following on this in the year 1912 Nehal Singh and 
Dwarka Singh brought a suit for specific performance of 
the contract for conveyance which had been executed in 
their favour on the 19th February, 1910. They lost this 
suit in both the courts below but in second appeal this 
High Court gave a decree directing that specific perfor- 
mance of the contract to sell should be enforced. It was 
directed by this Court that Sewa Ram, the subsequent pur- 
chaser, and Bhawani Singh should join in executing a 
conveyance in favour of the successful plaintiffs, Nehal 
Singh and Dwarka Singh, and that conveyance was ulti- 
mately executed on behalf of Sewa Ram and Bhawani 
Singh by the learned Subordinate Judge of Mainpuri. The 
terms embodied in this conveyance were the terms which 
had been agreed upon by-the parties to the contract of the 
19th February, 1910. After this conveyance had been exe- 
euted by the Court in favour of Nehal Singh and Dwarka 
Singh, Sewa Ram lost possession of the property, and now 
we have this present suit bronght by the survivors in 
interest of Sewa Ram to recover from Nehal Singh and 
Dwarka Singh a sum of Rs. 3,034-6, that being the amount 
which under the sale-deed executed in favour of Sewa Ram 
was appropriated in satisfaction of Sewa Ram’s decree. 


The suit was contested on every imaginable ground. 
The main plea with which we are concerned was that 
there was no privity of contract between Nehal Singh and 
Dwarka Singh on the one side and the plaintiffs or their 
predecessor on the other. Great reliance was placed upon 
the fact that Sewa Ram wasa stranger to the contract of 
the 19th February, 1910, and it was pleaded that being a. 
stranger to that contract, neither he nor his successors were -~ 
entitled to sue for the purpose of enforcing any covenant 
entered into between the defendants and their vendor. 


The result has been that both the courts below ‘Have 
decreed the claim though not to the extent tg which the 
plaintiffs desired. Both the courts have held that although 
the defendants Nos. 1 and 2 are liable to these plaintiffs, 
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they are only liable to the extent of Rs. 26,000 that being 

the amount which under the contract of 19th February, 

1910, was left with them for payment to Sewa Ram. In- 

bth on this sum to the amount of Rs. 144-11 has been 
allowed. . 


It has been strongly argued before us that the suit was 
not maintainable inasmuch as Bewa Ram was no party to 
the contract of the 19th February, 1910. There can be no 
doubt that the general law is that a stranger to a contract 
is not entitled to sue, but there are cases in which. the 
courts have granted relief in favour of astranger to the 
contract on principle of equity. We have been referred 
to a great many cases of various courts but we shall con- 
tent ourselves with referring to the case of Debtnarayan 
Dutt v. Chunnilal Ghose (1). There the whole law on the 
subject has been lucidly laid down in the judgment of 
JENKINS, C. J. We consider that there isa close analogy 
between the facts of the present case and the facts of the 
_ ease with which the Bench of the Calentta High Court was 

‘dealing in the reported case, and we think, when all the 
facts are examined, it is not possible to maintain the plea 
that Sewa Ram or his successors-in-interest, the present 
plaintiffs, are altogether strangers to the dealings between 
Bhawani Singh on the one side and Nehal Singh and Dwarka 
Singh on the other so as to preclude them from asking for 
the relief which has been asked for in this case. We start 
with the fact that Sewa Ram was outside the contract of 
19th February, 1910; but then we have the fact that Sewa 
Ram was impleaded as defendant in the suit for a specific 
Ronee of that contract which was brought by Nehal 

ingh and Dwarka Singh, and we have the fact that under 
the decree of this Oourt Sewa Ram and Bhawani Singh 
were both directed to convey the property in dispute to 
Nehal Singh and Dwarka Singh. Further, it is not to be 
doubted that it was the intention of this Court that this 
conveyance to be executed both by Sewa Ram and Bhawani 
Singh was to be executed upon the very terms which were 
embodied in the contract of the 19th February, 1910, and 
one of those terms was that Nehal Singh and Dwarka Singh 
were to be liable to pay Rs. 2,600 to Sewa Ram in discharge 
of the debt owing to him from Bhawani Singh under the 
decree. In other words, although Sewa Ram was at the 
outset a stranger to the dealings between Bhawani Singh 
and his purchasers, nevertheless by reason of these subse- 
quent proceedings terminating in a decree for specific per- 
formance passed by this Court, Sewa Ram was brought 
into a degree of privity with Nehal Singh and Dwarka Singh 
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Ova which, in our opinion, justifies us in holding that this is a 
TEN ease in which the equitable relief ought to be granted as it-: 
was granted in the Calcutta cage to which we have referred. «:*"> 
Nna San There the relief was granted on the ground of certain subse- 

v. quent dealinga between the plaintiff and the defendant 
Faren = No. 5, dealings by which. the parties were brought into a 
Omand. relation of privity, and it was upon that basis that the 

Lindsay, J. Calcutta Court considered that the plaintiff was entitled 
to equitable relief. Similarly in the present case we think 
there can be no doubt that in equity the plaintiffs are en- 
titled to the sum which was awarded to them by the court 
below. In our opinion no question arises of res judicata 
or of the application of section 47 of the Code of Civil 
Procedure. The.cuse is to our mind a straightforward 
case in which the plaintiffs hada cause of action arising 
out of a decree which was passed by this Court for specific 
performance and out of the conveyance which followed upon 
that decree. 


The result, therefore, is that we affirm the decision of 
the court below and dismiss this appeal with costs. 


Appeal dismissed. > 
Orvit PUTTU LAL anv otHzrs (Defendants) 
1922 i versus 
Fog , _ DAYA NAND (Platntiff) .* 

unore Code of Civit Procedure (Act V of 1908), section 92— Swit for declaration 
LINDSAY, J, that plaintiff a trustee of endowed property—RKight personal—Appli- 
K ANHAIYA cation of section—Trust—Founder reserving no power to alter the 

Lat, J. scheme—Subsequent appointment, ma 


Section 92 of the Code of Civil Procedure does not apply to a 
case where a plaintiff claims a declaration of his right to act as 
a trustee of a temple under a certain deed of endowment in pre- 
ference to the defendants who claim a similar right. tn 
The founder of a trust is entitled to provide for the management 
of the trust property, and to reserve to himself the power to ap- 
point trustees, but if he creates a trust and appoints a trustee 
and reserves to himself no power to alter the scheme, he cannot 
subsequently appoint new trustee in place of the one formerly 
appointed. 
SECOND APPEAL from a decree of B. Benner Esq., Dis- 
trict Judge of Farrukhabad, confirming a decree of Saryip 
IprrxHar Husar, Officiating Subordinate Judge. 


M. L. Agarwala, for the appellants. 
Kailas Nath Katju, for the respondent. 5 i 
* S, A. No, 334 of r921. 
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The judgment of the Court was delivered by 


Kansara Lat, J.—This appeal arises out of a suit 
brought by the plaintiff-respondent for a declaration that the 
plaintiff was entitled to act as the Sarbarahkar of a certain 
temple and of the property appertaining thereto and for 
possession of the said property. The allegation of the 
plaintiff was that he had been appointed Sarbarahkar of the 
said property and temple by Ganga Prasad, the founder of 
the Trust, by a deed executed.by him and registered on the 
27th February, 1901. By virtue of that deed Ganga Prasad 
had dedicated certain property for the benefit of the temple 
which he had constructed in his life-time and appointed 
himself a trustee for his life und nominated the plaintiff 
as his successor in that office. By a subsequent document, 
executed by him on the 22nd May, 1919, he appointed his 
nephews as trustees after him. These nephews are‘ the 
defendants tothe present suit. They succeeded in getting 
mutation of names effected on the death of Ganga Prasad + 
in the revenue papers. The plaintiff contended that the 
defendants had obtained the deed from Ganga Prasad under 
undue influence, but they failed to prove that allegation. 
The courts below, however, decreed the claim of the plaintiff 
on ‘the ground, that by virtue of the deed of wagf, of the 
27th February, 1901, Ganga Prasad had appointed the plain- 
tiff as his successor in the office of trustee and that he had 
no power thereafter to appoint another man in his place. 
The view taken by the courts below is supported by the 
decision in Siddhan Lal v. Gauri Shankar (1). Ordinarily 
the founder of a trust is entitled to provide for the manage- 
ment of the Trust and to reserve to himself and his heirs 
the power to appoint tristees; but if he exercises that 
power and appoints a trustee, the trustee cannot be removed 
except in the manner laid down in section 92 of the Code 
of Civil Procedure ` 


ihe defendants entered into possession of the trust pro- 
perty under the subsequent deed executed by Ganga Prasad, 
by virtue of which they were appointed trustees tn the place 
of the plaintiff. But Ganga Prasad had reserved no power 
to himself by the earlier deed to alter the scheme of manage- 
ment there laid down, and the subsequent appointment of 
other persons cannot, therefore, be upheld. 


It is urged, on behalf of the defendants, that the suit 
ought to have been brought under section 92 of the Code of 
Civil Procedure, but that section provides for the institution 
ofa representative suit by the beneficiaries to secure the 
proper administration of a public trust either by the removal 

(t) [1917] 40 I. C, 165, 
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Ovu of the existing trustees or by the settlement of a seheme by 
7058 which the object of the Trust can be properly carried ont. 
AA The removal of the trustees can be claimed on the ground 
Purrv Lar Of an alleged breach of trust, but no such ground is alleged 
v. here in regard to the defendants. All that is stated is that 
Daya Nayo. Ganga Prasad had committed a breach of trust by appoint- 
Kanhaiya ing new trustees in the place of the plaintiff. It is not 
Ted, J, Stated that the defendants had committed any breach of 
trust. On the other hand the suit is, as the courts below 
point out, between rival claimants to the office of trustee. 
The plaintiff claims that office in his own right*by virtue of 
the earlier deed executed by Ganga Prasad. The'defendants 
claim the same office by virtue of a later deed, which, so 
far as it is inconsistent with the earlier one, is not enforce- 
able. As pointed out by Woop. orrs, J., in the case of 
Budree Das Hukim v. Chooni Lal Johurry ('), in order to 
bring a case within the purview of section 539 of the Code 
of Civil Procedure the suit must be a representative one, 
brought for the benefit of the ; ublic and to enforce a public 
right iv respect of an express or constructive trust upon a 
cause of action, alleging a breach of trust or necessity for 
directions as to its administration against a trustee of such 
express or constructive trust. Such trustee may be a trustee 
de jure or a trustee de son tort. But ifthe suit is between 
persons, who individually claim a right to succeed to the 
office of trustee, section 92 of the Code of Civil Procedure 
has no application. The right here set upisa personal 
right to act in a particular office. In Muhammad Abdul 
Majid Khan v. Ahmad Said Khan (?), it was held in some- 
what similar circumstances that a suit by a person claiming 
. to be a mutwallt of certain property against another who 
had taken possession of the same, did not fall within the 

purview of section 92. a 


We see no reason, therefore, to interfere with the decree 
passed by the court below and dismiss the appeal with costs. 


l Appeal dismissed. 
(1) [1906] I. L. Rẹ, 33 Cal, 789. (2) [t913] I. L, Ra, 35 All, 459s 
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DALEEP SINGH (Plaintiff) 
versus 
KHURSHED HUSAIN (Defendant). * 

Court of Wards Act(\IV of 1902), section 37—Property of disqualified 
proprietor inherited by heirs—Court retaining superintendence—Effect 
on heir's contract. 

The property of one 4 was under the superintendence of the Court 
of Wards, She died leaving the defendant as one of her heirs The 
Court of Wards retained A's property under its superintendence, 
as her debts had notybeen discharged. The defendant contracted 
the debt in respect of which the present suit was brought. edd, 
that the defendant was liable to be sued inasmuch as he was nota 
ward of the Court so as to preclude him from entering into a con- 
tract tofmake him pecuniarily liable ; 

_ Beoonp APPEAL from a decree of E. R. Nzava Esq., Dis- 
triot Judge of Meerut, reversing a decree of P. K. Roy Esq., 

Subordinate Judge. 

Nehal Chand Vaish, for the appellant. 
Iqbal Ahmad, for the respondent. ~ 
The judgment of the Oourt was delivered by 


Kansara Lat, J.—This appeal arises out of a suit 
brought by the plaintiff-appellant for the recovery of money 
due on account of cloth supplied and money borrowed by 
the defendant. The defence, so far as itis material for the 
purpose of this appeal, was that the defendant was, at the 
time of the alleged transactions a ward of the Court of Wards 
and, therefore, incompetent to enter into a contract, to make 
him peguniarily liable, under section 37 of the Court of 
Wards Act. 

The court of first instance decreed the claim ; but the 
lower appellate court set aside the decree. The view taken 
by the court of first instance was that the defendant was a 
ward as regards the property which he had inherited from 
Musammat Ahmadi Begam but was not a ward as regards 

“the property which he owned in his owa right. The lower 
appellate court, however, held that he was a ward with 
respect to both the properties. i 

It appears that Musammat Ahmadi Begam was the owner 
of certain property, the superintendance of which was taken 
over by the Court of Wards on the 22nd August, 1911. She 
died in 1913 leaving certain heirs, one of whom was the 
defendant. The Court of Wards retained the property of 
Musammat Ahmadi Begam under its superintendence under 

*S, A. No. 268 of 1921. , 2 


Kanhaiya 
Lal, J. 


ivi 
1922 
DALAEP 
Sines 
v. 
KHUN8SHED 
HUSAIN. 

-Kanhaiya 
Lal, J. 


716 ioh COUKI (a. L. a. È. 


section 45, because the debts due by the deceased bad not 
been till then discharged. The property was eventually 
released on the 7th June, 1918. The debts, now in question, 
had been incurred by the defendant between the 24th Septem- - 
ber, 1916, and the 30th December, 1916. Section 45 of Act 
IV of 1902 lays down that: 


“When a ward dies before the liquidation is completed of the 
debts and liabilities with which the property is charged, the Court 
of Wards may either release such property or may retain it under 
its superintendence until such debts and liabilities have been dis- 
charged.” 


It further declares that 


“Tf the Court of Wards retains the superintendence, the person 
who has succeeded to the property shall not be competent to 
transfer or create any charge on, or interest in, any part of such 
property, while it remains under the superintendence of the Court 
of Wards, nor shall any debts or liabilities, previously incurred by 
any person, who has so succeeded, be chargeable on such property 
until the debts and liabilities due by the Court of Wards have 
been discharged.” 


It does not disqualify such a successor from incurring 
any liability which might affect the property after those 
debts ‘and liabilities have been discharged. 


Section 37.has no application because that section is 
applicable in terms to wards, as defined by section 3. A 
ward is a disqualified proprietor whose person or property 
or any part of whose property is under the superintendence 
of the Court of Wards. The disqualification is declared- 
under section 8. The defendant was never co declared. He 
made no application under. section 10. The.property in- 
herited by the defendant from Musammat Ahmadi Begam, 
was under the superintendence of the Court of Wards ; but 
only for a specific purpose, namely for the discharge of the 
debts and liabilities which were due by Musammat Ahmadi 
Begam at the time when the estate was taken over under 
its superintendence by the Court of Wards. After these 
debts were discharged and the estate was released, any 
liability, incurred by the suecessors of the lady, might be | 
enforceable, except in so far as that liability creates a charge | 
on the property which was under the superintendence of the 


Court of Wards while such debts and liabilities had remained 


undischarged. 

. The view taken by either of the courts below cannot, 
therefore, be upheld. The defendant was not a ward of the 
court, 80 as to disqualify him from entering into a pecuniary 
obligation of a kind, not forbidden by. section 45, that is of 
the nature of a simple money debt or liability, not amounting 
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to a charge on any portion of the property, which was under 
the superintendence of the Court of Wards. 


In the lower appellate court no other plea was pressed. 
We allow the appeal accordingly and setting aside the decree 
of the lower appellate court, restore that of the court of 
first instance with costs, including in this Court fees on the 


higher scale. 
Appeal decreed. 


BASDEO RAM SARUP (Defendants) 
Versus 
DILSUKHRAI SEWAK RAM (Plaintiffs). * 

Contract Act (IX of 1872), section 63—Accord and satisfaction—Chegue 
for smaller amount sent for larger amount due—Cashed—Liability 
of debtor for balante, 

The defendants sent a cheque fer certain amount due to the 
plaintiffs telling them that if they accepted it in full settlement of 
the claim, they could cash it The defendants cashed the cheque 
but demanded the balance from the plaintiffs. On a suit for 
recovery of that amount being brought, the defendants pleaded 
accord and satisfaction. e/d, that the cashing of the cheque was 
not conclusive proof that it was accepted on the conditions attached 
by the defendants. W. Willie v. Davies, 22. Q. B. D., 610, followed. 

Szoonp AergaL froma decree of T. K. JOHNSTON ESQ., 

I. C. S., District Judge of Agra, confirming a decree of 

Basu Kav.esHark Nats Rar, Judge Small Cause Court, 

exercising the powers of a Subordinate Judge. 


Narayan Prasad Asthana, for the appellants. 
Girdhari Lal Agarwala, for the respondents. 
The judgment of the Court was delivered by 


SULAIMAN, J.—Second Appeal No. 862 and Second 
Appeal No. 960 of 1921 are connected appeals arising out 
of the same suit. The plaintiffs’ firm brought a suit to 
recover @ sum of Rs. 1,265-13-0 with interest, on the follow- 
ing allegations. Their case, devoid of all unnecessary 
details, was that the plaintiffs, as agents of the Standard Oil 
Company, sold 900 tins of Kerosine oil tothe defendants 
the price of which was Rs. 3,982-13-0, that the defendants 
p only a sum of Rs. 2,717 and that the balance of 

1,265-13-0 was still due. - The plaintiffs claim to recover 
this amount with interest. 

On behalf of the defendants it was contended that the 
sum of Re 2,717 had been paid in full payment of the plain- 

*S, A. No. 862 of 1937. 
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tiffs’ claim and that having accepted that amount, the 
plaintiffs are no longer entitled to claim any balance. It was 
further pleaded that a sum of Rs. 500 had been paid by the 
defendants as advance money for the oil contract and should 
‘be deducted. 


The court of first instance decreed the plaintiffs’ claim 
for the recovery of Rs, 1,265-13-0 and disallowed the defend- 
ants’ objection as to the payment of Rs. 500. There were 
two appeals filed before the learned District Judge who has 
affirmed the decree of the court of first instance. The defend- 
ants have come up here in second appeal, and, on their 
behalf, it is contended that it is not now open to the plain- 
tiffs to ignore the conditions under which the amount of 


_ Rs. 2,717 was paid under a cheque and to claim the balance. 


It appears that the defendants sent a cheque for Rs. 2,717 
with a condition that this sum was being paid in full dis-. 
charge of the total amount due to the plaintiffs. The ‘plain- 
tiffs retained this cheque and ultimately cashed it, and two 
days after this they sent a letter to the defendants intimating 
that they had cashed the cheque but that they did not agree 
to receive the amount in full discharge of the payment of 
the sum due to them. The learned Advocate for the defend- 
ants contends that this is really a case of accord and 
satisfaction and he relies strongly on Section 63 of the Indian 
Contract Act which embodies that principle. Now, if the 
plaintiffs had really agreed to accept a smaller sum in full 
payment of the amount due to them, then there can be no 
doubt that it would no longer be open to them to ‘go behind 
that ‘admission and claim the recovery of the balance. On 
the other hand, if they did not agree to accept that amount 
in full era of the payment of the amount due'to them, 
Section 63 of the Indian Contract Act would have no appli- . 
cation, for that section would only apply where a promisee 
agrees to remit wholly or in part the performance of the 
promise made to him or accepts instead of it any satisfaction 
which he thinks fit. The main question, therefore, was 
whether the plaintiffs did, in fact, agree to accept the money 
sent in full satisfaction of their claim. The finding of the 
learned District Judge on this point is against the appellants 
and prima facte that finding is a finding of fact which cannot 
be interfered with in second appeal. 

The learned Advocate for the defendants-appellants, how- 
ever, contends that the plaintiffs took time in retaining the 
cheque which was sent under an express condition that the 
money was being paid in fall discharge of the amount due 
to the plaintiffs’ and that this was a conclusiye proof of 
their having agreed to accept that offer; and it 1s strongly 
contended that the sending of the money by the defendants 
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must be deemed to bea conditional offer made by them 
and the retaining of the cheque by the plaintiffs was an 
acceptance of that offer, and it is, therefore, urgéd that the 
plaintiffs having accepted the defendants’ offer to pay the 
sum of Rs. 2,717 in full discharge of the amount due, are 
not entitled to go behind it. This contention, if well founded, 
would convert the question into one of law. We are, how- 
ever, of opinion that the mere fact that the plaintiffs retained 
‘the cheque and cashed it and at the sametime refused to 
receive the amount in full discharge of the payment of 
their debt, doe$S not raise any conclusive presumption that 
they had accepted it ab a conditional offer made by the 


defendants. Every case is to be judged on its special. 


circumstances, and in this particular case the lower appellate 
court has come to a finding that the plaintiffs did not really 
agree to accept the amount in full discharge of their debt. 
This js really a question of fact. 


On behalf of the defendants reliance is placed on the 
analogy of Section 83 of the Transfer of Property Act and 
it is contended that inasmuch as the sum was paid in full 
discharge of the amount due, the principle underlying that 
section applies. Reference was also made to the case of 
Rama Chandra Marwari v. Rani Keshobati Kunwari ('). 
Bat the perusal of that judgment would make it clear that 
that case proceeded entirely.on the provisions of Section 83 
of the Transfer of Property Act which distinctly provides 
that the money so deposited would have to be accepted in 
full discharge of the amount due. Their Lordships of the 
Privy Oouncil in the case, referred to above, lay stress on 
the fact that the mortgagee was bound to comply with the 
requirements of the statute under which the money was paid 
into court and that there was no jurisdiction in the court 
to permit the money deposited to be drawn out of court on 
any terms other than those imposed by the statute. - That 
case is clearly distinguishable from the present case. The 
rule of English law undoubtedly seems to be if favour of 
the respondents’ contention, and lays down that if the sum 
of money sent by a debtor to a creditor is less than the 
amount actually due, the creditor is not bound to refuse it 
and may accept the debtor’s offer without prejudice to his 
claim such as it may be. The case of W. Willis v. Davies 
(2), which is an unreported case but is referred to in the 
judgment in the case of Day v. McLean, is a case which 
is very much similar to the case before us. In that case a 
solicitor was entitled to a sum of £50 as costs. The defend- 
ant, however, sent a cheque for £25 with a letter stating 
that in order to put an end to the matter he sent the cheque 
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for £25 on the terms that the plaintiff would receive it in 
full settlemenf. The plaintiff kept the cheque and cashed 
it but wrote’to the defendant that he declined to accept it in 
full satisfaction of the payment of the amount due and that 
he required a cheque for the balance. The plaintiff then 
brought a snit to recover the balance and the defendant 
pleaded tbat there was an accord and satisfaction of the 
claim but it was held that it was a question of fact on what 
terms the cheque was kept. The verdict of the jury was 
that there was no accord and satisfaction, and that was held 
to be final in the matter. The same principle was accepted 
in the reported case of Day v. McLean which also was 
a similar one. In that the plaintiffs were claiming damages, 
and the defendants sent a cheque to them fora sum less 
than the amount claimed which cheque the plaintiffs retained. 
Nevertheless it was held that this did not amount to full 
oe and satisfaction of the claim. It was further remarked 
that 
“ If a person sends a sum of money on the terms that it is to be 
taken, if at all, in satisfaction of a larger claim and if the money 
is kept, it is a question of fact as to the terms upon which it is 
so kept. Accord and satisfaction imply an agreement to take the 
money in satisfaction of the claim in respect of which it is sent. 
If accord isa question of agreement, there must be either two 
minds agreeing or one of the two persons acting in such a way as 
induce the other to think that the money is taken in satisfaction 
of the claim and to cause him to act upon that view. In either 
case it is a question of fact,” , 
Both on authority and principle, therefore, it is clear to 
our minds that the mere fact that the plaintiffs retained the 
cheque and cashed it, cannot be a conclusive proof in law 
that they had agreed to accept the amount on the condition: 
offered by the defendants. The question was primarily one 
of fact and the view taken by the District Judge is binding 
on us. The appeal, therefore, fails and is dismissed with 
costs including in this court fees on the higher seale. 


Appeal dismissed. 
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KALYAN SINGH (Defendant) 
. versus 
DHARAM SINGH anv otuers (Plaintiffs) .* 
Hindu law—Debt—Decreeagainst a father— Liability af family property. 
Where a simple money decree has been obtained against a Hindu 
father, that decree can be executed against the ancestral family 
property under the Mitakshara Law, unless it were shown that the 
debt was contracted for illegal or immoral purposes. 
SECOND APPEAL from a decree of V. E. G. Husszy Esq. ij 
District Judge of Moradabad, reversing a decree of BaBU 
Latta PRASAD JOHRI, Subordinate Judge. 


Rasa Ali, for the appellant. 
8. A. Haidar, for the respondents. 
The jadgment of the Court was delivered by 


SULAIMAN, J.—This is a defendant’s appeal, arising out of 
a suit for a declaration that the order of the 14th of Feb- 
ruary, 1920, disallowing the plaintiffs’ objection to the 
attachment of the property in suit, was wrong and that the 
property, being the ancestral property of the family, was 
not liable to be attached and sold in execution of a decree, 
in suit No. 178 of 1918, passed against the plaintiffs’ father. 
The court of first instance dismissed the suit, but on appeal 
the learned District Judge has allowed the appeal and 
reversed the decree of the court of first instance. 


It appears that on the 18thof February, 1914, Chhidu 
Singh, defendant No. 2, who is the father of the plaintiffs, 
executed a mortgage-deed, in respect of the ancestral pro- 
perty, in favour of Kalyan Singh, the present defendant- 
appellant. On the llth August, 1917, a suit was instituted 
on behalf of the sons, for a declaration that the said mort- 
gage-deed was not binding on them, inasmuch as the debt 
had not been contracted for any legal necessity. The suit 
was ultimately decreed. After this, Kalyan Singh brought 
a suit on the basis of this deed but only asked for a simple 
money decree against the father. That suit was decreed 
and.when the di cree was put in execution “the rights and 
interests of Chhidu Singh in the joint family property” were 
attached. An objection was filed, on behalf of the sons, 
that the attachment was invalid. This objection having 
been disallowed, the present suit was instituted. 

The learned District Judge seems to be, of opinion that 
inasmuch as it was found, in the previous suit, that the 


debt had fot been contracted for any valid family necessity 
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and inasmuch as the father is still alive, it is not open to 
the simple money decree-holder to attach the family proper- 
ty and he relies on the case of Ram Chandra v. Bhup 

ingh (1). But in our opinion now there is no question as 
to the Hindu father’s authority to transfer any family pro- 
perty. There is a simple money decree against him, which 
is not shown to have been on the basis of a debt which was 
tainted with immorality. That being so, that decree can 
clearly be executed against the father, and the father’s in- 
terests in the family property can be attached and sold. The 
case of Ram Chandra v. Bhup Singh (') does not lay down 
any contrary rule. On the other hand, an earlier case of their 
Lordships of the Privy Council Sripat Singh Dugar v. Sir 
Prodyot Kumar Tagore (#), clearly laid down that where 
a simple money decree had been obtained against a father, 
that decree could be executed against the ancestral family 
property under the Mitakshara law “unless it were shown 
that the debt was a debt incurred for illegal or immoral 
purposes”. In our opinion the view taken by the learned 
District Judge was clearly wrong and is in no way supported 
by the authority quoted by him. 

The result is that we allow this appeal, set aside the 
decree of the lower appellate court and dismiss the plain- 
tiffs’ suit. 

Appeal decreed. 
(1) [1917] 15 A. L. J. R., 437. (2) [1916] 15 ALL. J. R, 147. 





ROSHAN LAL aNd oruers (Plaintiffs) 
versus 
LALLU'anp oTHERS (Defendants).* 


Estoppel—Mortgage during pendency of atlachment—Mortgase notified 
on sale— Whether pur chaser bound— Validity of mortgage. 

Where a mortgage is only notified at the time of the sale of cer- 
tain property in execution of a simple-money decree, the auction- 
purchaser is not estopped from questioning the validity of that 
mortgage. ; 

A mortgage executed during the pendency of an attachment is 
not absolutely void but it is void as against all claims arising under 
the attachment. Where the property was under attachment in 
execution of Z’s decree but before sale it was mortgaged to Æ who 
got it notified under Order 21 rule 66 and Z himself purchased it, 

eld, that A was not entitled to enforce his mortgage against Z, 
Dinobandhu Shaw v, Jagmayadasi, Is L. R., 29 Cal, 154; Abdul 
_ Rashid v. Gappoolal, 1. L. R, 20 All, 421, distinguishetl. 


* S: A. No, 686 of 1921. 
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Ssconp APPEAL from a decree of I. B. Munptz Esq, 
District Judge of Cawnpore, reversing a decree of Basu 
Ganaa Prasan Varma, Subordinate J udge. 


Kailas Nath Katju, for the appellants. 
Peary Lal Banerji, for the respondents, 


The judgment of the Court was delivered by 

Suraan, J.—This is a plaintiffs’ appeal arising out of 
a suit for foreclosure on the basis of a mortgage-deed dated 
the 30th of Aygust, 1907. It appears that the defendant 
held a simple-money decree in a suit No. 192 of 1898 which 
was in execution. On the 30th of July, 1907, the property 
in dispute in this case was attached in execution of the 
simple-money decree ; while this attachment was subsisting, 
the judgment-debtor, on the 30th of August, 1907, executed 
the mortgage-deed which is the subject-matter of dispute 
‘in this appeal. On the 20th of August, 1908, the subsequent 
mortgagee seems to have made an application to the execu- 
tion court praying that his mortgage should be notified. 
An order of the 14th of November, 1908, passed by the 
execution court, shows that inasmuch as no objection was 
preferred, notification was ordered. The property was ‘put 
up for sale on two occasions but those sales were set aside. 
On the 20th of August, 1909, the property was again put up 
for sale and was ultimately wold to the attaching decree- 
holder himself fora sum of Rs. 1,800. The subsequent 
mortgagee has now brought a suit to enforce the mortgage 
rof the 30th of August, 1907, and, on behalf of the defendants, 
it was contended that inasmuch as this mortgage-deed had 
been executed at a time when the attachment of the decree 
in suit No. 192 of 1898 was in force, the mortgage was in- 
valid and unenforceable as against the defendants. 


The court of first instance held that the attaching decree- 
holder had in no way been prejudiced by the execution of 
this mortgage-deed and that the attachzhent was no bar to 
the validity of this mortgage. š 


On appea! the learned District Judge was of opinion that 
the plaintiffs were not entitled to enforce their mortgage as 
against the defendants who have purchased this property 
in execution of a decree under which the property was under 
ee a at the time when the mortgage-deed was exe- 
eute 
---The plaintiffs have come up to this Court in second 
appeal, and, on their behalf, it is urgued that the finding of 
the learned Diatriet Judge is not correct. Itis contended - 
on their -behalf that inasmuch as the defendants had full 
notice of the existence of the plaintiffs’ mortgage, they are 
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estopped now from saying that that mortgage is not valid. 
In the first place, there is nothing on the record to show that 
any notice was actually issued to the decree-holder on the 
application of the 20th of August, 1908. In order to sue- 
ceed on a plea of estoppel, it was obviously incumbent on the 
plaintiffs to prove this. In the second place, the proceeding 
relating to the notification of the mortgage-deed was merely 
a proceeding under Order 2] rule 66 of the Code of Oivil 
Procedure, and the order passed in that proceeding can in 
no way be conclusive as to the validity of the mortgage 
which was going.to be announced. ° 


It is next contended that under section 64 of the Oode 
of Civil Procedure the mortgage is not absolutely void but 
that it is valid so long as the attaching decree-holder was 
not prejudiced. Itis true that under the new Act this sec- 
tion has been slightly altered. Inthe old section 276, the 
words “during the continuance of the .attachment” were. 
too wide and might have made all transfers “during the 
pendency of the attachment ” absolutely void. Under the 
new Code, however, that expression has been substituted by 
the expression “ contrary to such attachment”. It is clear, 
therefore, that a transfer during the pendency of the attach- 
ment would be void only as against all claims enforceable 

„under the atfachment. It cannot be disputed that it was 
open to the attaching decree-holder to ignore the subsequent 
mortgage -and to proceed to sell the whole property and not 
only the equity of redemption, and that if he did so, the 
auction-purchaser would get the whole property free from 
the incumbrance the mortgage not creating any lien on the 
property sold. There is nothing to show that the property 
sold was anything less than the absolute interest in it, and 
there is nothing to show that it was only the equity of 
redemption subject to the subsequent mortgage which was 


_ put up for sale and purchased by the defendants. 


The learned Advocate for the appellants has strongly 
relied on the case‘of Dinobandhu Shaw Chowdhry v. Jogmaya 
Dasi (1). In that case there were, first of all, two previous | 
mortgage-deeds and the equity of redemption was attached 
in execution of a money decree. While the property was in 
the course of being sold, a third mortgage was created by 
the mortgagor in lieu of the amount due under the previous 
mortgages. The auction-purchaser, in ‘execution of the 
mortgage decree, claimed that the ‘provisions of section 276 
of the Code rendered the subsequent mortgage wholly void 

288 against him. Their Lordships of the Privy Oouncil, 
however, held that inasmuch as the intention of the 


(1) I. L. Rẹ 29 Cal, 154, 
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parties was to keep alive the earlier mortgages, it was 
impossible to hold that the effect of that section was to give 
an execution creditor an unincumbered fee simple instead 
of an equity of redempticn against the intention of the 
parties. In our opinion that case is clearly distingaishable 
from the present case. The case of Abdul Rashid v. Gappo 
~ Lal (t) is also clearly distinguishable because in that case 
the subsequent mortgage was held to be valid only in respect 
of that excess share which was not legally saleable in execu- 
tion of a prior decree. The case of Lala Bhagwan Das v. 
Ahmad Jan (8) was a case where ultimately the subsequent 
mortgage was not upheld. But it was clearly pointed out 
in that case that under Order 21 rule 66, Civil Procedure 
Code, if a mortgage-deed is notified, that notification is in no 
way conclusive as between the decree-holder or the purchaser 
on the one hand and the holder of the encumbrance on the 
other- as to its validity, and it was pointed out that where 
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a sale is not effected subject to a mortgage but the mortgage ' 


is simply notified at the time of the sale, the auction-pur- 
chaser is not estopped from questioning the validity of the 
mortgage. - 

It is next contended that tke mortgage-deed in dispute 
was executed in order to pay off the money due to another 
attaching creditor, namely, Sheo Mukh Rai, and that, there- 
fore, this mortgage was invalid. In the first place, this point 
was not taken before the learned District Judge, and we 
have no pronouncement of his opinion on this point.’ In 
the second place, Sheo Mukh Rai did not hold any decree 
for sale. He was a simple-money decree-holder, and as soon 
as his amount was paid out of court; the attachment ceased 
to exist, and, we are of opinion, that that fact cannot in 
any way help the appellants. In our opinion the view taken 
by the learned District Judge on this point was correct. 
The appeal, therefore, fails and is dismissed with costs. ` 

Appeal dismissed. 
(1) LL R, 20 All, 421. (2) 361. C, 732 < 
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BADRUDDIN (Objector) 
Versus 
MOHAMMAD HAFIZ anD ANOTHER (Decree-Holders) .* 
Limitation Act (1X of 1908), article 182 (5)—First application against 
Sudgment-debtor—Sscond application against yudgment-debtor and 
sureties, 
__ Two persons bound themselves to pay the amount of a decree 
if the judgment-debtor failed to pay, The first application for 
execution was made by the decree-holder for the arrest of the 
jJudgment-debtor. Within three years of that* application but 
beyond three years of the date of the decree, the present appli- 
cation was made, the prayer being for the recovery of the amount 
by arrest of the judgment-debtor, and,,failing recovery, by arrest of 
the sureties. Ae/d, that the first application was in accordance 
with law to take some step in execution of the decree and the pre- 
Sent application was not barred by time. 
Eixeoution Szconp APPEAL from a decree of T. K. Joans- 
ton Hsq., District Judge of Agra, confirming a decree of 
Saryip JrrixHar Husain, Subordinate Judge. 


Sarkar Bahadur Johari, for the appellant. 
Narain Prasad Asthana, for the respondents. 
The judgment of the Court was delivered by 


Piacott, J.—This appeal represents a further stage in 
certain execution proceedings which have been once already 
before this Court, vide the case of Muhammad Hafis v. 
Muhammad Ibrahim ('). The appellant now before us, 
Sheikh Badr Uddin Khan Bahadur, is one of the two ‘sure- 
ties who bound themselves for the satisfaction of a cer- 
tain deeree. One of the points taken, in appeal, before 
us is as to the interpretation of the security bond and the 
nature of-the obligations thereby undertaken by the sure- 
ties. We do not say, for a moment, that Sheikh Badr 
Uddin Khan Bahadur, who was not a party to the appeal, 
before the court in the reported case referred to, is not 
entitled to be heard on this point;.but having heard him, 
we are still of opinion that the terms of the security bond 
were rightly interpreted by this Court when delivering the 
aforesaid judgment. The result is that one of the obliga- 
tions, jointly and severally assumed by the two sureties, 
was the satisfaction of the entire decree, in the event of 
the judgment-debtor, Mohammad Ibrahim, failing to satisfy 
it. The only further question that can be raised is one of 
limitation. It has been pointed out to us thatthe first 
time when proceedings were taken, against the present 
appellant, was in the month of October, 1920. We have 
already decided in the reported case that an application 

*E, S A. No. 1527 of 1921. (1) [r920] 18 A. L. J. R., 988. 
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for execution, dated the 6th of March, 1918, where execution 
was sought by arrest of the person of the judgment-debtor, 
was not barred by limitation on the date on which it was 
made. Weare still of the same opinion. Now the ques- 
tion ig whether that application saves limitation for the 
application of the 25th of October, 1920, in which the prayer 
was for recovery of the amount of the decree by arrest 
of the judgment-debtor in the first place, or failing satis- 
faction by that means, by proceedings against the persons 
of the two sureties. If that application was in time then 
the application now before us is also in time. The ques- 
tion really depends on the manner in which the provisions 
of section 145 of the Civil Procedure Code are to be applied 
to those of article 182 of the Schedule to the Indian Limi- 
tation Act (Act No. IX of 1908). We are of opinion that 
the view taken in the reported cage was correct and that 
it practically governs also the case now before us. It has 
been noted by us that the learned Judges of the Bombay 
High Court have since then, in the case of Cholappa Bin 
Gattinha Sanna v. Ramchandra Anna Pai (1) distinguished 
against the previous decision of the same Court which has 
been referred before usin argument as supporting the case 
for the appellant. The case against the appellant really admits 
„of being stated in the form of a dilemma. Hither the 
effect of section 145 of the Code of Civil Procedure is to 
make the decree, in a case. like the present, equivalent to 
a decree passed jointly against the original judgment-debtor 
and the surety or the sureties, or it has not’ that effect. If 
it has, then the case is covered by the closing words of 
Explanation (1) to Article 182 of the Schedule, and an 
application for execution against a judgment-debtor, or 
against any one of the sureties affords a starting point for 
a fresh period of limitation, even though the application 
next made be against a different surety. On the other 
hand, if the effect of section 145 of the Civil Procedure 
Code be not as suggested above, then the words of Explana- 
tion (1) aforesaid have no application whatsoever to a case 
like the one now before us and must altogether be excluded 
from consideration. In that case we are driven back to the 
words of clause (5) of Article 182 itself. The point we 
have to decide is whether the application of March the 
6th of 1918 was or was not an application in accordance 
with law to the proper Court for execution of the decree, 
or to take some step in aid of execution of the decree. We 
cannot answer that question otherwise than in the affirmative. 
We think the appeal fails and it is dismissed with costs. 


eh Appeal dismissed. 
(1) [1920] I. L. Re, 44 Bom, 34. 
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JAN anp son (Defendants) 
Versus 
CAMERON A. (Plaintiff).* 
Contract Act (IX of 1872), section 151— Hotel keeper and guest—Loss of 
guests goods— Liability of hotel keeper. 
The liability of a hotel keeper to his guest is regulated by the 
Indian Contract Act and in the absence of any specific agreement 
in a given case, the rules of Chapter IX of that Act are applicable. 
Where the plaintiff's suit-case was stolen from his room in the 
defendant’s hotel and it was found that the defendant had not 
taken such care to insure the safety of the goods of his guests as a 
man of ordinary prudence would take of his own goods: 4e/d, that 
the defendant was liable for damages. 
SECOND Aprpran from a decree of L.B. Waits Esq, 
District Judge of Cawnpore, confirming a decree of Basu 
Ganga Prasad Varma, Subordinate Judge. 


Kailas Nath Katju, for the appellants. 
Sital Prasad Ghosh, for the respondent. 
The judgment of the Court was delivered by 


Ryvzs, J.—The facts ont of which this appeal arises are 
these :—The plaintiff (respondent), who is a commercial’ 
traveller, went to Cawnpore, in September, 1918, and put up 
as a guest atthe Oivil and Military Hotel, Cawnpore, which 
was owned by the defendant-appellant. While staying in 
the hotel, he alleged that a suit-case of his, containing 
valuables to something over Rs. 3,000 in value, was stolen 
from the room he occupied while he was at dinner in another 
part of the building.. He claimed to recover the value of 
the goods stolen from the defendant on the ground, that 
the loss was due to the neglect of the defendant in keeping 
the premises in an unsafe condition. The defendant (ap- 
pellant), among other pleas, pleaded that if the theft was 
committed, it was due to the fault or connivance of the 
plaintiff's own servant and that the defendant was not 
liable, and that the defendant had kept proper care and 
had taken proper steps to provide for the security of travel- 
lers staying in the hotel, and that there was no negligence 
on his part. The trial court came to the conclusion that 
there was no statute law in India applicable, and held that,’ 
therefore, it must be guided by the common law in England. 
Having found that it was not proved that the plaintiff had 
in any way been negligent, and that under the common 
law of England it was unnecessary for the plaintiff to prove 


*S, A. No, 1526 of 1920. 
: ae 
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that there was any negligence on the part of the defendant, 
and that if goods were lost in an inn, the inn-keeper was 
prima facie liable and that the onus lay on him to prove other- 
wise, it decreed the suit. On appeal, this decree and the reasons 
for it were maintained by the learned District Judge. On 
appeal to this Court objection was taken to the finding on 
the point of law arrived at by the court below. That decision 
was based largely on the case of Whately v. Palanji Pestanjt 
(1). That was a case referred by the court of Small Causes 
in Bombay to the High Court, and from the opening words 
of the judgment of the High Court it would seem that the 
case was one concerning a hotel situated in‘the Island of 
Bombay, for the opening words are :—‘“There is no law but 
the common law of England to regulate the relation of inn- 
keeper and guest in Bombay, ina case between an European 
and a Parsi?’ It is argued for the respondent that in the 
absence of any statute Jaw dealing with the subject in this 
country, the common law of Eagland should be applied. It 
was, however, pointed out hy their Lordships of the Privy 
Council in the case of Waghela Rajsanji v. Shekh Masludding 
(2), that that is so, but only, if the rules of English law are 
found applicable to Indian society and the circumstances. 
‘There can be no doubt that hotels are built and managed 
very differently in England and in India, more certainly so 


in the mofussil parts of India at the present time. Owing: 


to the climate and for other reasons, the quarters in which 
the residents live in Indian hotels are much more open and 


unconfined than in England. Unlike an English hotel, an` 


Indian hotel is more or less a thoroughfare to which the 
public have free access—pedlers with their wares, unemployed 
servant seeking employment, and so on—including snake- 
charmers, jugglers and such. It is also the custom in India 


for guests to take private servants with them, who: have ` 


access not only to their master’s rooms but also have 
opportunities of access to the rooms occupied by other per- 
sons, and menial servants must be employed and have of 
necessity frequent access at least to the bath-rooms. We 
may point out that even in England the common law was 
greatly modified in favour of the inn-keeper by the Inn- 
keepers’ Liability Act of 1863 and other Acts. Under these 
circumstances, it would be quite impossible to apply the 
common law of England in force against inn-keepers in the 
mofassil in India. 


There is nothing to show that the Bombay decision was 
meant to, or has any application to the mofuasil of India. 
That case also was decided in 1866 before the Indian Con- 
tract Acte was passed. It seems to us that the liabilities of 

(1) [1866] 3 Bom. H. C. R., 137. (2) [1871] 14 I. A., 89 at p. 96. 
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a hotel-keeper to his gue’ts are now regulated by the Indian 
Contract Act, and in the absence of any epecific agreement 
in a given case, we think that the rules in Chapter 1X of 


Jax anp Son the Indian Contract Act would apply. The case of Rampal 


Cameron A. 


Ryves, J. 


Singh v. Murray £ Co. (!) would seem to confirm this 
view although it is not fully applicable to the facts of this 
particular case. 

It is remarkable that (so far we know) there is no reported 


decision in any of the Indian Courts on the subject. Having 
come to the conclusion, when the appeal was first heard 
by us, that while the decree of the courts below could not 
be maintained, on the ground taken by those courts, we 
thought it necessary, before deciding the case, to send down 
an issue as to whether the defendant had taken such care 
of the goods of the plaintiff as were required by section 151 
of the Indian Contract Act. In other words, we thought the 
Indian Contract Act was applicable. The parties Were 
allowed to give such further evidence on this issue as they 
desired, and the learned District Judge has found as a fact 
as follows :—The hotel building is divided into two main 
blocks, the public and dining rooms and gome residential 
rooms are in one block, and other dwelling rooms are in a ' 
separate block at some distance from the main block. The 
. detached block of dwelling rooms consists of a verandah, 
extending the whole length of the building, six sleeping 
rooms leading into two bath-rooms each, at the rear and 
each bath-room has a door leading out to the back. It is 
found that at the back of this block there is an open unfenced 
maidan, so that any one who pleased could have access to 
the back of these quarters. It was also found that the 
bath-room connected with the sleeping room which the plain- 
tiff occupied, was unsafe and could easily be entered from 
the back. It was admitted that the plaintiff had a servant 
with him, and that on the evening of the 27th of September, 


° at about 8 o’clock when the plaintiff went to the main 


building to have his dinner, this servant was left in or 
about the room ; that shortly afterwards the suit-case was 
stolen from the room. It is found that the plaintiff’s servant 
followed the thief unsuccessfully. It is also found that 
there had been two other thefts within the year in the hotel 
to the knowledge of the manager, and it is not denied by 
him, as asserted by the plaintiff, that his notice had been 
brought to the unsafe condition ofthe bath-room. On the 
evidence, the court has come to the conclusion that the 
defendant had not taken such care to ensure the safety of 
the property of the guests as a man of ordinary prudence 
would under the circumstances take of his own gdods, and 
(1) [1899] L L. R, 22 All, 164. ad 
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‘that there was negligence on his part. In other words, 
the finding is against the defendant. Objection is taken 
to the finding mainly on the ground that as the plaintiff 
actually had a servant in his own employ and had left 
his servant in or near the room at about the time the theft 
took place, the defendant was absolved from liability, and 
that, at any rate,so far as this plaintiff was concerned, 
there was no obligation for the defendant to take special 
care to ensure the safety of his goods. We are not prepared 
to accept this, argument. It was the duty of the defendant 
to keep his premises in such a condition of safety as would 
reasonably prevent theft. The finding here is that the 
whole of the back of the detached premises was unsafe; 
that the fact that it was unsafe had been brought to the 
notice of the defendant and that, therefore, he should not 
only have had the doors repaired but that he should have 
had:a watchman at the back of these premises as the only 
means of ensuring safety, and prevent anybody entering the 
premises if he had a mind to do so. In our opinion, on this 
finding, which is one of fact, binding on us in second appeal, 
the appeal fails and it is dismissed with costs. 


Appeal dismissed. 


AMINA BIBI anp anorHer (Defendants) 
Ver BUS 
SAIYID YUSUF anp anotHEr (Plaintiffs) .* 


Fraud— Lease granted to defraud—Iniention of lessee immaterial—Juris- 
diction—Civil and Revenue Court—Suit for ejectment— Agra Tenancy 
Act (II of 1901), section 202-—-Application of—Agricultural holding. 

One S granted a lease in perpetuity of certain property to 4 on 
low rent. It was found that the lease was given with the object 
of defrauding the plaintiffs. Zeid, that it was immaterial whether 
A shared the intention to defraud and the lease was void. 


The position of a person holding under a lease which is void 
ab initio is that of a trespasser, and a suit to eject him lies in the 
Civil Court. fn this case the plaintiffs having never acknowledged 

_ the defendants as the tenants of the land in suit, they were entitled 
- to maintain the suit for ejectment in the Civil Court. 
- A lease granted fer collection of rent and Zemindari dues is not 
a lease granted for agricultural purposes and a suit to set aside 
the lease is not one relating to agricultural holding and section 202 
of the Agra Tenancy Act does not apply to such a suit. 
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Subordin&te Judge of Ghazipur. 
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Peary Lal Banerji, for the appellants. 
Iqbal Ahmad and Kamalakanta Verma, for the 
respondents. 


The judgment of the Court was delivered by 


Kannaiya Lat, J.—The dispute in these appeals relates 
toa 6 anna 4 pies share of the village Bawanda, which origin- 
ally belonged to Paigambar Baksh alias Abdullah, a retired 
Subordinate Judge of these provinces. He had purchased 
the entire village in the name of his wife Musammat Alla- 
rakhi Bibi. She survived Paigambar Baksh and had by 
him two sons, Saiyid Mubammad and Saiyid Mahmud and a 
daughter, Musammat Khudeja Bibi. She died in September, 
1906. Her son Saiyid Mohammad had died in her life-time, 
leaving two sons, Saiyid Husain and Saiyid Mohsin. 
Mnusammat Khudeja Bibi hed died a few days after her, 
leaving her husband, Saiyid Mohammad Zuber, as one of 
her heirs. On the death of Musammat Allarakhi, a dispute 
arose between her grandsons, Saiyid Husain and Saiyid 
Mohsin, her son Saiyid Mahmud and Mohammad Zuber, 
the husband of Musammat Khndeja Bibi, each of whom 
claimed a right of inheritance to the said property. It was 
then disputed whether the rea! owner of that property was 
Musammat Allarakhi Bibi or her husband Paigambar Baksh. 
The Revenue Oourt allowed mutation of names to be effect- 
ed in favour of all the claimants without deciding to what 
share each of them was entitled. 


During the life-time of Musammat Allarakhi, Saiyid 
Ali Zafar used to look after her pruperty, getting a salary 
of Rs. 15 per mensem. He was her nephew. After her ' 
death, he continued to look after that property on behalf-of 
Saiyid Mahmud and obtained a power of attorney from him 
on the 15th February, 1908, (Ex. 53). Saiyid Mahmud was 
living in the village Salempur. Saiyid Ali Zafar lived in 
the same village. Saiyid Mahmud was married to Musam- 
mat Saleha Bibi, the niece of Maulvi Muhammad Usman, 
a pleader of Jaunpur. By her Saiyid Mahmud had two 
sons, Saiyid Yusuf and Saiyid Yamin, the plaintiffs in one 
of the suits which have given rise to these appeals, and a 
daughter Musammat Maryam Bibi, the plaintiff in the other 
suit. Musammat Saleha Bibi died on the 6th March, 1898. 
The dower due to her by her husband Saiyid Mahmud had 
remained unpaid. Saiyid Mahmud is described by the 
plaintiffs as a man of weak intellect and deranged mind 
(fatir-ul-agl). It was also stated that he was unable to look 
after his affairs and incapable of managing his property. 
He neglected to look after the maintenance and tducation 
of hig sons, who obtained an order against him, under 


Y 
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section 488 of the Code of Criminal Procedure, for the pay- 
ment of a monthly allowance of Rs. 15 to them. This order 
was not, however, obeyed. An application was then made 
by Maulvi Muhammad Usman, the paternal uncle of their 
mother, for his appointment as the guardian of their per- 
sons, in the court of the District Judge of Ghazipur. 
It was granted on the 31st July, 1908. It was held in that 
proceeding, that Saiyid Mahmud was of eccentric habits 
and incapable of looking after his children. Maulvi 
Muhammad Usman was, accordingly, appointed as their 
guardian. The children, thereafter, lived with Maulvi 
Muhammad Usman, at Jaunpur. 

Meanwhile, Saiyid Mahmud was making various transfers 
of the property of his mother, Musammat Allarakhi Bibi, 


including certain perpetual leases in favour of Saiyid Ali . 


Zafar and other persons. One of these leases was executed 
on the 22nd October, 1908, in respect of a 6 anna 4 pie share 
of the village Bawanda in favour of Saiyid Ali Zafar and 
Gopal Das, for a period of ten or eleven years. That lease 
is said to have related to the 6 anna 4 pie share, regarding 
which there was a dispute between Saiyid Mahmud, on the one 
side, and the sons of Saiyid Mahmud and Muhammad Zuber 
on the other. The latter claimed that the property had 
really belonged to Paigambar Baksh and not to Musammat 
Allarakhi Bibi, while the case of Saiyid Mahmud was that 
it was the property of his mother, Musammat Allarakhi. 
On the same date another lease was granted by Syed 
Husain, Syed Mohsin and Muhammad Zuber in respect of 
the remaining 9 anna 8 pie share in favour of Saiyid Ali 
Zafar and Gopal Das for a similar period. 


When Saiyid Yusuf attained majority, a suit was filed 
by him, on behalt of himself and as guardian of his minor 
brother, Saiyid Yamin, for the recovery of the dower due to 
them and their sister Musammat Maryam Bibi and to their 
maternal grandfather, Abid Husain, against Saiyid Mahmud. 
Musammat Maryam Bibi and the heirs of Abid Husain were 
also impleaded as’ defendants. Manlvi Muhammad Usman 
had already withdrawn from the guardianship of Saiyid 
Yusuf and Saiyid Yamin by an application made by him 
to the District Judge of Ghazipur on the ist of May, 1913. 
The plaintiffs tried to get Saiyid Mahmud declared a lunatie 
and to have a guardian ad litem appointed for the purpose 
of that proceeding, but the court, before which that suit 
was pevding, summoned Saiyid Mahmud and after examin- 
ing him, came to the conclusion that Saiyid Mahmtd was 
not so deyoid of his senses as to be unable to prosecute bis 
defence. It refused, therefore, to appoint a guardian 
ad litem to conduct the defence on his behalf. The suit 
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proceeded to judgment and was eventually decreed on the 
22nd April, 1914 (Ex. KK). In execution of the decree so 
obtaived, an eight anna share of the village Bawanda was 
attached along with some other property belonging to 
Saiyid Mahmud. During the pendency of the sale proceed- 
ing an application (Ex. 24) was made by Musammat Amina 
Bibi, wife of Saiyid Ali Zafar, alleging that she held a lease 
in perpetuity, granted to her by Saiyid Mahmud, on the 
11th of April, 1913, and asking that the existence of that 
lease might be notified at the time of the sale. She, how- 
ever, did not produce any evidence in support of her 
„application, which was rejected, on the 18th September, 
1915 (Ex. 25). The said property, along with other proper- 
ties, was sold, on the 20th and 21st September, 1915, and 
purchased by the present plaintifis, Saiyid Yusuf and Saiyid 
Yamin, for Rs. 41,852, out of which Rs. 17,850 were paid 
for the eight anna share of taluqa Bawanda including -cer- 
tain appurtenant villages. ; 

On the 8rd December, 1916, the auction-purchasers got 
possession; but when they applied for the mutation of 
names in the revenue papers, they were opposed by Musam- 
mat Amina Bibi, who claimed to be entitled to remain in 
possession of the disputed property as a perpetual lessee 
under the lease of the lith April, 1913. Her name had 
already been entered as a lessee. The Board of Revenue 
refused to expunge her name. The present suits were 
thereupon filed, in which the validity of that lease forms the 
main subject of contention. One of the suits had been filed 
by Saiyid Yusuf and Saiyid Yamin, the auction-purchasers, 
the other by Musammat Maryam Bibi, who claims a 1/5th 
share in the property purchased at auction by the former. 
She had filed a suit fora declaration of her title to a 1/5th 
share against her brothers and obtained a decree by a com- 
promise against them on the 26th March, 1917. 


The allegation of the plaintiffs in these suits was that 
Saiyid Mahmud was mentally unsound and incapable of 
entering into a contract and that, in any-event, the lease, 
in question, was unenforceable, because it was executed with 
the object of defrauding the present plaintiffs of the right 
to recover the dower debt due by himto their mother, 
Musammat Saleha Bibi. Among the defendants, to these 
suits, were Musammat Amina Bibi, her husband’ Saiyid Ali 
Zafar, and Gopal Das. Two other persons, Jhagru Rai and 
Ganga Rai, were also impleaded on the ground that they had 
obtained a perpetual lease of certain plots of land situated 
in Bawanda khas from Musammat Amina Bibi and the 
other co-sharers of the village. Saiyid Mahmud’ did not 
appear, but the other defendants controverted the. allega- 
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tions made by the plaintiffs. The finding of the learned 
Subordinate Judge was that Saiyid Mahmud was of weak 
intellect, imbecile and not possessed of the ordinary capabil- 
ity of managing his affairs. He did not consider that he 
was a lunatic, fit to be sent to an asylum, or an insane 
person dangerous to society; but he thought that his brain 
was so far deranged and he was so far incapable of manag- 
ing his affairs, as to render the lease granted by him 
legally unenforceable. He also found that the lease was 
granted without any necessity and for no real consideration, 
and that the rent reserved by the lease was grossly inade- 
quate. One of the pleas raised by the defendants was that 
the claim for possession and mesne profits was not cogniz- 
able by the Civil Court. His finding on that point was 
against the defendants. Another plea was that the entire 
claim was barred by limitation, but on that point too the 
learned Subordinate Judge found against them. 


The present appeals have been directed against these 
findings. The first question for consideration is whether 
Saiyid Mahmud was of unsound mind at the time he execut- 
ed the lease in question and incapable of understanding the 
nature of the transaction and of forming a rational judg- 
ment as to its effect upon his interests. 


[After discussing the evidence, his Lordship proceeded.] 


All these circumstances confirm the view that the mind 
of Saiyid Mahmud was deranged and has been so for 15 or 
16 years and that he was mentally unfit and incapable of 
understanding or realizing the effect of the transaction, 
which Saiyid Ali Zafar managed to secure from him for the 
benefit of his wife. The learned Subordinate Judge does 
not expressly say that the lease was void from its inception, 
but in view of section 12 of the Indian Contract Act 
the only conclusion, we can come to, is that the lease 
was void for want of competency to contract, due to 
the unsoundness of mind of Saiyid Mahmud, from its very 
' inception. 

Assuming for the sake of argument that the lease in 
question was executed while Saiyid Mahmud was in a lucid 
moment, the plaintiffs would still be entitled to avoid the 
lease, because the object of the execution of that lease was 
to defraud the plaintiffs of the dower debt, to which they 
were entitled as the heirs of Musammat Saleha Bibi, the 
wife of Saiyid Mahmud. There is evidence to show that 
Saiyid Mahmud was aware that a suit for the recovery of 
that dower debt was going to be filed. 


{Bis Lordship, after discussing the facts, continued.) 
t is immaterial whether Musammat Amina Bibi shared 
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that intention, for even if she did not do so, the fact that the 
lease was granted to her in perpetuity without any considera- 
tion on a low rent is sufficient to justify a presumption that 
she colluded with her husband, Ali Zafar, and Saiyid 


-Mahmud in obtaining the lease with the object above stated. 


The plaintiffs are entitled in the circumstances to avoid the 
lease. 


It is next contended on behalf of the defendants-appel- 
lants that a suit for possession of the disputed property and 
mesne profits wags not maintainable in the Civil Court, and 
reliance is placed in support of that contention on the deci- 
sions in Ram Singh v. Girraj Singh (1) aid Sher Khan v. 
Debi Prasad (8). Inthe former case a previous attempt had 
been made by a person who sought to set aside the lease, said 
to have been granted by his agent to eject the lessee by 
means of a suit for ejectment in the Revenue Court. The 
existence of a tenancy was similarly admitted by the mort- 


’ gageo and formally declared by the Revenue Court ona 


reference being directed by the Civil Court in a suit brought 
by the mortgagee for the ejectment of the person to whom 
the mortgagor had granted the lease. A reference has also 
been made to the decisions iu Budri v. Khurshed Ali Khan (8) 
and Jagannath v. Drigbijay Singh (4). But in each of these 
cases, the existence of a tenancy had previously been acknow- 
ledged or conceded. The plaintiffs here assert that the 
contesting defendants were trespassers, and that the lease 
set up by them was void and unenforceable. The tenancy 
set up by them was never acknowledged or conceded by the 
plaintiffs and if the lease granted by Saiyid Mahmud was 
void or unenforceable, no tenancy can be deemed to have 
come into existence by virtue thereof. Subject to the pro- 
visions of secfion 202 of the Agra Tenancy Act (U. P. Act 
If of 1901), where a tenancy is denied by one party, the 
validity or otherwise of the document of title, on whieh the 
other party bases his right, can always be determined by the 
Civil Court. 

In Ali Jafar v. Phulmanta (ë), it was held that a Civil 
Court was competent to give a declaration as to the existence 
or non-existence of a tenancy, though it was not competent 
to determine the nature or class to which the tenant belong- 
ed. In Raghunath v. Ganesh (8), it was similarly held that a 
suit, filed for the ejectment of a tenant, on the ground that 
he was a trespasser, was cognizable by the Civil Court, 
though if the defendant set up a tenancy, the procedure 
laid down in section 202 of the Tenancy Act (II of 1901) 

(1) a I L R, 37 All, 4. (2) [1915] 13 A. L J. R, 364 

(3) ae 20 O. C, 182. (4) ora] ar O. C., 21% 

(3) [1915}) 13 A. L. J. R , 853 (6 [t9rt9] 18 A. L. J. R, arg. 
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would have to be followed in the absence of any previous 
determination of that matter by a competent court. 


In Debi Baksh v. Ram Dhani (1) it was similarly held 
that the Civil Court was competent to adjudicate upon the 
validity of a document of title, though it was not compe- 
tent to declare the nature of the tenancy, claimed by 
virtue of it. 

In the present case the lease was void ab initio because 
Saiyid Mahmud was not competent to enter into a contract 
at the time the lease was granted. The position of a person, 
holding under such a lessee, is that of a trespasser, and in 
the absence of any admission or adjudication as to the 
existence of a tenancy in any previous proceeding, the 
defendant must be held liable to ejectment by the Civil 
Court. 

It is also urged on behalf of the defendants-appellants 
that even if the lease of the 13th April, 1913, was void, 
the defendants, Ali Zafar and Gopal Das, could rely on 
the earlier lease of the 22nd October, 1908, as establishing 
their title to the disputed land as tenants, but the term 
of that lease has expired, and any rights which might 
have accrued thereunder were released long ‘ago. The 
lease granted to Musammat Amina Bibi says so, and ina 
plaint filed by Saiyid Ali Zafar and Gopal Das against 
Baldeo Rai and others, on the 9th November, 1917, (Ex. 39), 
it was expressly admitted that the rights under that lease 
had been surrendered by the lessees, when the lease now 
in question was executed. Ali Zafar and Gopal Das have 
not, moreover, appealed from the decree, which had been 
passed against them for possession by the court below; 
and no such plea can, therefore, be entertained. 

Another argument urged on behalf of the defendants- 
appellants is that the courts below have erred in not follow- 
ing the provisions of section 202 of the Agra Tenancy Act, 
requiring the defendants to have the question of their 
tenancy determined by the Revenue Court. That section 
states that if in any suit relating to an agricultural holding, 
instituted in the Civil Court, the defendant pleads that he 
holds such.land as a tenant of the plaintiff or a person in 
possession of the holding from the plaintiff, the Civil Court 
shall by an order in writing require the defendant to in- 
stitute within three months a suit in the Revenue Court for 
the determination of such a question. By section 3 of that 
Act “ Land” is defined as meaning land which is let or 
held for an agricultural purpose, and “ Holding” is defined 
as meaning a parcel or parcels of land held under one tenure 

(1) [1916] 19 O C, 58. 
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or one lease or engagement, The lease in dispute was taken 
by Musammat Amina Bibi for the purpose of collection of 
rent. It comprised among other things, the right to collect 
rent and certain zamindari dues. It was not a lease granted 
for agricultural purposes within the meaning of section 202; 
and as held in Rani Dhandei Kunwar v. Chhotu Lal (1), 
section 202 has no application. The lessee was a thekadar 
and may be considered to be a tenant but the property 
comprised in the lease was not an agricultural holding and 
the suit was, therefore, not one relating to an agricultural 
holding so as to make that section applicable. 


_ No question of limitation arises because the lease was 
void from its very inception. The claim for possession is _ 
within time. - 


It only remains to consider the claim set np by Jhagru 
Rai and Ganga Rai on the strength of the lease in -per- 
petuity of 15 bighas of land granted to them by the co-sharers 
of a9 anna 8 pie share and by Musammat Amina Bibi as 
a lessee of the remainder on the 16th July, 1914. The learned 
counsel who appears for the plaintiffs-respondents states 
that the rights of the persons in possession need not be 
disturbed if those rights can be enforced against the shares 
of the lessors, who own the remaining shares in the village. 
The plaintiffs have no right to disturb their possession so 
far as they hold under other co-sharers but these defendants. 
eh no right to hold possession under Musammat Amina 

ibi. 

We dismiss the appeal accordingly subject to the re- 
servation that the rights of Jhagru Rai and Ganga Rai - 
under the lease granted to them by certain co-sharers jointly 
with Musaminat Amina Bibi, on the 16th July, 1914, will not 
be affected except in so far as that lease was granted to 
them by Musammat Amina Bibi, nor will they be liable to 
ejectment in pursuance of this decree unless the land com- 
prised in their lease is allotted by partition to the share 
of the plaintiffs. The plaintiffs-respondents will get their 
costs from the defendants-appellants. The defendants-ap- 
pellants will bear their own costs. 


Appeal dismissed. 
(1) [r921] 19 A. Le J. Ra, 890. 
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KHIALI AND ANOTHER Canmrar 


versus 
x 22 , 
EMPEROR. da 
Criminal Procedure Code (Act V of 1898), section ga1—Appeal rejected June, 16. 
—Second petition presented through counsel— Whether entertainable. 
When à petition of appeal is sent by a convict through the Super- 
intendent of Jail and is summarily rejected, it is not open to the 
same convict to present a second petition of appeal through counsel. 
Quén Empress v, Bhimappa, I. L, R, 19 Bom, 732, followed 
Hulasiy Emperor, 38.1. C, 133 (Oudh), not followed. 
CRIMINAL APPEAL from an order of Basu Pratap NINGE, 
Additional Sessions Judge of Aligarh. ` 


Sital Prasad Ghosh, for the appellants. 
Shankar Saran (Government Pleader), for the Crown. 


The judgment of the Court was delivered by 


Praacott, J.—On the 4th of April, 1922, the court of the Piggott, J. ° 
Additional Sessions Judge at Aligarh, sitting at Etah, con- : 
vieted two men, Khiali and Hulasi, on a charge under section 
_ 895 of the Indian Penal Code, and passed upon them sub- 
stantial sentences of imprisonment and fines. On the 12th 
of April, 1922, both Khiali and Hulasi caused to be prepared 
in the jail in which they were confined petitions of appeal 
against their convictions and the sentences passed upon 
them. Those petitions of appeal reached this Court on the 
15th of April, 1922. Having been examined and reported 
upon by a ministerial officer of this Court, they were laid be- 
fore a Judge of this Court on the 20th of April, 1922. On 
the day following, the Judge in question,. dealing with the 
petitions of appeal under section 421 of the Code of Orimi- 
nal Procedure, dismissed both the appeals of Khiali and 
Hulasi summarily. : 


On the Ist of May, 1922, counsel having been instructed 
on behalf of Khiali and Hulasi, brought for presentation to 
this Court a petition of appeal, which was submitted to a 
ministerial officer of this Court for report. In the report there- 
up n prepared, attention was drawn to the fact that petitions 
of appeal from Khiali and Hulasi had been received, through 

“the Superintendent of the jail, and summarily dismissed by 
a Jadge of this Court. Oounsel for Khiali and Hulasi seems 
to have taken a little time to consider his position, but 
finally presented a fresh petition of appeal on the 8th of 
May, 1922, The Judge, before whom this petition was pre- 
sented, passed an order dated the 10th of May, 1922, in 
which he referred to a previons decision of this Court and 
directed that the petition of appeal should be laid before a 
Bench of two Judges for consideration. 
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We are asked expressly to determine the question whether 
this second petition of appeal, on behalf of Khiali and 
Hulasi, is entertainable in view of the order of the 21st of 
April, 1922, summarily dismissing the petitions of appeal 
received through the Superintendent of the Jail. 


The earlier case of this Court is that of Emperor v. 
Bhawani Dihal (1). The facts of that case are clearly dis- 
tinguishable from those now before us. A petition of appeal 
had been received by a Sessions Judge, through the Super- 
intendent of the jail in which the appellant, was confined, 
and while that petition was still pending and undisposed of 
in the Sessions Court, the same appellant presented a second 
petition of appeal through counsel. Apparently, overlooking 
this fact, the Sessions Judge, first of all, summarily dismiss- 
ed the petition which had been received through the Ruper- 
intendent of the jail and then proceeded farther, on the 
strength of this order, to dismiss the petition filed through 
counsel without having even offered the counsel concerned 
an opportunity of arguing the same. A learned Judge of 
this Court held that this procedure was illegal and, setting 
aside the order of dismissal, directed the Sessions Judge to 
readmit the appeal of that particular convict and to dispose 
of it according to law after hearing counsel. The point of 
that decision obviously is that, when once a petition of 
appeal has been filed through counsel under section 419 of 
the Code of Criminal Procedure, it is improper to’ dismiss 
the appeal summarily at all, and an order summarily dis- 
missing an appeal while there is a petition presented through 
counsel pending and undisposed of on the file of the court, 
would be, nonetheless, an improper order, because it hap- 
pened that another petition of appeal in the same matter 
from the same convict had been received through the Super- 
intendent of the jail. In the case now before us, the order 
summarily dismissing the petitions of appeal presented on 
behalf of Khiali and Hulas: through the Superintendent of 
the jail in which they were confined, was a valid and proper 
order, there being on the file of this Court on that day no 
petition of appeal other than the two petitions received 
through the Superintendent of the jail. The right of appeal 
allowed to Khiali and Hulasi against their conviction by the 
Sessions Judge and sentences passed upon them has, there- 
fore, been fully exercised according to law and their appeals 
have been disposed of by a proper and valid order of this 
Court before the petition of appeal with which we are now 
dealing was ever presented to the court at all. The objec- 
tion is not to the presentation of more than one petition of 


(1) [1906] 26 A. W N., 303. hs 
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appeal by or on behalf of the same convict, but to the obtain- 
ing from this Court of more than one judicial determination 
upon the question raised by the appeal. • [n our opinion this 
application is not entertainable. 

We have been referred in argument to one case, which 
has not found its way into any of the authorised reports, but 
which certainly is an authority in favour of these appel- 
lants. The casais that of Hulasi v. The Emperor (1). 
In that case Mr. Justioz Linpsay, then Judicial Commis- 
sioner of Oudh, had before him the order of a Sessions 
Judge dismissing an appeal which had been presented 
through counsel, on the ground that a previous petition of 
appeal in the same matter received through the Superinten- 


dent of the jail had been summarily dismissed. Mr. Linp- . 


say set aside the order of the Sessions Judge for reasons 
stated in the report. He, there, refers to the case of Hmper- 
or V; Bhawani Dihal (*), but does not note the distinction 
in the facts to which we have referred. As regards 
the reference which Mr. Linpsay makes regarding his 
recollection of a previous decision of the same court, we be- 
lieve the facts to be that the learned Judge of the Oudh 
Court, who had previously summarily dismissed an appeal, 
found it possible under the circumstances to review and set 
aside his own order, before the appeal presented through 
counsel was heard or permitted to be argued. There is no 
such question arising iu the present case and we need not 
consider under what circumstances, if any, it would be possi- 
ble for a Judge, of this Court, to reconsider a final judgment 
of his own delivered in a criminal matter. There is one case 
in the authorised Law Reports which is entirely in aceord- 
ance with the view which we ourselves are. disposed to 
take, and that is the case of Queen Empress v. Bhimappa (8). 
It was, there, distinctly held that an order dismissing an 
appeal, under section 421 of the Code of Criminal Procedure, 
was a final order, not open to review by the court which 
passed the same, and that a Sessions Judge had acted with- 
out jurisdiction when, having reconsidered a question of 
limitation, he proceeded to hear and decide in a different 
sense an appeal which he had previously dismissed. In our 
opinion the appellants, Khiali and Hulasi, are not entitled 
to be heard upon a petition of appeal presented after their 
original petitions of appeal, received through the Superin- 
tendent of the jail, had been finally disposed of according 


to law by the order of a Judge of this Court. We reject. 


this petition of appeal accordingly. 
Appeal rejected. 


(G) [1916] 36 L G, 133. (2) [1906] 26 A. W. N., 303. 
(3) [1894] L L. R, 19 Bom., 732. 
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MADHO DAS ( Plaintiff) 
versus ` 
GOKUL DAS anp anoruer (Defendants).* 
Earnest Money—What is—How to be decided— Contract broken—Liabili- 
ty to pay. 
A contracted to purchase 20 bales of cotton from Z and paid 
Rs, 2,000 as earnest-money. He purchased only nine bales and 
refused to take any more. In the meantime he had paid the price 
of more than nine bales to 2. : 
In a suit by 4 for recovery of the amount paid to Z in excess 
on account of price of 9 bales of cotton: Ae/d, that A, having for- 
feited his earnest-money, was not entitled to recover the amount 
paid in excess. g s : 
Held, further, that when there is no written contract, the poin 
as to determination of what is and what is not earnest-money, 
must be decided according to evidence on record. 
SECOND APPEAL from a decree of A. Q. P. Pouunan Esaq., 
District Judge of Benares, confirming a decree of Basu 
Aanor Naru Mureni, Subordinate Judge. 


Kailas Nath Katju, for the appellant. 
Surendro Nath Sen, for the respondents. 
The judgment of the Court was delivered by 


STUART, J.—The plaintiff instituted a suit for the re- 
covery of a sum of money which, he stated, he had paid in 
excess to the defendants. The facts, as found by the courts 
below, are that the plaintiff agreed to purchase 20 bales of 
cloth from the defendants ; that he broke his’ contract to 
the extent that he refused to take delivery of 11 bales of 
cloth. He took delivery of 9 bales and refused to take deli- 
very of the remainder. It is further found that the plaintiff 
paid Rs. 1,000 on one occasion, Rs. 1,000 on a second occa- 
sion before he received any cloth, and that he subsequently 
paid Rs. 4,950, Rs. 4,675 and Rs.- 1,236. He thus paid 
Rs. 12,861 in all and took delivery of 9 bales of cloth which 
were priced at Rs. 11,304-15. This left a balance of Re. 1,556-1 
which the plaintiff has sued to recover from the defendants. 
The lower courts have dismissed his suit holding that he 
had agreed to pay Rs. 2,000 earnest-money and that he had 
actually paid Rs. 2,000 earnest-money and that, inasmuch 
as he had broken the contract, he forfeited his earnest- 
money and was, therefore, not entitled to recover anything. 
The learned counsel for the plaintiff, who appeals before us, 
-has scrupulously confined himself to the points of law which 

œ S., A. No. 1166 of 1921, . 
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are open to him in second appeal. He does not contest, in 
addition, the findings of the courts below in every particu- 
lar. He admits the facts as we have stated them with the 
exception that he denies that Rs. 2,000 were paid as earnest- 
money. He says: that Rs. 1,000 only were paid as earnest- 
money. Thus he has argued before us only in favour ofa 
relief of Rs. 556-1 with interest. The lawin respect of what 
is and what is not earnest-money, in a contract of such a 
nature as the present, and the liability to forfeiture of such 
earnest-money in respect of a failure to perform the con- 
tract, is laid down iu the leading case of Howe v. Smith (!). 
There the decision ae to what was and what was not earnest- 
money, turns on the construction of the document which 
contained the contract, and it was stated by Bowen, L. J., 
at page 97, that in each case it is a question of construction. 
When, as is the case here, there is no written contract, the 
. point as to determination of what is and what is not earnest- 
money, must be decided according to the evidence on the 
record and becomes a point of fact. This being the case, 
‘the finding of the lower appellate court, which we can only 
interpret as a finding that Rs. 2,000 were paid as earnest- 
money, would conclude the matter. It has, however, been 
argued with skill by the learned counsel for the appellant 
that in view of the defendants’ own written statement, it 
was not open to the defendants to suggest that more than 
Rs. 1,000 had been paid as earnest-money, and his plea at 
first sight finds support from the wording of the second 
paragraph of the written statement. The wording of this 
paragraph is not, however, such as to exclude the possibility 
of the plea that Rs. 2,000 had been paid as earnest-noney. 
Reading paras 1 and2 together, we understand the plea 
to be that Rs. 2,000 were paid as earnest-money, and it is 
perfectly clear from the proceedings that as soon as the 
suit came to trial, the defendants urged that Rs. 2,000 had 
been paid as earnest-money and based practically the whole 
of their defence upon that plea. In these circumstances, 
we consider that it was open to the courts below to decide 
as they have decided, that Rs. 2,000 were paid as earnest- 
money, and we cannot interfere with that decision as it is 
a decision of fact. We, therefore, dismiss this appeal with 
costs. 


Appeal dismissed. 
(1) [1884] 27 Ch. Div., 89. 


+ 
Se eee 


Orvin 


momma 


1922 
Mapuo Das 
v. 
Gogut Das. 


Stuart, J. 


` Orv 


1922 


July, 18, 25. 


MEARS, O. J. 


Piagort, J. 


Lat, J 


SULAIMAN, J, 


T44 HIGH COURT (a. L. J. B. 


PULL BENCH. 


od 


LALLU SINGH (Defendant) 
VErsUs 
QUR NARAIN. snp ormers (Plaintiffs). * 

Hindu Law—Gift, validity of—Delivery of possession not necessary— 
Transfer of Property Act (IV of 1880), sectio 123—Effect on 
gifts by Hinds lady. f 

A Hindu lady, who is the full proprietor of immoveable pro- 
perty, can by a registered document, duly signed and attested, 
_ validly make an immediate gift of it, although she reserves to ber- 
self the enjoyment of the usufruct or profits of a part of the pro- 
perty for her lifetime and without retaining any power of alienation 
over it, . 
Held, also, that the provisions of section 123 of the Transfer of 
Property Act do away with the necessity for delivery of possession 
even if it was required by the strict Hindu Law. 
FiRST APPEAL from a decree of Banu Ganga Narn, 
Additional Subordinate Judge of Mainpuri. 


The facts material for the purpose of this case, are as 
follows :— 


Tulsha Kunwar, who was the owner of seven villages, 
executed a deed of gift, on 29th January, 1894, in favour of 
her daughter, Naraini Kunwar, thereby giving to the latter 
‘immediate and absolute possession of 4 villages. As to the 
remaining three villages, the condition was that Tulsha 
Kunwar would retain possession and enjoy profits accruing 
therefrom, during her lifetime, and after her death, the 
daughter would come into proprietary possession of the same. 
On the 5th of February, 1919, Naraini Kunwar died, and the 
plaintiff, who is the consin of the husband of Naraini 
Kunwar, claimed to be her heir and brought a suit against 
Tulsha Kunwar for recovery of the entire seven villages. 

Kailas Nath Katju, for the appellant, submitted that so 
far as four villages were concerned, it was conceded that the 
gift was complete, but as regards the remaining three, such a 
gift was unknown to Hindu Law. At best it could be described 
to be a testamentary disposition. The donor never intended 
to part possession of the said villages, and, therefore, no 
gift came into existence. Judged in the light of sections 
123 and 129 of the Transfer of Property Act, the deed could 
not be said to be valid because the said sections did not 
abrogate the rule of delivery of possession. The deed of 
gift must say that possession was given on the date of gift, 

* F, A, 369 of 1920. 
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The donee must have physical possession at once or hold 
an instrument for enforcing immediate possession. In order 
to make a gift valid, there must bea complete extinction 
of the proprietary right of the donor. He cited 


Dagai Dubee v. Mothura Nath Chattopadhya, [1883] 1, L R,9 
Cal., 854. 


In that case the donor reserved the right to remain in 
the- house for his lifetime, and, consequently, the gift was 
held invalid. In the case of 

Naoroji Beramyi v. Henry Rogers, [1867] 4 Bom, H.C. R., 

Appellate Jurisdiction, 31, 

a gift of land was declared invalid if receipt of rent was 
not held by donee. If must be with the permission of the 
donee that the donor retained possession of any kind over 
the land gifted. He further referred to 


Kalidus Mullick v ,Karkaya Lal Pandit, (1884) 1. L. Ray 11 
Cal, 121, 


Joitaram Ramkrishna v, Ramkrishia Nandlal, [1902] 1. L. R, 
27 Bom., 3. 

The deed could not come under the category of a will 
which could come into force only at the time of the death 
of the testator. The real word was dan which meant “giving” 
and the law should be interpreted as it stood in olden days 
and not as conceived in modern times. According to 
eminent authorities on Hindu Law, such as Trevillion and 
Mayne, a Hindu was not competent to make a gift and at the 
same time withhold possession from the donee. 


Surendro Nath Sen, for the respondent, contended 
that the thing entirely turned on the construction of the 
document. The donee was not entitled to take immediate 
possession of the property from the date of the execution of 
the deed, in terms of the document. The whole estate was 
transferred to the donee but the rights relating to the three 
villages were postponed. As soon as a deed of gift was re- 
gistered, there passed a title, and, in the present case, the 
deed was registered. There was an acknowledgment of the 
donee’s right and the donor precluded herself from alienating 
the property in any form. The donor did everything in her 
power to put the donee into jural possession if not actual 
possession and the gift was, therefore, a good gift. He cited 

ae Lal Sett v. Kanai Lal Sett, |1886) I. L R, 12 Cah, 663 
at 

The Transfer of Property Act, section 123 does not re- 
quire a Hindu making a gift to deliver immediate possession. 
It modifiéd the rule of Hindu law, if any did exist, that 
delivery of possession must accompany a gift, 
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Sreemutty Soorjeemoney Dosseey Denobundoo Mullick, {1862} 9 
Moore's I. A, 123. 


Kailas Nath Katju, in reply, submitted that the fact that 
the Transfer of Property Act had made some modifications in 
the Hindu Law, was immaterial to the present case. The 
rules of Hindu Law had, no doubt, been considerably mod fied 
in Bengal, Bombay and Madras, but, so far as U. P. was 
concerned, the Transfer of Property Act did not :.ffect the 
Hindu Law. It was open to a Hindu to make a gift in 
which he deprived himself of all interests and gave interest 
to one or two individuals in part or whole. It was, however, ` 
not open to the donor to reserve a life-interest to himself. 
The question, in a nutshell, was: Oould donor say, “I am 
making a gift but will give ' possession in 15 years.”% To 
hold that, was impossible. 


The judgment of the Court was delivered by 2 


Mears, C. J.—The only point referred to the Full Bench 
for consideration is the question of the validity or otherwise 
of a deed of gift, dated the 29th of January, 1894, executed 
by Musammat Tulsha Kunwar, in favour of her only daughter, 
Musammat Naraini Kunwar. This document recites that 
Musammat Naraini Kunwar was her sole issue, and the 
donor wished to give the entire property in seven villages 
to hér; but that, Inasmuch as during her lifetime she had 
also to provide. for her own maintenance and other neces- 
gary expenses, and it was reprehensive and forbidden for 
her to receive any benefit or to take anything from her 
daughter; she considered it proper to get the name of her 
daughter recorded over four villages at once, but to remain 
in possession of the other three villages for her life, meeting 
the expenses of her maintenance and other necessary expenses 
from the profits thereof. But all the seven villages were com- 
prised in the gift, and it was stated that she had no longer 
any claim or right left in respect of all the property gifted, 
and the donee would have all the powers of a proprietor, 
with this exception that the three villages last mentioned 
would remain in her possession during her life and she 
would bring the profits thereof into hef use, but she would 
have no power of sale, mortgage, gift, or other transfer, and 
they would after her death come into the proprietary posses- 
sion of her daughter. , 


It is an admitted fact that Musammat Tulsha Kunwar 
allowed Musammat Naraini Kunwar to obtain possession 
over the four villages first mentioned, and got her name 
recorded in respect of them in the revenue papers. There 
is thus no doubt as to the genuineness of her intention. It 
is assumed for the purpose of this reference that Musammat 
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Tulsha Kunwar was the full proprietor, and the only ques- 
tion is as to the validity of the gift in respect of the three 
villages, over which she had retained the right of remaining 
in possession for life and did in fact retain possession. 
Musammat Naraini Kunwar died in the lifetime of Musam- 
mat Tulsha Kunwar, and the present dispute is between the 
respective heirs of the two ladies. 


Reading the document as a whole, there can be no doubt 
that it was not a bequest of the three villages by Musammat 
Tulsha Kunyar in favour of her daughter, but that she did 
intend to effect a transfer in presenti of her proprietary in- 
terest in the three villages, though she stipulated that she 
would have the right to remain in effective possession of 
them by appropriation of their profits for her life. 


The learned counsel for the defendant-appellant has 
urged, (1) that under the Hindu Law delivery of possession 
was absolutely essential for the completion of the gift, (2) 
that that provision of the Hindu Law hasin no way been 
affected by the passing of the Transfer of Property Act and 
(3) that in any case a provision, that the donor. is not to 
deliver possession during her life-time to the donee, vitiates 
the gift altogether. 


As to the first point it may be conceded at once that the 
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general trend of the authorities prior to the passing of | 


the Transfer of Property Act was to the effect that under the 
Hindu Law a gift, unaccompanied by delivery of possession, 
was invalid. A number of cases on this point have been 
cited on behalf of the appellant, but we consider it unneces- 
sary to review them. It may be assumed for the purpose of 
this ease that the defendant’s contention is correct. 

We are, however, of opinion that whatever might have 
been the strict Hindu Law prior to the passing of the 
Transfer of Property Act, it must now be held that a gift 
of immoveable property can be validly effected by a 
registered instrument, signed by or on behalf of the donor 
and attested by at least two witnesses, and that nothing 
further is necessary to effectuate a transfer. Section 129 
of the Transfer of Property Act provides that nothing in 
Chapter 7 shall, save as provided by section 123, be deemed 
to affect any rule of Hindu Law. This clearly indicates 
that section 123 might supersede a rule of Hindu Law. 
Section 123 provides that for the purpose of making a gift 
of immoveable property, the transfer must be effected by a 
. registered instrument duly signed and attested, whereas for 
the purpose of making a gift of moveable property the 
transfer may be effected by a registered instrument duly 
signed or by delivery. It is obvious that under the latter 
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clause a gift of moveable property can be effected by a 
duly signed and registered instrument and without delivery. 
This does away with the provision of Hindu Law, requiring 
delivery of possession as regards moveable property. Now, 
the first clause uses the word ‘“‘must” which is significant, 
and omits the words ‘‘or by delivery”. A reasonable inter- 
pretation of section 123 would, therefore, be that a registered 
instrument duly signed and attested is quite snfficient to 
effect a gift of immoveable property, and that such a gift 
can be effected in no other way. A 

Dr. Katju, on behalf of the appellant, has strongly con- 
tended that by section 123 it was merely intended to add, one 
more requirement of law, namely, that of attestation and 
registration, to those enjoined by the Hindu Law, and that 
the section did not mean that where there was a registered 
document duly signed and attested, all the other require- 
ments of Hindu Law were dispensed with. Section 123 has, 
however, been interpreted by all the High Courts continuous- 
ly for a very long period in the way first indicated, and 
there is now a uniform consensus of opinion that the effect 
of section 123 is to supersede the rule of Hindu Law, if 
there was any, for making the delivery of possession abso- 
lutely essential for the completion of the gift. We may 


‘only refer to a few cases for the sake of reference, 


Dharmodas v. Nistarni Dasi (1), Balbhadra v. Bhawani (?), 
Alahi Koya v. Mussa Koya (3), Madhav Rao Moreshwar 
Pant Amatya v. Kashi Bai Kom Daitubhai (4), Manbhari v. 
Maunidh (5), Balmakund v. Bhagwandas (8) and Phulchand v. 
Lakkhu (1). Where the terms of a statute or ordinance are 
clear, then even a long and uniform course of judicial inter- 
pretation of it may be over- ruled, if it is contrary to the 
clear meaning of the enactment; but where such is not the 
case, thenit is our duty to accept the interpretation so 


` often and so long put upon the statute by the courts, and 


not to disturb those decisions, vide the remarks of their 


' Lordships of the Privy Council in the case of Tricomdas 


Cooverji Bhoja v. Sri Sri Gopinath Jiu Thakur (8). We are 
therefore, clearly of opinion that it must now be accepted 
that the provisions of section 123 do away with the necessity 
for the delivery of possession, even if it was required by the 
strict Hindu Law. 


The third point raised by the learned Advocate for the 
appellant requires a little consideration. It has been very 
(G) [1887] I. L R., 14 Cal, 446, (2) [r907] I. L R., 34 Cal, 853. 

. (3) [190r] T. L. R, 24 Mad., 513 at 522. f 
(4) kaoa I. L. R, 34 Bom, 287 (5) [188r] I L R., 4 All, 40. 
(6) [:894) L L. R, 16 All, 185. (7) [1903] I LAR, 2§ All, 358. 
(8) [1916] 25 C. L. J., 279 at 284. : 
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strenuously contended that where the deed of gift itself 
provides that the donor is to retain possession over the 
property and appropriate the profits, the transaction is void 
ab initio and isnot a valid gift under the Hindu Law at all. 
Reliance is strongly placed on a number of cases which were 
decided prior to the passing of the Transfer of Property Act, 
in which it was held that the delivery of possession was abso- 
lutely essential, and it is contended that when the delivery of 
possession was essential, then a provision in the deed that 
no delivery was to take place at all, invalidates the gift 
altogether. ° 


In the first place, these earlier cases were decided prior 

to the passing of the Transfer of Property Act, and the 

rovisions of section 123 of the Act were not applicable. 

ow that the delivery of possession is no longer necessary, 

it would follow that a provision in the deed of gift that no 

such delivery was to take place during the life-time of the 
donor, would not necessarily invalidate it. 


In the second place, the reservation of a temporary ad- 
vantagé or a limited benefit does not necessarily militate 
against a complete transfer of the title, and unless there is 
something in Hindu law which is repugnant to it, it must 
be upheld. Now, according to our interpretation, the true 
intention of the donor was to effect a transfer in presenti 
of the proprietary interest in the three villages in dispute 
and to vest the same in the donee, with a reservation of 
the right to enjoy the usufruct during her own life-time. 
We do not consider that she meant to create two distinct 
and separate estates ; one, which she reserved for herself, 
and the other which she bestowed on the donee, providing 
that the estate which she had reserved for herself would 
algo vest in the donee after her own death. On the other 
hand, we are distinctly of opinion that the whole interest 
in the three villages vested immediately in the donee, and 
the donor had no power of disposal left over it. The only 
right that was reserved to her was to enjoy the profits there- 
of. There was an immediate gift of all the seven villages, 
but the enjoyment by the donee of the profits of three 
villages was postponed till after the death of the donor. 


Such a gift is not in any way opposed to common law 
or to public policy, nor is such a transfer invalid under 
the provisions of the Transfer of Property Act. We have, 
therefore, to see whether there is anything in the Hindu 
Law which is repugnant to it. No authority which is exactly 
in point has been cited before us on either side. The learned 
advocate for the appellant has, however, referred to us 
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Civu the case of Dagat Dabee v. Mathura Nath Chattopadhya (1). 

1988 There the gift was not governed by the Transfer of Property 
sacs Act. The yiew then expressed was that the gift of a house, 
Launo Since in a case where the donor reserved to himself the right of 
v. remaining in the house for the term of his life and which 

Gur Naram. wag unaccompanied by physical delivery, or any symbolical . 
Mears G.J. 2° by which physical delivery could be held to be implied, 
= was invalid. The decision was based entirely on the sup- 
posed rule of Hindu law that delivery of complete possession 
was absolutely essential. That ruling is hardly in con- 
sonance with the opinion expressed by the’ Calcutta High 
Court in subsequent cases. The case cited in Macnaghten’s 
Hindu Law, Vol. 2, at page 207, is not in point, because there 
the competition was between a gift, unaccompanied by 
the delivery of possession, which was to take effect after 
the death of the donor, and a subsequent gift by which 
the donor delivered possession to another donee.. That 
z was strictly not the case of a gift in presenti, but something 
in the nature of a bequest. At that time testamentary 
dispositions not having been separately recognized, the 

case was treated as falling under the heading of gifts. 


Lastly, the case of Harjivan Anandram v. Noran Hari 
Sahai (2) has been cited, and our attention is particularly 
drawn to the texts quoted at page 84. But there, too, the 
possibility of the donor retaining possession of the property 
with the consent of the donee is recognized. We cannot 
take these texts necessarily to imply that the donor cannot 
gift away the property with a condition attached, reserving 
the usufruct of a part of the property to himself for life. 
The other cases cited are not directly in point. 


A reference has also been made to a passage in Ram Lal 
Sett v. Kanai Lal Sett (8) to the effect that “gifts are 
of three kinds—those which convey a present title and 
interest, and a present right of enjoyment; those which 
are vested, that is, present in interest, but in which 
the enjoyment is deferred ; and those which are contingent, 
that is to say, in which neither title nor right of enjoyment 
is given at present, but both depend upon future and 
certain events. All these kinds of gifts are admissible among 
Hindus, all are recognized by the Succession Act, the Hindu 
Wills Act and the Transfer of Property Act. All these 
kinds of gifts may among Hindus be given, subject to vari- 
ous restrictions, either inter vivos or by will, and, speaking 
generally, the same law applies in either case. But this 
remark is certainly an obiter dictum. 

(1) [1883] I. L. Re, 9 Cal, 854. 
(2) [+867] 4 Bom, H C R, A Cy gn ° 
(3) [1886] I L. R., 12 Cal, 663 at 668. 
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In West and Buahler’s Digest of Hindu law, 4th Edition, 
at page 188, it is stated that the grantor may stipulate or 
‘provide for various advantages to himself or to others aris- 
ing out.of the property, and so far diminish the advantages 
of the proprietor in it, and then on page 190 it is said on 
the authority of Jagannath that the gift of property is valid 
though it be accompanied by the donor’s retention of a life- 
interest. No distinction was, however, made by Jagannath 
between a gift and a testamentary disposition. The case 
of Kasim Husain v. Sharif-un-nissa (1), where a gift of a 
Muafi Estate with a reservation of the income of that share 
without power of alienation for life was held to be valid, 
was a case under the Muhammedan law and is not applicable 
to the present case. 


In the absence of any clear authority restricting the 
power of the donor, we are of opinion that there is nothing 
in the Hindu law which on principle would make a reserva- 
tion of the usufruct of a part of the property for life by the 
donor, or ‘the postponement of the enjoyment by the donee 
of a part of the profits till after the donor’s death, a re- 
pugnant condition and render the gift invalid. Furthermore, 
we are of opinion that inasmuch as the legislature has 
now dispensed with the necessity of delivery of possession 
in the case of gifts by Hindu donors, a reservation of the 
kind indicated above would now much less affect the validi- 
ty of such gifts. Under the Hindu law gift and its accep- 
tance by donee are essential. Here both these elements 
exist. 


Our answer to the reference, therefore, is that a Hindu 
lady who is the full proprietor of immoveable property, 
can by aregistered document, duly signed and attested, 
validly make an immediate gift of it, although she reserves 
to herself the enjoyment of the usufruct or profits of a part 
of the property for her life-time and without retaining any 
power of alienation over it. 

The appeal will now be restored to the Division Bench 
for disposal. 

[On receipt of the decision of the Fal] Bench, the Division 
Bench dismissed the appeal with costs.] 


R. D. Appeal dismissed. 
(1) [1883 I L. R, 5 All, 285. 
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woe Interest—No stipulation in the deed as to what was to happen after 
Maune o period fixed—Liability to pay till payment. 


In a deed of mortgage by way of conditional sale, the mortgagor 
covenanted to pay interest till the date fixed for payment after 
which the mortgagee was to become the absolute owner of property. 
There was nothing to show as to what was to happen if the money 
was not paid and no foreclosure proceedings were taken for a long 
time after expiry of the period fixed. In that suit the defendant 
objected to the payment of interest after the period fixed. 

Held, that the mortgagee was not bound to take foreclosure pro- 
ceedings on the expiry of the term fixed for payment and the capi- 
tal sum did not cease to bear interest after that date Bindeshri 
Naik v Ganga Saran Sahai, I L. R., 20 All, 171, followed. 


__Fmsr APPEAL froma decree-of Basu Laksumi NARAIN, 
Additional Subordinate Judge, Cawnpore. 


Suit for foreclosure of mortgage. 


The defence was that the plaintiff was not entitled to 
post diem compound interest after 5 years, the term fixed 
for payment of the mortgage money after which the pro- 
perty was to be foreclosed. The Subordinate Judge held 

` that the plaintiff was entitled to compound interest up to the 
date of payment by way of damages even if there was no 
stipulation to pay after the date fixed. On construction 
of the mortgage-bond the Subordinate Judge held that the 
plaintiff was entitled to post diem interest. 

The defendants appealed. 


Surendro Nath Sen, for the appellants, contended that 
the plaintiff was not entitled to charge compound interest 
after the date fixed for payment. He further contended 
that if the plaintiff be held entitled to such interest by way 
of damages after the date fixed for payment of the mortgage, 
the claim would be barred by limitation. He commented 
upon the case of 

Mathura Das v. Narend-a Bahadur [1896,1 L Ru 19 All, 30 

He referred to the case reported in, 

I. L. Ry, 17 All, get, 
which, he submitted, governed the case. 

Girdhart Lal Agarwala (with him B. E. O'Conor), for 
the respondent, cited the following cases in support of the 
judgment of the Subordinate Judge: — . 


* F. A No. 165 of 1920 


VOL. XX.] i HIGH OOURT : 753 


Sarala Dasi v. Jogendra Narain, [1897] I. L. R., 25 Cal., 246 
at 248 
Bindesri v. Ganga Saran Saku, [1897] ILL L R, 20 All, 3171 
at 180 
and contended that there were no words in the document 
which confined the running of interest after the period of 
5 years. 


Surendro Nath Sen was heard in reply. 
The judgment of the Court was delivered by 


Mrars, Cs J.—The question which is in controversy 
between the parties in this appeal is whether ina mortgage 
by way of conditional sale the mortgagor is bound to pay 
interest at the agreed rate from and after the day upon 
which he should have discharged his obligations under the 
deed. In other words, is interest during the post diem 
perjod, though not expressly provided for, to be calculated 
under the particular provisions of the deed at the same rate 
as that stipulated for during the agreed period of the cur- 
rency of the bond. 

The position very shortly is as follows:—The borrower 
should have, but did not repay the principal and interest in 
December, 1907, and though certain payments of interest 
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were made, the account at the commencement of this action - 


on the 20th of October, 1919, showed that Rs. 8,000 principal 
and Rs. 10,581 interest were due. This was based upon the 
calculation, that the express stipulation as to interest-cover- 
ed the whole period from the 8th of December, 1902, down 
to the date of the institution of the suit. Whilst it is of 
course proper that we should refer to and pay regard to 
decided cases, the main and important matters for our con- 
sideration are the exact terms of the document itself. When 
those have been considered, it is proper to see whether 
there are any decided cases so similar in their terms that 
the canons of construction that have been used by other 
courts will be of assistance to us. If so, it is our duty to 
avail ourselves of them. 


The document, dated the 8th of December, 1902, was 
executed by Mathura Prasad, who was the father of the 
defendants-appellants. It stated that he had for a period 
of 5 years mortgaged without possession a certain property 
in lieu of Rs. 8,000 to Raja Dhiraj Singh, that the money 
was to be applied in satisfaction of a decree, and then follow 
the words which have given rise to this question. 

It is covenanted that I shall continue to pay interest at the rate 
of 11 annas per cent. per mensem annually In case of default in 
payment of Interest, it shall be added to the principal, and I shall 
pay interest thereon as well at the aforesaid rate. I, or my heirs, 
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or representatives, shall have no objection to it, ner shall I mort- 
gage or sell the property to any other person until the payment of 
the mortgage money.s......1n case of breach of promise and 
expiry of the stipulated period, the mortgagee shall become the 
absolute owner of the property mortgaged, and I, or my heirs, or 
representatives, shall have no objection whatever siasi But if in 
any year I pay something towards principal in addition to the 
amount of interest, it will be not less than Rs, 500. I have, there- 
fore, executed these few presents by way ofa mortgage-deed by 
conditional sale, so that they may stand as authority and be of 
use when required. 

The first point which stands out clearly is that for 5 
years the rate of interest was defined with. precision. No- 
where in the document is there any direct reference to what 
was to happen as regards interest if the mortgagor did not 
pay punctually or if in that event the mortgagee abstained 
from taking any proceedings for foreclosure. As regards 
default in payment of interest during the period between 
1902 and 1907, he stipulates that he will not offer objection 
to interest being added to principal and interest being paid 
on both, and in the same sentence he couples up a promise 
not to mortgage or gell the property to any other person 
until the payment of the mortgage money. A few lines 
above he fad agreed to “continue” to pay interest at the 
rate of 11 annas per cent. per mengem annually. 


It is difficult to believe that the parties could have had 
any other intention than that if the mortgagor failed to pay 
in December, 1907, the stipulations in the deed would remain 
in force and that the mortgagor would be bound to conti- 
nue to pay interest at the agreed rate calculated upto the 
time of tender of payment of principal and interest or the 
institution of a suit by the mortgagee. There is no sugges- 
tion that any lesser rate was agreed upon to come into force 
upon default. Nor is there any logical reason to think that 
the mortgagee would be willing for his money after 1907 to 
bear a smaller rate of interest. He could, on default, have 
commenced a suit but he was not bound to do so. Dr. Sen, 
however, contends that on December 8th, 1907, the agreed 
interest at once stopped running and that there was as bet- 
ween mortgagor and mortgagee a definitely ascertainable 
debt, and that from that date the lender acquired anew 
and different right, namely, the right to bring a suit for 
foreclosure. We do not agree with this interpretation of 
the document and we are of opinion that the mortgagee’s 
rights as regards principal and interest, as apart from pro- 
ceedings against the property, continued. The first case to 
which we may refer is that of Mathura Das v. Raja Narin- 
dra Bahadur (1). In that case the material words of the 


(1) [1896]. L, R, 19 All, 39 
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deed were that the amount of the loan in full, principal as 
well as interest, would be paid within a year. Itis said in 
the deed 
“Until the payment in full of this amount, principal and inter- 
est, I shall not transfer either directly or indirectly the mortgaged 
property to any one else; and if I do, such a transfer shall be 
deemed to be false and inadmissible.” 


No payment was made, and some g years after the deed, 
the suit was commenced for the usual mortgage-decree. 
The Subordinate Judge passed a decree for the sum of 
Rs. 22,818. It was the amount of the principal alone with 
one year’s interest; and, therefore, he disallowed the claim 
of the plaintiff to the remaining 7 years’ interest at the rate 
stipulated in the deed. The plaintiff came to the High Court 
and the decision of the Subordinate Judge was affirmed, and 
in that state of the case the plaintiff appealed to the Privy 
Council. Their Lordships held, without hesitation, that 
although there was no express term carrying on the obli- 
gation to pay interest at the agreed rate of 1-6 per cent. per 
mensem, that, nevertheless, there was an obligation upon the 
defendant to make that payment, and that on the ordinary 
construction of the words, they were in accordance with the 
usual intention of the parties toa simple mortgage. Ifin 
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the present case under consideration on the ordinary cons- - 


truction of the words they are in accordance with the usual 
intention of the parties to asimple mortgage, as we believe 
them to be, we shall be coming to a right decision in hold- 
ing that the defendants-appellants must pay after the 8th 
of December, 1907, interest atthe same rate as they had 
agreed to pay before that date. We are of opinion that 
this: case of Mathura Das v. Raja Narindra Bahadur is a 
very useful authority, which gives us clear and distinct 
- guidance. 


Now we come to the case of Bindeshri Naik v. Ganga 
Saran Sahai (1), another Privy Council case, and again 
from a decision from this High Oourt. It possesses this 
additional advantage that the documents which came up 
for consideration were mortgages by way of conditional 
sale. When referring to the decision of this Court, their 
Lordships of the Privy Council said : 

“Their Lordships do not think that, according to the tenor of 
the mortgage-deeds, it was intended that the capital sums should 
cease to bear interest, upon the arrival of the time stipulated for 
their payment.” 

Then after stating that the Judges of this High Court 
had confined their attention to a single passage in the docu- 

(1) [1897] I. L. R, 20 y All. 176 
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Ovit ment rather than taking into consideration the whole pro- 
visions of the deeds, their Lordships continued : 
PaE “In the present case, by the deed of the 21st of August, 1875, it 
MAHADEO ` is stipulated in general terms that interest at 18 per cent. per annum 
PRASAD is to run upon the principal sums advanced, without any limitation 

v. as to the period of its currency. Andit is also stipulated that 
Duras in default of punctual payment at the end of each year, the cre- 
Sıxan, ditors are to be at liberty to treat interest as principal and to re- 

7 a E cover it from the mortgaged property.” 
ears Veye Therefore, in that case there being no-express provision 
as to what were to be the mutual rights and obligations 
after the date fixed for payment, the rate of interest was 
held to continue throughout the currency of the whole 
liability. 

Finally we may refer to the case of Sarala Dasi v. Jogen- 
dra Narayan Basu (1). In that case a mortgage-deed cou- 
tained a covenant to pay principal and interest at a fixed 
rate in two years, anda further covenant not to transfer 
the mortgaged property until payment of principal and 
interest, and also on failure of payment of interest for one 
year to treat the amount after the lapse of that year as 

_ principal. The Calcutta High Court held, following tbe. 
case of Mathura Das, that the obligation continued so long 
as the mortgage subsisted. 

We are, therefore, of opinion that having regard to the 
terms of the whole document, its general tenor implies an 
obligation on the part of the borrower on the making of 
default to be liable for subsequent interest at the rate 
mentioned in the bond. There being no dispute as to the 
amount, we dismiss this appeal with costs. 


B. D. : ` Appeal dismissed. 
a) [1897] LL R, 35 Cal., 346. 
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Gist RAM -NAIN . MISIR anp orusgs (Plaintiffs) 
A versus 
1922 DEOKI MISIR AND OTHERS (Defendants). * 


June, 33. Limitation Act (IX of 1908), Articles 142, 144— Lands submer ged under 
— water—Constructive possession—Appearing of and on Beet bos- 
GoxUL session of trespasser. 


T The plaintiffs, who were mortgagees of the plots in alspute; remain- 
ess ed in possession of the same upto the year 1887. In that year the 

_said plots were submerged under water and remained so for a long 

- period. After that they remained submerged off and op, from 1900 

upto the date of suit, f. 2., more than 12 years -When they were not 


* S, A. No. 799 of r921. 
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submerged, they remained in possession of the defendants. Ina 
suit for recovery of possession brought by the plaintifs, Ae/d, that 
as soon as the lands beans submerged under water, the plaintiffs’ 
possession, which had not remained discontinued for more than the 
statutory period, *revived, and, therefore, the plaintiffs regained 
constructive possession and, therefore, the claim was not barred 
by limitation. Secretary of State v, Krishnamani, I. Le Ra, 29 Cal, 
516, Basantu Kumar v, Secretary of State, I. L, Ry 44 Cal, 858, 
distinguished. . 


SECOND APPEAL from a decree of J. ALLSOP Esg., District 
Judge of Ghazipur, reversing a decree of Basu PIYARE Lat, 
Additional Subordinate Judge. 

Janki Prasad, for the appellants. 


Surendro Nath Sen and Uma Shankar Bajpai, for the res- 
pondents. 


The judgment of the Court was delivered by 


Orya 


—_ 


1922 


Raw Nair 
Misiz 


v. 
Deoxi Mig. 


SULAIMAN, J.—Second Appeal No. 799 of 1921 and Second Sulaiman, J. 


Appeal No. 1098 of 1921 are plaintiffs’ appeals arising out 
of a suit for recovery of possession of certain plots on the 
basis of a mortgage-deed, dated the lst of August, 1879, 
against the defendants who were alleged to have been in 
wrongful possession of them and, in the alternative, for re- 
covery of the amount due together with interest. 


The main plea on behalf of the defendants was that the 
plaintiffs had not been in possession of these plots within 
twelve years of the suit and that the defendants had been in 
possession of them, and accordingly the claim was barred 
by time. The court of first instance holding that the plain- 
tiffs had been in possession within twelve years of the suit 
and that the defendants had not established their adverse 
possession for more than twelve years, decreed the claim for 
possession. On appeal, the learned District Judge has re- 
versed that decree. On. behalf of the plaintiffs, in second ` 
appeal, it is contended that the finding of the learned Dis- 
trict Judge that the claim was barred by time, was errone- 
ous. 

It appears that the plots in dispute were mortgaged in 
the year 1879 by one Shiva Tahal Misra in favour of the 
father of defendant No. 2 and the father of defendant No. 3, 
who were the predecessors-in-title of the present plaintiffs, 
Up to the year 1887 the mortgagees were admittedly in pos- 
session of these plots, but in that year the plots were com- 

letely submerged under water. Since then, it is now found 
istinctly by the learned District Judge, that the plaintiffs 
or their predecessors-in-title have never had actual posses- 
sion of the lands in dispute. The lands actually re-appeared 
in the year 1900- at the latest and since then they had been 
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submerged during the rainy season for a few months, and 
further, in the years 1908 and 1916, they had been completely 
submerged under water by floods. The learned District 
Judge has also found that the defendantg have actually been 
occupying the lands at times when they were not under 
water ever since the year 1900. On these findings he was of 
opinion that the plaintiffs had really been dispossessed of . 
these lands for more than twelve years before the suit, that 
in any case they must be deemed to have abandoned the 
holding, and that, therefore, their claim was barred by 
time. : 

The only points which were urged before the learned 
District Judge were 

(1) Whether the mortgage debt had been satisfied or 
not? and 


(2) Whether the claim was barred by time inasmuclr as 
the mortgagees had not been in possession within a period 
of twelve years. . 

These were the only points which the learned District 
Judge proceeded to consider as is apparent from the opening 
portion of his judgment. The question of abandonment by 
the mortgagees was neither expressly raised in the written 
statements, nor was any issue framed on the point, nor do 
we find that any such plea was raised in the grounds of 
appeal taken before the learned District Judge. His remark 
that the lands must be deemed to have been abandoned, is 
& mere inference and not a finding of fact which is binding 
onus. At one place he remarked that “after the yeay 1294 
Fasli when the land re-appeared more than twelve years 
before the institution of the suit, they (the mortgagees) were 
either dispossessed or abandoned possession ”. At another 
place he merely said that “they made.no attempt to take 
possession of the.Jand when it re-appeared and they must 
be held to have abandoned the holding”. As the question 
of abandonment was not raised by the parties and was not 
a matter for determination before the learned District Judge, 
wa are of opinion that a reference to it in his judgment is 
a mere inference from the facts found by him, and is really 
not relevant. The main fact, however, remains that he has 
distinctly found that the plaintiffs have failed to prove that 
they had been in actual possession of these plots within 
twelve years of the suit. 

The learned District Judge, however, has, in our opinion, 
erred in ignoring the significance of the fact that the lands 
had been submerged practically every year since the year 
1807 Fasli and that in two years, namely, 1908 and 1916, 
they had been completely overflooded. During the times 
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* when the lands in dispute were under water, there can, in 
our opinion, be no doubt that they must be deemed to have 
been in possession of the plaintiffs who were the party right- 
fully in possession of the same; so long as the mortgage- 
deed had not been redeemed and the plaintiffs’ remedy had 
not become time-barred, they were entitled to retain posses- 
sion of the lands and the defendants’ possession over those 
lands was certainly wrongful. All that can be said is that 
during the months when the lands were not under water, 
the defendants were actually in occupation of them but as 
goon as they Were submerged, the plaintiffs’ possession must 
be deemed to have revived. On this view there can be no 
doubt that the plaintiffs themselves have been in construc- 
tive possession of these lands within twelve years of the 
suit and their claim cannot be barred by Article 142 of the 
Limitation Act. 


On behalf of the respondents it has been‘ very strongly 
contended that inasmuch as the plaintiffs admitted in their 
plaint that they and their predecessors were dispossessed 
as late as 1909, their claim really is a claim for recovery of 
possession and is, therefore, governed by Article 142 of the 
Limitation Act and the general Article 144 is, therefore, in- 
applicable. In our opinion, however, in view of the recent 
pronouncements of their Lordships of the Privy Council, 
the matter must be taken to have been set at rest. In the 
case of Secretary of State for India v. Krishnamani Gupta (1), 
it was held that even where the Government had been in 
possession of certain lands through tenants at a time when 
the lands became submerged, their possession must be 
deemed to have been discontinued, and, under such ciroum- 


stances, the possession of the Government was determined - 


by the submergence of the land which then became derelict, 
and so long asit remained in that state, no title could be 
* acquired against the true owner. Ina later case, Basantu 
Kumar Roy v. Secretary of State for India (°), their Lord- 
ships remarked that “a man may cease to use his land 
because he cannot use it, since it is under water. He does 
not thereby discontinue his possession and upon the cessa- 
tion of the dispossession before the lapse of the statutory 
period, constructively it revives ; there can be no discontinu- 


ance by absence of use and enjoyment” and, further, their . 


Lordships remarked that ‘no rational distinction can be 
drawn between the casein I. L. R., 29 Cal., 518 and the 
present case where the re-flooding was seasonal and occurred 
for several months in each year”. On top of page 874 their 
Lordships remarked that ‘‘if, as their Lordships think, no 


(1) [1902] L R, 2g Cal, 5t8 (2) [t917] L L R., 44 Cal., 858. 
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dispossession occurred, except possibly within twelve years 
before the commencement of this suit, Article 144 is the Article 
applicable and not Article 142”. It is clear from these 
observations that ag soon as the land in dispute became sub- 
merged under water, the plaintiffs’ possession which had not - 
remained discontinued for more than the statutory period, 
revived and that, therefore, the plaintiffs regained construc- 
tive possession of these lands. In this view the claim for 
recovery of possession was not barred by time. The defend- 
ants admittedly have not had a continuous possession 
which would amount to adverse possession within the mean- 
ing of Article 144 of the Limitation Act so as to entitle 
them to resist the plaintiffs’ claim. There had been every 
year a break in the continuity of their possession which 
enured for the benefit of the plaintiffs and which prevented 
the defendants acquiring title by adverse possession. The 
result is that we allow this appeal, set aside the decreg of 
the lower appellate court and restore that of the court of 
first instance with costs. f 


Appeal allowed. 


eenia 


QOPI KHATIK 
versus 
EMPEROR.* 
Magistrate—Duty to accept sureties—Rejection on police report. 
When sureties are offered it is the duty of the court to accept 
them unless it is satisfied that they are not proper persons, It should 
not reject them on police report, 
CamunaL Revision from an order of C. Moore Esg., 
District Magistrate of Azamgarh. 
Nehal Chand Vaish, for the applicant. _ ; 
R. Malcomson (Assistant Government Advocate), for the - 
Crown. : 
The following judgment was delivered by 
Ryves, J.—In revision, I do not think, I am entitled to 
question the order itself, but it seems to me that the 
learned Magistrate is wrong in rejecting the sureties on the 
report of the police. It has been laid down in this Oourt 
for many years that when sureties are offered, it is the 
duty of the Oourt to accept them, unless the Court itself 
is satisfied that they are not proper persons. With these 
remarks I order the record to be returned. The application 
is rejected. 
Application rejected. 
*Cr Rev, No. 255 of 1922, E 
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SRI GANGAJI COTTON MILLS Co., Lo., (Plaintiff) 
versus 
EAST INDIAN RAILWAY CO., (Defendant) .* 


Railway—Refusal to make an entry in the registers that goods damaged— 
Whether amounts to refusal to deliver—Effect of refusing to take 
delivery—Goods travelling on many systems—Suit against one only— 
Offer by railway officials to pay—Whether company bound, 

Certain goods, consigned to the plaintiffs, arrived at their desti- 
nation, Mirzapur, on the East Indian Railway, in a damaged con- 
dition after travelling on many railway systems. The plaintiffs 
refused to take delivery unless the condition of the goods was 
noted in the books. This the company’s servants refused to do 
and the goods remained at the station pending inspection by 
certain higher Railway officials who, after inspection, offered the 
plaintiffs certain amount as damages. The plaintiffs refused to 

* accept the amount and the matter fell through. The railway, after 
giving due notice to the plaintiffs, sold the goods, In a sutt brought 
for wrongful conversion. against the East Indian Railway only, 
Aeld, that the refusal by the railway servants to make a note about 


the condition of the goods on their register did not amount to` 


wrongful refusal to deliver the goods and the plaintiffs were not 
entitled to muintain the suit on the ground of wrongful conversion. 

Held, further, that in the absence of all railway companies on 
whose systems the goods had travelled, the plaintiffs could succeed 
against the defendants only by showing that the damage occurred 
on their railway. 

Heid, also, that the offer of compensation by railway officials was 
an unconditional offer and the railway company must be taken to 
have acknowledged liability. 

Frest APPEAL from the decision of the Subordinate 
Judge of Mirzapur. . 


The facts appear from the judgment of 


Lirnosay, J.—The suit which has given rise to this appeal 
was brought against The Hast Indian Railway Company 
by the Sri Gangaji Cotton Mills Company Limited carrying 
on business at Mirzapur and the claim was for Rs. 23,980- 
8-6 plus interest at Rs. 6 per cent per annum making a total 
of Ra. 25,363-6-6. 

The suit has been dismissed in toto by the Subordinate 
Judge and the plaintiff company appeals. 

The facts of the case are that in May, 1918, a consign- 
ment of 108 bales of cotton was booked, at Jaipur, on the 
Bombay Baroda and Central India Railway, for delivery to 
the plaintiff company at Mirzapur. A portion of this con- 
signment consisting of 54 bales, was delivered to the plain- 
tiff company at Mirzapur, on the 22nd May, 1918, 

* F, A. No, 3 of 1920, 
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On that date, it appears, the plaintiffs handed over to the 
East Indian Railway the railway receipt for the entire con- 
signment of 10 bales, and paid the full freight due, amount- 
ing to Rs. 487-1-0. 

The rest of the consignment, 54 bales, was delayed in 
transit and did not arrive at Mirzapur till the 2nd of July, 
1918, on which date notice of arrival was given to the plain- 
tiffs. The latter, after some inspection of the goods on 
the railway premises, objected to take delivery on the 
ground that the bales were damaged, and onthe 8rd July 
they sent a letter (Ex. Q). They asked the Goods Olerk to 
keep the goods at the Railway goods shed pending inspec- 
tion by a Railway officer. A telegram to the same effect was 
sent to the District Traffic Manager at Oawnpore on the same 
date and this was confirmed by letter (Exs. 10 and 22 respec- 
tively). 

In this letter they informed the District Traffic Manf&ger 
that from outward appearance it seemed that the bales had 
been neglected and exposed to rain and that each bale had 
been more or less damaged. Plaintiffs said thay wanted 
inspection befora taking delivery. 


The Railway Company agreed to have an inspection 
made and this was carried out on the 21st July, by a Traffic 
Inspector, Mr. Robinson. It is not denied that Robinson, 
after inspection, offered the plaintiffs Rs. 10 per bale by 
way of compensation, an offer which the plaintiffs rejected - 
as inadequate (see their letter to the District Traffic Mana- 
ger, dated 30th July, 1918 (Ex. 11). 


The plaintiffs pressed their claimfor compensation ata 
higher rate and the Railway Company then deputed an 
Assistant Traffic Manager, Mr. Dyer, who examined the 
goods onthe 9th August, 1918, and made an offer of com- 
pensation at the rate of Rs. 20 per bale. This second offer 
the plaintiffs also refused by their letter of the 9th August, 
(Ex. 4). The plaintiffs in that letter said they were willing 
to accept Rs. 30 per bale and would take delivery if damages 
were paid at that rate. The Railway Company then arrang- 
ed with the Upper India Chamber of Commerce for ins- 
pection by an expert Mr. Vernon, the Superintendent of 
the Elgin Mills at Cawnpore. He proceeded to Mirzapur 
and examined the goods on the morning of the 18th August. 
No representative of the plaintiffs was present at this ins- 
pection though notice had reached the plaintiffs on the even- 
ing of the 17th August. 


Vernon, who has been examined as a witness in the 


case, reported that the damage was insignificant, that 48 
out of the 54 bales were in good condition and that 6 bales 
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were slightly damaged. He estimated the damage at 10 lbs 
of cotton per damaged bale and recommended compensation 
on this seale. 


There is no evidence on the record to show that this 
report was actually communicated to the plaintiffs though 
it was stated in para 34 of the defendant’s written statement 
that an offer in accordance with Vernon’s report was made 
to the plaintiffs on the 7th September which was refused. 
The matter is not of much importance for as the plaintiffs 
had already refused compensation at Rs. 20 per bale, it can 
hardly be imagined that they would have been willing to 
accept ne much lower rate of damages which Vernon had 
assessed. 


The next thing we find is that on the 9th September, 1918, 
the plaintiffs sent in a claim to the Agent of the Railway 
in a letter (Ex. 14). They demanded the cost of the 54 bales 
at the rate of Rs. 80a maund, a total of Rs. 20,837. To 
this was added a claim for Rs. 2,925 for damages caused by 
the delay in delivery which has led to the closing down of 
the plaintiffs’ Mills on account of shortage of cotton. This 
claim, it may be observed, was the reiteration of a claim put 
forward on the 28th June, 1918, and related to the delay 
which had taken place in the carriage of the goods prior to 
the 2nd of July, 1918. The third item of the claim made on the 
9th September, 1918, was for Rs. 218-8-6, this being one-half 
the freight of the whole consignment. The plaintiffs had 
paid the whole sum due for freight on the 22nd May. 


It is evident from the language of this letter of the 9th 
September that the plaintiffs had made up their minds to 
claim compensation on ascale they had not hitherto con- 
templated; in fact they were advancing a claim for the total 
loss of the goods. We find them stating that the goods had 
been seriously neglected, that “they had been lying in the 
open rain water pouring upon them freely for months and 
weeks together”. The plaintiffs further stated that after 
‘ minute examination of the stuff” they had arrived at the 
conclusion that the quality of the cotton had become seriously 
deteriorated. 

It does not appear when this “ minute observation ” was 
made and it seems rather to be the fact that no such examina- 
tion was ever made by the plaintiffs. 

The Agent of the Railway acknowledged receipt of this 
claim and promised inquiry, and, thereafter, a good deal of 
correspondence passed between the parties without any 
settlement being arrived at. 

On thé 9th November, 1918, the Railway Company served 
a notice on the plaintiffs to say that if the goods were. not 


Orvin 


1922 


SRI GANGAJI 


v 
Kast INDIAN- 
RaLway' 
Company,’ 


Lindsay, J. 


OIVIL 


1922 


SRI Gawaasi 
Cortos 
Mitts Co., 
Lp. 

v. 
Bast INDIAN 
RAILWAY 
Company. 


Lindsay, J. 


764 HIGH COUR] fa. u. de B 


removed by,a date mentioned in the notice, they would be 
sold at the plaintiffs’ risk. The plaintifis refused to comply 
with this notice, and eventually. the Railway sold the goods 
at the rate of Rs. 117 per bale, At the hearing of the 
appeal we were told by the counsel for the Railway Company 
that this sale took place in March 1919, and this, no doubt, 
is correct. 


The correspondence between the parties closed with a 
letter from the Agent to the Railway to the plaintifis dated 
the 28th April, 1919. The Railway Company refused to 
consent to further arbitration and offered payment to the 
plaintiffs of the sale proceeds of the goods less any amount 
due to the Railway. 


' The plaintiffs filed their suit on the 18th June, 1918; and 
this, as has been said, has been dismissed by the court below. 


In substance the findings of the Subordinate Judge.are 
that the plaintiffs had no right to recover and that the 
Railway Gopar was justified in selling the goods. The 
court held that the plaintiffs were in default, that they had 
wrongfully refused delivery and that ıt had exercised its 
statutory right to sell the goods in accordance with law. 


The Subordinate Judge was also of opinion that the 
plaintiffs had no right to compensate for damage to the goods 
as the plaintiffs had failed to prove that any damage took 
place on the defendant company’s line and had omitted to 
sue the B. B. and C. I. Railway Company to which the goods 
had been made over by the consignor. 

He also held that the item of Rs. 2,925 claimed by the 
plaintifis on account of damages resulting from the closing 
of their mills by reason of the delay in the carriage of the 
second instalment of the goods, could not be awarded, as 
this was a false claim on the part of the plaintiffs. 


It may be observed here that this portion of the claim is 
no longer pressed nor indeed could it be for the Railway 
Company, defendant, was able to establish conclusively in 
the court below that if the plaintiffs’ mills were closed down, 
the reason was that there was a shortage of coal and not 
because of any delay in the transit of the bales of cotton. 


To come now tothe appeal, it is complained that the 
court below did not rightly appreciate the nature of the 
plaintiffs’ claim which, it is said, was in reality a claim based 
upon the wrongful conversion of the plaintiffs’ good by the 
defendant Railway Company. 

Speaking for myself, I do not seethat the Judge of the 
court below was under any misapprehension regarding the 
nature of the case which the plaintiffs set up though con- 
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sidering the manner in which the case was set out in the 
plaint, he might, with some excuse, have been led into doubt. 


He has, however, in my opinion, dealt with the case on the 
right lines as a whole and has-definitely found that the Rail- 
way Company was justified in selling the plaintiffs’ goods in 
exercise of the power conferred by section 56 of the Indian 
Railways Act (Act IX of 1890) which authorizes a railway 
administration, in certain circumstances and on certain con- 
ditions, to sell unclaimed goods. 


In this connection the whole question is whether the Rail- 
way was in the circumstances entitled to treat the 54 bales 
of cotton as unclaimed goods. 


The argument urged for the plaintiffs, in substance, is 
that it was not so entitled. Itis contended that in the first 
instance the Railway Company wrongfully put obstructions 
in the way of the plaintiffs’ taking delivery, and itis further 
argued that because the plaintiffs had put in a claim for 
damages, the Company had no right to sell pending a settle- 
ment of the claim. In my opinion neither of these argu- 
ments can be accepted. To take first the plea that the 

. Railway Company obstructed taking of delivery. 


What is the case of the plaintiff company on this point ? 


It is set out in paragraphs 7 and 8 of the plaint where it 
is alleged that the plaintiffs sent their men to the Railway 
Station and discovered that the bales were wet and damaged, 
and that thereupon the plaintiff company “refused to take 
delivery without an inspection and a note as to the condition 
of the goods by the defendant company’s servants at 
the Mirzapur Station which they refused todo”. If this 
means that the inspection referred to was inspection by 
the plaintiffs themselves, then the allegation is not true 
- for it is clear on all hands that the plaintiffs had ample oppor- 
tunity to inspect the goods and did as a matter of fact inspect 
them. On the other hand, if it means that the inspection was 
to be inspection by the Railway Company, then the answer to 
the plaintiffs’ case is that they had no right to insist upon an 
examination of the goods by the defendant railway. There 
seems to have been some argument in the court below 
about the right to what is called ‘“‘ open inspection ” and the 
Subordinate Judge seems to have thought that the plaintiffs 
were insisting upon some such right though that is denied 
in the 3rd paragraph of the memorandum of appeal. ` 


It has been definitely settled in this court that a consignee 
has no right to demand that the goods shall be opened and 
inspected on the Railway premises before he can be called 
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upon to take delivery Jwala Prasad € Co., v. G. I. P: 
Railway ('). 


But it is argued (see the pleain the 12th arani of 
the memorandum of appeal) that the plaintiffs had arrived to 
have’a note made in the Railway company’s delivery re- 
gister recording that the goods were in a damaged condi- 
tion and that if the company’s servants refused to make 
such an entry or allow such an entry to be made, there was 
an obstruction amounting to wrongful refusal to deliver. 
Much stress has been laid upon the fact that the plaintiffs 
had handed over the Railway receipt to the defendant 
company before the second lot of bales arrived and if is said 
that if the plaintiffs had signed the delivery register without 
recording that the goods were damaged, they would have 
been precluded thereafter from claiming damages on the 
ground that they had given a clear receipt. This argument 
does not appeal to me. In the first place,.I have not been 
shown any provision of law or any statutory rule which 
obliges a Railway company to make or to allow to be made 
in its delivery register any note alleging that goods are in 
a damaged condition. In the next place, it has been definite- 
ly decided by a Bench of this court that the plaintiff can- 
not refuse to take delivery because the Railway company 
refuses to make an entry in their books. There the plaintiffs’ 
case was that there was a shortage in the weight of the 
goods. ‘The Bench held that the plaintiff could not insist 
upon an entry. If he had any complaint, he was entitled to 
make his representation to the company in any other way. 
Kaka Mal v. G. I. P. Railway (8), and, lastly, it is not 
correct to say that the plaintiffs would have been barred 
from a suit if they had signed the delivery register so as to 
constitute what is called a “ clear receipt”, E.I. Railway Co. 
v. Sispat Lal (8). 


I am satisfied, therefore, that the plaintiffs cannot main- 
tain that anything done by the defendant Railway’s servants 
on the 2nd July, 1918, amounted to a wrongful refusal to 
deliver the goods. 

As for anything which happened after that date, I can 
find no evidence of wrongful retention of the goods by the 
defendant Railway. It is true they kept the goods in their 
custody but that was at the plaintiffs’ own request. The Rail- 
way. company in order to satisfy the plaintiffs consented 
to have the goods inspected by their own officers and by: 
Mr. Vernon but the plaintiffs cannot be heard to say that 
this was, in any way, a wrongful act on the part of the 
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Railway Company. After the inspections had been made 
and compensation had been offered to the plaintiffs, it was 


their duty to remove their goods and no hindrance to re-" 


moval was placed in their -way. 


The argument put forward on behalf of the plaintiffs seems 
to imply that they had a right to call upon the Railway 
Company to ware out their goods until such time as the 
company was prepared to offer them.damages which they 
would accept. There is, in my opinion, no warrant for such 
a proposition, and it may be added that even if there were, 
the plaintiffs abandoned the position completely when they 
wrote to the Agent, on the 9th September, 1918, claiming 
not damages but the full price of the goods. 

I hold, therefore, that the suit for damages for wrongful 
conversion fails and that the decision of the court below on 
this point is correct. The only question which remains to 
be tonsidered is whether the plaintiffs should be awarded 
any compensation for damage to the goods. 


That the goods were damaged, there is no reason to doubt. 
- On the other hand, it is clear that the damage was inconsi- 
derable and that the claim put forward by the plaintiffs is 
grossly exaggerated. This is apparent from the fact that 
they were willing to accept compensation at the rate of 
Rs. 30 per bale. 

In dealing with this matter it has to be borne in mind 
that the goods were carried over the systems of several 
Railways. They were made over at Jaipur to the B.B. &C. I. 
Railway and they travelled first over the line under the 
Railway’s control then over the lines of the Bengal North 
Western Railway and of the Oudh and Rohilkhand Railway 
before they came upon the line of the defendant company 
at Mogal Sarai which is only a short distance from Mirzapur. 

The B. B. & O. I. Railway company with which the 
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goods were booked is no party to the- suit nor has any | 


other of the above-named administrations been impleaded 
as the defendant. The sole defendant is the Hast Indian 
Railway company. 

In these circumstances the plaintiffs could only recover 
damages from the Hast Indian Railway Company by prov- 
ing that the damage was caused on its system. This is 
clear from the provisions of section 80 of the Indian Railways 
Act (IX:.of 1890) and the law has been so interpreted in the 
case of G. I. P. Railway v. Sham Manohar (1). 

- The plaintiffs have not produced any direct evidence to 


show that the defendant Railway Company is responsible for 
the damage to their goods. - 


(1) [1912] I. L. R., 34 All, 422. 


` 
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Orv The only evidence which has any bearing on this question 
oR is the statement of Krishna Gopal Das, a witness called for 
_.._—s the defendant. He is a clerk on the O. & R. Railway and 
Set Gancas: Geposes that the 54 bales were received at Benares Canton- 
Corros ment Station, on the 26th June, 1918, from the Bengal North- 
Mie Co, Western Railway (a metre-gauge line) and were transhipped 
i the same day into a waggon on the broad-gauge system of the 
East Inpiax O. & R. Railway for despatch to Mirzapur via Mogal Sarai. 
Ramwary He deposes that the bales were in good condition at the time 
Oomrary. of transhipment and that they were placed, in a sealed 


Lindsay, J, Waggon. 

If this statement be true, then all that can be said is that 
any damage which was caused to the goods must have been 
caused between the 26th June and the 2nd July, 1918, either 
onthe O. & R. Railway system or on the system of the defend- 
ant company. That evidence would not suffice to fasten 
liability upon the East Indian Railway Company. Apart 
from this, there remains only the fact that the defendant 
Company did, on three occasions subsequent to the 2nd July, 
1918, offer eqmpensation to the plaintiffs. I have stated 
above that Rs. 10 per bale was offered by Robinson, one of 

‘the defendant Oompany’s inspectors. Later on, another 
employee of the defendant Railway, Mr. Dyer, offered Rs. 20 
per bale, and, lastly, there was the veryimuch reduced offer 
made after the inspection by Mr. Vernon on the 18th August. 


The question is whether these offers constitute an ac- 
knowledgment of liability on the part of the Railway -com- 
pany which would justify an award of damages. 


In paragraph 9 of the written statement the plea of the 
defendant company is that these offers mere made in order 
to lead to a settlement out of court, but neither Robinson 
nor Dyer has been examined; so it is not possible to say 
whether the offers were made “ without prejudice” nor have 
we been referred to any documentary evidence on the point. 
Ihave considered this point carefully and am disposed to 
hold that the Railway company has acknowledged liability. 

As to the amount of damages I think a fair sum is at the 
rate of Rs. 20 per bale offered by Dyer. It is true that the 
expert evidence of Mr. Vernon would, if accepted, show that 
this offer was in excess of what was really claimable. But 
Vernon’s inspection was not made till the 18th August, more 
than six weeks after the goods had arrived at Mirzapur—a 
fact which must be taken into account when estimating the 
value of his report. 

I would, therefore, allow the plaintiffs damages to the ex- 
tent of Rs. 1,080. The plaintiffs are not entitled: to return 
of the freight for the goods were carried to their destination, 
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They are entitled to the sale proceeds of the goods at the 
rate of Rs. 117 per bale. 


There should, therefore, be judgment for Rs. 7,398 in all l 


but the plaintiffs having been in the wrong throughout, must 
be made to pay the defendant company’s costs in both 
courts. - 


Allowing the appeal in part, I would substitute for the 
decree of the court below a decree for Rs. 7,898 and direct 
that the plaintiffs do pay the costs of the defendant com- 
pany ‘in both courts. 


“Kanwarya Lau, J.—I agree in the order proposed. 


By raz Count.—The appeal is allowed. A decree for 
Rs. 7,398 will be prepared in favour of the plaintiff Company. 
The plaintiff Company will pay the costs of the Hast Indian 
Railway Company in both Oourts. 


Appeal decreed. 


KUBER DAS (Plaintéff) 
versus 
RAM DIN KALWAR (Defendant).* 


Agra Tenancy Act (Tl of 1902, Local), section 57 (¢)—Ejectiment—Non- 
payment of rent—No decree for arrears passed— Efect of. 


A claiming as a successor of Æ took possession of his property 
and mortgaged a part of itto one & The mortgagee was put in 
possession. Later on the plaintiff instituted a suit against A claim- 
ing the whole property as heir and successor of X and got a decree. 
He then sued A for cancellation of the mortgage. The suit was 
compromised, Æ being allowed to retain possession as tenant who 
could not be ejected so long ashe paid the rent. Ina suit for 
ejectment instituted on the ground that no rent was paid : eld, 
that the compromise was valid but could not be ejected, other- 
wise than under the provisions of the Tenancy Act, and so long as 
a decree for arrears of rent was not passed, the suit for ejectment 
could not succeed. 

Appear under section 10 of the Letters Patent, from a 
judgment of Mr. Justicn Sruart, reversing a decree of 
ABU JOTINDRO Moman Basu, Additional Judge of Gorakh- 
pur, who reversed a decree of Mavrviı Sarym Musamman 
Fasru, Assistant Collector, First Class of Basti. 


The material facts appear from the judgment of 


Stuart, J.—The land in dispute is a portion of property held 
by a Navakshahi endowment in the Basti district. Karandass was 
formerly Mahant. Upon the death of Karandass, Anant Dass 


* L. P. A. No. 86 of 192r, 
xx 97 B 
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took possession of the property claiming to be the successor of 
Karandass, While in possession of the property, he executed 
‘usufructuary mortgages of the land in dispute in favour of Ramdin 
Kalware Uday Bhan instituted proceedings against Anantdas 
claiming to be successorof Karandass. He succeeded. He thus 
became the recognized Mahant. He then sued in a Civil Court to 
eject Ramdin. The suit was compromised on the 30th of March, 
3914, on these terms:—Ram Din was to retain possession over the 
plots in dispute at a rental of Ra, 2 a bigha so long as he paid 
the rent. Uday Bhan agreed not to eject him so long as he paid 
his rent, but in default of payment of the rent, Uday Bhan could 
eject him. According to the decision in Bhold Nath Tiwari v. 

raj Bali Rag (1), there was nothing illegal in this arrangement. 
Uday Bhan was not entitled to eject Ram Din so long as he 
paid the rent. Uday Bhan alleging that Ram Din had not 
paid the rent applied to the Rent Court to eject him under 
the provisions of section 58, Local Act II of r901. The District 
Judge held, on appeal on those proceedings, that Ram Din could 
not be ejected under the provisions of section 58, Local Act dI of 
1901, He was of opinion that he could be ejected under the 
provisions of section 57 (¢) Local Act II of 1901. He remitted 
the case, for decision, under the provision of Order 41 rule 23, of 
the Code of Civil Procedure. When the case went back it was 
found, on the facts, by the lower appellate court, that Ram Din 
had paid no rent. The lower appellate court then ordered his 
ejectment. He comes here in second appeal. The main point 
taken, on his behalf, is that he cannot be ejected, otherwise than 
in accordance witb the provisions of the Tenancy Act. He reliea 
on the decision in Zara Singh v. Khushal Kunwar (2), Under the 
provisions of. section 57 (a), Local Act II of 1901, the mere 
circumstance that he has not paid the rent is not sufficient to 
justify his ejectment. It is necessary, first, that a decree for 
arrears should have been passed and, until this is done, he can- 
not be ejected. The respondent takes the position that, inas- 
much as Ram Din did not appeal against the order of remand, 
declaring that there was a cause of action, under section 57 (e) 
he cannot take this objection now. ‘The appellant replies to 
this that, in the first place, the order of remand did not state 
definitely that he could be ejected under section 57 {e} It only 
stated t in the opinion of the Judge hearing the appeal an 
amendment of the plaint, claiming relief under section 57 (c), 
might be successful; and that, in the second place, under the 
provisions of Local Act II of rgor, no appeal lay against such 


remand proceedings, Chapter XLIII of the Code not applying. 


to rent courts. The contention of the appellant on this point 
must prevail. I agree with the learned Counsel for the appellant 
that the decision in Zara Singh v, Khushhal Kunwar (2), governs 
the matter. This decision is binding upon me as a Judge sitting 
singly. The compromise rata wear A binds the parties, but this 
fact does not render it possible for the appellant to be ejected 
for non-payment of rent in the absence of a decree against him 
for arrears. The appeal must, therefore, prevail and the suit will 
stand dismissed. i 


(1) a 17 A. m R., 120, 
(2) [1906] 3 A. L. J. R., 349. 
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[The rest of the judgment deals with the question which 
of the two claimants was successor to Uday Bhan.] 


Harnandan Prasad, for the appellant, submitted that the 
ruling relied on by the single Judge was not correct. Section 
57 of Act If of 1901 directed that a tenant could be ejected 
t on one or more of the following grounds”. It did not say 
that all these conditions should be fulfilled. Now section 57 
clause (a) had nothing to do with clause (cò. 


Shiva Prasad Sinha, for the respondent, submitted that 
the ruling relied on was quite correct. The condition was 
that failure to pay rent would entail dispossession of the 
tenancy. ‘That amounted to forfeiture and was inconsistent 
with the policy of the Tenancy Act. Section 56 laid down 
that no tenant could be ejected otherwise than in accord- 
ance with the provision of that Act. Section 63 provided 
that ejectment on any other ground than tbat specified 
in Section 57, cl. (a) was to be by suit. A suit, therefore, 
was a necessity. The reason was that the policy of the Act 
was to afford the tenant full scope for a locus penttentia. 

The judgment of the Court was delivered by 

Mrans, C. J.—The point taken on behalf of the plaintiff- 
appellant is an ingenious one and, no doubt, entitled to 
consideration ; but we are satisfied, on the whole, that the 
ruling referred to by the learned Judge of this Court does 
govern the present case and that the decision under appeal 
was correct. 


We dismiss this appeal with costs. 
8. P. 8. Appeal dismissed. 


INDERPAL SINGH (Applicant) 
' VET EUS 
BAFATI anD oranes (Opposite Party) .* 
Agra Tenancy Act (II of 1901) Local, section 102—Rent payable in 
hind—Recovery of money as rent. 
Under an agreement between a landlord and a tenant, the latter 
was to give half the produce of the land to the former as rent. 
The tenant did net sow any crop in a particular year and the land- 
lord sued him in Court of Small Causes for recovery of damages 
for not sowing the crop. Held, that the suit was one which was 
contemplated by section 102 of the Agra Tenancy Act and wag 
maintainable in Revenue Court only. 
Orv REvIsIon against an order of BABU LAKSHMI NaRAIN 
TANDAN, Judge, Court of Small Oauses, Basti. 
* Civ. Rev Nos. 4 and 5 of 1922, 
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The facts are as follows :— - 


The plaintiff came into the court on the allegation that 
the defendants were his occupancy tenants, and they, in the 
year 1328 Fasli, did not fraudulently cultivate their fields 
with the result that the rent which used to be realized ac- 
cording to the batat system fell into arrears. The zemindar, 
at first, sued some of the tenants in the Revenue Court but 
the trial court, as well as the appellate court, dismissed the 
suit on the ground that under the circumstances the Reve- 
nue Court could not help the zemindar.. Oonsequently the 
zemindar filed a suit for damages in the Small Cause Court 
on the allegations that he had been deprived of his share of 
rent on account of the fraud and dishonesty of the defend- 
ant tenant. The Small Oause Court Judge dismissed the 
suit. 

The plaintiff filed a revision. 

` Harnandan Prasad, for the applicant, submitted that the 
Agra Tenancy Act did not provide for the circumstances 
of the present case and the Small Cause Court Judge had 
failed to exercise jurisdiction which he had in the matter. 
He referred to the abortive Revenue Court litigation and 
urged that the zemindar should have a remedy. 


Agha Haider, for the opposite party, contended that 
EEN 8 of the schedule attached to the Small Cause Court 
Act was in his favour. The plaint, when studied carefully, 
was nothing but an ingenuous attempt to conceal the real 
nature of the suit by clothing it in the garb of a civil suit. 
But, after all, it was asuit for rent and nothing more, 


` Undoubtedly the Tenancy Act made provisions for the reali- 


zation of rents from a tenant who held land under the batai 
system and did not raise crops in any particular year or 
years. He was not in any better position than a tenant 
whose rent was paid in cash and who allowed his field to 


lie fallow in any year. It was true that that exact point had 


not been decided by any court in India but the principle 
had been correctly laid down in the case of 

Tasuddin v. Ram Prasad, [1876] I. L. R, 1 All, 217. 
This being so, the court below- acted proper’ 4 in declining 
to entertain the laim. 

The following judgment was delivered by 

Ryvzs, J..-The facts giving rise to this application in 
Civil Revision are as follows :— 

The plaintiff, the Raja of Mahson, is the zamindar of the 
holding in dispute. The defendant is its oceupancy tenant 
and holds it on batai rent, that is to say, the rent payable 
by him is half the drop raised each year payable in kind. 


VoL. Xx.) HIGH coURtT 773 


It is alleged that in the year 1327 Fasli, the defendant pur- 
posely did not sow the land, so that there was no crop. 


The plaintiff sued the defendant for arrears of his rent 
in that year, in the Revenue Court. The pleadings are not 
before me. i 

From the judgment of the Assistant Collector, it appears 
that that court dismissed the suit, on the ground that the 
patwari proved that no crop had been raised on the land. 
On appeal, the Collector contented himself with dismissing 
the appeal in a judgment of a few lines, without any discus- 
sion. That litigation.ended there. I presume it could have 
been taken further, but as the pleadings are not before me, 
I cannot say. But anyhow I think it unnecessary to pursue 
that question further. The Revenue Court did not refuse to 
hear and decide the suit ; but decided it rightly or wrongly 
(it is immaterial which,) apparently on its merits on the 
evidence before it. 


In 1328 Fasli the defendant again did not sow the land; 
hence this suit, which was brought to recover Ra. 30 as 
damages in the Court of Small Causes at Basti. 

The learned Judge says, “Rents in cashor kind are 
recoverable only through the Revenue Court. It is true 


liability for rent in case of intentional non-production is not . 


specially provided for in the Tenancy Act; but there does 
not seem to be any difference in principle in the case of non- 
production of crops in any particular year, and the case of 
-removal of crops after production but before appraisement, 
for the purpose of estimating rent provided for in section 
104, clause 4 of the Act’’. He, accordingly, held, that the 
suit was exclusively triable by the Revenue Court, and 
. ordered the plaint to be returned for presentation to the 
proper court. 


The plaintiff comes here in revision. It is strenuously 
argued, on his behalf, that section 102 (1) of the Act, read 
with section 104, (having especial regard to the wording of 
clause 4) enables a Revenue Oourt to give relief where the 
rent is payable in kind, only when a crop has in fact been 
grown. a tenant deliberately refuses to sow the land, he 
commits a breach of his implied covenant to sow and culti- 
vate the land with due diligence, and that, therefore, as 
no rent can be ever ascertained there being no crop, much 
less can it be recovered on the basis of half of the harvested 
crop, his only remedy is to sue for damages for breach of 
contract. 

In order, prima facte, to decide a question of jurisdiction, 
it is necesgary to examine the plaint. Before proceeding 
further, therefore, I will give a summary of the plaint, 


~ 
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Paragraph « describes the plaintiff as the landlord, and the 
defendant as his occupancy tenant of the land in dispute. Para- 
graph 2 states, that the land was let to the defendant on the 
agreement (and according to a prevalent custom) that the tenant 
should cultivate the land and sow crops, and that the zamindar 
. should receive half of the produce by way of rent. Para- 
graph 3.—“ The defendant is obstinate and headstrong, and in 
order to cause loss to the plaintiff did not sow the land during 
1328 Fasli, but left it fallow, with the result that the plaintiff 
suffered a loss of Rs, 30, which he is entitled to recover from the 
defendant". Paragraph 4 —As the lands are occupancy holdings 
of the defendant, the plaintiff cannot get them cultivated by other 
tenants Paragraph 5.—The plaintiff often demanded “ damages 
or rent,” (arja wa nuksan ya lagan) from the defendant, but he 
refused. Paragraph 6.—The plaintiff has suffered loss from the 
unlawful action of the defendant, and as long as the defendant does 
not sow any crops in the suit lands, so long it is impossible for the 
plaintiff to realize the datas rent (rent in kind) through the Reve- 
nue Courts, The suit for arrears of rent was dismissed by the 
rent court; and the plaintiff has no remedy except to bring a suit 
for damages in this Court. 


It seems to me that, from a perusal of the plaint itself, 
the suit was within the cognizance of the Revenue Courts. 
Admittedly the relationship of landlord and tenant subsists, 
and. the rent has not been paid, and the plaintiff prays to 
recover Ks. 30, ‘‘damages-or rent”. I think, for reasons 
recorded below, this suit falls within a suit contemplated by 
section 102 of the Tenancy Act, having regard to the expla- 
natory words of the fourth schedule, serial No. 2. 


estion 167 of the Tenancy Act, I think, puts the matter 
beyond doubt. It provides that ‘all suits........... ....0f the 
nature specified in the fourth schedule shall be heard and 
determined by the Revenue Courts, and except in the way 
of appeal as herein-under provided, no court other than a 
Revenue Court shall take cognizance of any dispute or 
matter in respect of which any such suit............ might be. 
brought”. Turning to the fourth schedule, I find included 
in it serial No. 2, 4.e., a suit under section 102jof the Act 
“for arrears of rent, or where rent is paid in kind, for money 
equivalent of such rent”. It seems to me, that this suit 
comes within section 102, as explained in the schedule. 
These words ‘‘or where rent is paid in kind, for money equi- 
valent of such rent”, was first introduced into the, Tenancy. 


‘ Legislation of these Provinces, by section 93 (a) of Act XII 
-of 1881, apparently to give effect tothe ruling of the Full 


Bench of this Court, in Tasuddin v. Ram Prasad (1). Apart, 
however, from the broad question whether such a suit lies 
in a Civil Court, I think, the present suit is excluded from 
the congnizance of the Small Cause Court, in which it was 


(x) [1876] I, L. Rx All, 217 


s 


z 
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filed by Article 8 of the Second Schedule to Act XI of 1887. 
The case of Tari Pandey v. Bahram Deo ('), is exactly in 
point. There Mooxurvex & CaruDuUTT, JJ., discuss the law 
at length. -I reject the application with costs. 

R. D. 
Application rejected. 
(1) ‘ [x911] 16 C. W. N., 89. 





KOHNA RAM 
versus - 
EMPEROR.* 
Practice— Alternative char ges—Election by complainant—Whether shift- 
° ing of ground allowed, ; 
It is contrary to public policy and to the recognized princi- 
les of the administration of criminal law, that when a charge has 
een launched which requires sanction by a particular authority 
and that authority has refused sanction, to hold that it is open to 
a complainant to alter his election, shift his ground and start a 
fresh charge on an alternative section which does not require 
sanction. 
CaiminaL Revision from an order of M. F. P. HEROHEN- 
BODER Hsq., Sessions Judge of Saharanpur. 


Saila Nath Mukerji, for the applicant. 


. R Malcomson (Assistant Government Advocate), for 
the Crown. 


The following judgments were delivered. 


Wats, J.—In our opinion this application. must suc- 
ceed. The fact that the matter has been in one form 
before another Judge of this Court is irrelevant. It was 
referred to this Court by the Sessions Judge for enhance- 
ment of sentence. A learned Judge of this Court looked 
into.the matter and came to the conclusion that there was 
no ground for issuing notice. It would amount to a 
denial of justice to accept the argument of the Assistant 
Government Advocate that a reference by a Sessions Judge 
which this Court may or may not see fit in its discretion to 
entertain, resulted in depriving a convicted person of the 
right to apply to this Court in revision. It by no means 
follows from this view that any accused person has the 
right to come in revision more than once. At any rate he 
would come with little hope of success. The mere fact 
that he had failed on his first application to raise the point 

*Cr, Rev. No. 279 of 1932. 
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which he relied upon in his second, would give a discere- ` 
tionary power not to entertain the second application at all. - 


On the second point I hold a very clear view, without 
going into the authorities at all which have been discussed 
in a very able judgment by the Sessions Judge who has taken 
a very clear view of the matter, that there is one fact in this ° 
case which marks it off from any case which has been cited 
in argument. The charge might have been made against 
the accused under section 182 or sestion 211, but it seems 
to me to be contrary to public policy and to the recognised 
principles of the administration of the criminal law that 
when a charge has been launched which requires sanction 
by a particular authority and that authority has refused 
sanction, to hold that it is open to a complainant to alter . 
his election, shift his ground and start a fresh charge on an 
alternative section which does not require sanction. , He 
should have thought of that before. A useful test to my 
mind is to assume that the charge under section 182 had 
been permitted to proceed to judgment; if it had resulted 
in a conviction which was subsequently set aside for want 
of sanction, or, on the other hand, in an acquittal also for 
want of sanction, it seems to me that under section 403, 
Criminal Procedure Code, that fact would have been an 
answer to a subsequent charge under section 211. The point 
may seem technical but a question of principle is involved, 


-and, however right the conviction in this case may have 


been on the merits, I think the only course is to entertain 
this application and quash the conviction. The conviction 
is, therefore, set aside. The fine, if paid, must be 
refunded. 


Ryves, J.—I agree. 


By TuE Covrt.—We accept the application in revision and 
quash the conviction. The fine, if paid, must be refunded 


Conviction quashed 
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‘JAI RAM DAS (Defendant) 
versus 
RAJ NARAIN (Plaintiff).* 
Evidence Act (I of 1872), section 192—Oral evidence—Written document. 

Plaintiff claimed title to ownership and possession of a house on 
the strength of a partition deed. As the deed was neither stamped 
nor registered, the Munsif refused to admit it in evidence, but was 
persuaded fo take oral evidence on the terms of the deed. 

Held, that, as the parties had reduced their agreement into 
writing, they could not be allowed to give oral evidence of the con- 
tents of that written document or of the verbal terms agreed upon 
before the document was drafted. Chottalal Aditram Trevadi v, 
Bai Makakare, 1I. L. R, 91 Bom., 466, applied. 

APPEAL under section 10 of the Letters Patent from a 
judgment of Mr. Justion Sruart, confirming a decree of 
Basu Lat Goran MUKERJI, Second Additional Subordinate 
Judge of Aligarh, who confirmed the decree of Basu KRISHNA 
Das, Munsif of Etah. 

K. C. Mital (for Haribans Sahai), for the appellant. 

Gulsari Lal, for the respondent. 

The judgment of the Court was delivered by 


Mzans, O. J.—This is a case in which we regret we have 
to allow the appeal. The facts are that the plaintiff filed a 
plaint alleging that ne was entitled to a certain house owned 
and possessed by him. He gave no details of his title but 
it happened that when ke went into the witness-box to prove 
his title and to prove the acts of encroachment which, as 
he said, gave him aright against the defendant, he asserted, 
no doubt truly enough, that his title rested on a partition. 
He produced a document which purported to be a deed of 
partition. It was noticed that it was neither stamped nor 
registered, aad the learned Munsif quite properly refused to 
receive it in evidence. Unfortunately then the Munsif was 
persuaded to allow oral evidence to be given not only of the 
bare fact that there had been a partition which would have 
been unobjectionable but also of the further fact that in the 
partition this house fell to the share of the plaintiff. The 
Munsif then decided the matter on the merits and gave the 
plaintiff a decree and that decree was affirmed by the lower 
appellate court again on the merits. On the hearing of that 
appeal it did not occur to anybody to take the objection 
that the Munsif was wrong in law in receiving any oral 
evidence, there being in existence a complete record in writ- 
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ing of the partition. Nobody took that point. Then the 
matter came up before Mz. Justicz Sruart, and he did not 
apply, what in our view is a most salutary rule, namely, 
that in second appeal, appellants shall not be allowed to 
take points which have never been before the lower appellate 
court. He permitted, for the first time, the appellants to 
take the point that they could cut the ground from under 
the feet of the plaintiff entirely by alleging that it was 
incompetent for the plaintiff to give oral evidence of the 
contents of a written document. As Mr. JUSTICE Srvarr 
has seemed to think that this evidence was receivable, it is 
well that. we should refer to the section of the Evidence Act 
and also to a case which was brought to his notice, and lay 
down what we believe to be the proposition of law as regards 
the reception of oral evidence which must be obeyed in all 
Courts. Section 91 of the Evidence Act of 1872 is as 
follows :—“ When the terms of contract, or of a grant, or 
of any other disposition of property have been reduced to 
the form of a document, and in all cases in which any matter 
is required by law to be reduced to the form of a document, 
no evidence shall be given in proof of the terms of such 
contract, grant, or other disposition of property, or of such 
matter except the document itself, or secondary evidence 
of its contents in cases in which secondary evidence is 
admissible under the provisions hereinbefore contained”, 
Now what does that rule mean? First of all, if the contract 
is ohe which is by law required to be in writing, no oral 
evidence can be given of the terms of the bargain between 
the parties. That is one case. If a transaction requires to 
be registered, even though there is a document which con- 
tains all the terms of the contract, it cannot, if unregistered 
be looked at by the Court. As the parties have reduced 
their agreement into writing, they cannot be allowed to give 
oral evidence of the contents of that written document or of 
the verbal terms agreed upon before the document was 
drafted. i 

Again, if two or more parties meet together and enter 
into a contract which in law would have been a perfectly 
good contract entered into verbally but which they for the 
purposes of record, or for. certainty reduce into writing, the 
document is the final depository of their agreement, and it 
is to that document alone to which the court can be referred 
and no oral evidence can be given which seeks to vary, add 
to, or subtract from the contents of that written document. 
That is a document created under no necessity of law but 
brought into existence at the mutual wish of the parties. If 
the whole of the terms ofa contract are agreed to be con- 
tained in a document, or series of documents, 6. g., a letter 
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or a series of letters, then no extrinsic evidence of the terms 
gan be given, nor is parol evidence receivable to vary, alter 
or add to those terms. 


Now Mr. Justice Stuart was referred to the case of 
Chottalal Aditram Trevadi v. Bat Mahakare (1). It is 
difficult to understand how he regarded this decision as one 
in the plaintifi’s favour. It is, in our view, in favour of the 
defendant, The headnote says the “ fact” of partition may 
be proved by oral evidence, although the deed embodying 
the terms of partition cannot be proved for want of registra- 
tion. It isthe commonest practice in the courts for a man, 
when giving evidence, to say, for instance, that he was in 
partnership with A. B. & C. He can speak to that as a fact, 
even though there is a deed of partnership stereotyping 
the rights of all the partners. No objection can be taken 
to a statement of that kind. But the moment he travels 
beyond this and attempts to say, for instance, that his share 
in the partnership was 4th, an alert opponent or a vigilant 
Judge would stop that statement and would refuse to accept 
it as evidence until production and proof of the partnership 
deed. That is precisely an analogous case to the one under 
discussion. It was competent for the plaintiff to say that 
there was in such and such a year a partition between him- 
self and his brothers but he could not go further and say 
what benefit he took under that partition or what share he 
had in a given property by reason of that partition, because 
he is at once trenching on and giving oral evidence of the 
terms of what were in fact recorded in writing between the 
parties. This objection, therefore, though taken before a 
learned Judge of this Court for the first time, is a fatal 
objection for the plaintiff. We are of opinion that these 
objections, wholly new in themselves, should not be received 
for the first time in this Court. Still the matter has been 
entertained and judicially considered by a Judge of this 
Court and it is now our duty to pronounce our opinion as 
to whether we are in agreement with him or not. We have 
come to the conclusion that we cannot agree with the learned 
Judge and that the plaintiff ought not to have been allowed 
to give any oral evidence of any of the terms of the partition- 
deed, and that the fact that he had obtained this property 
by means of the partition, was, in the circumstances, one 
orally incapable of proof by him. As that was a vital step 
in bis case without which he could not have got his claim 
properly presented to the Court, his claim ought to have 
been dismissed. It may seem harsh, it may seem technical, 
but it ig of the very highest importance, specially in the 

(1) [x917] I. L. R, 41 Bom., 466. 
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interest of a community that is growing commercially, that 
it should be thoroughly understood that if parties enter into 
agreements in writing, which is a highly beneficial and 
sensible thing to do, they are thereby protected from having 
their opponents giving evidence of what they say were oral ` 
arrangements, and they, on the other hand, have a true 
record of all that took place and was agreed between them. 
These rules ought to be rigidly enforced for that very pür- 
pose. They are salutary rules, and because we feel they 
are salutary rules, we bave to allow this appeal. ‘The con- 
sequence is that the plaintiff’s suit is dismissed. As the 
defendant did not take this point until he came to this 
Court, we make no order as to costs in any Court. ` 


Appeal allowed. 


BAHADUR SINGH anp anotHer (Plaintiffs) 
versus 
MUSAMMAT MOHNI KOER (Defendant) .* 
Land Revenue Act (IIT of 1907 Local), section 107—Partition—Hindu 
daughter's right—Life-interest bequeathed by father —Co-skarer, 

B, father of Af, a widow without any male issue, bequeathed by 
will. certain interest in his property. A was allowed to realize and 
enjoy the profits of her share ‘in any way she liked but was not 
authorized to transfer the property. M applied for partition. eld, 
that the interest which a daughter receives under a devise from her 
father, though limited in character, is such as will entitle her to 
claim a partition, because she represents herself as much as those 
who are likely to succeed her on her death and consequently Af was 
entitled to a decree. 

FIRST Appran from a decree of Mautvi MUHAMMAD AL 
Avsat, Subordinate Judge of Aligarh. 4 

Uma Shankar Bajpai, for the appellants. 

Durga Prasad, for the respondent. 

The judgment of the Court was delivered by ; 

Kanuatva Lat, J.—The dispute in this appeal relates to a 
one-third share of the village Sewai Raghunathpur. An 
application was made by the defendant-respondent for a par- 
tition of that share in the Revenue Court. It was opposed 
by the plaintiffs, who own another one-third share in the 
same village. Their contention was that the defendant held 
only a life-interest therein and was entitled to get the profits 
of that share for her life but was not entitled: to claim a 
partition. . 

* F, A. No. 236 of 1920. 


{ 
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The Revenue Court directed the objectors to get the ques- 
tion of proprietary title determined by the Oivil Oourt ; and 
the present suit was consequently filed by them for a decla- 
ration that the defendant had only a life-interest in the 
disputed property and was not entitled to claim a partition. 
The court below found against them and dismissed the 
suit. 

The entire two-thirds share belonged originally to Bishe- 
shar Nath, the father of the defendant-respondent. On the 
19th March, 1888, he executed a will, by virtue of which he 
devised his entire property infavour of his nephew Parma- 
nand, with the exception of certain interests, which he had 
reversed in favour of his wife, Musammat Champa Kuer, 
and his daughter, Musammat Mohini Kuer, and another per- 
son named Bhaggu Lal. Musammat Champa Kuer and 
Musammat Mohini Kuer were allowed the said two-thirds 
share in the village Sawai Raghunathpur in equal parts with 
full power to realize and enjoy the profits of their respective 
shares in any way they liked ; but they were not given any 
authority to make a transfer of the prone bequeathed to 
them. On the death of Musammat Champa Kuer, her share 
was to devolve on Parmanand or his sons and heirs ; and on 
the death of Musammat Mohini Kuer, the share given to her 
was to devolve on her own sons or grand-sons, if any, or if 
she had no male issue or grand-sons, on Parmanand or his 
sons and heirs. On the death of Bisheshar Nath, the names 
of Musammat Champa Kuer and Musammat Mohini Kuer 
were entered in the revenue papers. On the death of Musam- 
mat Champa Kuer, her share devolved on Hanuman Prasad, 
the son of Parmanand, and is now in the possession of the 
plaintiffs. 

The court below found that short of being given a power 
of transfer, Musammat Mohini Kuer was entitled to enjoy 
all the rights of a zemindar, and her right to enjoy her share 
in any way she liked included a right to claim a ‘partition of 
that share. - 


Under section 107 of the U. P. Land Revenue Act (II of 
1901) a recorded co-sharer is entitled to apply for partition. 
But where that share is in the possession of a mortgagee, no 
application for partition either by the mortgagor or the 
mortgagee can be entertained unless both join in applying 
for partition. The expression ‘co-sharer” has not been 
defined anywhere by the Act, bat reading section 107 with 
section 32 and section 111, there can be no doubt that the 
co-sharer, who is entitled to apply for partition, must be a 
recorded co-sharer of some kind of Pi aida interest in 
the mahal and not a person entitled merely to collect rents 
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or realise a share of the profits on behalf of the proprietor, 
such as a mortgagee, lessee, or Thekadar, or an assignee of 
the rents. A Hindu widow in possession of an estate, which 
has devolved on her by inheritance from her husband, repre- 
sents the estate and combines in herself for certain purposes 
the interests of herself and the reversionary body, whom she 
represents. A Muhammadan widow, who is in possession in 
lieu of dower, similarly combines her interest as an heir, if - 
any, with that of the other heirs, whose shares she holds in 
her possession in lieu of her dower debt for her life. In 
either case her interest is such as to entitle Rerto claim a 
partition against her recorded co-sharers, which would bind 
her as much, in the absence of fraud or collusion, as those 
who succeed to the property on her death. The interest, 
which a daughter receives under a devise from her father, 
though limited in character, is similarly such as will entitle 
her to claim a partition, because she represents herself* as 
much as those who are likely to succeed to her on her death. 
She is not a mere assignee of the profits. She is a proprietor 
for the time being, though only of a limited interest. She 
can manage the property in any way she likes, and let it out 
to any person to whom she chooses and short of making a 
transfer, she possesses all proprietary rights, including a 


-right to hold the property in severalty or to enjoy it jointly 


with her co-sharers, as may suit her interests. In Bhup 
Singh v. Phul Kunwar (!) and Musammat Jhanna Kunwar v. 
Chatnsukh (2), it was accordingly held that a childless Hindu 
widow, who succeeds to her deceased husband's share in a 
mahal, such share having been his separated property, was 
as much entitled as any other recorded co-sharer to claim a 
perfect partition of her share, if her name was recorded, 
though she might not be competent to alienate the same ex- 
cept for certain limited purposes. In Habibullah v. Kush- 
umbhe (3), it was held that a Muhammadan widow in pos- 
session of the estate of her husband in lieu of her dower, 
was similarly entitled to claim a partition of her share, if 
she was a recorded co-sharer in respect of that share. A 
similar view has been taken in Mahadeo Singh v. Musammat 
Deo Kunwar ($). . 


In a separated family the right of each co-widow of a 
deceased person to enjoy the property of her deceased hus- 
band separately by partition amovg themselves has been 
recognized Sundar v. Parbati (5; and Har Narain Jobv. 
Batai (€). In Durga Dat v. Gitta (7), it has been laid 

(1) [1867] N W.P, HC R, 168. 

(2) [1881] I, L. Rọ 3 All, 400, (3) {eo 3 A. L. J. R, 481, 

(4) 9 O. G, 53. (5) [1889] I. L. R, m All, 5r 

(© [1907] I L. R., 31 Bom., 560. (7) [rort}1. L. R, 33 All, 443 
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down that whatever limitations there might be upon the 
power of alienation of one of two co-widows succeeding as 
such to a life-interest in the husband’s estate, there is no- 
thing to prevent them from effecting a partition of such 
estate to secure a proper enjoyment of their interests. The 
right of a Collector to disallow a partition under section 109 
remains unaffected. 


The interest, which devolved on Musammat Mohini 


Kunwar, from her father, under the devise, is such an in- , 


terest as would entitle her to claim a partition thereof for 
the purpose of securing a better enjoyment of the same, 
for, af pointed out in Raghubir Singh v. Janki Kunwar (3) 
her _position might otherwise be rendered precarious, as it 
would be within the power of her co-sharers to prevent her 
from realising her share of the profits and to compel her 
to starve, until she is in a position to sue for her share of 
the® profits and recover the same, if she gets a deeree. The 
decision in Pema v. Jas Kunwar (2) and Katlast Kunwar 
v. Badri Prasad (8), do not apply, for in both these cases, 
the name of the widow who had applied for partition, 
had merely been entered for her consolation or as a pro- 
vision for her maintenance with the consent or acquies- 
cence of the persons belonging to the joint family, from 
whom she could not have claimed anything but maintenance, 
and her position was at best that of a mere assignee of the 
profits in lieu of maintenance for her life. 


There is nothing in the will executed by Bisheshar Nath 
to indicate that Musammat Mohini Kuer was granted a 
share in lieu of her maintenance. In fact a daughter is not 
entitled to claim maintenance from her father after she is 
married and attains majority. Sheis a widow and has’ no 
male issue, but she is to all intents and purposes a recorded 
co-sharer, though she has no right to transfer her share, and 
there ‘is no reason why she should not be allowed to claim a 
partition thereof. 


The appeal, therefore, fails and is dismissed with costs. 
Appeal dismissed. 
(1) 220,C, 117 at 120. 
(2) [1913] I. L. Ra 35 All, 527 
(3) [1913] I.L R, 35 All, 548. 
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PEARY LAL anD anoruer (Plaintiffs) 
versus 
JADO RAI AND ANOTHER (Defendants) .* 
Code of Civil Procedure (Act V of 1908), section 11—Substantially in issue 
— Sudt dismissed on one issue—Dectsion on other issue, 

The plaintiffs sued the defendants claiming an injunction res- 
training the latter from building upon the land in dispute, which 
the former alleged to be land belonging to both the parties jointly, 
The defendants set up their exclusive right to the said land, 
second suit was instituted by the defendants against the plaintiffs 
in which the defendants, among others, claimed an injunction 
restraining the present plaintiffs from flowing water on the land 
in suit The plaintifs defended the suit on two grounds Dis. 
that they were joint owners of the land and that they had a right of 
easement to flow water. The first court found that the defendants 
were the sole owners of the land in suit. On this finding the 
plaintiffs’ suit was dismissed. Inthe defendants’ suit the court 
found that the plaintiffs had a right of easement to flow water 
and dismissed that suit also. 

The plaintiffs appealed only against the decree dismissing their 
suit. No appeal wasfiled against the decree in the other guit. 
Heid, that on the finding, that the plaintiffs had a right of ease- 
ment over the land in suit, the question of ownership ceased to 
be substantially in issue in that suit within the meaning of section 
tr of the Code of Civil Procedure and the consideration of that 
issue, io appeal, was not barred by the rile of res judicata. 

AppraL under section 10 of the Letters Patent, from a 

judgment of Mr. Justice Srvuarr, reversing a decree of 

. E. Q. Hussey Esq., District Judge of Moradabad, who 
reversed a decree of Basu Kasur Naru, City Munsif. 


Peary Lal Banerji, for the appellants. 
Durga Prasad, for the respondents. 
The judgment of the Court was delivered by 
Piacotr, J.—In order to understand the point raised 
by this appeal it is necessary to state the facts, out of which 
this appeal arises, in some detail. There were two separate 
suits tried together in the court of a Munsif.: In the suit 
registered as No, 423 of 1918 Musammat Radha and others 
sued Jado Rai and others, claiming an injunction restraining 
the defendants from building upon the plot of land in 
uestion, which is situated between.the houses of the parties. 
he suit was brought upon the plea that the Jand in ques- 
tion belonged to the parties jointly. The substantial 
defence raised was that it was the sole property of the. 
defendants Jado Rai and others. In the companion suit, 
* L, P. A. No. 102 of 1921. : 
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registered as. No. 462 of 1918, Jado Rai and others sought 
certain reliefs against Musammat Radha and others. One 
of these reliefs had to do with a window recëntly opened 
by the said defendants in their own house. The questions 
raised regarding this window have no bearing on the matter 
now before us, and we need not further refer to those 
questions. There was, however, a further relief sought, 
namely, an injunction restraining Musammat Radha and 
others from flowing water over the same parcel of land, 
the title to which was in controversy in the other suit. 
Here again the relief was claimed on the allegation that 
Jado Rai and others were sole owners of the said parcel of 
land. The defence on this point was twofold. Musammat 
Radha and her co-defendants pleaded, firstly, the joint 
ownership in respect of the land which they had set up in the 
companion suit ; but as a further line of defence they also 
pleaded that in any event, they had a right of easement 
in respect of this land, even supposing Jado Rai and his 
co-plaintiffs to be the sule owners of the same, to the extent 
of being entitled to flow water over it. The finding of the 
trial court was that the land belonged to Jado Rai alone. 
This finding necessarily led to the dismissal of the suit 
No. 423 of 1918. It did not, however, govern the decision 
in suit No. 462 of 1918, in so far as that decision affected 
this parcel of land. The finding was in favour of Musam- 
mat Radha upon her second or alternative line of defence, 
that is to say, that she did possess the right claimed by 
her as a right of easement over land belonging to Jado 
Rai. In consequence of this finding the decree in that suit 
dismissed the claim brought by Jado Rai and others in 
so far as it affected this plot of land. Musammat Radha 
had no reason for appealing against this decree so far as 
it concerned this parcel of land. She submitted to the 
decision in the matter of the window, but with this we are 
not concerned. In suit No. 462 Musammat Radha appealed, 
contending once more that the land in question was the 
joint property of the two parties. On this appeal there 
was a finding in her favour by the lower appellate court and 
her suit was decreed. Therenpon Jado Rai appealed to this 
Court and a learned Judge of this Court has set aside the 
decree of the lower appellate court and restored that of the 
court of first instance, upon a finding of res judicata. The 
point taken is that Musammat Radha, in’that she did not 
appeal against the decree of the original court in Suit No. 423 
of 1918, had submitted to a finding against her that the parcel 
of land in suit was the sole property of Jado Rai and the 

rties arrayed along with him as plaintiffs in that suit. 

his finding, it was contended, barred a fresh consideration 
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of the question in any other suit. The appeal before us 
is by Musammat Radha and others against this. decision. 
We think the learned Judge of this Court was wrong. He 
refers to the case of Zaharia v. Debia (1). That was a case 
in which two decrees were passed, each of which embodied 
and rested upon a finding adverse to one of the parties to 
the litigation. The right of appeal given by the Code of 
Civil Procedure is always a right of appeal against a decree. 
There is nowhere a right of appeal against the finding on 
an issue. If Musammat Radha had attempted to appeal 
against the decree in suit No. 423 of 1918, in*so far as it 
affected this plot of land, she would at once have been met 
by the objection that the decree was in her favour, the claim 
to restrain ber from flowing water over that plot of land 
having been dismissed, We were pressed in argument 
with the phraseology of section 11 of the Code of Civil 
Procedure, but the argument addressed to us does not in 
reality affect the principle which ‘we have just laid down. 
It is met by the consideration that as soon as the trial 
court in suit No. 423 of +1918 dismissed the claim for an 
injunction in respect of the flow of water upon the finding 
that Musammat Radha possessed a right of easement to 
this extent over the land, the question of the ownership of 
the land ceased to be substantially in issue so far as that 
suit was concerned. 


For these reasons we set aside the decree of the learned 
Judge of this Court and restore that of the lower appellate 
court with costs in favour of the appellants in both courts. 

Appeal decreed. 
(1) [i910] I. L R., 33 All, 51. 
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FAKHRULLAH KHAN (Defendant) 
Versus 
RAM SARUP (Plaintiff).* 


4 


Limitation Act (IX of 1908), section 13—Territory occupied by British 


temporarily—Whether foreign territory 
When a foreign territory is occupied by the Government of 
India for the purpose cf proceeding with certain expediiion and 
protecting the army on its way onward, it does not become a part 
of British India, andthe time during which a debtor remains in 
such a territory shall be excluded from computation of the period 
of limitation. ~ ` 


About a year and a half after the date of execution of a promis- 
sory note by A, in favour of B, A left India, and spent a little 
* S. A. No. 1612 of 1920. ; 
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over 2} yearsin France and’ Basra. Nearly 1% years after the 
return of A to India, B sued for recovery of money on the basis 
of the said promissory note. 
Held, that as Basra was a foreign territory, though under tem- 
porary military occupation of the British, the period during which 
A was absent from British India, in France and Basra, should 
be excluded, and, therefore; B’s claim was within time 
Szconp APPEAL from a decree of E. R. Nzave Esq., 
District Judge of Meerut, reversing a decree of PANDIT Pare 
LAL OHATURVEDI, Second Additional Subordinate Judge. 


Lalit Mohan Banerji, for the appellant. 
Surendro Nath Gupta, for the respondent. 


The judgment of the Court was delivered by 

Kanuarya Lat, J.— This appeal arises out of a suit brought 
by the plaintiff-respondent for the recovery of.money due 
on a promissory note executed by the defendant in favour 
of the plaintiff, on the 12th of April, 1913. The promissory 
note purports to have been executed for Rs. 1,000. The 
whole of this sum was payable on demand. The allegations 
of the defendant were that he executed the said promissory 
note for Rs. 100, that the plaintiff was not competent to 
enter into the transaction which resulted in the taking of 
the promissory note from the defendant because he was a 
Government servant and that the claim was barred by limi- 
tation. 


The court of first instance found that the promissory 
note in question had been executed for Rs. 1,000 by the 
defendant in favour of the plaintiff on an old account, and 
that the plaintiff was entitled to sue for the recovery of the 
money due to him on that document. It further held that 
the snit had been brought on the 14th of August, 1918, after 
the time‘allowed by law had expired and that section 18 
of the Indian Limitation Act did not save limitation. It, 
therefore, dismissed the claim. The lower appellate court, 
however, came to the conclusion that section 13 was applic- 
able and that the suit was within time. It decreed the claim 
accordingly. In the lower appellate court the defendant 
does not appear to have challenged the findings arrived at 
by the court of first instance in regard to the question of the 
genuineness of the promissory note for the amount for which 
it purported to have been executed or in regard to the right 
of the plaintiff to file the suit. The only point which 
appears to have been raised in the lower appellate court was 
whether the suit was barred by time. The promissory 
note was executed on the 12th of April, 1913, at Meerut, 
where the defendant was employed as a store-keeper in the 
Supply and Transport Department. Itis admitted that he 
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left Karachi for France on the 15tb of September, 1914, and 
reached France on 13th of October, 1914. He remained 
there till the 15th of December, 1915. He then left for Basra 
where he stayed from the 8th of January, 1916, to the 15th 
of March, 1917, returning to India on the 21st of March, 

1917. The present suit was filed on the 14th of August, 1918. 

If the period spent by the defendant in Basra and France 
be taken into consideration and excluded from the operation 
of limitation under section 13 of Act IX of 1908, then the 
present suit would be within time. That section provides 
that in computing the period of limitation ‘prescribed for 
any suit, the time during which the defendant had been 
absent from British India and from the territories beyond 
British India under the administration of the Government 
of India, shall be excluded. The term “ British India ” has 
been defined in section 3 clause (7) of the General Clauses 
Act 1897 as meaning ‘all territories and places within «His 
Majesty’s dominions which are for the time being governed 
by His Majesty through the Governor-General of India or 
through any Governor or other official subordinate to the 
Governor-General of India”. Basra is clearly not within 
British India. The only question for consideration is whe- ` 
ther Basra was a territory outside British India under the 
administration of the Government of India within the mean- 
ing of section 13 of the said Act at the time when the defend- 
ant was staying there in military employ. 


The court of first instance refers to the Indian Year Book 
for 1917, edited by Sir Stanley Reed. There it is stated 
that “the Indian ‘Expeditiorary Force entered the city of 
Basra on the 23rd of November, 1914; and the notables were 
assembled -and a proclamation stating the reasons for the 
occupation and the friendliness of the British Government, 
was read and salutes were fired.” It is further stated that 
“ the subsequent operations in Mesopotamia remaised under 
the charge of the Government of India ; and the War Office 
did not assume direct responsibility until February, 1917”. 
It is true that the troops which took part in the campaign 
in Mesopotamia were known by the name of the Indian 
Expeditionary Force, and the despatches relating to its opera- 
tions were published in the Gazette of India; but that fact 
is not sufficient to show that Basra was under the adminis- 
tration of the Government of India. Basra was occupied 
by the British troops or for the matter of that by the troops 
sent by the Government of India; but the occupation was 
military occupation for the purpose of proceeding with the 
expedition and protecting the army on its way onward and 
securing its safety.and support. The territory was, except 
for those purposes, not under the administration of the 
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Government of India. It was foreign territory under mili- 
tary occupation the object of which was much more restricted 
than that of an administration carried on for other purposes, 
and, in our opinion, section 13 is wide enough to apply to 
cases of absence in such territory, though it may be under 
temporary military occupation of the kind above mentioned. 
We do not see any reason why the plaintiff should not be 
allowed the benefit of section 13 and we agree with the lower 
appellate court in finding that the period during which the 
defendant was absent from British India in France and 
Basra, shonld*be excluded. Taking that view of the matter, 
the suit of the plaintiff is clearly within time. In First 
Appeal From Order No. 96 of 1921 (Gaya and others v. 
Kunj Behari Singh and others), decided on the 4th of August, 
1921, a similar view was maintained. The learned counsel 
for the defendant-appellant asks us that the case may be 
remanded to the lower appellate court in order that the 
other points determined by the court of first instance may 
be decided by it ; but as there is no affidavit indicating that 

„those points had been taken there, we are unable to accede 
to that request. The appeal is dismissed with costs. 


Appeal dismissed. 


RAM DAS anp orHenrs (Plaintiffs) 
versus 
MUSAMMAT BASANTI (Defendant) .* 
Trust—Prinate and Public Trust—When dedication is presumed for 
public—Conduct and implication. 

A private individual may construct out of his private purse a 
private temple and idol retaining the control and management 
in his own hands and in that of his family or some other selected 
individuals, but if he conducts himself so as to provide conclusive 
evidence of dedication by implication and conduct, the matter 
passes out of his hands and the beneficiaries to whom the use is 
dedicated, have a right to such use, 

Frest APPRAL from a decree of Basu Ksurrop Gorat 
Banersi, Additional Judge of Bareilly. 

Uma Shankar Bajpai, for the appellants. 

Sital Prasad Ghosh, for the respondent. 

The judgment of the Court was delivered by 

WALS, J.—We have come to the conclusion that the 
learned Judge has misdirected himself in this case as to 

C *F. A. No. 238 of r920. : 
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what really is a public trust and that he has failed to appre- 
ciate the strong points in the evidence. The respondent 
has not been represented, but perhaps in view of the over- 
whelming character of the evidence, itis not surprising. 
The suit is brought alleging that a certain temple and idol 
constituted a public trust, having been built and dedicated 
for the use and benefit of the Hindu public. That it was 
;built and dedicated by the original owner out of his private 
purse, and as his private property, to be used for religious 
purposes, there can be no doubt whatever. No doubt, also, 
a man can create a private trust by building a temple and an 
idol and endowing it with funds or income for strictly 
private purposes, not merely retaining the management and 
control in the hands of himself and his family, but restrict- 
ing the enjoyment to himself and his family, for other indi- 
viduals, and he may out of the warmth of his heart allow 
other persons, outside the original beneficiaries, to enjoy 
from time to time the advantages thereby created, but, in 
such case, especially with a temple and idol publicly con- 
stituted and publicly accessible in which the appearance 
may be what one may describe as ambiguous, one would 
expect and ought to insist upon clear evidence of permission 
given or license given and permission withheld, because it 
is equally true that a private individual may construct out 
of his private purse a private temple and idol retaining the 
control and management in his own hands and in that of 
his family or some other selected individuals and yet so con- 
duct himself as to provide conclusive evidence of dedication 
by implication and by conduct. Once he has shown his in- 
tention to dedicate, the matter passes out of his hands and 
the beneficiaries to whom the use is“ dedicated, have a right 
in such use. Where there is no express deed of dedication 
or document creating the trust, the courts have to depend 
almost entirely upon the history of the place and the user 
by people generally, from time to time, to decide whether 
it is private, or was intended to be a public trust. The 
words “‘public” and “private” in this connection do not bear 
the same significance that they do in popular language. A 
public trust for worship by, for example, Hindus, may be 
as private a place as well as can be conceived. Perhaps the 
best statement of the distinction between public and private 
trusts is to be found ın Lewin on Trusts, in Chapter II, 
page 18 of the 12th edition. “By public must be understood 
such as are constituted for the benefit either of the public 
at large or some portion of it answering a particular descrip- 
tion. ... In private trusts the beneficial interest is vested 
absolutely in one or more individuals who are, or, within a 
given time may be, definitely ascertained. ... On the 
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other hand, public trust has for its objects the members of 
an uncertain and fluctuating body, and the trust itself is of 
a permanent and indefinite character and is not confined 
within the limits prescribed to a settlement upon a private 
trust. An equally useful dichotomy is to be found in the 
notes to section 92, in Woodroffe and Ameer Ali’s Oom- 
mentary on the Code. ‘Private Trusts,” they say, ‘“‘ concern 
only individuals or families for private convenience or sup- 
port. By public trust may be understood such as are 
constituted either for the benefit of the public at large”, and 
for the rest ofthe definition they follow the notes precisely 
as in Lewin. There are passages in the learned Judge’s 
judgment which show that he has confused this issue in his 
own mind. There is a broad difference when one comes to 
construe a dedication, between conduct which shows that 
the owner of the property is giving express permission from 
time to time to particular individuals, and conduct which 
shows that he intends certain members of a class, whom he 
desires to benefit, to act indiscriminately without permission, 
tbat is to say, as of right. A useful test for a Judge to 
ay ply to see whether the evidence satisfies the conditions of 
the private trust, is to ask himself whether any of the acts 
testified to by the witnesses could have been prevented or 
penalised by proceedings for trespass. 


[After discussing the evidence, their Lordships proceed- 
ed.] The conclusion is inevitable that, however much the 


property might have been in private ownership and the — 


control intended to remain in private ownership, the use 
and benefit of the temple was dedicated and intended for 
the use and enjoyment of the Hindu community, and the 
case must, therefore, go back for trial upon the remaining 
issues. 

[The learned Judge not having settled the remaining 
issues to their Lordships’ satisfaction, their Lordships 
gave certain directions for deciding those issues which they 
framed as follows :—] 

(1) In whon, according to the intention of the original 
donor, is the office of the pujart vested ? 

(2) Is the defendant, Musammat Basanti, a fit and pro- 
per person to remain pujars of this public trust? 


(3) If not, what is the best scheme most nearly ap- 
proximating the original intention of the trust for providing 
for the existing and future vacancy in the office of the 
pujari? 

The costs of this appeal and of the first hearing to abide 


` the result of the guit, 
. Re-trial ordered. 
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JUGAL KISHORE (Plaintiff) 
versus 


GREAT INDIAN PENINSULA RAILWAY 
AND ANOTHER (Defendants).* 


Limitation Act (IX of 1908), articles 30 and 31—No bar to claim for 
damages— Railway Company and consignee—Non-delivery of goods. 
Plaintiff made over certain goods to the G. I. P. Railway Com- 
pany, at Bombay, for transmission to Chunar and received a railway 
receipt for it. The goods never reached Chunar. Plaintiff who was 
being continually assured by the Company that enquiry was being 
made, awaited the result of the enquiry for a period of one year, 
Thereafter, he sued for damages 
Held, that Article 30 refers to losing or injuring goods by the 
carrier and time begins to run when the carrier loses the goods and 
not when the consignee may be said to have suffered loss. The 
railway company not having proved the loss to have occurred more 
than one year before suit, the suit was not barred by limitation. 
Fagir Chandy. Secretary of State, 19 I. C., 471, approved, 
Held, also, that no time having been fixed for delivery of the 
oods, article 31 of the Limitation Act did not bar the suit, Afadras 
Goathors and Makratta Railway v. Bhimappa, 17 I. C, 419, 
referred to. 


SECOND ÅPPEAL from a decree of B. J. DALAL Esq., District 
Judge of Allahabad, confirming a decree of Basu Mar Monan 
BANTAL, Subordinate J udge of Mirzapur. 

Kailas Nath Katju, for the appellant. 

Ladli Prasad Zutshi, for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is a plaintifi’s appeal arising out of a 
suit for recovery of damages for non-delivery of goods. 

On the 28th August, 1918, the plaintiff purchased certain 
bales of cloth at Bombay, which his commission agents made 
over to the G. I. P. Railway for transmission to Ohunar, 
which is on the E. I. Railway line, and duly obtained a Rail- 
way receipt for it. The goods, however, never reached 
Chunar. Hence the claim. 

Both the Railway companies pleaded the bar of limitation, 
and both tried to throw.the responsibility on the other. The 
G. I. P. ree | Company asserted that the goods were hand- 
ed over to. the E. I. Railway, at Manikpur junction, while the 
E. I. Railway company denied having received the goods at 
all. At the trial no dispute was raised as to the amount of 
damages claimed, nor was any issue struck on the point. 

* 5, A. No. 841 of 1921, 
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Both the courts below have found that the plaintiff has 
not yet received the goods and has suffered loss ; and farther 
that the plea raised by the E. I. Railway company that they 
never received the goods was incorrect, and that in fact the 
goods did arrive at Allahabad but owing to a mistake made 
by the goods clerk, they were despatched to Chupra instead 
of Chunar; they have, however, reluctantly dismissed the 
claim as being time-barred and have directed the parties to 
bear their own costs. i 


The treatraent accorded to the plaintiff is unfortunately 
not the first which a consignee has had to suffer. When 
there was a-delay in the arrival of the goods, the plaintiff 
started writing to both the compenies, who delayed action 
by the plaintiff by informing him that the matter was under 
enquiry. A perusal of the lengthy correspondence that 
ensped shows that the plaintiff was all along made to believe 
that enquiry was being made. A letter on the 25th February, 
1919, stated.that the matter had been referred to the General 
Traffic Manager. One of the 3rd April, 1919, showed that 
the matter was still under enquiry. That of the 19th April, 
, neh asked the plaintiff to be at the station to receive the 
goods. 


On the 22nd April, 1919, the plaintiff was required to send 
a copy of the beejuk, and the letter of the 19th June, 1919, told 
him that the matter was receiving “ special attention ” and 
that of the 12th July, 1919, that ‘the subject was receiving 
best attention ”. 


In December, 1919, the plaintiff was asked to call person- 
ally. In January and February, 1920, the E. I. Railway 
Company was still asking for particulars of the contents of 
the bales. On the 31st March, 1920, the suit was actually 
instituted. 
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The recital of these few dates alone is sufficient to show | 


that the plaintiff was never informed what had happened to 
the goods, whether they were lost, injured or misdelivered 
nor was he told when and where they were lost or injured. 
On the other hand, he was all alonglassured that inquiry was 
being made, which naturally made him wait. This assur- 
ance was continued even after the expiry of. the period of 
„one year which is now pleaded as a bar. When the B. I. 
Railway Company, by its own conduct, made the plaintiff 
await the result of the enquiry, it is rather startling to find 
the plea of limitation raised in defence on its behalf. How- 
ever, as the companies’ agents have thought fit to raise the 
plea, we are bound to consider it. The defendant companies 
plead the bar of Articles 30 and 31 of the Limitation Act, 
xx 1008 
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Article 30 applies to suits for compensation for losing or 
injuring goods, and the period is one year from the date 
when the loss or injury occurs. It is obvious that the article 
refers to losing or injuring goods by the carrier and not by 
the plaintiff, that is to say, time begins to run from the time 
when the carrier lost or injured the goods, and not from the 
time when the consignee may be said to have suffered loss. 
This was the view expressed by RATTIGAN, J., in Fagir Chand 
v. Secretary of State for India in Council ('), following an 
earlier case of the Punjab Chief Court. We agree with his 
view that the words “against a carrier for losihg or injuring 
goods obviously suggest not a mere loss of the goods to the 
owner, which might be caused by misdelivery, but an actual 
losing of goods by the carrier himself”. Now, as we have 
already remarked, the companies do not suggest when and 
where the loss took place. The burden of proving when the 
goods were lost was decidedly on the companies, and it not 
being proved that the goods were lost by them more than 
one year before the institution of the suit, the claim is not 
barred by Article 30. 


Article 31 fixes one year from the date when the goods 
ought to have been delivered and applies to suits to recover 
compensation for non-delivery. It is to be noted that in the 
present case no time was fixed for the deljvery of goods, and 
the correspondence between the parties shows that the matter 
was being inquired into and that there was no refusal to 
deliver, up to well within a year of the suit. In the circum- 
stances of the case we are unable to hold that the suit was 
instituted more than a year from the expiry of a reasonable 
time within which the goods should have been delivered. 
This view is fully supported by the case of The Madras and 
Southern Maharatta Railway Co., v. Bhimappa (*. 


The courts below have relied on the case of Mutasaddi Lal 

v. Bombay Baroda and Central India Railway Co. (8). That 
was a peculiar case. The plaintiff had consigned the goods 
on the 16th January, 1913, and in February, 1914, the plain- 
tiff was distinctly informed that the goods were not lost 
but were lying in their lost property office as delivery had 
not been claimed by any one, and that he should take deli- 
very there. And yet the suit was not instituted till the 7th 
January, 1919, the plaintiff claiming extension of time because 
of a letter of the 17th of March, 1916, under which the com- 
any had offered to pay him something as compensation. 
ANERJI, J., held that that letter did not amount to an ac- 
knowledgment of liability so as to givea fresh start. On 

(x) [1913] 19 I. C, 471. (2) [tora] 17 IeC, 419. 
(3) [1920] 18 A, L. J. R., 377. 
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that finding the claim was clearly barred by time. It is true 
that in the body of the judgment there is a remark which 
may suggest that limitation begins to run from the expiry of 
. the ordinary period of transit, but that remark is an obiter 
dictum as the point was not a point which had to be decided 
in that appeal. It, however, finds support from an earlier 
case Great Indian Peninsula Railway v. Ganpat Rai (!), but 
this also is distinguishable from the present case. The 
judgment in that case does not show that the company had 
been assuring the plaintiff that enquiry was being made or 
that he waite in pursuance of such an assurance. 

In the present case, when the plaintiff had all along been 
assured that enquiry was being made, and he had even hopes 
of recovering the goods till September, 1919, it cannot be 
said that’his claim was filed more than a year after the date 
when the goods ought to have been delivered.. We do not 
recognise any inflexible rule that time must begin to run 
from the expiry of the ordinary period of transit. 

We are, therefore, of opinion that the claim is not barred 
by time. The result is that we allow the appeal, set aside the 
decrees of the courts below and deeree the plaintiffs suit with 
costs in all courts. 

Appeal allowed. 


G) [t911] L L. R, 33 All, 544. 





SHEO CHARAN (Plaintiff) 
versus 
PANNA LAL axd oTHeErs (Defendants).* 


Lambardar— Fees fixed by Board of Regenue—Agreement in the wajib-ul- 
arz fasts till close of settlement, 


Under the terms of the wajib-ul-arz prepared at the settlement 
of 1285 F., nothing was to be paid to the /ambardar for his lam- 
bardari dues In the wajid-ul-ars prepared at the settlement in 
1312F. that term was not entered. In rgo2 the Board of Revenue 
framed rules by which the /ambardar was entitled to recover § 
per cent on Government revenue for his fees unless a contract 
to the contrary was proved. Ina suit by the /ambardar for re- 
covery of 5 per cent on Government revenue, the defendants alleged 
that no fees were payable under the wajib-ul-ars of 1285. Held, 
that the agreement of 1285 came automatically to an end at the 
close of the settlement and could have no effect on the rights of 
the /ambardar thereafter unless it was proved that it was expressly 
renewed, and, therefore, the /umbardar was entitled to his full fee. 

*L. P. A. No. 139 of 1921. 
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AppraL under Section 10 of the Letters Patent froma 
judgment of Mu. Jistioe Sruarr confirming a decree of 
E. H. Asnworta Esq., District Judge of Cawnpore who 
reversed a decree of Mx. IsLaM AHMAD Kuan, Assistant Ool- 
lector Ist Class of Hamirpur. 


This was a suit brought by a lambardar against the 
co-sharers for the recovery of lambardari dues. The defence 
was that the co-sharérs made collections themselves and 
paid revenue of their respective shares and that under the 
terms of the wajtb-ul-are of 1285 F. the lambardar of the 
village was not entitled to any remuneration. *The court of 
first instance held that as there was no entry of any agree- 
ment as to the payment of lambardari dues in the wajtb-ul- 
ars of the recent settlement of 1312 F., the plaintiff was 
entitled to receive from the defendants 5 per cefit on the 
Government Revenue under Rule 23 of rules framed by the 
Board of Revenue, dated 24th February, 1902, and decreed `. 
the suit. On appeal by the defendants the District Judge 
allowed the appeal and dismissed the suit holding that the 
agreement recorded in the wayib-ul-are of 1285 F. not having 
been repudiated in the settlement of 1312 F., still held good 
and the lambardar was, therefore, not entitled to any 
remuneration. On second appeal Mr. Justicg STUART 
agreed with the District Judge and confirmed his decree. 
The plaintiff filed this appeal under the Letters Patent. 


Anandi Prasad Dube, for the appellant, submitted that the 
object of the rules framed by the Board of Revenue was that 
a lambardar should get some remuneration for the duties he 
performed. It was the lambardar who was responsible to 
the Government for the payment of revenue, and unless 
there was some incentive, no person would like to take upon 
himself the onerous duties of a lambardar and the manage- 
ment of the village would suffer. Rule 22 provided that 
where a certain amount of remuneration had been fixed by 
agreement, the lambardar was entitled to that much only and 
no more. But in a case where there was no agreement or 
the agreement was that nothiog would be paid to the lambar- 
dar, Rule 23 would apply and he would be entitled to the 
maximum remuneration fixed by the Board, 4. e., 5 per cent. 
on the Government Revenue. The expression ‘‘where no 
amount is so payable”, in Rule 23, meant where nothing was 
payable to the lambardar under an agreement. In the pre- 
sent case the agreement being that the lambardar would not 
get any remuneration, the plaintiff wags entitled to lambar- 
dari fees at 5 per cent. on the revenue. To make such an 
agreement binding on the lambardar would be defeating the 
very purpose of the new rules framed by the "Board of 
Revenue. He relied on : i 
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Genda Kuar v. Piare Lal, (1906) A. W N., 175. 
Bhoj Raj v. Sri Gopal, [1910] 7 I C, 647. 


Kailas Nath Katju, for the respondents, contended that 
Rule 23 would apply only ‘when there was no agreement as 
to the payment of lambardart dues. Under Rule 22 any 
agreement regarding a lambardar’s remuneration was binding 
upon the co-sharers as well as the lambardar, no matter whe- 
ther the amount fixed may be 1 per cent., 2 per cent. or nil. It 
was only when there was no agreement one way or the other 
that a lambardar was entitled to get 5 per cent. on revenue 
as his lambardars dues. To hold that though an agreement 
whereby an infinitesimally small amount was fixed as remu- 
neration would be binding on the lambardar nevertheless an 
agreement where nothing was payable as such would not be 
binding upon him and he would be entitled to the maximum 
lambardart dues, would be reducing the whole thing to an 
absurdity. It was so very easy to fix a nominal sum by 
agreement and thus defeat the object which the Board was 
said to have had in view. The Board would never have 
intended to interfere with any agreement whieh the co- 
sharers may like to enter into. The expression “where no 
amount is so payable” meant where no agreement existed as 
regards the remuneration of a lambardar. If there was any 
ambiguity about that expression, then such an interpreta- 
tion should be put upon it as might be reasonable. 


Anandi Prasad Dube, was not called upon to reply. 
The judgment of the Court was delivered by 


Piacott, J.—This was a suit in which the lambardar of 
a certain village claimed from the entire body of co-sharers 
the remuneration, at the rate of 5 per cent, on the revenue 
payable in respect of their shares, to which he was entitled 
ander the provisions of section 144 of the United Provinces 
Land Revenue Act, Local Act No. 3 of 1901, subject to rules 
properly made by the Board of Revente under section 234 
of the said Act. The rules which were so made have been 


laid before us, and they seem on their wording clear and. 


simple enough. They are reproduced at page 132 and the 
following pages of Dr. M. L. Agarwala’s valuable Oom- 
mentary on the United Provinces Land Revenue Act, Edition 


of 1919. They appear to have been promulgated in the. 


year 1902. By paragraph 22 of the said rules, where there 
was in existence on the date on which those rules came into 
force an agreement between .the lambardar and ‘the co- 
sharers fixing the amount which the lambardar, by virtue 
of his appointment, was entitled to receive from the co- 
sharers by way of remuneration, such amount was to cop- 
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tinue to be payable, subject to the rule which immediately 
follows. That rule is in the following words :— ’ 


(No. 23) ‘Where no amount is so payable, or where, upon the 
expiry of the current settlement of a temporarily settled mada?, 
the agreement is repudiated by either or both the partics thereto, 
the Jambardar will be entitled to receive from the co-sharers whom 
he represents 5 per cenf upon the land revenue payable by them 
in respect of their shares, or such less amount as may be agreed 
upon between him and them.” 


On its plain wording this rule seems to mean that the 
lambardar is always to get some remuneration, either a 
remuneration the amount of which is to be fixed by agree- 
ment between the co-parcenary body generally or the 5 per 
cent prescribed by the rule itself. This is the plain effect 
of the words “‘ when no amount is so payable”. 


On the finding which has been returned, and upon which 
the decision of the learned Judge of this Court is based, 
there is no amount payable to the plaintiff lambardar by 
agreement. The alternative seems to follow ; the co-sharers, 
unless they can persuade the lambardar to come to an agree- 
ment,’or can come to an agreement amongst themselves 
before the: next lambardar is appointed and. secure the ap- 
pointment of a lambardaer willing to come to terms, will 
have to continue to pay the 5 per cent on the land revenue 
prescribed by the rules. This was the view taken by the 
Assistant Collector who tried this suit in the first instance. 
The learned District Judge in appeal, and a learned Judge 
of this Court in second appeal, have construed the words at 
the beginning of rule No. 23, above quoted, as if they 
meant ‘* Where no agreement has been come to as to the 
amount payable to the lambardar’”. Reading the rule in this 
way, they have held that the parties to this litigation are 
governed by an agreement to the effect that nothing is to be 
paid to the lambardar. The criticism which occurs to one on 
this interpretation of the rule is that, if the Board of Revenue 
had intended the effect to be what the lower appellate court 
and the learned Judge of this Court have held, it would 
have been quite easy to say so. As they stand, the words, 
“where no amount is so payable”, do mean that the pro- 
visions which follow in the same rale are to come into force 
in all cases where there is not some ascertainable amount 
payable to the lambardar by virtue of an agreement. 


The rule says “where no remuneration is payable to the 
lambardar in virtue of any agreement”. These defendants 
reply: ‘‘in the present case there is an agreement in virtue 
of which no remuneration is payable.” On the plain wording 
of the rule, is it not correct to say to the defendants:— 
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“Your case falls within the scope of the rule; itis one 
of the cases in which the rule was intended to operate.” ? 


The contention which found favour in the courts below 
seems to have been, in substance, that the Board of Revenue 
could not have intended the rule to mean what its words 


apparently say, because of certain consequences which would - 


follow upon any attempt to apply the rule according to its 
apparent meaning. The contention is that it would be easy 
for the co-sharers at any settlement to agree amongst them- 
selves that the lambardar shall receivea merely nominal 
remuneration. This is perfectly true; but it by no means 
follows that the Board of Revenue when it brought this rule 
into force did not intend to strike at all existing agreements 
under which the remuneration of the lambardar was to be 
nil, and so to bring pressure to bear upon the co-sharers 
to eome to reasonable terms, subject only to the condition 
that the lambardar was to get some remuneration in every 
ease. Revenue Officers who have had experience of the ex- 
treme difficulty sometimes met with in getting any co-sharer 
to accept the office of lambardar, in particular villages 
where the great bulk of the cultivated land consists of sir 
and khudkasht, or where an informal partition has in effect 
divided up all the lands of the village, so that each indivi- 
dual co-sharer practically collects rent equivalent to his 
own rateable share in the net profits of the mahal, will rea- 
dily understand that the Board of Revenue may have had a 
deliberate purpose to serve in insisting that in al) cases the 
lambardar should receive at least some remuneration. When 
all is said and done, even when there are no rents for the 
lambardar to collect as such, and where the co-sharers con- 
cerned take it upon themselves to pay in their individual 
quotas of Jand revenue at the Tahsil, instead of making 
payment through the lambardar, (though as a matter of fact 
such cases must be rare, for it is distinctly against the 
interests of sound administration that revenue should be 
collected in small fractions from a number of co-sharers, 
rather than from the duly appointed lambarydar of the mahal), 
‘even then the fact would remain that the lambardar by 
virtue of his office would be the first person against whom 
coercive process, by way of arrest or otherwise, would issue 
in the event of any default in the payment of land revenue. 
In determining this appeal, therefore, we are content to base 
our decision mainly on the wording of the rule of the Board 
of Revenue which we have quoted above. ‘he particular 


facts of this case, however, are deserving of attention. At 


the settlament of 1285F, before the Board of Revenue had 
issued the rule in question, there was an agreement between 
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the co-sharers that the lambardar should receive no remu- 
neration. At a subsequent settlement (in 1312 F.), the plaintiff ~ 

contends, that this agreement was expressly abrogated. He ~ 
has failed to prove that it was so abrogated ; but, on the 
other hand, there is no evidence that it was re-affirmed. Our 
opinion is that, if the ceo-sharers as a body desired to con- 
tract themselves out of the scope of the Board of Revenue’s 
rule, they ought to have agreed upon some nominal re- 
muneration for the lambardar. The effect of the rule ig to 
place the latter in a strong position; he can, bargain with 
the co-sharers for some reasonable remuneration, under 
threat of standing upon his extreme rights and claiming his 
full 5 per cent on the land revenue. If the agreement of 
1285 F. had been, expressly and in terms, renewed in 1312F., 
we might perhaps have hesitated as to our decision, though 
still holding that the plaintifft’s claim was within the letter 
of the rule. As the case stands, we are clearly of opinion 
that the agreement relied upon by the defendants, even if 
it survived the enactment of the Board of Revenue’s rules 
of 1902 (which we doubt), came to an end automatically at 
the close of the settlement for which it was. made and could 
have no effect on the rights of the lambardar thereafter, 


at any rate, unless it were proved that it was expressly 
renewed. 


We, therefore, allow this appeal, set aside the decree 
of the single Judge of this Court and that of the District 
Judge, and restore the decree of the court of first instance. 


The plaintiff will get his costs throughout, including those 
of both hearings in this Court. 


H. K. K. Appeal allowed. 
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SADIQ ALI (Plaintiff) Oru 


versus 1992 
ANWAR ALI anp otuErs (Defendants) .* 


Letters Patent, Allahabad, section 10 —When order becomes judg- 
ment— Question of appeal—Practice—Appeal from single Judge— Maans, C aJ. 
Civil Procedure Code, Order 43, rule. .  Pragorr, J. 

When the effect of an order of a single Judge of the High Court . 
is to put an end to the suit or proceeding so far as the court before” 
which the suit or proceeding is pending is concerned, or if its effect, 
if it is not complied with, is to put an end to the suit or proceeding, 
such an order is a judgment within the meaning of section to of 
the Letters Patent and an appeal therefrom lies to a Division Bench. 
Wall v. Howard, 1. L. R., 17 All, 442 and T, V. Tuljaram Row v. 
Alagappa, I. L. R., 35 Mad., 1, followed. 

* An order refusing to set aside an abatement of a suit or dismissal 
of a suit is appealable under Order 43, tule 1 of the Code of Civil 
Procedure. A practice has grown up in the Allahabad High Court 
of regarding these matters which are mentioned in Order 43, rule r 
as being generally appealable from a single Judge. 

APPEALS under section 10 of the Letters Patent from an 

order of Mr. Justicz TUDBALL, refusing toset aside the 

abatement of -appeals. 


Doctor Sadiq Ali preferred three second appeals against 
Abdul Baqi Khan and others from the decrees of the District 
Judge of Cawnpore. Baqi Khan died on the 30th June, 
1920. Sadiq Ali did not take steps to have the names of the 
heirs of the deceased respondent brought on the record with- 
in six months, and the appeals automatically abated. An 
application was then made on the 4th of January, 1921, i.e., 
one day beyond time, under Order 22, rule 9 of the Code of 
Civil Procedure, for setting aside the abatement. MR. Jus- 
` TIOE TUDBaLL rejected the application on the ground that the 

` appellant failed to prove that he had been prevented by any ~- 
sufficient cause from continuing the appeals. Plaintiff 
appealed under section 10 of the Letters Patent. 


Iqbal Ahmad, for the respondent, raised a preliminary 
objection that no appeal Jay against the order complain- 
ed of.. Under section 10 of the Letters Patent. an appeal lay 
only from a jadgment, and an order refusing to set aside the 
abatement of an appeal, was not a judgment within the 
meaning of that section. The Legislature by using the word 
“« Judgment ” intended to restrict the scope of the section. 
Judgment meant a decision which affected the merits of the 
“question between the parties by determining some right or 
liability. ‘The order appealed against simply debarred the 


* L P. As, Nos, 38, 39 and 40 of 1921. 
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appellant from reviving his appeal which by operation of 
law was a dead appeal and it did not affect the merits of the 
dispute between the parties. That was the view taken so 
long back as 1872 in the case of 

The Justices of the Peace for the Town of Calcutta v. The Orien- 

tal Gas Company, 8 Bengs L. R., 433) 

and it had since then consistently been followed by the High 
Courts of Calcutta and Madras. He relied on 


Kishen Pershad Pandey v. Tilakdharilal, I L. R., 18 Cal, 182. 


Gobindalal Das v, Shiba Das Chatterjee, [1906] I. L. Ry 33 Cal, 
1323. 

‘Shéramulu v, Ramasam and others, [1898] L Le Rs» 22 Mad., 
109. 

The word ‘ judgment’ could not include orders passed on 
applications which did not involve any question or consider- 
ation of the rights of the parties. He, therefore, submitted 
that the order of Mr. Jusricy TUDBALL was not open to 
appeal under section 10 of the Letters Patent. 


Kailas Nath Katju, for the appellant, contended that an 
adjudication was-a judgment within the meaning of section 
10 of the Letters Patent if its effect was to put an-end to the 
suit or proceeding so far as the court before which the suit 
or proceeding was pending was concerned. It was not 
necessary that it must be a decision which affected the merits 
by determining some right or liability. The effect of the 
order appealed against was a final adjudication between the 

arties so far as the proceedings then pending before Mr. 
5 USTIOM 'TUDBALL were concerned. The definition of the 
word “ judgment ” given in the case of 
The Justices of the, Peace for Calcutta v, The Oriental Company, 
8 Beng, Le R., 423, 
had not been accepted as exhaustive'in the recent decisions 
of the Calcutta High Court itself as well as the Madras High 
Court. l 
Budhulal v, Chattu Gope, 1. L. R., 44 Cal, 804, 
T, V, Tulja Ram Row v. M. K, V. Alagappa Chettiar, [1910] I. 
L. Re, 35 Mad., t at 7» 

In determining whether a particular order was or was not 
a “judgment ” within the meaning of section 10 of the 
Letters Patent, the court should take into consideration the 
nature of the order and its effect on the proceedings pending 
between: the parties. The Allahabad High Court in 

` Kuramaal v. Ram Nath, [1906] I. L, Rs, 28 All, 414, 
interfered under section 10 of the Letters Patent with an 
order passed by a single judge of the said court refusing to 


v 
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admit an appeal on the ground that it was filed beyond time. 
Moreover an order refusing to set aside the abatement of an 
appeal is appealable under Order 43, rule 1 sub-rule (%) read 
with Order 22, rule 11 of the Code of Oivil Procedure and it 
would be anomalous to lay down that orders which are ap- 
pealable under the Code of Civil Procedure were not appeal- 
able under the Letters Patent. To exclude even such orders 
from the operation of section 10 of the Letters Patent would 
be putting too narrow a construction on the word “judgment ” 
and the determination of the question as to what orders were 
or were not appealable under the Letters Patent would be- 
come purely arbitrary. So far as the Allahabad High Court 
was concerned it had:given recognition to the principle 
that the orders which could be challenged by way of appeal 
under the Civil Procedure Code were open to appeal under 
section 10 of the Letters Patent. In the cases of 

* Bansidhar v. Gulab Ruar, [1894] I. L. Ry 16 All, 443. 

Mansab Ali v. Nehal Chand, (1893) I. L. Rọ, 15 All, 359. 

Md. Naimullah Khan v. Thsanullah Khan, [1892] L. L. Ra 14 

All, 226, (F. B.), 

the orders appealed against were not appealable under the 
Oode of Civil Procedure and the High Court, therefore, held 
that no appeal lay under the Letters Patent but these decisions 
were good authorities for the converse proposition also. In 
the rulings cited by the opposite side, the orders complained 
of were not appealable under the Civil Procedure Code and 
they were, therefore, of little help in the determination of 
the present question. 

Iqbal Ahmad, in reply submitted that Order 43, rule 1 
sub-rule (k) referred to the abatement of suits only and not 
appeals. The expression ‘tof a suit ” in sub-rule (k) denoted 
that the Legislature intended to confine its application to 
orders passed in suits and an order refusing to set aside the 
abatement of an appeal was not open to appeal under the 
Civil Procedure Code. In 

Kuramal v. Ram Nath, [1906] I. L. R., 28 All., 414, 
no preliminary objection as to the hearing of the appeal was 
raised and it could not, therefore, be relied upon as an 
authority against his contention. He further relied on 

R. Wally. J. E. Howard, (1895) 1. Le R, 17 Ally 433 

[Counsel were then called upon to address the Court on 
the merits of the appeal.] 

The judgment of the Court was delivered by 

Mrars, C. J.—On the 27th of October, 1919, Sadiq Ali 
filed three second appeals in this Court making Abdul 
Baqi Khan and Anwar Ali respondents. Abdul Baqi Khan 
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died on the 30th of June, 1920. When the Court re-opened 
on January 3rd, 1921, Sadiq Ali had that day, and that day 
only, upon which to take steps to get the heirs of Abdul 
Baqi Khan put on the record. Nothing was done on that 
day, and thereupon the appeal automatically abated. On 
January 4th, 1921,-an application was made that the Court 
should set aside the abatement. That matter was heard by 
Mr. JUSTIOE TopBALL, who subsequently declined to set 
aside the order, and the parties come up here in appeal. 


The first point which has been taken by Mr. Iqbal Ahmad 
is that no appeal lies from the decision of Mr. Jusrior 
TUDBALL, and we propose to consider this matter just 
because if Mr. Iqbal Ahmad is right, we cannot enquire 
into the merits of the case and. see if Sadiq Aliin his 
application to Mr. Justice TuUDBALL alleged and proved 
that he was prevented by any sufficient cause from conti- 
nuing his suit. r ° 

Whether an appeal lies.from the decision of Mr. JUSTIOE 
TuUDBALL, must depend upon the proper construction of 
section 10 of the Letters Patent, and the word upon which 
the whole matter. hinges, is the word “Judgment”. The 
material passage of section 10 is as follows:—“‘An appeal 
shall lie to the said High Court from the judgment of one 
Judge of the said High Court.” Now ought judgment in 
that passage to be given the very narrow interpretation of a 
decision obtained in an action or ought it to include those 
matters of judicial decision which are commonly spoken. of 
as orders. This question has arisen in other cases and, as 
far back as 1895, this Court thought that the right construc- 
tion of section 10 of the Letters Patent was that the word 
judgment included all those types of decisions which are to 
be found in section 12 of the Judicature Act of 1875. It may 
just be well to state what they are. Section 12 of the 
Judicature Act was providing for appeals to the Oourt of 
Appeals and separating them into final and interlocutor 
appeals and it defined those matters as “orders”, ‘‘decrees”’ 
or ‘‘judgments”. If we are prepared to follow Mr. Justicz 
Busggitt im his construction of section 10, it would follow 
that this appeal to us is entertainable by us. Mr. Justice 
BuRxITt, in the case of Wall v. Howard (1) observed: “In 
construing the word ‘judgment’ in section 10 of our 
Letters Patent which were prepared in England and use 
the phraseology of the English Courts, it is impossible to 
give to it the restricted meaning of the word ‘judgment’ 
as defined in the Code of Civil Procedure. As used in 
England, itis wide enough to embrace the definitions of 


(1) [1895] I. L. R., 17 All, 443. 
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decree, judgment and order in that Code.” The learned 
Judge then points out that in section 10 of the Letters 
Patent the use of the words “sentence” or ‘“‘order’’ in the 
exception as to criminal matters is significant, and by 
that he, no doubt, intends to convey that, in his opinion, 
the word “judgment” will have the wider significance of 
including orders and decrees. Thereis just a passage in 
‘the case of T. V..Tubaram Row v. M. K. R. Alagappa Chi- 
tiar (1) which may help to throw light on this matter. The 
question in that case was whether an order of a single 
Judge on thesoriginal side, whereby he refused to frame 
an issue asked for by one of the parties, was an order 
from which an appeal could be had. The Chief Justice 
at page 7 of the report says as follows:—‘‘ The test seems 
to me to be not what is the form of the adjudication but 
what is its effect in the suit or proceeding in which it 
is made. If its effect, whatever its form may be, and 
whatever may be the nature of the application on which it 
is. made, is to put an end tothe suit or proceeding so 
far as the court before which the suit or proceeding is 
pending is concerned, or if its effect, if it is not complied 
with, is to put an end to the suit or proceeding, I think 
the adjudication is a judgment within the meaning of the 
clause. An adjudication on an application which is nothing 
more than a step towards obtaining a final adjudication 
` in the suit is not, in my opinion, ‘a judgment within the 
meaning of the Letters Patent”. In the separate judgment 
of Mr. Jusriog Knisunaswami Ayvar will be found collected 
in useful form a number of authorities in which the word 
judgment is discussed and the decision to which he ulti- 
‘mately came was that whilst the word “judgment” covered 
of course final orders, it also covered preliminary and 
interlocutory judgments but not preliminary or interlo- 
eutory orders. That was in strict consonance with the opi- 
nion of the Onr Justicg and is an understandable interpre- 
tation of the word. 


The question for our decision, nad involves a re- 
examination of the fasts in order to see what was the result 
of Mr. Justios TupBanw’s order. Did it purport to put an 
end to and determine the rights between the parties on a 

matter in contest between them? If it did, it was most 
clearly an order, and on the interpretation given by Mr. 
Justice Burkxrrr of section 10 of the Letters Patent, it was 
also a judgment. When the application was made before 
Mr. Justion TUDBALL, Sadiq Ali was asking that in view of 
certain circumstances an appeal, which had in fact abated 


í (1) [r910] I. L. R, 35 Mad, 1. 
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and was dead, should be revived and that Sadiq Ali should 
be remitted back to the position in which he stood before 
the expiration of the 3rd of January. Mr. Justion TupBALL 
had to take all the facts of the matter as they were presented 
to him, and had to determine whether Sadiq Ali had, to 
his satisfaction, showed that he was prevented by some 
sufficient cause from continuing the suit. When he made 
this order, that order, unless an appeal was given by section 
10, was a final order determining once and for all that Sadiq 
Ali could or could not have the abatement set aside. It 
was a judicial act, and an act which did settleeonce and for 
all, if unappealable, the rights of the parties. Judged by 
the test of the case of Wall v. Howard (1), and by the Madras 
case reported in T. V. Tuljaram Row v. M. K. R. Alagappa 
Chitiar (?), to which reference has been made, this decision 
of Mr. JUSTIOE TupBALL was a judgment within the meaning 
of section 10 of the Letters Patent. ° 
In 1906 there came up on appeal to the Carzy Justice 
and Mr. Justice Bangedi,an appeal froma single Judge, 
who had refused to extend the time for the admigsion of 
an appeal, an application having been made to them for 
that purpose under section 5 of the Indian Limitation Act 
of 1877. The analogy between that case and this one under 
consideration is extraordinarily close. The applicant in 
the case of Kors Mal v. Ram Nath (è), had put all his facts 
before a single Judge of this Court, and had urged that in 
the circumstances he ought to be given the benefit of section 
5 of the Indian Limitation Act. In the present case under 
consideration Sadiq Ali urged upon Mr. Justion TUDBALL 
that there were circumstances which should entitle him 
to have the advantage of the provision in Order 22 rule 9 
(ii) whereby in certain circumstances, the abatement is set 
aside. Both were really asking the same kind of relief. 
The CHIEF Justice and Mr. Jusricz BANERJI went at once 
into the merits of the case and the counsel for the respond- 
ent did not take the point that this was an order of the 
single Judge unappealable to a Bench, nor did that point 
occur to the learned CHIEF JUSTIOE or Mr. Justion BANERJI. 
We are sure that they would not have accepted and listened 
to the appeal unless it was a matter of common practice 
to admit applications which were of a character wider than 
those proceedings which can be strictly defined by the use: 
of the word judgment. We are of opinion that as a general 
working rule there has grown up in this Court a practice 
of regarding those matters which are mentioned in Order 
43 rule 1 of the Code of Civil Procedure ‘as being generally 
(1) [1895] I. L. Ry 17 All, 442. (2) [t910] I. L. R., 35eMad,, 1. 
(3) [1906] L L. Re 28 Al, 414 
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appealable from a single Judge of this Court to a Bench. 
In Order 43 rule (k) an order under rule 9 of Order 22 
refusing to set aside the abatement or dismissal of a suit, 
is mentioned specifically as one from which an appeal shall 
lie. Therefore there is no doubt that there can be an appeal 
to this Court from the order of, for instance, a District Judge, 
and that matter can be heard and determined by a Bench 
of this Court. It is strange if there is permission to appeal, 
as undoubtedly there is, from the lower appellate court to 
this Court, that there should not also be the right of appeal 
not merely i in a suit but when the question arises in a court 
of appeal. It has been argued that the very last rule of. 
Order 22 makes it right and proper for us to read Order 43 
rule 1 (k) as including not merely a suit but also an appeal. 
Taking the whole of the circumstances together, we are of 
opinion that it has been the practice of this Court to read 
thé word judgment in section 10 of the Letters Patent 
as having a meaning which certainly covers orders ina 
A of this kind, and the preliminary objection therefore 
ails. 

[His Lordships then dealt with the particular circum- 
stances of this case and held that under special circumstances 
the application ought to have been entertained.] 


H. K, K. Appeals allowed. 


KALLU TEWARI anp orumBs (Defendants) 
VET SHS 


RAJINDER PRASAD anp axorarR (Plaintiffs) .* 
Public policy—Agreement—Pariwals and Pandas— /epitcation—Panda’ 8 
shat e—Suit Sor. 

An agreement between Pariwa/?s of a temple and certain Pan- 
das, to the effect that the Pandas were to do numerous acts and 
were to be given shares in the offerings made by pilgrims, though 
no express terms were settled at the time of the agreement for the 
things that had to be done or not to be done by the Pandas, is not 
necessarily against public policy and is, as a matter of practice, 
enforceable. 

SECOND APPEAL from a decree of Basu Goran Das Mv- 
KERJI, Subordinate Judge of Mirzapur, confirming a decree 
of Bano Coatug Bemari Lar, Munsif. 


Kailas Nath Katju, for the appellants. 
Gulsari Lal, for the respondents. 
l * S. A. No, 1070 of 1931. 
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The judgment of the Court was delivered by 


SULAIMAN, J.—This is a defendants’ appeal- arising out 
of a suit brought by the plaintiffs for recovery of a #ths 
share of a sum of Rs. 750 said to be the price of a nose-ring 
offered by certain wealthy pilgrims to the temple of Bind- ` 
basani Devi, at Bindhiachal. The plaintiffs’ case was that on 
the 2nd of September, 1919, he entered into an agreement 
with the defendants under which he was entitled to get a 
12 anna share in all the offerings made by the said pil- 
grims; that he has received his share in respec} of a number 
of items but the defendants have not given him anything 


-out of the proceeds of the nose-ring. On behalf of the 


defendants the alleged agreement was denied and it was 
further pleaded that such an agreement was without consi- 
deration and was unenforcible in law. The value of Rs. 750 
fixed by the plaintiffs was also disputed. Both the courts 
below have decreed the suit in toto. : 

On appeal by the defendants it is strongly contended 
that the finding is insnfficient to show that there was any 
consideration for the agreement and that such an agreement 
is against public policy. And, lastly, it is urged that the 
finding as to the value of the jewellery is based on inadmis- 
sible evidence. 


At the trial it seems to have been admitted by both the 
parties that a Panda gets his share of the offerings from 
Pariwals, if it isso agreed. The plaintiff is admittedly a 


Panda and the defendants are lessees from Pariwals whose - 


turn it was to receive the offerings on the day in question. 
The courts below have gone further and accepted the plain- 
tiffs’ evidence which shows that “ the Pandas take pilgrims, 
who visit this shrine, to the- temple; they accommodate 
their clients at their houses, look after their comfort and go 
with them to the temple when they go to make offerings at 
the temple and to worship Deviji and though the Pandas 
have got no right to participate in the offerings made at the 
temple, yet, as a matter of practice, Pariwals give them a 
share according to the terms which may be settled between 
the Pariwals and the Pandas out of the offerings.” 

There was oral evidence to prove these facts and the 
lower appellate court has distinctly accepted that evidence 
and held that Pandas are as a rule given a share out of the 
offering in every case by mutual understanding. It was 
on this finding that the lower appellate court proceeded to 
consider the disputed question as to whether there had in 
fact been any agreement between the parties or not, and it 
came toa finding that the agreement had been proved. In 
our opinion, when there was this well-known established 
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practice under which Pandas were to do numerous acts and 
were given shares in the offerings, if there was an agreement 
to that effect, it might very well have been that no express 
terms were settled at the time of the agreement, for the 
things which had to be done or not to be done by the plain- 
tiffs might very well have been implied by the parties. On 
the finding recorded by the lower appellate court, there can 
be no doubt that such an agreement was for consideration. 


We find also from a judgment on the record that such an Sulaiman, J, 


agreement has been enforced when proved. We are unable 
to hold that* an agreement of the kind mentioned would 
necessarily be against public policy. Such an agreement has 
been enforced in previous cases and the evidence which has 
been accepted by both the courts below shows that asa 
matter of practice it is in force. 

The finding as to the value of the jewellery is, in our 
opinion, a finding of fact which cannot now be disturbed. 
The article, the value of which was in dispute, was in the 
possession of the defendants and they never produced it. 
The plaintiffs could not call upon them to produce it because 
it was. their case that it had previously been broken up and 
divided by parts among the various Pariwals. It was al- 
most impossible for the plaintiffs to produce better evidence 
of identification than the statement of Thakur Gobind Singh, 


the A. D. C. to the Raja pilgrim. He gave evidence to the - 


effect that the value of the article was Rs. 750 and he based 
his belief on the fact that this article had been valued by 
a Benares jeweller at that figure. In our opinion, in the 
absence of the article itself and any better evidence avail- 
able, the courts below were justified in accepting that evi- 
dence as proving its true value. We are unable to hold that 
this evidence under the circumstances was inadmissible. 
The result, therefore, is that this appeal is without force and 
is hereby dismissed with costs. 

` Appeal dismissed. 
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Orvin MOHINDRA MAN SINGH (Defendant) 
4 VETSUS 
ag MAHARAJ SINGH (Plainitff).* 
°° Transfer of Property Act (IV of 1882), section 58—Mortgage by 
KANHAIYA conditional sale—When not out and out sale—Effect of condition in 
Lau, J. document-—~Pre-emption suit for whole property—Part to which 
SULAIMAN, J. pre-emptor not entitled, 

In lieu of a certain sum, which was part of the #mount due on 
a previous mortgage-deed, plaintiff executed a deed purporting to 
transfer his share in a certain village out and out. The document 
contained a provision that ona cettain payment being made, the 
vendee shall transfer the property back to the vendor. 

Held, that the deed fell within the definition of a mortgage by 
conditional sale as given in section 58 of the Transfer of Property 
Act and was not an out and out sale. s 

A co-sharer in a village whọ mortgages his entire share by way 
of conditional sale does not cease to be a co-sharer and his right 
of pre-emption subsists. - 

Held, also, tbat it is the duty of the pre-emptor to claim pre- 
emption in respect of the whole of that part of the property sold 
as to which he has a rigbt failing which his whole claim must fail 
But if the vendee has included properties which plaintiff has no 
right to pre-empt, the pre-emptor is entitled to exclude them, 
Durga Prasady Munshi, I. L. R, 6 All, 423; Sheo Bharose Rai 
v. Jiach Rai, I. L. R., 8 AIL, 462, applied. 


First APPEAL from a decree of Banu RAGHUNATA PRASAD 
Subordinate Judge of Mainpuri. . 


B. E. O'Conor, Surendro Nath Sen and Narmadeshwar 
Prasad Upadhiya, for the appellant. 


Peary Lal Banerji and Baleshwart Prasad, for the res- 
pondent.. 


The judgment of the Court was delivered by 


Sulaiman, J, Sunaman, J.—The facts are fully set forth in our judg- 

ment dated the 3rd of August, 1921. On the 9th of June, 
1917, Mrs. Kinloch executed a sale-deed, in favour of 
the defendant-vendee, of considerable property including 
shares in two villages, Kachhpura Bibamau and mahal 
Girwar Singh of mauga Salehdi. In both these villages 
the plaintiff was a co-sharer at the time of the sale. On 
the 30th of January, 1918, under a private sale-deed, the 
plaintiff transferred all his interests in mahal Girwar Singh 
of village Salehdi in favour of a third party. A few 
months after this, the present suit for pre-emption was 
instituted in which the plaintiff omitted to pre-empt the 
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share in mauza Salehdi. On behalf of the defendant it 
was pleaded inter alia that there was a custom of pre- 
emption existing in village Salehdi under which the plain- 
tiff was entitled to preeempt the share transferred therein, 
and fhat inasmuch as the transaction of the 30th of 
January, 1918, was in reality a mortgage by conditional 
sale, the plaintiff had-still a subsisting proprietary right 
in it and had a right to preempt. By his not having 
claimed pre-emption in respect of part of the property 
transferred, his whole claim was barred. It was further 
pleaded that*in any case the plaintiff having voluntarily 
deprived himself of his right to preempt a portion of the 
property, was prevented from pre-empting the remainder. 
As there was no clear finding on the question of the 
existence of a custom in mauga Salehdi, this Court sent 
down an issue on the point and also directed the court 
below to record a clear finding as to the values of the 
different parts of the property. That finding aa been 
returned. 


The finding on the question of custom must be accepted. 
The defendant produced a copy of the wajib-ul-are of 1872 
which clearly records a custom of pre-emption under 
-which a co-sharer in the patié in which the property is 
situated has a first right, and, after him, co-sharers in 
other patits have a right of pre-emption. On behalf of 
the plaintiff an earlier wajtb-ul-arz of 1833 was produced 
which simply stated that all the zamindars have the option 
to sell and ‘mortgage the property but shall first transfer 
it to co-sharers of the village, and if they do not take 
it, then to a stranger. But, as pointed out by the court 
below, in the year 1833 the sub-divisions into “patits did 
not exist, aud, therefore, the entries in the two wajib-wl- 
arges are not ‘necessarily contradictory. Furthermore, the 
defendant relied on a judgment of the year 1882 by which 
a claim for pre-emption was actually decreed on the basis 
of custom. The defendant by the production of these 


pieces of evidence had established a prima tacie case that: 


the custom exists. That case has in no way been rebutted. 
We are, therefore, of opinion that the finding of the lower 
court that there does exist a custom of pre-emption in 
village Salehdi, mahal Girwar Singh, is correct. 


The next important question which requires consideration 
is as to whether the transaction of the 30th January, 1918, 
was an out and out sale ora mortgage by conditional salé. 
Under that document, Maharaj Singh, in lieu of Rs.°3,000, 
which was part of the amount due ona previous mortgage- 
deed, dated the 19th December, 1905, purported to transfer 
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his share in village Salehdi out and out, but the document 
contained a provision to the effect:—“If within six' years 
in the month of Jeth, I the executant, pay the amount of 
sale consideration, Rs. 3,000 and the arrears of rent which 
may then be due against the tenants, the vendeé shall 
reconvey the vended property to me, otherwise the property 
shall not be reconveyed.” ` 


We may also note that at one place in the body of the 
document the consideration fer this deed of transfer is des- 
cribed as “mortgage money”. The original document - 
shows that the seribe had first written the words zar-e-saman 
(sale consideration); this was struck out and the words gar- 
e-rehan (mortgage money) were substituted. The transferor 
actually signed this correction. There can be no doubt that 
unless it be shown that the intention was to the contrary, 
the transaction comes within the definition of clause (c) of 
section 58 of the Transfer of Property Act. Here theré is 
ostensibly an out and out sale, but there is also a condition 
that ‘on such payment being made, the buyer shall transfer 
the property to the seller”. Prima facie, therefore, the 
deed fails within the definition of a mortgage by conditional 
sale as given in section 58. It was pointed out by RIOHARDS, 
C. J., in the case of Jhanda Singh v. Wahiduddin, (') that 
“If at the time of the execution of the first deed the parties 
intended that the second deed also should be executed, we 
ought to hold that the two deeds constituted a mortgage by 
conditional sale and that the plaintiff has a right to redeem. 
If the two deeds were of even date an almost irresistible 
presumption would arise in favour of the transaction being 
a mortgage.” Inthe present case it is the same document 
which eftects the transfer and also contains the stipulation 
as to reconveyance. We have, therefore, to see if there is 
anything in the document or in the contemporaneous acts 
and conduct of the parties which would go to show that 
the real intention of the parties was to execute a sale-deed, 
and that.there was an independent agreement that the 


. property would be re-transferred in case the whole amount 


is paid within the fixed period. i 
The learned Vakil for the plaintiff has relied on a 
number of circumstances. His contention was that there 
was no motive for the execution of the mortgage-deed 
inasmuch as no fresh advance was made and it was 
only in lieu of the amount due on the previous deed that 
this document was executed. We may, however, point 
out that the limitation for the document of the year 1905 
was nearly running out and it was absolutely necessary 
either to pay it up or renew it. That circdmstance, 


(1) [r911] L L. R, 33 Alb, 585 at 599. 
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therefore, is not conclusive either way. It is also contend- 


ed that if the parties had intended to execute a mortgage 
by. conditional sale, they would have expressly said so, 
but we all know that documents of that kind are often 
executed in the garb of a sale-deed ; therefore that argument 
also does not carry much weight. It is next pointed 
out that the value of the property sold was nearly equal, 
if not less than Rs. 3,000 which was the consideration 
for this document. This might be true, but at the same 
time this would not necessarily militate against the view 
that the document was in reality a mortgage-deed. The 
outstanding fact remains that in the deed itself there was 
an express condition put down that‘in case the amount 
is paid within the period of six years, the transferee would 
be bound to re-transfér the property to the transferor. 
We cannot treat it as any separate or independent agree- 
ment, and we are of opinion that on the construction 
of the document, reading it as a whole, there can be no 
doubt that it was a mortgage by conditional sale and not an 
out and out sale. 


The result, therefore, is that even after the execution of 
this deed, Maharaj Singh, plaintiff, had a proprietary 
interest left in the mahal in question. -He had thus a right 
to claim preemption in respect of the property situated 
therein. We, therefore, think that, having omitted to claim 
pre-emption in respect of that part of the property, his 
entire claim must fail, because he cannot be allowed to claim 
a partial pre-emption. 


It was pointed out by Mr. Justicz Manmoop, in the case 
of Durga Prasad v. Munsi (1), and Sheo Bharose Rai v. 
Jiach Rat (2), ‘that the principle of denying the right of 
pre-emption except as to the whole of the property sold is 
that by breaking up the bargain the pre-emptor would be 
at liberty to take the best portion of the property and leave 
the worst part of it with the vendee”. 


These cases have since been followed uniformly by this 
Court. It is, however, contended by Mr. P. L. Banerji, on 
behalf of the plaintiff, that the principle underlying these 
cases would only apply if the plaintiff is entitled to claim 
pre-emption in respect of the entire property ‘covered by 
the sale-deed, and that if his claim must of a necessity be 
confined to a portion of the property sold then the integri- 
ty is already broken and the principle would be inapplicable. 
We are, however, unable to accede to this contention. On 
the same principle we think that it is the duty of the pre- 
emptor to-claim pre-emption in respect of the whole of that 


(1) [1884] I. L. R., 6 All, 423. (2) [1886] I, L. R., 8 All, 462. 
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part of the property sold as to which he has aright. If 
the vendee has included properties in which the plaintiff 
has no right to preempt, the pre-emptor is entitled to ex- 
clude them, but he must nevertheless claim pre-emption in 
respect of the whole of that part with regard to which he 
has a right. We are, therefore, of opinion that if the 
plaintiff has omitted to sue for pre-emption in respect of 
any portion of that part over which he has a nght, his 
whole claim must fail. 


The learned Advocate for the defendant-appellant farther 
contended that the plaintiff-respondent having by his own 
act voluntarily transferred his interest in village Salehdi, 
had deprived himself of his right to claim pre-emption in 
respect of that village, and inasmuch as his claim was lost 
owing to his own act, he was not entitled to claim pre- 
emption of the remaining property. In the view which 
we have taken as to the real nature of the transactidn, it 
is not necessary to express any opinion on this point. 


- The result is that this appeal is allowed, the decree of 
the lower appellate court is set aside and the plaintiff’s suit 
is dismissed with costs. 

Appeal allowed. 


RADHA DULAIYA (Defendant) 
versus 
RASHIK LAL AnD anotHes (Plaintiffs).* 


Family settlement—Hindu widow obtaining possession under— Adverse 


possession—Suit against person claiming through her—No relief to 
set aside adoption—Limitation Act (1X of 1908), article 118—Appli- 
cability of. 

There being some dispute between:the members of a Hindu 
family, the matter was referred to arbitration. Under the award 
which followed portion of the property was allotted to one S who 
was a widow. The arbitrators directed that S was to hold for her 
life after which the property was to revert to the brother of her 
deceased husband unless she adopted a son toher husband, in which 
case the son was to succeed. S was a minor at the time of arbitra- 
tion but subsequently she obtained possession under the award. 
Without actually making an adoption she declared one D to be 
her adopted son. Within 12 years after her death the present suit 
was brought by the persons to whom the property was-to revert 
after D's death. 

Held, that D having obtained possession under the award, which 
was in the nature of family settlement, her possession could not 
be adverse to that of other members of the family. e : 


© * S. A, No. 1005 of 1921. 


VOL: XX.) HIGH COURT 815 


Heid, also that the suit being for possession of the property to 
which the plaintiffs were entitled under the award, was not a suit 
for declaration, that the adoption was invalid and was not barred 
by article 118 of the Limitation Act Basdeo v. Gopal, I. L. Rn 
8 All, 644, followed. 

SECOND APPEAL from a decree of H. J. Benn Esg., I. C. 8., 
District Judge of Jhansi, confirming à decree of KAWASA 
ABDUL ALI, Subordinate Judge. 


Sital Prasad Ghosh, for the appellant. = 
Surendra Nath Sen, for the respondents. 
.The judgment of the Court was delivered by 


SULAIMAN, J.—This is a defendant’s appeal arising out 
of a suit for recovery of certain property including a 5 anna 
4 pies zemindari share in village Patora Kalan anda6 pies 
share in Lalitpur. The plaintiffs’ case, as set forth in the 
plaint, was that the property in dispute was given to one 
Musammat Sarawan Duolaiya under an award dated 12th 
July, 1891, that she was to have possession of it for her 
life, and, under the said award, the property was to revert 
to the plaintiffs’ family, and that she died on the 3rd of May, 
1908, on which date the plaintiffs became entitled to recover 
possession of this property. 


The claim was contested mainly by the present defendant- 
appellant, Musammat Radha Dulaiya, who pleaded that in 
` fact there was no valid and binding award in existence, and, 

further, that her deceased husband, Damodar Das, had been 
adopted by Musammat Sarawan Dulaiya and had been in 
possession of the property as such; and, lastly, that the 
„claim was barred by time. Both the Courts below have 
decreed the suit. The defendant-appellant has come up in 
second appeal to this Court, and, on her behalf, the findings 
of the learned District Judge are challenged. 


The points for determination before us are really two. 
One is as to the validity of the transaction of 1891, and the 
second is the question of limitation.. 


It appears that one Janki Prasad had 4 sons by his first 
wife and five sons by the second. About the year 1891 two 
of the sons by the first wife had died leaving two widows, 
Musammat Ojhari and Musammat Sarawan Duolaiya. There 
were three sons by the second wife alive at this time. As 
the learned District Judge has remarked, it ws with the 
object of securing peace for the family that there was a 
reference made to certain arbitrators by Janki Prasad and 
his three sons by the second wife, on the one hand, and Ram 
Prasad ang Har Das, the sons by the other wife, acting for 
themselves and as guardians of the two minor widows of 
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‘their deceased brothers, on the other. The arbitrators made 


an award on the 12th July, 1891, under which half the pro- 
perty went to one branch and the other half was divided 
between Ram Prasad and Har Das and the two widows. The 
widows were to retain possession of the quarter share given 
to each for their lives in lieu of maintenance and, on their 
death, the properties were to revert to Ram Prasad and Har 
Das and their sons. There was, however, & provision in the 
award that the widows had power to adopt in writing a son 
from among the descendants of Janki Prasad, Ram Prasad 
and Har Das, and that in case any such adoption was made, 
the adopted son would become the owner of the property 
given to the widows. At the time when this award was 
made, Musammat Sarawan Dulaiya wasa minor and she 
does not appear to have attained majority till sometime 
about the year 1900. 


It is conceded before us that inasmuch as Musammat 
Sarawan Dulaiya was a minor at the time and had not been 
properly represented, the award as an award is not binding 
on her, but both the courts below have come to the conclu- 
sion that this transaction was really in the nature of a family 
settlement and, as such, was binding on all the members of 
the family even though some of them were minors at the 
time. About the year 1902 Musammat arawan, Dulaiya 
and the other widow applied to the Revenue Court for muta- 
tion of names in respect of the share in village Patora. The 
passage in the judgment of the first court shows that the 
names of Sarawan Dulaiya as well as Damodar Das were 
recorded jointly and Damodar Das was described as a minor 
under the sarparasti or management of Sarawan Dulaiya. . 
In the village Lalitpur, the defendants did not obtain posses- 
sion till after the year 1910, and that was under a will left 
by Janki Prasad. 


In our opinion there can be no doubt that Musammat 
Sarawan Dulaiya obtained possession of the share in village 
Patora in pursuance of’ the arrangement of 1891. In the 
first place, there is a finding to that effect by the -learned 
District Judge which, in our opinion, cannot now be dis- 
turbed. Furthermore, her own conduct in applying to the 
Revenue Court in the years 1902 and 1904 shows that she 
was endeavouring to obtain possession of the share given to 
her by the award. We are of opinion that so long as she was 
alive, her possession, therefore, in the circumstances cannot 
be deemed to have been adverse to the other members of the 
family. The finding of the learned District Judge is clearly 
to the effect that she obtained possession in pyrsuance of 
the arrangement arrived at between the various members of 


\ 
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the family in the year 1891. It is true that her narie was 
not actually recorded till long after 1891 but that may be 
explained by the circumstance that she had not attained 
majority till about the year 1900. 


On the question of limitation the learned advocate for 
the appellant first of all contended that the claim was barred 
by the 3 years rule as contained in Article 113 of the Limita- 
tion Act and he relied on the case of Yalewar Singh v. 
Bahori Singh ('). In our opinion Article 113 has no ap- 
plication whatsoever to the case. This is not a claim for the 
specific performance of any contract and that Article is 
inapplicable. 


Next it was contended that the claim in substance is for 
a declaration that the adoption set up by the defendant was 
inyalid and that, therefore, it is barred by Article 118 of the 
Limitation Act. On the question of adoption the learned 
District Judge has come to a finding of fact that in reality 
no adoption had taken place and all that had happened was 
that Musammat Sarawan Dulaiya had declared in the deed 
of 1902 that the defendant’s husband Damodar Das was her 
adopted son. It is, however, contended that whether the 
adoption did in fact take place or not, the claim is barred by 
Article 118 and reliance is placed on a case of this Court 
reported in Chunni Lal v. Sita Ram (2). In the first place, 
in ‘the plaint the plaintiffs did not seek any relief as to a 
declaration that the alleged adoption is invalid. The present 
suit was instituted after the death of Musammat Sarawan 
Dulaiya when the plaintiff, according to the case set forth 
in the plaint, were entitled to recover possession of the 
property. The suit is not merely a suit for a declaration 
that the defendant’s adoption is invalid. This view is sup- 
ported by a case of this Court in Basdeo v. Gopal (8). The 
case relied upon by the learned Advocate, for the defendant, 
namely, Chunni Lal v. Sita Ram (®), however, is not con- 
elusive. In the first place, it is directly opposed to the rule 
of law laid down in the earlier case quoted ; and, in the next, 
the learned Judges themselves did not decide the point 
finally for, at page 12, they remark: ‘As the trend of 
authorities in this Court is the other way and as it is unneces- 
-gary to discuss that point in the present appeal, we refrain 
from entering into that question.” 

The view taken in Chunnt Lal v. Sita Ram (?), has been 
followed by other Courts also. In our opinion the present 
claim, therefore, not being a claim merely for a declaration 

(1) [1904] 1 L. R, 26 All, 497. (a) [t911] I, L. Ra 34 All, 8. 

(3) {1886} I L, R, 8 All, 644. 
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that the defendant’s adoption is invalid, is not barred by 
Article 118 of the Limitation Act. 


As to the question of the claim being barred by 12 years 
adverse possession, we are of opinion that that contention 
also is without force. The present suit was instituted on the 
28rd of April, 1920, and Musammat Sarawan Dulaiya died 
on the 3rd of May, 1908, that is to say, just within 12 years 
of the institution of the suit. If the possession of Musammat 
Sarawan Dulaiya during her life-time was with the consent 
and acquiescence of the other members of the family and in 
pursuance of the award of 1891, it is clear that her posses- 
gion can in no sense have been adverse to the other members, 
of the family.- The right to recover possession arose on the 
death of the widow, and from that date the claim is well 
within time. 


On behalf of the defendant, reliance has been placedeon 
the ruling of their Lordships of the Privy Council in Sham 
Koer v. Dah Koer ('), but in that case it is to be noted that 
their Lordships were distinctly of opinion that it had not 
been proved that the widow had obtained possession of the 
property in suit under any family arrangement at all. The 
evidence being nil and the widow not being entitled to actual 
possession of the property, their Lordships held that her 
possession must be deemed to have been adverse. In the 
present case we have already remarked that the finding of 
the learned District Judge is that the widow did obtain 
possession of this property under the award which embodies 
the arrangement arrived at by the various members of the 
family. The Privy Council case, therefore, is distinguishable. 
The plaintiffs’ case thus is not barred by time. We think, 
therefore, that the view taken on both these points by the 
Lower Appellate Court is correct. The appeal fails and is 
hereby dismissed with costs. 


` Appeal dismissed. 
(1) [1902] I. L. R., 29 Cal, 664. 
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FULL BENCH. 


SHIB DAYAL (Plaintiff) 
VET SUS 
MEHARBAN anp orngrs (Defendants).* 
Limitation (Act IX of 1908), Arts. 80, 116—Default—Time to run 
Jrom—Bond, payable in twelve years— Interest payable periodically 
— Whole amount becoming due in case of payment arly year. 

Where the terms of a mortgage-deed provided that the mortgagor 
would pay interest annually but that in case of default, it would be 
open to the mortgagee either to add the interest due to the princi- 
pal and charge compound interest or to sue for principal at once, 
which was otherwise payable in 12 years, Ae/d, that the bond did 

* not fall either under Art. 66 or Art. 68 or Art. 75, but fell under 
Art. 80 read with Art.116 of the Limitation Act of 1908, and time 
began to run against the mortgagee from the date of the first 
default in payment of interest and, therefore, the suit for sale on 
the basis of the mortgage-deed or for simple money decree against 
the mortgagor, brought beyond 3 yearsfrom the date of first default, 
was barred by limitation. Ball ve Stowell, I L. R., 2 All, 322; 
Har Narain v. Ram Prasad, 8 O. C, 77, approved 

SECOND APPEAL from the decision of the District Judge 
of Moradabad. 


The facts of the case are as follows :— 


On the 16th of November, 1905, one Gokul executed a 
simple mortgage-deed in favour of Shib Dayal. The princi- 
pal sum secured was Rs. 700 and interest was stipulated at 
8 annas per month. The interest was to be paid annually, 
and, in case of default, it was to be added to the principal 
and componnd interest was to be charged et the above men- 
tioned rate. In default of payment of interest any year, 
the creditor was given the option to sue for the principal at 
once. The principal was stipulated to be paid within 
twelve years. Nothing was paid. On the 6th of November, 
1919, the mortgagee brought a suit for sale upon his mort- 
gage. The defendants did not appear. The Court beld 
that the suit for sale was time-barred but ‘granted a simple 
money-decree against the defendants. Both parties appealed. 
The appellate Court dismissed the plaintiff-mortgagee’s suit 
in toto. 

The plaintiff appealed. 


Baleshwari Prasad (with M. L. Agarwala and Gulsari 
Lal), for the appellant, submitted that a suit to recover 
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money on the basis of a mortgage-deed by sale of the 
hypothecated property was governed by Act. 182, schedule 
1 of the Limitation Act (Act IX of 1908) which provided 
a period of 12 years’ limitation from the date the money 
became due. The question was ‘“ when did the money 
become due”? and the answer depended upon the terms of 
each particular contract and the intention of the parties to 
be gathered from it. If the time began to run from the 
date of the first default in the paymént of annual interest, 
i. e., from 16th November, 1906, the suit was time-barred. 
But if time was to be reckoned from the date ef repayment 
of principal and interest as provided for in the bond, the 
suit was not time-barred. 


It was quite clear from the terms of the mortgage-deed 
in suit that the creditor was given two options in case of 
default in payment of interest annually, namely, either to 
sue at once for the whole, that is the principal and interest, 
or to let the interest mount up at compound rate. Sucha 
covenant gave the mortgagee an option which could not be 
taken away by Statute unless the grant of guch an option 
was illegal. Ifthe mortgagee did not choose to exercise 
his option of suing for the whole amount due on default of 
payment of interest annually by the mortgagor, it could not 
be said that the time began to ran from such abstention. 
In this case the mortgagee had exercised the second option, 
and, therefore, money did not become due until 12-years 
fixed for repayment of principal had expired. 


[Watsa, J.—What is your authority for the proposition 
that money becomes due if the creditor chooses to sue but it 
ig not due if he does not sue ?| 


He relied upon 


Mata Takaly Bhagwan Singh. [1921] 19 A L J. R., 406. 
Girdhari Lal v, Govind Ram, [1921}) 19 A. L. J R., 456. 


One of the Judges who decided the latter case was also a 
member of the Full Bench in 


Gaya Din v. Jhamman Lal, I. L, R., 37 All, 400. 


The Full Bench case was distinguished because, in that 
case, no option had been given. The mortgagee was bound 
under the terms of the deed, to sue at once on default of 
payment of interest, and the Full Bench held that money 
became due on the date of first default. The present case 
was similar to that reported in 19 A. L. J. R., 456 as it 
provided an option clause which was clearly for the benefit 
of the mortgagee. If the mortgagee did not choose to exer- 
cise the option, the money did not become due. 
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(Carer Justioz.—‘‘Money due” means money presently 
payable. | 
If money became due on mere default of payment -of 
interest, the mortgagor could, by making one intentional 
default, sue for redemption. The result was that although 
a period was specified for payment of money, the mortgagee 
could not resist the suit for redemption because the money 
had become due which meant payable as explained in 
later cases, 
Gi-dhari Lal v Govind Ram, [1921} 19 A. L. J. Rọ, 456. 
Pancham’y Ansar Husain, [1921] 19 A, L. J. R., 592. 
The Full Bench case reported in 
Gaya Din v Jhamman Lal, 1. L. R., 37 All, 400, 
really decided that where under the terms of the deed the 
mortgagee was bound to sue on the first default, the money 
became due on the first default. But if an option was given 
to the mortgagee, time did not begin to run necessarily from 
the date of the default. 

“ [The dissentient judgment of Bangers, J.,in the Full 
Bench case, was right. The judgment of Rionarps, O. J., 
proceeded upon the authority of two English cases 

Reeves v, Butcher, [1891] 2 Q B. D, 509, 
and 
_ Hemp v. Garland, [1843] 4Q B., De, 5194 
The case of Reeves v. Butcher depended upon the special 
terms of the contract in which no option was given. The 
lender had to sue on the happening of a certain event. 
Hemp v. Garland was the case of an instalment bond to 
which Art. 75 of the Limitation Act was applicable. There 
was no warrant for importing the words of Art. 75 into 
Art. 182 of the Limitation Act. 
He further relied upon 
Nama v. Ammani Amma, [1916] I. L R., 39 Mad, 981; 
Nettakaruppa Goundan v» Kumarasami Goundan, [1899] I. L. 
R., 22 Mad, 20; 
Ram Prasad v, Qadro, [1917] 20-0. C., 132 ; 
Sheikh Mubarak Ali v, Lala Gopi Nath, [1918] 50 La J., 73 
He was also supported by the observations of their Lord- 
ships of the Privy Council in 
Juneswar Das v, Makabir Singh, [1875] 1 Cal, 163. 
The case of 
Sitab Chandar Nahar v. Hydar Mulla, [1897] I L R, 24 
Cal., 281, 
was, no doubt, against him; but it was decided upon the 
analogy of execution cases. The Oalcutta High Oourt had 
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Orvik held that where a decree was for payment of money by 
Ta instalments and an optional right was given to the decree- 
aioe holder to realize the entire decretal amount on default of 
Sam Dayan payment of any one instalment, the decree-holder was bound 
v. to execute the decree at once. But this Court had taken a 
MEHABBAN. contrary view in 
Shanker Prasad v, Jalpa Prasad, [1894] L L. R., 16 AlL, 371, 


and, therefore, the case in 24 Oal. lost its importance. 
Even, after Gayadin’s case, this Court had held in analogous 
cases relating to execution of decrees payable by instalments 
and containing the default clauses, that the decree-holder 
was not bound to execute the decree at once on default. 

Under Section 63 of the Contract Act a promisee could 
dispense with or remit the performance of a promise, or 
could even extend time for its performance. 

s The Full Bench case in : 

Gaya Din v. Jkamman Lal, I. L. R., 37 All, 400, 
could also be distinguished onthe ground that the bond in 
that case was an instalment bond. The present case was 
not a case of instalment-bond. He, therefore, submitted that 
the decision of the majority of the Judges in the Full Bench 
case of Gaya Din v. Jhamman Lal, was not right. 

On the question of personal liability it had been consis- 
tently held by this Court that ina suit to obtain a simple 
money-decree, on the basis of a bond, time began to run 
after the expiration of the stipulated period. Such a suit, 
if the bond was registered, was governed by Art. 116 read 
with Art. 66, schedule I of the Limitation Act. He relied 
upon the following cases:— 

Gaya Din v. Sher Ali, (1917) 15 A. L. J Rao 313. 

Makrand Singh v. Kallu Singh, |1919) 17 A. L. J. R., 647. 

Shyam Lal v. Teharyia Lakkmi Chand, [1920] 18 A. L. J. 

Ray 475s 

Mata Tahal v. Bhagwan Singh, [1931] 19 A. Li J. Rọ, 406. 

Narain Babu v. Gouri Prasad, [1879] 1. L. Ru, 5 Cal, 21. 

The creditor was not bound to sue as soon as there was 
failure in payment of instalment of interest°any year. It 
was open to him to do so or not. 

(Wars, J.—Why should limitation run from one date 
in case of mortgage security and from a different date in 
other cases ?] 

The difference was due to the different words ia Art. 66 
and Art. 182 of thé Limitation Act. 


[Suiaman, J.—Art. 66 applies to single bondg. This is 
a bond subject to a condition and is governed by Art. 68.] 
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He submitted that it was a single bond. 


A single bond was one which contained no penal clause. 
The present bond was nota bond subject to a condition 
because no condition was attached to the payment of money. 
Even if Art. 68 applied, every successive breach gave a 
fresh cause of action and a fresh start for limitation. 


He cited 


S. G. Ramanatham Chetty v. A S. Ragammal, 27 I. Ce $49. 


Surendro Nath Sen, for the respondents, was not called 
upon to reply but he cited the following authorities :— 
Tulshi Ram Shukul v, Mohd, Hadi, 32 1. C, 551. 
Sham Sundar v, Abdul Akad, 31 I.C , 808. 
Ram Das v. Mohd. Said Khan, 20 A. L. J. R., 346. 


The judgment of the Court was delivered by 


Piacott, J.—Second Appeal No. 801 and Second Ap- 
peal No. 802 of 1920 are plaintiff’s appeals arising out ofa 
suit for sale, on the basis of a mortgage-deed, dated the 16th 
- of November, 1905, executed by the father of the present 
defendants in favour of the plaintiff. The defendants did 
not put in an appearance in the court of first instance and 
no written statement was filed on their behalf. The learned 
Subordinate Judge, relying on a clause in the mortgage-deed, 
which entitled the mortgagee to sue for the whole amount of 
principal and interest, on default of payment of annual in- 
terest, held that the claim to enforce the charge was barred 
by time under Article 132 of the Limitation Act, but he was, 
however, of opinion that the personal remedy was not barr- 
ed. He, accordingly, granted the plaintiff a simple money- 
decree. s 


Both parties appealed to the learned District Judge who, 
holding that the personal remedy also was barred, dismissed 
the whole suit. The plaintiff appealed to this court from the 
lower appellate court’s decrees and his appeals came up for 
hearing before a Bench of this Oourt which, in view of some 
apparent conflict of opinion, has referred these cases toa 
Fall Bench. There are only two points which arise for our 
determination :— 


(1) Whether the plaintiff’s claim to enforce the charge by 
sale of the mortgaged property is barred by time. ; 


(2) Whether, in any case, he is entitled to a simple money- 
decree. , 

As some argument has furned on the actual wording of 
the document in suit, we think it desirable to quote the ope- 
rative portion of it in full. It is as follows :— 
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“I hereby covenant and give in writing that I shall pay the money 
aforesaid with interest at the rate of 8 annas per cent., per mensem, 
within a period of twelve years and shall pay interest from year to 
year. In case of non-payment of interest from year to -year, the 
creditor has the option to add the interest to the principal and to 
charge interest thereon at the aforesaid rate or to recover through 
court principal and interest from me and hypothecated property and 
also from my other movable or immovable property and from my 
person within the stipulated period. The period fixed shall not bar 
the claim. In case of non-payment within the stipulated period, 
the’creditor shall have the power to recover the money, principal 
and interest together With compound interest fram me, mortgaged 
property or other movable or immoveable property of mine. If I 
am not able to pay the money within the stipulated period and with 
the consent of the creditor the money remains unpaid, the interest 
and compound interest at the aforesaid rate shall continue to run 
at the stipulated rate till the date of realization "’ 


It ig clear from the terms of this document that the ordi- 
nary period fixed for payment was 12 years, and, if no default 
were made, the mortgagee would not have been entitled to sue 
for the recovery of his money before the expiry of the period 
fixed. If, however, a default were made in payment of the 
annual interest, it would be open to the mortgagee, if he so 
desired, to sue for the whole amount of principal and in- 
terest ; "and it is clear that, in that case, the mortgagor could 
not succeed on the plea that the claim was premature. On the 
other hand, there is nothing in the deed which makes it ob- 
ligatory on the mortgagee to sue as soon as a default is made. 


Now, there can be no doubt thata suit for sale on the 
basis of a mortgage-deed is one to enforce payment of money 
charged upon immovable property within the meaning of 
Art. 132 of the Limitation Act of 1908. The previous deci- 
sions to the contrary were overruled ‘by their Lordships of the 
Privy Council in the case of Vasudeva Mudliar v. Srinivasa 
Pillai (1). This view has been accepted by the Legislature and 
the wording of Article: 132 has remained unaltered and a 
special period of grace provided for in section 31 of the new 
Act. 

It being beyond question that Article 132 applies, we have 
to look to the words in the third column of that Article in 
order to determine the point of time from which limitation 
begins to run. The period of limitation is 12 years from the 
time “when the money sued for becomes due”. We have, 
therefore, to answer the simple question, when did the money 
become due in the present case ? Obviously money becomes 
due as soon asit becomes payable by the mortgagor to the 
mortgagee, that is to say, ag soon as it can be legally recover- 
ed by the mortgagee. The question whether the ‘mortgagee 


(1) [1907] I, L. R, 30 Mad,, 426 
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chooses to wait and does not sue at once, is wholly immaterial. 
The money might be due and yet the mortgagee may not like 
to call it in at once and may safely wait for a period of 12 
years. Examining the terms of the mortgage-deed in this 
light, it is obvious that as soon as the first default was made, 
a right accrued to the mortgagee to sue for the whole sum 
with interest. Whether he chose to avail himself of it or not, 
is another matter. On default having been made, the money 
certainly did become due at once ; the mere circumstance that 
the creditor had the option of not calling in the money cannot 
wipe out the fact that the money had in fact become due. 


The view expressed above is undoubtedly in consonance 
with the rule of law prevailingin England. In Hemp v. Gar- 
land (!), it was remarked, “if he chose to wait till all the in- 
stalments became due, no doubt he might do so; but that 


which was optional on the part of the plaintiff would not effect ` 


the right of the defendant, who might well consider the action 
as accruing from the timethat the plaintiff had a right to 
maintain it. The statute of limitation runs from the time the 
plaintiff might have brought his action, unless he was sub- 
ject to any of the disabilities specified in the statute”. This 
case was followed by the English Court of Appeal in Reeves 
v. Butcher #), where money had been lent for a fixed period 
of 5 years “subject to the power to call in the same at an 
earlier period ” under certain events including a default in 
the payment of any quarterly interest for 21 days. It was 
held in that case that a claim brought more than six years 
after the first default was barred by time inasmuch as the 
cause of action arose on the first default, and that the time 
began to run from the earliest time at which the plaintiff 
could have brought her action. These cases are accepted 
laws in Evgland (vide Passim Halsbury’s Laws of England, 
Vol. XIX, p. 44). 


It has been very strongly urged before us that the effect 
of holding that time begius to run from the first default 
would be to strike out an important clause under which the 
mortgagee is given the option to wait, and this would be 
going against the exprese intention of the parties. But it is 
not quite easy to see what is really meant by saying that 
the mortgagee has the option of suing or not suing. In 
either case, he is not bound to sue at once; he can, in fact, 
wait for 12 years. If by the word “‘ option” is meant that 
the parties agree that although the money does become re- 
coverable yet the mortgagee can wait and at the same time 
keep the statute of limitation in abeyance, then it would be 
a case of contracting out of the Statute. An agreement of 
this kindecan never have the effect of preventing the period 


C) [1842] 62 R. Rẹ, 423 at 426. (3) [1891] 2 Q. B. D., 509, 
xx 104 R ! 
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of limitation from running out. But as a matter of fact 
there is in the deed no covenant that limitation will 
not.begin to run, and the option after all might not 
mean anything more than that a forbearance to sue would 
not disentitle the mortgagee from claiming interest, but 
that interest would continue to run though no suit is 
brought for some time. If this only is the intention of the 
parties, then no difficulty whatsoever arises. 


- Our attention has not been invited to any pronouncement 
of their Lordships of the Privy Council which would cover 
the point arising in this case. The only Privy Council case 
‘to which reference has been made is that of Janeswar Das — 
v. Mahabeer Singh (1). Although it is conceded that the’ 
-point before us did not directly arise in that case and the 
‘remark relied upon by the learned Vakil for the appellant 
was a mere obiter dictum, nevertheless any observation of 
their Lordships is entitled to the greatest weight and shanld 
be a guide to us, It is, therefore, necessary for us to consi- 
der that case carefully. There was a mortgage-deed executed 
on the 21st of June, 1856, which was subsequently registered 
and under which it was stipulated that the money would be 
repaid in June, 1866, but that in the event of the lands be- 
ing sold in execution of a decree obtained by a third party, 
the mortgagee would be at liberty at once to sue for the re- 
covery of the debt. On the 18th May, 1865, the lands mort- ` 
gaged were actually soldin execution of a simple money- 
decree. On the 30th of August, 1871, that is, more than six 
. years after but within 12 years of the date of the sale, a suit 
to recover the amount on the mortgage-deed was institut- 
ed. The defendants pleaded that clause 16 of Act 14 of 
1859, which was the general clause applicable to suits for 
which no other limitation was expressly provided, was appli- 
cable, and that the claim was barred by the six years rule. 
Their Lordships repelled this contention holding that the ` 
clause applicable was clause 12 which governed suits “for 
recovery of immovable property or of any ‘Interest in im- 
movable property to which no other provision of this Act 
applies”. Referring to the contention of the counsel for 
the defendants that the six years rule applied, their Lord- 
ships remarked that they must not be supposed to give any 
countenance to the argument that the suit would have been 
barred if the limitation of six years under clause 16 had 
been applicable to it. 


Now itis to be noted that in the old Limitation Act of 
1859 there was no clause which in any way corresponded 
to Article 132 of the present Limitation Act and their Lord- 
ships felt constrained to apply the general article for re- 


(x) [1875] I. L. R., 1 Cal, 163. 
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covery of immovable property corresponding to the present 
Article 144. No one contends that that applies in the pre- 
sent case. Furthermore the counsel for the appellant was 
driven to fall back on the omnibus clause 16 for “suits for 
which no other limitation is hereby expressly provid- 
ed”, corresponding to the present Article 120 which, 
it is contended before us, is inapplicable to the present 
case. In fact, there is a uniform course of decisions in 
all the High Courts that Article 116 of the Limitation 
Act would be applicable to a mere money claim based on a 
registered bond, and not the general article 120. Their 
Lordships of the Privy Council also have, in the recent case 
of Tvicomdas Cooroji Bhoja v. Sri Sri Gopinath Ju Thakur (!) 
accepted the interpretation put on Article 116 in a long series 
of Indian decisions and held “that the compensation for the 
breach of a contract” doés not only point to a claim for un- 
liquidated damages but is used in a very wide sense and in- 
cludes a claim for payment of a certain sum. Itis, there- 
fore, obvious that the case of Juneswar Dass v. Mahabeer 
Singh (#) cannot, in any way, be taken to have decided the 
point which arises before us, nor had their Lordships then 
to interpret the meaning of the expression ‘‘when the money 
sued for becomes due” which we have to consider. 


Coming to the Indian Courts we find that the decisions - 


have by no means been uniform. We do not, however, feel 
called upon to review the numerous authorities of the courts 
other than our own. We simply content ourselves with 
mentioning a few cases Holding the two opposite views. 


Shilatt Chand Nahar v. Hyder Mallu(®), Perumal Ayyar v. 
Alagirisami (4) and Jagdeo Singh v. Bat Govind Singhi5) tend 
to support the view that time begins to run from the date of 

, the first default. 


Nettakaruppa Goundar v. Kumarasamt Goundar (6) and 
Narna v. Ammani Amma (7) favour the contrary view. 


The case of Shankar Prasad v. Jalpa Prasad (8) was the 
case of execution of an instalment decree for which different 
considerations altogether might arise. We consider it un- 
necessary to express any opinion about that case. 


The case of Maharaja of Benares v. Nand Ram (°) was the 
case of an instalment bond which was governed by Article 
75 which expressly provides that the payee or obligee may 


(1) 25 GL. J., 279. (2) [r875] I L. R, 1 Cal, 163. 
' (3) [1896] 24 Cal, 28r. (4) [1896] zo Mad., 245. 

(5) 2 L C, 653. (6) [1897] 22 Mad., 20. 

(7) [1916] 39 Mad., 98r- (8) [1804 I. L. R, 16 All, 371. 


(9) [1907] 1. L Re 29 All, 431. 
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waive the benefit of the provision entitling him to sue for 
the whole amount on default being made. 


The cases of Ajudhiav. Kunj Lal (!) and Muhammad 
Abdul Majid Khan v. Ahmad Said Khan (2) are also cases 
under Article 75 and have no direct application to the 
present case. 

The leading case in point is the case of Gaya Din v. 
Jhamman Lal (8). In that case the majority of the learned 
Judges held that money “becomes due” within the mean- 
ing of Article 132 and time begins to run from the 
date of the first default. The learned Chief Justice re- 
marked: ‘It seems to me that the money is due when 
it can be legally demanded, and it is admitted in the present 
case that the money, secured by this mortgage, could 
have been legally demanded and recovered after the first 
default, and hada suit been brought for its recovery by 
sale of the mortgaged property, the defendants’ could “not 
have pleaded that such a suit was premature.” We entirely 
agree with this view and consider that it lays down the 
right test to apply in such cases. BANEBJI, J., in his dis- 
senting judgment, was mainly influenced by the circum- 
stance that under ‘the terms of the mortgage-deed then in 
suit, the mortgagee was “‘competent to wait for the full period 


_of 10 years stipulated in the bond and it is not obligatory on 


him to call in the money on the’ occurrence of a default in 
the payment of the instalments”. We are, however, distinct- 
ly of opinion that the question whether the mortgagee is 
bound to sue or not and whether he does at once sue or not, 


. is wholly irrelevant to the issue. So long as he can sue, even 


though he does not choose to sue, the money has become 
due. We have, therefore, no hesitation in saying that. the 
view taken by the majority of the learned Judges in the Full 
Bench case referred to above was correct. f 
The case of Mata Tahal v. Bhagwan Singh (4) suggested 
a rule contrary to that laid down by the Full Bench. Nei- 
ther the report nor the judgment, however, shows'that the 
previous Full Bench case was brought to the notice of the 
learned Judges. We shall have to revert to this case in 
connection with the second point raised in these appeals. 


In the ease of Gtrdhart Lal v. Govind Ram (5) the mort- 
gage-deed had provided that in the event of non-payment 
of interest for two consecutive half-years, the- mortgagees 
would have the power either to benefit themselves by charg- 
ing compound interest or to sue without waiting for the 
period fixed for the whole of the principal and interest 

(x) [1908] I. L. R., 30 All, 123. (2) [1913] L L. R.,35 All, 455. 

(3) (1915) I. L. R., 37 AlL, 400. (4) [1921] 19 A. L. J. R,, 406, 

(5) [921] 19 A. L. J. R , 456. 
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or to sue for the interest alone. The learned Judges were 
of opinion that when three options were given to the mort- 
gagees and they “did nct choose to exercise the option of 
suing for the whole amount on default of the payment of 
two consecutive instalments of interest by the debtor, it 
cannot be said that the time began to run from such 
abstention”. The previous Full Bench case was distinguish- 
ed on the ground that “in that case no option, so far as 
we can see from the recital of the terms of the bond given 
therein, was given to the creditor”. We think that this 
ground of distinction is not well founded. In the Full 
Bench case the mortgagee was given ‘ the liberty to realise 
the entire amount with interest ” and “if the mortgagee in 
his desire for interest does not bring a suit on any default, 
the interest shall continue” and the judgment of Banznai, J., 
proceeded on the ground that the mortgagee had such an 
option. In any case, as we have already remarked above, 
the mere fact that a mortgagee has the option to sue or to 
wait would not prevent the money from becoming due and 
limitation running under Art. 132 against him. ° 


In the case of Pancham v. Ansar Husain (1) the Full 
Bench case was followed, though presumably in deference 
to the view expressed in the earlier case of Girdheri Lal 
v. Gobind Ram (2) a point was made that in the deed in 
question no option whatsoever was given tothe mortgagee 
in the matter. We have already said that any distinction 
based on the existence of an opinion is a distinction with- 
out a difference and was, moreover, an error of fact. An 
option was given. 


In the case of Nathi v. Tursi (8) the view expressed in 
the case of Maia Tahal v. Bhagwan Singh (4) was dissented 
from on the ground that it was in conflict with the Full 
Bench ease, and it.was held that “the Statute in our view 
must run from the date ofthe first default. The liability 
to pay or, in other words, the test of whether money becomes 
due or not is the obligation which the borrower has taken 
upon himself by his signature to the written document.. It 
cannot depend on the volition of the ereditor.” 


The case of Ram Das v. Muhammad Said Khan (5) is, so 
far as we have been informed, the latest reported case of 
this court following the previous Full Bench case. 


Both on principle and the balance of authority, therefore, 
we are of opinion that the view taken by the court is correct 
and that the first default having occurred more than twelve 
(1) pee 19 A. L. J. R, 592, (2) prod 19 À. L. J. R., 456. 
(3) [rozt] ro A, L. J. R, 712. (4) [r921] 19 A. L. J. R, 406. 

< (5) T1923] 20 A. L. J. Ru, 346. 
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years before the suit, money sued for became due then and 
the present claim for the enforcement of the charge is bar- 
red by time under Art. 132 of the Limitation Act. 


There remains the second question whether even if the 
mortgagee cannot get a decree for sale he is nevertheless 
entitled to a simple money-decree. Although the relief for 
recovery of money otherwise than by enforcing the charge 
would be governed by another article with a different per- 
iod fixed, yet it would be a startling thing to find that the 
time for recovery of the amount due by sale of the property 
has begun to run while that for reverting it as a simple debt 
has not yet started. One would suppose that the cause of 
action would be the same for both, though different periods 
might be fixed for the enforcement of the two reliefs. There 
is one case in which it has been actually held that although 
defuults were made yet the mortgagee was not bound to sue 
for the whole money as soon as there was failure in pay- 
ment, and that time did not begin to run till after the date 
originally fixed. This is the case of Mata Tahalv. Bhagwan 
Singh (3) already referred to. Let us examine what the 
decision in this cage comes to. The mortgagee has'a right 
to sue for the whole money if a default is made and his suit 
cannot be thrown out on the ground that it is premature. 
He has a perfectly good cause of action to sue if he go 
chooses, yet the limitation does not begin till the date 
originally fixed arrives. The result is that the mortgagee 
can sue long before the period of limitation for his suit 
begins torun. This is a reductto ad absurdum. We must, 
therefore, examine the premises on which the conclu- 
sion is based. The learned Judges have not quoted the 
article which, in their opinion, was applicable, but from 
the remark that the mortgagee had the option to wait 
till “‘ the period fixed,” we take it that-they intended to 
apply Article 66 read: with Article 116 of the Limitation 
Act. This would bein harmony with three earlier cases, 
namely, the case of Gaya Prasad v. Sher Ali (?), Makrand 
Singh v. Kallu Singh (3) and Sham Lal v. Tehariya Lakhmi 
Chand (4). ín the last mentioned case TupDBALL, J., while 
referring to the two earlier cases, remarked ‘ whether 
these decisions are right or wrong, we can see no reason 
whatsoever, in the present case at any rate, for expressing 
any opinion to the contrary. One of us was a party to 
one of these decisions and until these decisions are set 
aside by a larger Bench, we can see no reason why we should 
not follow them”. . 

(1) [1921] 19 A. L. J. Rẹ 406. (2) [1917] 15 A. L. J. Ra 313. 

(3) [1919] 17 A. L. J. Re 647- (4) [1920] 18 A. L. J. R,, 476. 
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There can be no doubt that the basis of these decisions, Cres 
namely, that the claim for a personal decree is governed TF 
by a different Article and not by Article 182, and that, DOE 
therefore, the Full Bench ruling in Gaya Din v. Jhamman Sms Davar 
Lal (1) is inapplicable, is perfectly sound and cannot be- w | 
questioned. The mistake which was madein Gaya Prasad MEHARBAN. 
v. Sher Ali (7) was in assuming that it was Article 66 read Pisoaud 
with Article 116 which governed the case. Inthe subse- © ‘99% 
quent cases referred to above, it was simply taken for 
granted that Article 66 applied. We think that this was 
not a correct view. The expression ‘single bond” used 
in Article 66 is clearly borrowed from the English Law. In 
Lord Halsbury’s Laws of England, Vol. 3, page 80, it is 
said that ‘‘a bond merely for the payment of a certain 
sum of money without any condition in or annexed to. it, 
is called a simple or single bond, and that such instruments 
are rarely, if ever, met with at the present day ”...whereas 
a “double” or “conditional bond” is a form of bond 
accompanied by a condition in the nature of a defeasance 
providing that on due performance of the condition the bond 
shall be void. This distinction was very clearly pointed 
‘out by Corus, L. J., in re Dizon Heynes v. Dixon (8). 

Now the bond in the present case is in marked contrast 

with that before the Full Bench in Husain Ali Khan v. 
Hafis Ali Khan (4) which was obviously a single bond 
without any condition attached and it was then rightly 
held that Article 66 read with Article 116 applied. The 
bond in suit in the present case cannct at all be called 
a single bond within the meaning of Article 66. The period 
primarily specified for payment is 12 years, but it contains 
the condition that in case of non-payment from year to 
. year the creditor would either add the interest to the prin- 
cipal and charge interest thereon or use for the whole 
money and realise the amount from the property hypothe- 
cated as well as the other property of the mortgagor. It 
further provides that in case the money is not paid within 
the stipulated period, compound interest will continue to 
run till realization. In our opinion such a bond cannot 
be regarded as a single bond, the time for suing on which 
runs only from the day specified. 

The expression * bond subject to a condition” as used 
in Article 68 seems also to have been borrowed from the 
English Law and refers to what is there called a double or 
conditional bond with a condition in the nature of a defea- 
sance. The bond in question is not such a bond either. 

Nor is it an instalment bond within the meaning of Art. 

(t) [ross] I L- Re, 37 All, 400. (2) {rgt7] 15 A. L. J. R, 313. 

:3) [1900] 2. Ch. Div., 561 at 582. (4) [1881] I. L. R., 3 All, 600, 
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75. In our opinion the case falls under Article 80 which 
governs a “bond not herein expressly provided for” in 
which case the time begins to run from the date when 
t the bond becomes payable”. It is to be noted that in the 
old Limitation Act XIV of 1859, which governed the case 
of Janeswar Vas v. Mahabeer Singh (1), there was no clause 
similar to Art. 80 of the new Act which could take the ‘case 
out of the general clause. Reading Article 80 with Article 
116 which would be applicable to a registered document, 
the period for recovery of.a simple money-decree on the 
basis of the registered deed in suit would be six years from 
the date “ when the bond becomes payable’. Now the ex- 
pression “becomes payable” is, in our opinion, very much the 
same thing as the words “‘ becomes due” used in Article 132. 
Consequently the cause of action for both the reliefs would 
‘arise at one and the same time, and the period of limitation 
for both would begin to run simultaneously. Of course in the 
case of the enforcement of the charge, the period would be 12 
years, whereas for a simple money-decree it would be only 6. 


In a very old case of Ball v. Stowell (2) SPANKIE, J., was 
of opinion that a bond, somewhat similar to the one before us, 
was neither an instalment bond, nor a single bond, nor a bond 
subject to a condition, and that, therefore, neither Art. 75 nor 
Art. 66 nor Art. 68 applied. He accordingly applied Art. 
80. The other learned Judge, however, took a different view. 


In the case of Harnarain v. Ram Prasad (8) the view of 
SPANKIE, J., was followed by CHAMIER, A. J. C., who pointed 
out that ‘‘asingle bondis a deed wherein a party acknow- 
ledges himself to be bound or indebted to another in a cer- 
tain sum of money which he promises to pay. If there is 
appended to it a condition that upon the performance of a 
certain act the bond isto be void. otherwise to remain in 
force, itis calied a bond with a condition.” 

We are aware that opinion in the various High Courts 
on this point is sharply divided. But agreeing with SPANKIE, 
J., and CHAMIER, A. O. J., we hold that the present bond doeg 
not fall either under Article 66 or Article 68 or Art. 75, but 
falls under Article 80 read with Article 116. In this view 
of the case the time began to run against the mortgagee for 
both the reliefs claimed from the date of the first default 
when the money became payable. The learned District Judge 
was, therefore, right in dismissing the suit iz» toto. 

The result is that both these appeals fail and are hereby 
dismissed with costs in all courts. l 

B. M. L. Appeal dismissed. 
(1) [1875] I. L R, 1 Cal, 163 (2) [r879) LL R32 All, 322. 

l 9! (3) 80.C, 77. . 
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PRIVY COUNCIL. 


VENKATA ROW (Plaintiff, 
DEV SUS 
TOLJARAM ROW ann oruzrs (Defendants) .* 


Hindu Law—TJoint family— Father and minor son—Claims under decrees 
in favour of the family—Compromise by father without sanction of 
Court — Release of claims—Order in Council—Construction—Addition 
of members to the joint family pendente lite—E fect. 


Claims of a Hindu joint family under decrees cannot be relin- 
quished by the manager where there are minors in the family. 
«Such a relinquishment by a compromise without the sanction of 
Court is wholly avoided by the suit of the minor when he comes of 
age, the other party to the compromise being at liberty to pursue 
his remedies against the decrees by way of appeal. The benefit 
obtained by the avoidance of the compromise is liable to bè shared 
by all the other members of the family who may have come into 
existence pendente lite. 


The High Court, on restoring an appeal to its file, ought -not to 
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BUCKMASTER, 
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Ener, 
MB. AMERRE 
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LAWExwog 
JEWEING, 


have stayed its prosecution by the appellant pending the disposal of - 


another appeal to the Judicial Committee. 


CONSOLIDATED APPEALS from a decree of the Madras 
High Court, varying a decree of a Judge of that Court 
in its ordinary Civil Jurisdiction and an order of the 
same High Court on a petition. 


Rajaram Row, the father of the appellant, on behalf of 
himself and as the guardian of his then minor son (the 
appellant), sued and obtained in 1896 and 1897 two decrees 
for large sums against the first respondent. The first res- 
pondent preferred appeals against these decrees. Rajaram 
and the first respondent entered into a compromise by which 
Rajaram released his claims and the first respondent with- 
drew his appeals. Sanction of the Court was not, however, 
obtained for the compromise. The present appellant, on 
attaining majority, challenged the compromise by suit which 
was ultimately decided by the Judicial Committee, in April, 
1913. Meanwhile in 1907 and 1910 respondents 3 and 4 
were born to Rajaram. The Order in Oouncil-of April, 1918, 
was as follows :—“ That an agreement of compromise dated 
November 21, 1897, and the satisfaction entered thereunder 
are not binding on the appellant, and that he ought to be 
remitted to his original rights under the decrees in suit 
No. 266 of*1886 in the file of the said High Court; that the 
suit, out of which this appeal arises, ought to be remitted 
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to the said High Court in order that issues No. 6 and No. 7 
may be disposed of.” The material issue for this report is 
No. 6 and is as follows :—‘‘6. Is the plaintiff entitled 
to recover, in any event, more than a moiety of the amount 
sued for ?” 


In pursuance of this Order, the suit on remand was tried 
by Wars, J. who, on December, 18th; 1913, delivered a 
preliminary judgment. He directed that the after born sons 
of Rajaram (respondents 3 and 4) should be brought on 
record. He held that the compromise of 1897 was binding 
on the half share of Rajaram and decreed that the appellant 
and the respondents 3 and 4 were together entitled to the 
other half share. He, accordingly, passed a decree on the 
24th March, 1914. i 


Against the said decree, both the appellant and the first 
respondent appealed to the High Court, the former clainting 
the whole of the decretal amounts and the latter contending 
that the appellant was entitled to a one-fourth share only. 
The first respondent also presented a petition to have his 
appeal against the decrees of 1896 and 1897 restored. 


The officiating Chief Justice (Anpur Raum, J.) and 


_ SESHAGIRI ÅYYAR, J., who heard the appeals and the petition 


together, delivered their judgment on the 30th August, 1916. 
They held that the declaration made by the Privy Council 
was not made in favour of the appellant individually but as 
representing the joint undivided family and that his claim 
for the whole decretal amount would be opposed to the order 
in Council made in 1913. They, therefore, affirmed the dec- 
ree of Wax1is, J. in these respects. On the first respondent’s 
petition, they restored his appeal (No. 4 of 1897) for hearing 
but stayed its prosecution pending the hearing of the present 
appeal by the Privy Council. 


The plaintiff-appellant, Venkata Row, died in 1920 and 
is represented by his sou in the appeal. Rajaram died in 
1919. The joint family was dissolved in 1917. 


De Gruyther, K. C. and Brown, for the appellants :— 


Venkata Row was entitled to recover the whole fund. 
The Order in Council made in 1913 affected the whole fund. 
Rajaram did not purport to alienate -his half share in the 
fund by the compromise. The principles applicable: to alien- 
ations of joint family property cannot be applied to a re- 
linquishment of decretal claims. 

Manjaya v. Shanmuga, 38 M , 684. 
Venkata Row’s claim was on behalf of the joint family. 
If the compromise were to be treated as a conveyance 
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of Rajaram’s half share, it should be treated as effecting 
a severance of the joint family. 
Ram Chunder v. Chunder Coomar Mundal, 13 M. I. An 181, 
Naro Gopal v, Paragauda, 41 Be 347. 
Soundararajam v, Arunachalam Chetty, 39 M., 159. 
Hurdy Narain Sahu v. Rooder Parkash Misser, Le Ry tt, L 
A.n 26. 


If so, Venkata Row is entitled to a half share and his after 
born brothers.(respondents 3 and 4) cannot have any share. 


» Upjohn, K. O. and Dube, for respondents 3 and 4. The 


compromise of 1897 is now treated by all the parties as - 


wholly ineffective. Tuljaram Rao petitioned for restoration 
of his appeal of 1897 and the appeal will be heard in due 
course. He, therefore, treated the compromise as wholly 
void. Venkata Row is entitled to recover on behalf of the 
joint family. It is said that the joint family was dissolved 
in 1917 and that there was no division before that date. 
Hence these two respondents are equally entitled to parti- 
cipate in the fund claimed by Venkata Row on behalf of the 
joint family. 

0. D. Murray, Solicitor-General for Scotland, and 
Ingram, for the first respondent. The Order in Council 
made in 1913 declared that the compromise was not binding 
on Venkata Row merely. The compromise was left valid 
as against others, including respondents 3 and 4. Raja- 
ram had power in 1897 to bind his after born sons by his 
acts. Mayne’s Hindu Law (8th Edition), para. 342. 

` Upjohn, KE. C., in reply .—The compromise could exist 
only as the act of the joint family.. The Order in Council 
made in 1913. declared that it ‘is not binding on the joint 
family and is wholly avoided. Rajaram did not enter into 
the cOmpromise as manager and did not intend to bind his 
after born sons. The terms of the compromise are consistent 
only with the continued existence of the joint family and 
cannot be regarded as a severance of the joint family status. 


De Gruyther, K.-C., replied in the first respondent's 
cross-appeal. 
The judgment of their Lordships was delivered by 


Lorp Buoxmaster.—tThe real question for determination 
‘on these appeals is as to the effect of a compromise entered 
into on the 21st November, 1897, between Rajaram Row, 
purporting to act both for himself and as guardian of his 
minor son, Venkata Row, and Tuljaram Row. The compro- 
mise related to certain claims, then existing between Rajaram 
Row and his son, as constituting a joint Hindu family, 


Lord 
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against Tuljaram Row, and it arose in this manner. Origin- 
ally Venkata Row, together with his four sons, Rama- 
chandra Row, Luchmand Row, Rajaram Row and Tuljaram 
Row, formed a joint Hindu family, governed by the Mitak- 
shara’ law. Venkata Row died in 1871, survived by his 
sons, and in 1881 the joint family was dissolved, and a 
division of the joint estate took place, leaving the great 
part of it in the hands and under the control of Tuljaram 
Row, who was the manager of the family. In 1886 a suit 
was brought by Atmaram, the son of Luchmand, against 
Tuljaram Row, for the purpose of ascertaining the extent 
of the family assets remaining in his hands, for the neces- 


` gary accounts, partition and other relief, and to this sit 


all the members of the family were parties. Two orders 
were made in that suit, one on the 21st October, 1896, and 
the other on the 17th August, 1897, and by these orders 
Tuljaram Row was decreed as liable to pay to Rajdram 
Row and his branch of the family certain sums of rupees. 
The compromise to which reference has been made was a 
compromise of the rights possessed by Rajaram Row and his 
son under these decrees. : 


The compromise was a very simple matter. It consisted 
in releasing Tuljaram Row from all liability to make the 
payments which he had been ordered by the High Court 
to make, payments which were on the face of them consi- 
derable in extent; and the only consideration mentioned 
was that Tuljaram would agree not to prosecute an appeal 
which he then had on foot against these orders. In other 
words, Rajaram Row, acting in his own interest and on 
behalf of his infant son, gave up and surrendered, without 
any further struggle, all'the rights to which he was then 
entitled, together with his son, in the decrees of October, 
1896, and August, 1897 


It is not ‘surprising, in these circumstances, that on 
Venkata Row attaining his majority in 1906 he should have 
taken steps to challenge the validity of this compromise. 
A suit was accordingly instituted by him under the name 
of Ganesha Row against Tuljaram and Rajaram Row seek- 
ing to recover the monies mentioned in the decrees as 
“the undivided son” of Rajaram Row. He failed both 
before the Judge of first instance and in the Court of Appeal. 
The matter then came before the Judicial Committee, and 
on 7th March, 1913, it was decided that the compromise 
did not bind, and could not bind, the infant, who ought 
to be remitted to his original rights under the decrees in the 
suits referred to, and the case was remitted to deal with the 


remaining issues on this footing. 
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Two further sons were born to ‘Rajaram Row before 
the case came on for hearing on remand, and as they 
were also members of the joint family with their father 
and the plaintiff, they were added as defendants and 
are the third and fourth respondents on these appeals. 
On behalf of the plaintiff it was argued that the com- 
promise became wholly ineffectual by virtue of the order, 
as the family had never been divided, that consequently 
the new ‘members of the family were entitled to their share 
and their rights could not be established if the compromise 
remained. ¢ 


Waxuis, J., before whom the remitted issues were tried, 
decided that Ganesha could only be entitled to a half-share, 
but as the further members of the family had come into 
existence, namely, two further sons of Rajaram, he directed 
that they should be added as defendants, and on this being 
déne, he decreed that Ganesha and his two brothers were 
together entitled to a half-share of the monies with interest; 
in other words, he gave Ganesha one-sixth of the whole. 
The judgment also dealt with other matters, no longer 
material, and it gave rise toas many a3 four appeals, of 
which it is only necessary to consider that of Ganesha, 
whose representatives are the'present appellants. His appeal 
failed because the High Oourt regarded the order of the 
Privy Council as rendering the compromise binding on 
Rajaram Row’s then existing share, but, in fact, the order 
only declared the compromise was not binding on Ganesha 
Row, who was remitted to all his original rights under the 
compromised suits. 


The appellants urge that in the events that have happened 
this entitles the whole family to sharein the whole fund, 
as otherwise the rights of the appellants would have been 
seriously curtailed by the order which intended that they 
should be preserved. 

Their Lordships think that this argument is well founded. 
The agreement of the 21st-November, 1897, did not purport 


to be a release of individual rights or shares in the fund at’ 


all; it did not purport to effect any division of the joint 
family estate that then existed between Rajaram and his 
son in the subject-matter of these decrees. On the contrary, 
what it purported to do was to release the whole of the 
debts that were then owing to the joints family, in considera- 
tion of Tuljaram not prosecuting his appeals. 

Now it has been held by this Board that that attempted 
arrangement failed so far as the infant was concerned ; and, 
if it failed so far as the infant was concerned, their Lord- 
ships think that in the events that have happened, it must 
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also be regarded as: failing wholly to convey any of the 
joint estate at all. They have arrived at that conclusion 
for these reasons. Rajaram Row, unless he was attempting 
to divide the joint family, could only deal with this property 
with the consent of his son or in his capacity as manager 
of the estate. In his capacity as manager of the estate 
he was ouly able to deal with it for certain limited purposes, 
and none of those purposes are, or can be, suggested as the 
consideration why these considerable sums were released. 
It follows, therefore, that the attempt ‘to alienate, or to 
release, from the estate these substantial portions of the 
joint family property failed, and that there was no efficacy 
given to the arrangement that was then contemplated. 


Their Lordships have expressly stated that this is their 
view of this agreement in the events that happened. It 
might possibly have been that different circumstances woyld 
have arisen if Venkata Row, the son, had predeceased his 
father, and there had been no further members of the joint 
Hindu family. In that case it is possible that the arrange- 
ment would have been one which Rajaram Row would have 
been unable to dispute ; but those are not the circumstances 
that exist at the present time. At the present time the 
joint family continues ; the joint family finds that this is a 
portion of the joint family estate which has been improper- 
ly alienated, and which they are entitled to recover. It, of 
course, follows equally upon that that Tuljaram Row will 
be entitled to prosecute his appeals and thetr Lordships 
are a little astonished to find that, although liberty has been 
given to him to proceed, an order has been made which has 
restrained the prosecution of these appeals until after the 
hearing of these appeals by this Board. Were this matter 
ordinary English litigation, of course no tribunal here would 
consider hypothetical rights, the exact character and extent 
of which could only be ascertained after the hearing of 
other pending litigation ; but unwillingness to let litigants, 
who have entrusted their disputes:to the Board for deter- 
mination, from a place so far distant as India, be.disappoint- 
edin receiving judgment, has led their Lordships to dis- , 
regard the ordinary rules that are followed in these matters, 
and to hear the appeal, notwithstanding the fact that it is 
impossible to know the exact amount upon which they will 
operate. 


In the result their Lordships will humbly advise His - 
Majesty that the decrees of the High Court ought to be 
set aside and that it ought to be declared that whatever 
sums may ultimately be recovered in respect of tha monies 
that were ordered to be paid by the decrees of the 2Ist 
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October, 1896, and the 17th August, 1897, referred to in the 
agreement of the 21st November, 1897, form part of the 
joint family estate which was constituted on the 21st Novem- 
ber, 1897, by Rajaram Row and, his son, Venkata Row. 
If, on the other hand, that family has, as is stated, been 
dissolved, the declaration will be that the shares in the 
monies are to be fixed as at the date of its dissolution. As 
regards the cross-appeal, the cross-appellants are entitled 
to. have the case remitted to the High Court to hear the 
appeal O. 8. A., No. 4 of 1897, and to issue a revised decree 
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in O. 8., No. 266 of 1866, finally determining the sum, if . 


any, that is due. 

As regards the costs, respondent, Tuljaram Row, must 
pay one set between the appellants and the respondents, 
Ramchandra Row and Radha Bai. 
: Appeal allowed. 
Douglas Grant.—Solicitor for appellant. 

Graham Pole.—Solicitor for ist respondent. 


H. 8. L. Polak.—Solicitor for respondents 3 and 4. 





K. RAMALINGA ANNAVI AND anoTHER (Appellants) 
versus 


NARAYANA ANNAVI ann otaers (Respondents). 


Hindu Law—Joint family—Severance of interest—Gifts to daughter— 
Father's power—Notice by member of separation— Sons’ marriages— 
Family's obligations. f 

Under the Hindu Law, itis open tothe members of a joint 
family to make a division and a severance of interest in respect 
of a part of the joint estate whilst retaining their status as a joint 
family and holding the rest as the properties of a joint undivided 
family. 

The father, under the Hindu Law, has undoubtedly the power 
of making, within reasonable limits, gifts of moveable property to 
a daughter. 

A member of a joint Hindu family clearly intimated to the 
co-parceners, by means of a notice, his intention to separate 
himself. ; 

Held, that that notice effected a separation so far as his branch 
of the family was concerned, and no obligation rested on the joint 
family in respect of his sons’ marriages. 


George Lowndes, K. C. and B. Dube, for the appellants 
(defendants Nos. 1 and 6). 


A. M? Dunne, K. C. arid Kenworthy Brown, for Narayana 
Annavi and his two sons, 
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t 
De Gruyther, K. C. and Narasimham, for Ramakrishna 
Annavi (defendant No. 2). 
R. M. Parikh, for Ponnu Ammal, was not called upon. 
G.R. Lowndes, K. O. and A. M. ’ Dunne, EKE. C., replied. 
` Their Lordships’ judgmient was delivered by 


Mr. AMEER ALI.—These two consolidated appeals from a 
decree of the High Court of Madras arise out of a suit which 
was brought by the plaintiffs in the Court of the Subordinate - 
Judge of Tinnevelly, on the 31st January, 1910, for a decree - 
for partition in respect of certain moveable and immoveable, 


. properties together with outstandings of a mbney-lending 


business on the allegation’ that they and the defendants 
Nos. 1, 2 and 3 formed members of a joint undivided 
Mitakshara family. The following pedigree will explain 
the relative positions of the parties and their respective 
contentions. 

gates ehe Raman Pe (died). Krishna isai (died). 
Annavi (died). 


Ananthanarayana ° Adopted son Avanthanarayana Annavi (died). 


Annavi (died) Natural son of Bamalinga Annavi. ° Married 
Bamsi Ammal (who died in 1891). 
| 


| | 
ae uis Son (died) Son (died). Muthuewami Ramallnge 





Annavi Annavi Annavi 
(died). (died) 1898. _ (died 1901). 
E EE 


Annavi(D W. 4). 


| 
Ananthanarayana Subramania Krishna Annavi Ramakrishna 


Annavi Annavi (died Nov., ’09) Anpavi 
(eee Pabove)=={ wife) sagen eka == (wife) Dharmi (D. 2). 
Ramal Ammal áhmi- Ammal (D 6). 
adopted (D. 2). aes (D. 5) Ramalingem, Ramalingam 


minor, (D. 1). (D. 8) 


l 
Lakshmivaraha Annavi (died Maroh, 1909). 





` Narayana Annavi Ponnu Ammal 
(P. 1). (D 4). 
l 
| 
Ramakrishna Krishnan, minor, 
Sabramanian, . (P. 3). ° 


minor, (P. 2). 
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For the convenience of reference Krishna Annavi at the 
head of the table may be called Krishna No. 1 and his 
grandson, the son of Ramalinga, as Krishna No. 2. Krishna 
Annavi No. 1 had two brothers, Raman and Subramania, 
who had separated from him in his life-time; and on his 
death his three sons, Muthuswami, Ramalinga and Laksh- 
mivaraha, with their sons, continued to hold and deal with 
their properties as members of a joint family. Ramalinga 
had five sons, whose names are given in the pedigree. One 
of them Anantha was adopted by Raman Annavi. On his 
death, somewhere in the sixties, his widow, Ramal Ammal 
purported to adopt’ Rama Krishna, her deceased husband’s 
brother, as a son to him. This adoption was held by the 
Courts to be invalid under the Hindu law as one brother 
cannot adopt another as his son. Ramal, however, remained 
in possession of Anantha’s property until her death in 1891, 
when it was divided among his reversionary heirs of whom 
the three sons of Krishna Annavi No. 1 were the principal 
sharers. Subramanis, the fourth son of Ramalinga, appears 
to have died without issue, leaving Lakshmi Ammal, his 
widow, who is defendant No. 5. Rama Krishna’s adoption 
having been set aside, he remained a member of his branch 
of the family and is now constituted as defendant No. 2 in 
the present action for partition. His son, Ramalinga No. 
2, is joined with him as defendant No. 3. Defendant No. 
1 is the son of Krishna No. 2, the second son of the first 
Ramalinga who died in 1909. The defendant No. 1 was an 
infant at the time of suit and appears by his mother, defend- 
ant No. 6. Muthuswami died in 1898, and Lakshmivaraha 
in 1909. The plaintiff No. lis the son of Lakshmivaraha 
and the other two plaintiffs are Lakshmivaraha’s grandsons. 
Besides the immoveable property the family held from the 


time of Krishna No. 1 and what they acquired after Ramal, 


Ammal’s death, they appear to have carried on a profitable 
money-lending business. Ramalinga had assigned to Rama 


Krishna (defendant No. 2) certain properties, apparently . 


owing to the failure of his adoption. Lakshmivaraha had 
also in his life-time made certain gifts to his daughter, 
Ponnu Ammal, defendant No. 4, the first plaintiff's sister. 
The plaintiffs’ case is that these assignments and gifts are 
ineffective and inoperative, and they seek to have the pro- 
perties assigned to defendant No. 2 as above and the monies 
given to defendant No. 4 by Lakhmivaraha, included in 
the partition. And they allege that they are entitled toa 
half share; and the defendant No. 1 and the defendant 
No. 2 (with his son) to the other half. The plaintiffs algo 
claim that, in the partition a sum of Rs. 2,000 should be 
allotted to them out of the joint assets for the marriages 
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of the second and third plaintiff. The defendant No. 6 is 
the mother of the minor defendant No. 1 and the widow of 
Krishna No. 2. She is made a pariy to the action, on the 
allegation that she has appropriated to her own use a large 
amount of joint family funds. 


In 1895, which was the crucial period in the case, there 
were large outstandings due to the family in respect of the 
mopey-lending business which appears to have been mainly 
in the hands of Krishna, the father of defendant No. 1, as 
he was a man of intelligence and knew something of law. 
The first defendant alleges in his written statement that in 


. that year there wasa complete division among the three 


brothers, the sons of Kirshna No. 1, of the family properties 
both moveable and immoveable, including the outstandings. 
He accordingly maintained that the present suit for partition 
is unfounded. He also denied. the right of the defendant 
No. 2 to any share in the family properties. His case is 
set forth clearly in para. 14 ‘of his written statement as 
follows :— 

`“ About 16 or 17 years ago, during the life-time of Muthuswami 
Annavi, Lakshmivaraha Annavi and Ramalinga Annavi mentioned 

in para. 4 of the plaint, they became divided. At that time, con- 
sidering the facts that since the 2nd defendant's adoption had 

” been adjudged to be invalid, some provision should be made for 
him and that the said Muthuswami Annavi was unmarried and 
childless, and considering the welfare of the family, Rs. 5,000 was 

~ given. to Muthuswami Annavi in lieu of his share and a sum of 

Rs. 20,000 was given to the 2nd defendant out of the remaining 

- outstandings only. And it was settled that the father of the rst 
‘plaintiff and the grandfather of the 1st defendant should equally 
divide between themselves the rest of the outstandings as well as 

. the immoveable properties and they gave effect toit even during 
their life-time ” i 

, Defendant No, 2, in his written statement, alleges that 
in 1895 the money-lending business carried on by the joint 
family was wound up so far as it was a joint business, 


„and the outstandings which belonged to the joint family 


were divided among the different members; but that 
the immoveable property was not divided nor was there 
a disruption of the joint family. He claims that the 
properties which stood in his name prior to 1895 and what 
he himself has acquired since, belong to him exclusively. 
Defendant No. 4 asserted that the gifts to her were valid 
and could not be questioned by the plaintiffs. 

Defendant’ No. 5, widow of Subramania, claimed that 
provision should be made for her maintenance in the parti- 
tion proceedings. 

Upon these contentions twenty-six issues wére raised 


for trial in the first Court. For the purpose of the ‘present 
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judgment, however, they resolve themselves into four 
main questions : (1) Whether, as the plaintiff alleges, the 
family continued joint until its severance on the institution 
of the suit, or as the High Court seem to hold, on the 
decree of the Subordinate Judge directing partition; (2) 
whether, as the first defendant alleges, there was a complete 
partition between all the members of the joint family in 
1895; (3) whether the second defendant was a member 
of the joint family and entitled to take a share on parti- 
tion ; and (4) whether the properties acquired after 1895 
were held jomtly, as the plaintiffs allege, or whethet they 
were acquired and held by the members according to speci- 
fic shares in proportion to the contributions made by each 
towards their acquisition. To these main questions should” 
be added the following subsidiary points for determination, 
vig : (1) Whether the defendant No. 2 was entitled, as he 
alleges, to the properties which were held in his name 
before 1895 and those he personally acquired after that 
date; (2) whether the gifts by Lakshmivahara to Ponnu 
Ammal are valid ; and (3) whether the plaintif Narayana 
was entitled to have certain sums allotted to him on parti- 
tion for the marriage of his sons ? 


The Snbordinate Judge, on the consideration of the 
oral and documentary evidence, decided against the plaintiffs 
in respect of his allegation that the family continued abso- 
lutely joint in all respects until the present claim. As 
regards the first defendant’s contention, he held that there 
was no complete partition in 1895, and that the arrange- 
ment in that year related only to the winding up of the 
family money-lending business and to the division of the 
outstandings. He held that there was no disruption of the 
joint status and that they continued undivided in respect 
of all the immovable property, though the houses which 
each of the members occupied were allotted to the parties 
occupying the same. He held further that the defendant 
No. 2 was entitled upon partition to his share in the 
joint property, and that the properties that had been held 
in his name prior to 1895, together with those he had 
acquired since, belonged to him. He held also that the 
properties which had been acquired after 1895 in individual 
names belonged to the particular person in whose name 
it was purchased; but that the properties which were, 
acquired by the parties jointly were divisible in three 
parts in proportion to the purchase money paid by each, or, 
where that was not indicated, in proportion to the shares in 
the rents and issues enjoyed by each. With regard to the 
gifts to Ponnu Ammal by Lakshmivaraha, hé held them to 
be valid ; and in respect of the claim of the plaintiff No. 
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1 to havea sum of Rs. 1,000 set apart for each of his son’s 
marriage, he held it to be untenable. 


Respecting the properties in Schedules XI‘ and XIII 
attached to the plaint, which the plaintiffs had claimed as 
exclusively their own and in their possession, the trial 
Judge, towards the end of his judgment, said as follows :— 

“ As to the properties in plaint Schedules XI and XIII, there 
is no evidence on plaintiff’s side to show that they belong to the 
family. Defendants r and 2 do not claim any right in them If 
the plaintiffs are in possession of these properties exclusively, they 
may enjoy them ‘They will be excluded from the decree ” 

These properties were, accordingly, not included in the 
decree for partition made in the first Oourt. 


The plaintiffs appealed to the High Court from this 
decision, and the defendant No.1 preferred a cross-appeal 
and one of the contentions he raised had reference to the 
properties in Schedules XI and XIII. It was alleged òn 
his behalf that the Subordinate Judge was in error in 
holding that the firat defendant did not claim any right to 
them; and it was further urged that if, by any omission 
on the part of his guardian, no claim in fact had been pre- 
ferred, he should not be prejudiced thereby. This conten- 
tion was supported by an affidavit. Their Lordships will 
deal with this point later, after they have considered the 
conclusions at which the learned Judges of the High Court 
arrived on the main facts ‘of the case. They have held 
that the claim of the plaintiffs that the family remained 
joint in every respect after 1895 was well founded; and 
that in 1895 only three specific items of the outstandings 
were divided among the parties jointly entitled to the same. 
They held further, differing from the first Court, that 
although the properties acquired after 1895 in individual 
names belonged exclusively to the person in whose name 
they stood, those that had been acquired in joint names 
were divisible in three shares as acquisitions by members 
of a joint family. In other words, the learned Judges held 
that in these after-acquired properties, as in the ancestral 
immovable properties left undivided in 1895, the plaintiffs 
were entitled to a half share, the first defendant to a one- 
fourth, and the second defendant, with his son (defendant 
No. 8), to the remaining one-fourth. They affirmed the 
decree of the Subordinate Judge in respect of the claim of 
defendant No. 2 and upheld the validity of the gifts to 
Ponnu Ammal. Regarding the claim of the plaintiffs to 
have separate provision made for the marriages of the 
second and third plaintiffs,-they disallowed it in respect of 
the plaintiff No: 3, but allowed it in respect of plaintiff No. 
2, as he was married after the institution of the suit but 
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before the decree of the Subordinate Judge, they being 
of opinion that the severance of the joint status did not 
take place until the decree for partition by the first Court. 


With regard to the properties in Schedules XI and XIII, 
they held, apparently on the affidavit filed by defendant No. 
1; as follows : — 

“The plaintiffs claim a shave of the properties in Schedules 
XI and XIII. The defendants did not claim in the Lower Court 
any interest in them. On the ground that the plaintiffs did not 
Prove them to be properties: belonging to the family, the suit was 
dismissed.» We think the properties should be divided between the 

_ Parties The decree will be modified accordingly." 

They accordingly modified the decree of the Subordinate 
Judge and further directed that :— 

“ According to our findings, the houses and Manaikats, which 
belonged to the family in 1895-1896 will be divided as family pro- 

e perties. All parties bear their own costs.” 

The High Court made their decree on the 29th April, 
1915. On the 28th March, 1917, there was an application 
on behalf of the plaintiffs for review of the judgment. And 
on the fresh arguments advanced'on the review, the learned 
Judges amplified and enlarged their findings in favour of 
the plaintiffs and made a decree in accordance with these 
findings. From this decree these two appeals have been 
preferred to His Majesty in Council, one on behalf of the 
first defendant, the other on behalf of the plaintiffs and both 
appeals, as already stated, have been consolidated. 


The concurrent finding of the Courts in India that the 
family continued joint after the division of the outstandings 
in 1895 and remained in joint possession and enjoyment 
of the ancestral immoveable properties is not impugned 
now; but the decision of the High Court in respect of the 
transaction of 1895 is strongly challenged on behalf of the 
first defendant, the son of Krishna No. 2. It is contended 
on his behalf that the conclusion of the High Court that 
in 1895, only three specific items of the outstandings were 
divided is against the weight of evidence and inconsistent 
with the general scheme of the transaction. And it is urged 
that the reasoning on which the division is supported in 
respect of the three items, applies with equal force to all 
the other items. It is also urged that the view the Judges 
of the High Court took in respect of the shares of the parties 
in the acquisitions made after 1895 is not in accordance 
with the evidence and does not proceed on right inferences 
from the facts. 


On the plaintiffs’ side it has been contended that as it 
is found that the family continued to be joint, the division 
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of the respective interest of the parties in certain outstand- 
ings in 1895 could not affect the business as a whole, 
or.discharge the properties acquired with the monies so 
divided from the obligations that attached to them as acqui- 
Sitions of the joint family. The plaintiffs have also re-urged 
their objections to the gifts to Ponnu Ammal and pressed 
their claim to a provision for the marriages of the plaintiffs 
Nos. 2 and 3. 


It seems to their Lordships that in the debate before the 
Board the difference between a‘complete ‘ partition” ina 
joint ondivided Hindu family and a partidl division of 
interest in respect of some specific property or part of the 
joint properties has been overlooked. This distinction has 
been clearly pointed out in the judgment of Loro WESTBURY 
in the well-known case of Appovter v. Rama Subba Atyan (1), 
and, although the passage has often been cited, it is desirable 
to reproduce it here. R 

“But when the members of an undivided family agree among 
themselves with regard to particular property, tbat it shall thence- 
forth be the subject of ownership, in certain defined sbares,-then 
the character of undivided property and joint enjoyment is taken 

. away from the subject-matter so agreed to be dealt with; and in 

the estate each member has thenceforth a definite and certain 
share which he may claim the right to receive and to enjoy in 
severalty, although the property itself has not been actually 
severed and divided.” ; 

It will thus be seen that, under the Hindu law, it is open 
to the members of a joint family to make a division and a 
severance of interest in respect ofa part of the joint estate 
whilst retaining their status as a joint family and holding 
the rest as the properties of a joint undivided family. 

Both the Courts in India held as a questiqn of fact that, 
whatever took place in 1895, did not create a disruption of 
the family status. The Subordinate Judge found upon the 
evidence in the case that the worship had remained joint. 
The parties undoubtedly lived in separate dwellings, but 
that circumstance is explained by the fact that the family 
had increased in number and the original building could not 
‘accommodate all. The Subordinate Judge also points out 
that there was no cesser of commensality, inasmuch as all the 
‘members of the family drew their provisioris from one 
store-room or granary as stated in the evidence. 


The sole question for determination thus resolves itself 
into an enquiry as to the character of the division which 
took place in 1895-1896. Was it a mere division of 
three items of outstandings, or did it relate to the whole 
money-lending . business as a joint family business? The 

nee - (1) [1866] rx M I-A, 75. l E 
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defendant No. 1, in support of his allegation that there was 
& complete winding up of the family money-lending busi- 
ness and a complete division of the outstandings, has 
rested his case on Ex. IX on the record, which is a list of 
outstandings due to the family at that time. That list 
covers 27 items and consists of 4 parts; part 1 deals with 
the actual outstandings, the other three deal .with the allot- 
ment of the shares to the three persons who were entitled 
to the monies at the time and among whom, after allotment 
of a large sum to defendant No. 2, the outstandings were 
divided. It begins with the statement: ‘ List of outstand- 
ings due to the sons of Krishna Annavi,” and goes on to 
say, “particulars of the total amount belonging and due to 
Muthuswami, Ramalinga and Lakshmivaraha, sons of Krish- 
na Annavi”; List 2 shows the sums set apart for a certain 
worship ; List 3 gives the particulars of the monies allotted 
to Muthuswami, the eldest brother; List 4 contains the 
particulars regarding the sum of Rs. 32,039 allotted to the 
share ‘of Ramalinga; List 5 relates to the allotment of 
Rs. 32,038 to the share of Lakshmivaraha ; and List 6 shows 
the particulars relating to the Rs. 21,359 allotted to defend- 
ant No. 2. With regard to the method of division, the 
Subordinate Judge states as follows :— 

“The 1st defendant's case is that, as Muthuswami Annavi was 
unmarried, he took Rs. 5,073 out of this amount and that in lieu 
of the 2nd defendant's share in the family immovable properties, 
he was given Rs. 21.359-14-1o. A sum of Rs. 1,000 was reserved for 
payment as Stridhanam (to whom it is not stated) and a sum of 
Rs. 524 was set apart for charity A sum of Rs 500 was reserved 
for payment of family debts. The balance, Rs 64,000 and odd, 
was divided almost equally between Lakshmivaraba Annavi and 
Ramalinga Annavi. The total amount of outstandings set apart 
to Ramalinga Annavi consisting of 37 items as stated in sheet 6 
of Ex. IX came to Rs. 32,039-5-9 The total of outstandings set 
apart to Lakshmivaraha Annayi consisting of 26 items as stated 
in the 7th sheet of Ex. IX came to Rs 32,038-10-11. The parti- 
culars of the outstandings set apart to the and defendant, 
Ramakrishna Annavi, are given in sheet 8 of Ex IX The parti- 
culars of the three items, amounting to Rs. 5,073, set apart 
to Muthuswami Annavi are given in the 5th sheet of Ex. IX. 
Ex. [X.-(a) purports to be the rough draft from which Ex IX. was 
copied." - a 

Out of the amounts which were allotted to Ramalinga 
and Lakshmivaraha, the Subordinate Judge took the six 
principal items in order to consider the nature of the divi- 
sion and the circumstances connected with the subsequent 
application of the monies received in the transaction of 1895 
by the individual members. His examination of the facts 


is so close and his method of treatment so clear and. 


detailed that their Lordships feel themselyes relieved of 
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Orvi the necessity of discussing at length the mode in which 
ipa the parties dealt with the different items; but a few remarks 
ee seem necessary to indicate the considerations which have 
K. Rama- Weighed with their Lordships in the determination of 
LINGA these appeals. The largest amount shown in the list isa 
ANRAYI gum of Rs. 22,150, which was owing from a Mutt in the 
N RE aną Tanjore District. The division of this sum was made in 
Ansav, the following way: Rs. 8,700 were allotted to Ramalinga, 
iiaae Rs. 8,300 to Lakshmivaraha and Rs. 5,150 to the second 
Mr. Ameer defendant. After stating these facts, the Subordinate Judge 
Ali. proceeds to show how this money came into the hands of 
the persons to whom the several sums were allotted and 
how these sums were applied. With regard to this amount 
of Rs. 22,000 the learned Judges of the High Oourt agree 
with the Subordinate Judge that the division was effective 
and the various sums allotted to the three parties was applied 
by them in the manner pointed out by him. The next item 
‘which.the Subordinate Judge took up for examination was 
the sum of Rs. 19,725, with which he deals in the same ex- 
haustive manner and shows how that sum was divided and’ 
how it was applied by the persons among whom the division 
. was made. He shows that out of that sum Rs. 7,400 were 
set apart to Ramalinga, Rs. 7,400 to Lakshmivaraha and 
- that Rs. 4,925 were given to defendant No. 2. After an ex- 
amination of the documents connected with this division, 
he came to the conclusion that Lakshmivaraha received his 
share and applied the same to his uses, and that, therefore, 
he is not entitled to any share in thesums allotted to the 
defendants Nos. 1 and 2. With regard to this item the 
High Court take a different view. They hold, upon a letter 
which Krishna Annavi No. 2, the first defendant’s father, 
wrote to the manager of the mortgagor on the 26th March, 
1909, saying that, ‘‘ We consent to receive for the total debt 
due by the Zemindar a certain rate of interest,” that there 
was no such division as the first Court had found. With 
regard to Hx. 0., on which practically tbe decision of the 
High Court in respect of this particular item rests, it seems 
sufficient to say, as the Subordinate Judge properly ob- 
serves, that a mere statement of Krishna Annavi -No. 2 can- 

not outweigh the other facts. 3 


With regard to the item of Rs. 6,550, the Subordinate 
Judge has applied the same method of examination and the 
High Court have affirmed his view. Regarding another item 
consisting of Rs. 1,795, due froma Mutt ona mortgage, 
the Subordinate Judge held that it had been divided among 
the parties in accordance with the allotments shown in the 
list. The learned Judges of the High Court have „set aside 
his finding upon what appears to their Lordships a certain 
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misapprehension of thé facts. These facts are fully set out 
ae judgment of the first Court and do not require re- 
etition. a 


Regarding item (No.2) in the first list, which amounted 
to Rs. 7,594, due to the Annavi family from a Zemindar, it 
appears that Rs. 2,847 were set apart to Ramalinga and the 
same amount to Lakshmivaraha and the balance of Rs. 1,898 
was given tothe second defendant. Respecting this item 
oe pubosdinate Judge deals with it equally exhaustively 

olds :— 


“In this item, Rs. 2,847-15-9 was set apart to Ramalinga Annavi 
and the same amount to Lakshmivaraha Annavi. The balance, 
Rs 1,898 10-6, was set apart to the 2nd defendant Exhibit XI is 
a pro-note for Rs 3,185-2-1 executed to tst defendant's father, 
Krishna Annavi, by Sivan Setburoyar on 13th August, 1897 This 
amount is described as his father’s share in the amount due under 

+a pro-rote executed to Ramalinga Annavi aod on account of a 
chit conducted by Sivan Sethuroyar This pro note was attested 
by Lakshmivaraba Annavi and Ramakrishna Annavi. Ex XI ‘a) 
18 a pro-note for Rs. 3,846-13-8 executed by Sivan Sethuroyar on 
5th August, 1900, for the amount due under Ex. XI Sivan 
Sethuroyar’s son, Suodaramsubramania Sethuroyar, executed to 
Krishna Annayi, the rst defendant's father, the pro note, Ex XI 
(4), on 28th July, 1903, for Rs. 4,671-7-0 being the principal and 
interest due under Ex. XI (a) Defendants’ 7th witness, Mana 
Rama Aigar, has attested Exs. XI and XI (d). Defendants’ sth 
witness, Jagannadha Aiyar who was Kariyasthan under Sivan’ 

_ Sethuroyar, swears that he wrote Exbt. XI and that first plaintiff's’ 
father and second defendant attested it. This witness also wrote 
the pro-note, Ex. XII, which was executed to second defendant by 
Sivan Sethuroyar on the same date as Ex XI, namely, 13th Augst, 
1897, for Rs. 2,123-6-8, The amount is described in that docu- 
ment as his share. This prosnote was renewed in second defend- 
ant's name on 5th August, 1900, by Ex XII (a) for Rs 2,564-8-11’ 
and a pro-note similar to Ex. XI (4) was executed to second defend-: 
ant for Rs, 3,t14-4-0 on 28th July, 1903 The pro-note executed 
to first plaintiff’s father on the dates of Exs. XI and XII has not 
been produced. But it is mentioned in the pro-note Ex XIII, for 
Rs. 3,844-13-8, which was executed to first plaintiff's father on 5th 
August, 1900, at the same time as Exs. XI (a), and XII (a). Ix. 
XIII (a) was executed to first plaintiff’s father in renewal of Ex. 
XIII by Sivan Sethuroyar’s son for Rs, 4,671-7-0 on the same date 
as Exs XI (a) and XII ‘4) These documents are proved by de- 
fendants’ fifth witness, Jagannadha Aiyar. Defendants’ 6th wit- 
ness, Ganapathi Aiyar, wrote Exs. XI (a), XII ʻa) and XII. 


“On the first of December, 1903, Sivan Sethuroyar’s son, Sundar- 
amsubramania Sethuroyar, executed the sale-deed, Ex. XIV, for 
Rs. 15,350 in respect of certain lands in the village of Vellanguli, 
that is, the properties described in Sch. VIII, and a land in Up- 
pubiyanputtur in the Oorkadu Zemin, that is, item No. 1 in Sch. 
XII (&. The sale-deed was cxecuted jointly to first plaintiff’s 
father, first defendant’s father and second defendant, The recital 
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in the sale-deed is that out of the sale price, Rs. 7,000 was paid 
in cash and that the balance, Rs. 8,3 50, was credited towards a 
portion of the amount due to the vendees,"’ 


In respect of this item the High Court took a different 
view. They state their reasons thus :— 


“There is nothing in the document to show that this amount was 
not the common joint property of all the three persons, The 
balance of Rs. 8,350-0-0 was credited towards a portion of the 
amount due to the vendees under various promissory notes anda 
rasinamah decree. There is nothing in the document to show the 
debts that were due to each individual co-parcenér. There is no 
doubt, therefore, that the property purchased under Ex. XIV was 
treated as common property, The purchase in the names of all 
the co-parceners jointly is inconsistent with the case set up by the 
defendants so far as this property is concerned. The Subordinate 
Judge. says that the three persons purchased the property with the 
Intention of dividing it along with the other lands of the family 

which were left undivided. If this is so, there is nothing to, suggest 
that this property was not intended to be treated as the other im- 
movable properties in which they were equally interested. There 
is nothing to support the inference of the Subordinate Judge that 
this property should be divided in the proportion in which the 
debts were divided. We, therefore, hold that the plaintiffs are 
entitled to a half share in the property purchased under Ex. XIV" 


In their Lordships’ opinion the view expressed by the 
Subordinate Judge appears to be fully warranted by the 
evidence. 


The theory that in 1895 there was only a partial division 
of the outstandings which only related to three items, whilst 
the rest were left joint, is not consistent with the evidence, 
nor indeed logical. The defendant No. 2, in his written 
statement, gives the reason why the joint money-lending 
business was wound up. He says that in that year or about 
that time Lakshmivaraha desired to make some gifts of 
money to his daughter ; the other members objected to those 
monies being paid out of the joint funds ; it was then decid- 
ed that the business should be wound Tp, and the sharés 
of the different parties ascertained and divided ; that Laksh- 
mivaraha thus obtained bis share, and out of that share 
made the gifts which are now impugned by the plaintiffs. 
This statement is supported by defendant No. 2 in his evi- 
dence. The reason for the division is clear and straightfor- 
ward and explains the subsequent conduct of the parties to 
the transaction. Thedeliberate preparation of the lists with 
their precise details and systematic apportionment of shares, 
the setting apart of a sum for worship, and the allotment of 
a sum to Muthuswami disproportionate to the share to which 
he was legally entitled, for reasons which do not seem at all il- 
legitimate, betoken a ‘design to wind up altogether ‘the family 
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money-lending business and divide the outstandings. That 
those outstandings were, in fact, divided and were taken by 
Ramalinga, Lakshmivaraha, and the second defendant in 
certain specitic shares which roughly came to three-eighths 
to the first two and two-eighths to Rama Krishna, is proved 
beyond doubt. When subsequently the three combined in 
fresh purchases or mortgages, they contributed towards such 
acquisitions in proportion tothe shares they acquired on 
the division of the outstandings. 


In connection with these purchases, the Subordinate 
Judge pertinéntly observes :— 


* In all these documents there is reference to ZThamgal bhagam 
(your share). If there was no division, this recital would not have 
been made. The object of taking the signatures of the other two 
co-parceners in the documents executed to each of them was to 
prevent them from afterwards contending that the documents were 

* taken without their knowledge.” 


And the oral evidence shows that the rents and issues of 
the properties so acquired were taken by the parties in those 
shares. The High Court does not seem to have attached 
much importance to this circumstance. But the enjoyment 
of the subsequent acquisitions is strong evidence of the fact, 
the Subordinate Judge has found, that they brought them 
in those shares and enjoyed them in those shares. 


It has been strongly contended, on behalf of the plaintiffs, 
that Narayana was of age in 1895 and was not a party to 
the partition, and is, therefore, not bound by it. But it is 
conclusively proved that Narayana acquiesced in and adopted 
the acts of his father not only in his hfe-time, but also since 
his death. He cannot now turn round and repudiate the 
division made in 1895. On the whole, their Lordships are 
of opinion that the view taken by the High Court of what 
took place in that year cannot be sustained. 


’ There remain now the two questions, one relating to the 
validity of the two gifts made by Lakshmivaraha to the 
fourth defendant, Ponnu Ammal. The first is an assign- 
ment of Rs. 5,000 out of the money which fell tothe share 
of Lakshmivaraha due from the Thirnvavuduthurai Mutt. 
This was done at the instance of Lakshmivaraha. The other 
is an assignment of a usufructuary mortgage held by him. 
In the aggregate the two sums amount to Rs. 8,000. The 
father has undoubtedly the power under the Hindu law of 
making, within reasonable limits, gifts of moveable property 
to a daughter. In one case the Board upheld the gift ofa 
small share of immoveable property on the ground that it 
was not shown to be unreasonable. In the present case, the 
gifts relate to sums of money. ‘The only question is whether 
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they were reasonable. Both the Courts 'in India have an- 
swered the question in the affirmative and their Lordships 
have no materials or ground to hold otherwise. 


Regarding the prayer for the allotment upon partition of 
Rs. 2,000 for the marriages of plaintiffs Nos. 2 and 3, the High 
Court disallowed the claim in respect of the prospective 
marriage, but allowed it for the expenses of the marriage 
that took place before the decree in the first Court, on the 
ground that the joint family status was not dissevered until 
the decree for partition, and that the joint family liability 
continued until then. This view is opposed téthe law laid 
down in tne case of Girja Bai v. Shadashiv Dhundiraj (2), 
where it was held expressly, that under the law of the Mitak- 
shara, to which the parties in the present case are subject, 
an unambiguous and definite intimation of intention on the 
part of one member of the family to separate himself and 
to enjoy his share in severalty has the effect of creating a 
division of the interest which, until then, he had held in 
jointness. This intention was clearly intimated to the 6o- 
parceners when the plaintiff Narayana served on them the 
notice, Exhibit II, on the 30th of July, 1909. That notice 
effected a separation so far as his branch of the family was 
concerned, and no obligation rested on the joint family in 
respect of his sons’ marriages. The decree of the Subordi- 
nate Judge dismissing tle claim was, therefore, correct. 


As regards the properties in Schedules XI and XIII, 
there are not sufficient materials before their Lordships to 
determine whether they belonged to the joint family or 
formed the exclusive property of the plaintiffs. It will be for 
the first Court to decide the question upon proper materials 
when giving effect to the decree for partition. But the 
parties would be well advised to settle it amicably. 


It is admitted that the land allotted to the widow of 
Subramania Annavi (defendant No. 5), on her decease, be- 
came divisible among the heirs of her husband, in other © 
words, the male members of the family, parties to this action. 
To this extent the declaration made by the Subordinate 
Judge will be varied. 


The High Court directed in its discretion that each party 
should bear his own costs. With that direction their Lord- 
ships do not propose to interfere. But having regard to the 
nature of the contentions, they consider that the plaintiffs 
must pay the costs of defendants Nos. 1, 6and 4. The 
defendants Nos. 1 and 6, who alone impugned the right of 
defendant No. 2 toa share in the joint family properties, 


(2) L. R 43L A, x51, 
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must pay his costs. The plaintiffs’ cross-appeal will be dis- 
missed with costs. 

Their Lordships will accordingly humbly advise His 
Majesty to set aside the decree of the High Court and restore 
the decree of the Subordinate Judge, subject to the above 
variation, with the above directions as to costs. 

Appeal decreed. 

Chapman Walkar and Shephard.—Solicitors for K. Rama- 
linga Annavi and Dharmi Ammal (defendants Nos. 1 and 6). 

Barrow Regers and Nevill.—Solicitors for Narayana and 
his sons (plaintiffs). 

Douglas Grani.—Solicitor for Rama Krishna Annavi 
(defendant No. 2). 

Edward Dalgado.—Solicitor for Ponnu Ammal (defend- 
ant, No. 4). 


FULL BENCH. 


HOWARD (Petitioner) 
VET SUS 
HOWARD (Respondent) .* 
Practice—Divorce cases—Fetitioner's honesty—Judge to be satisfied before 
granting decree nisi. pi 
In all divorce cases the petitioner must come into the witness- 
box and be sworn and he must prove his case because, amongst 
other things, the Judge bas to satisfy himself whether there is any 
collusion between the parties and he bas, further, to satisfy himself 
as to the complete honesty and truth of the petition. 
In a case where the Judge had not observed the above-mentioned 
procedure, 4e/d, tbat a decree nsf could not be granted. 


E. A. Howard, for the petitioner. 


The respondent and co-respondent were not represented. | 


The judgment of the Court was delivered by 


Mzazs, C. J.—On the 24th of August, 1921, Mr. Sher- 
ring, sitting as District Judge at Lucknow, granted a decree 
nisi to William Fitzroy Howard. The petition set out the 
marriage, the co-habitation of the parties, and the birth of 
a child, and the subsequent death of that child, and then 
alleged that on the 4th of August, 1917, and on other days 
between that and December, 1920, the wife committed 

x . * Mat. Ref, No. 11 of 1921. 
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adultery with Thomas Dennet, the co-respondent, “ with 
whom she is living now and has an illegitimate child by 
him”. There does not appear to be on the record any answer 
by the respondent or co-respondent. The next document 
we have after the register of marriage is one which is headed 
“In the court of the District Judge ”. The suit is described 
as “ Regular Suit No. 4 of 1921” and sets out the names of 
the parties and then states “ Petitioner, the respondent and 
the co-respondent are present”. Then it immediately begins 
by saying that “‘ Doris May Howard, the respondent, states 
that she was married to the petitioner, on the24th of April, 
1916, at the Roman Catholic Church, Lucknow. Then she 
admits that she gave birth toa female child on July-3rd, 
1920, and that the petitioner is not the father. She denies 
ever having had connection with the co-respondent. Thomas 
George Dennet denies ever having had connection with the 
respondent since her marriage with the petitioner”. Mr. 
Ali Ausat states that he does not wish to take action as 
regards the co-respondent and claims no damages against 
him. The co respondent admits that he lives in Lucknow”. 
That is apparently the whole of what Mr. Sherring thought 
to be evidence in the case. On the contrary, not a word of 
it isin evidence. In all divorce eases the petitioner must | 
come into the witness-box, petitioner must be sworn and he 
must prove his case, because, amongst other things, the 
Judge has to satisfy himself whether there is any collusion 
between the parties, and he has further to satisfy himeelf 
as to the complete honesty and truth of the petition. Here 
the petitioner does not appear to have gone into the witness- 
box. The respondent does not appear to have been put on 
oath nor does the corespondent, and in this state of cir- 
cumstances, Mr. Sherring thought that he was entitled to 
grant the petitioner a decree. We are of opinion that the 
decree nist must be set aside and having regard to the 
admission of Mr. Ali Ausat, the petitioner may find himself. 
in a difficulty in regard to the institution of another suit be- . 
cause if he now commences fresh proceedings and makes Mr. 
Dennet co-respondent, some questions will necessarily arise 


' ag to what happened when on the 24th of August, 1921, Mr. 


Ali Ausat was content that the co-respondent should be 
dismissed from the suit and that the decree nisi should be 
passed upon the basis that the child born on the 3rd of 
July, 1920, was the child of some unknown man. In the 
circumstances, Mr. Howard is at liberty, if he is so minded, 
to file a fresh petition ; but he must insert in that petition 
a statement of the institution of this suit and its result, that 
is, in accordance with the divorce practice as it prevails in 
England, and if he proposes to proceed on the basis of his 


- 
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wife’s adultery with a man unknown, he must obtain leave 
from the court to dispense with the making of a co-res- 
pondent. At the same time we think it right to point out 
that this case, both as regards the materials in the petition 
and as regards the statements of the parties, leaves us in 
some doubt as to the good faith of the parties, and it is very 
necessary if there is another attempt of Mr. Howard to 
obtain a decree nisi, that he should put the whole of his case 
in the greatest fullness in detail before the Court. The 
decree nisi is, therefore, set aside. We direct that a copy of 
this judgment be sent to Mr. Sherring personally by re- 
gistered post. 


Decree nist set aside. 


CHHOTEY 
Versus 
EMPEROR.* 
Penal Code (Act XIV of 1860), Section 27— Servant in possession of 
pistol—Master absent—WNo liability. 

A pistol was discovered lying on the floor of a shop which could 
not reasonably be expected to be dealing in such articles. At 
the time of the discovery, the shop was in the charge of a servant 
the master having left the station. There was no proof that the 
servant was holding the pistol for his master. e/d, that the 
master could not be convicted under section 27 of the Indian Penal 
Code. 

CrrminaL REFERENCE made by Basu Gorat Das MUKERII, 
Sessions Judge of Cawnpore. 


The applicant was not represented. 


R. Malcomson (Assistant Government Advocate), for the 
Crown. 


The following judgment was delivered by 


Ryves, J.—The Kotwal of Cawnpore, having reason to 
suspect stolen property to be in possession of Chhotey, 
searched his shop, in the bazar, in Cawnpore. Obhotey had 
been abseut from Cawnpore for some days. Husaini, a 
servant of Chhotey, was in charge of the shop. The Kotwal 
found a pistol lying on the floor of the shop. Both Chhotey 
and Husaini, his servant, were tried for an offence pnder 
the Arms Act and were both convicted by the Magistrate 


= Cr. Refs No. 246 of 1923. 
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who sentenced them to pay a fine of Rs. 20 each. They: 
applied for revision to the Sessions Judge who upheld the: 
conviction of Husaini but has referred the case of Chhotey 
to this Court with a recommendation that the conviction 
and sentence be set aside. The Magistrate convicted 
Chhotey holding that under section 27 of the Indian Penal 
Code the pistol being in the possession of his servant, 
Husaini, must be considered to have been in Chhotey’s 
possession. The learned Sessions Judge points out that the 
Magistrate has apparently overlooked the important wordsin 
section 27, vis., that the possession of the servart must be on 
accourt of his master to make the master liable. I notice 
that, in his judgment, the Magistrate says “the shop and its 
contents, whatever these were,” were in Husaini’s possession 

on account of his master Chhotey; and in his explanation, he 

says: ‘The pistol was found lying openly in the shop in 

what I gathered to be much the same way as the other 

articles in the shop............ , 80 I regarded the pistol as 

part of the general property of the shop.” I have searched 
through the record from end to end and I cannot find any 
reference to what kind of shop this was or what sort of 
goods were sold in it. At any rate, there is nothing to 

show that a pistol was a sort of article that one could ` 
reasonably expect to be for sale in the shop. I, therefore, 
agree with the learned Sessions Judge in holding that it is 
not proved that the possession by Husaini of this pistol 
was possession on account of Chhotey. I, therefore, accept 
the reference, set aside thea conviction and sentence and 
direct the fine, if paid, to be refunded. : 


Conviction set aside. 
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RAMKISHORE anp oruers (Plaintiffs) 1921 
MerBus July, 1 L 

JAINARAYAN ann ovarRs (Defendants). sees 

Hindu Law—Mitakshara, rules of—Customs, at variance :with—Con- Log 
sistently acted upon—Applicability of. ATKINSON, 


Lorp 
Where customs, which are at variance with the law of the Mitak- pyrrrimone 


shere as:recognized bythe School of Benares, have been for long Sm Jons 
consistently followed and acted upon,.and where such customs are Eper, Sr 
established, they,.and not the strict rules of the Mitakshara with Roseet 
which they are at variance, are to be applied, Sroor. 
The adoption of an orphan under the Hindu Law is not valid 

but when an adoption of an orphan was made and no one, not even 
‘the person most interested in the property, suggested that it was 
invalid and for years the adoption was recognised by all, Ae/d ‘on 
facts ‘that it was valid. 

J. M. Parikh (with him De Gruyther), for the appellants. 

E. B. Raikes, for the respondents. 

Their Lordships? judgment was delivered by 


Sır Joan Epex.—This is an appeal by the plaintiffs in Sir 
the suit from a decree, dated the 22nd October, 1917, of the John Edge. 
Court of the Judicial Commissioner, ‘Central ‘Provinces, which 
reversed a decree, dated the 7th August, 1916, of the District 
Judge of Wardha, and dismissed the suit. The suit is.a 
suit on title for possession of the properties mentioned in 
the amended plaint. The plaintiffs are the sons of Kedarnath, 
who is one of the defendants. The principal defendant ds 
Jainarayan, and it is his title to the properties claimed by 
the plaintiffs which is in question. Jainsrayan’s title depends 
on whether he was validly adopted asa son to Rambilas, 
who was a brother of Ramnath who had adopted Kedarnath. 

The following pedigree will show the position of the parties. 


RAMKARAN, 
l 
f 
Harbakeha. Balaram. 
Herbhajan, ‘Bhagwandas. 
died io 1869. 
e 
[phe oe Ramrachpal. 
Ramnath=Suander Bai, Rambilas=Jaidevi Bal, 
died in 1888. died childless 
| in 1881. Jainarayan, 
Kedarnath, Defendant No. 1, 
adopted son, Defendant No 3. allaged to be adopted 


son to Rambilas 
ea NAE 
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The partiés to the suit are Hindus of the Dhusar caste. 
The members of the Dhusar caste claim to be Brahmins, but 
that claim is not admitted, nor is it proved in this suit. 
Ramkaran and his two sons lived at Kutubpur in the Dis- 
trict of Gurgaon, which was a District of the North-Western 
Provinces until after the mutiny of 1857, when, in 1858, it 
was transferred to the Punjab. Balaram and his descend- ' 
ants continued to live at Kutubpur until after the adoption 
of Jainarayan, the validity of which is in dispute in this 
suit. .In or about the year 1836, Harbhajan migrated from 
Kutubpur to the Central Provinces and settled at Ashti in 
the District of Wardha ; and acquired considerable property, 
which included the immovable property to which the suit 
relates. It is admitted that Harbhajan carried his personal 
law with him,and that this appeal has to be decided in 
accordance with that personal law. Harbhajan died in 1869, 
leaving his sons, Ramnath and Rambilas him surviving. 
Ramnath married Sunder Bai, and, being childless, he 
adopted Kedarnath as a son to him. Ramnath died in 1883. 
The four plaintiffs are the sons of Kedarnath. Rambilas 
married Jaidevi Bai and died childless in 1881, leaving his 
wife Jaidevi him surviving. 


In 1886 or 1887, the exact date is uncertain, Jaidevi Bai 
in fact adopted Jaivarayan as a son to her deceased husband 
Rambilas. Whether that adoption was or was not valid is 
the question upon which this appeal depends. At the time 
of the adoption of Jainarayan he was an orphan; his father 
and his mother being then dead, and he was nine or ten 
years of age, and was under the guardianship of Sunder 
Bai, the widow of Ramnath. On the fact of the adoption 
there cannot bea doubt, the factum of the adoption is not 
disputed. It took place at Kutubpur, in the- presence of 
members of the Dhusar caste then assembled, and of others, 
including Brahmins, some of whom recited Mantras, and 
the ceremonies observed on the occasion were apparently 
similar to those which were usually observed when Dhusars 
of Gurgaon adopted sons. Jainarayan was, in the presence 
of those assembled at Kutubpur, given in adoption by Sunder 
Bai to Jaidevi Bai and was placed by Sunder Bai on the lap 
of Jaidevi Bai as an adopted son. No one at the time, or 
for many years afterwards, questioned the validity of thé 
adoption. On the adoption Kedarnath, without any protest 
or dispute, admitted Jainarayan as an 8 annas sharer in the 
joint family estate, that being the position which Rambilas 
had held when he was alive. Ramkishore, who is the plain- 
tiff No. 1, ig said to have been born on the 20th December, 
1886, but whether he was born before or after theeadoption 
of Jainarayan has not, sofar as their Lordships are aware, 
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been proved. His brothers, the plaintiffs No. 2, No. 3 and 
No. 4, were born after Jainarayan had been adopted. In 
1897 Jaidevi Bai died, and in 1898, Kedarnath and Jai- 
narayan partitioned the family estate between them in two 
equal parts, and Jainarayan got as his share the property 
which is now claimed by the plaintiffs in this suit. 


The plaintiffe’ case is that the law of the Mitakshara, as 
recognised by the School of Benares, applies to the family, 
and that no custom at variance with that law has been 
proved ; and, consequently, that the adoption of an orphan, 
as Jainarayan was when he was adopted, is invalid. The 
case of Jainarayan is that the Dhusars of the District of 
Gurgaon are governed by a custom and not by the law of the 
Mitakshara, as recognised by the School of Benares, and 
that according to that custom the adoption of an orphan 
is valid. It was for Jainarayan to establish that custom. 


“It is beyond question that, according to the law of the 
Mitakshara, as recognised by the School of Benares, an 
orphan cannot be adopted. Itis also beyond doubt that in 
some parts of Northern India, particularly in Districts now 
in the Punjab or adjacent to the Punjab, the strict rules 
of the Mitakshara, as recognised by the School of Benares, 
have not been followed by some castes, tribes and families 
of Hindus, and that customs which are at variance with the 
law of the Mitakshara, as recognised by the School of 
Benares, have been for long consistently followed and acted 
upon, and that when such customs are established they, and 
not the strict rales of the Mitakshara with which they are 
at variance, are to be applied. Such customs relate to a 
variety of subjects,as for instances, to widows, adoptions, 
and the descent of lands and interests in lands ; they are to 
be found principally amongst the agricultural classes, but 
they are also to be found amongst classes which are not 
agricultural. It has been found by each of the Courts below 
that the Dhusars are not an agricultural class, although 
many of them are owners of land. 


The Trial Judge, in a very carefully considered judgment, 
came to the conclusion that “Jainarayan’s adoption was 
not valid, as he was an orphan at the time of his adoption”. 
There was evidence before him upon which he might have 
found that there was a custom amongst the Dhusars accord- 
ing to which an orphan might be validly adopted, but he 
did not consider it strong or satisfactory. Three cages in 
which it was alleged that orphans had been previously 
adopted were mentioned by witnesses ; in one of those cases, 
that of Ramchandra, the evidence that an orphan had been 
publicly adopted was, their Lordships consider, convincing. 
In the other two cases, those of Harnarayan, otherwise 
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Narayan’ Das, and Jwalaprashad, there was evidence that 
an orphan had beer adopted, although the Trial: Jadge did 
not consider it satisfactory in one case—because it appeared 
tobe evidence of repute, and in the other case—becanee it 
did net appear that the witness had been present atthe 
adoption. ‘he evidence to which the Trial Judge referred 
had been taken on commission and not before him. It 
appears from his judgment that the Trial Judge in eonsider- 
ing the evidence of witnesses as to adoption of orphans by 
Dhusars did not overlook the fact that such adeptions must 
have been few and of rare occurrenee. In eoming to the 
conelusion that Jainarayan’s adoption was invalid, the Trial 
Jiadge was obviously much influenced by the fact that the 
“Code of Tribal Custom of the Gurgaon District,” to which 
the Trial Judge referred, was a record of the custom of the 
Gurgaon District’ which was prepared at various dates in 
1878 and 1879 by Mr. Wilson, who was the Assistant Settle- 
ment Officer in the revision of the settlement of the District 
of Gurgaon. ; it was prepared from the answers of the village 
héadmen of each of the principal land-owning. tribes of the 
District to a series of questions put to them with the approva} 
of the Punjab Government. Some of those answers show 
that the Dhusars had by their customs materially departed 
from the rules of the Mitakshara, as recognised by the 
School of Benares, but no question was expressly directed 
to the adoption of an orphan. 


That the adoption of Jaimarayan was considered to have 
been & valid adoption at the time, and foriyears afterwards, 
by éveryone coneerned, the Trial Judge found. In his 
j ent hë said : “ Under the same impression (4. e., that 
the family was governed by special customs), the right of 
Jaidevi Bai to adopt a son for her husband was woti disputed, 
and the status of Jainarayan as an adopted son of Ram- 
bilas, and as being capable of owning the share and interest 
of his adéptive father in the family estate, was, as a matter 
of course, recognised. None thonght otherwise. There was 
no oeeasion for dispate—all concerved thought that what 
was done was perfectly valid. None had any idea that they 
were governed by the ordinary Hindu law, and that under © 
the law by which they were governed, Jainarayan’s adoption 
by Jaidevi Bai was invalid and had no legal existence. 
Several circumstances must have supported them in this 
their impression, whieh he, however, considered as mis- 
taken. ‘There was not that strictness in the observance of 
the conditions of an adoption, recognised by Hindu lew, in 
their caste. The customs of the Punjab were being observed 
by them, and the landed property owned by thém in that 
province was being dealt with accordingly, so everybody 
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accepted the right of Jaidevi Bai to adoption, and the status 
of Jainarayan as her adopted son.” 


As the Trial Judge had come to the conclusion that the 
adoption was invalid, he made a decree iw favour of the 
plaintiffs for possession of the lands-claimed, except some 
tenancy lands to which he held that the plaintiffs had no 
title. From that decree Jainarayan appealed to the Court 
of the Judicial Commissioner, and the plaintiffs filed cross- 
objections as to the tenancy lands. 


The learned Judges of the Judicial Commissioner’s Court, 
who heard the appeal, considered that if the Trial Judge 
had been of opinion that the Revaj-i-am applied to Dhusars, 
who are not an agricultural class, he would have held that 
the adoption of Jainarayan was valid, and they pointed ont 
that some of the special customs relating io adoption set out 
in the Revaj-t-am are specifically stated to apply to Dhusars, 
and establish the proposition that Dhusars are governed in 
matters of adoption not by the orthodox Hindu law but by 
customary law. They came to the conclusion that under 
the Panjab customary law there is no religious significance 
attached to the appointment of an heir, and that there is 
nothing in the customary law applicable to Dhusars which 
precludes the adoption of an orphan, and as to the oral 
evidence as to orphans having been adopted by Dhusars, 
they said : ‘‘ We agree with the District Judge’s remarks in 
paragraph 23 of his judgment, to this extent, that .if the 
oral evidence were the only evidence to prove a custom of 
adopting orphans, it would not be sufficient to prove such a 
custom if the parties were orthodox Hindus. The instances 
given of adoption of orphans do, however, support the view 
that the adoption of an orphan is not considered contrary 
to proper usage, and the adoption of at least one orphan 
besides Jainarayan, namely, Ramehandra, is satisfactorily 
proved. It is hardly possible to suppose that even one 
instance would be possible if the Dhusars consider them- 
selves governed by the Mitakshara law as to adoption.” 


Tire learned Judges of the Judicial Commissioner’s Court 
found that the adoption of Jainarayan was valid, and by 
their decree allowed the appeal and dismissed the suit. 
. From thrat decree this appeal has been brought. 


Their Lordships are satisfied that the parties to this suit 
are governed, not by the Mitakshara as recognised by the 
School of Benares, but are governed by the customary law 
ef the Dhusars of the District of Gurgaon. They have 
further come to the conclusion that it is consistent’with that 
customary law that the adoption of orphans by Dhusars is 
valid. They have come to that conclusion for the following 
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reasons. Adoptions which would be invalid if not permitted 
by that customary law are by that customary law permitted, 
as for example, a brother can be adopted, a daughter’s son 
can be adopted, there is no limit as to the age of the person 
who may be adopted, a married man who has had children 
may be adopted, and a guardian may give a boy in adoption. 
Besides the case of Jainarayan there is clear evidence of 
one who had been present at the adoption, that another 
orphan, Ramchandra, had been adopted, and there is evi- 
dence that Harnarayan and J walaprashad, who were orphans, 
had been adopted. Jainarayan’s adoption took place openly 
in the presence of Dhusars at Kutubpur, and of many others 
who had been assembled there for the purpose of Jainarayan 
being adopted. There was no concealment. Everyone knew 
that he was an orphan. For years after that adoption 
everyone treated Jainarayan as a lawfully adopted son, and 
no one suggested that he had not been validly adopted. 
Kedarnath, who was the person who was most interested to 
dispute the adoption, acknowledged that the adoption was 
valid, and admitted Jainarayan, as a validly adopted son to 
Rambilas, to the share in the family property which a 
naturally born son of Rambilas, if there had been one, would 
have enjoyed. Their Lordships can come to no other con- 
clusion than that Jainarayan was validly adopted. 


Their Lordships will humbly advise His Majesty that 
this appeal should be dismissed with costs. 


Edward Dalgado.—Solicitor for the appellants. 
T. L. Wilson é Co.—Solicitors for the respondents. 





GOPALA CHETTY anb anorHerR (Defendants) 
versus ` 
VIJAYARAGHAVACHARIAR (Plaintiff). 


Parinership—Dissolution—Suit for account—Dismissal—Second suit for 
share of assets subsequently recovered—Limitation—Indian Limita- 
tion Act (1908), Schedule I, art. 106—Contract Act, sec. 45. 


After the dissolution and complete winding up of a partnership, 
an asset which was not taken into account but realised subsequently 
by one of the partners, ought to be divided between the ex-partners 
or their representatives according to their shares in the former 
Partnership. Where, however, no accounts have been taken and 
an asset ig recovered by one partner after dissolution, the proper 
remedy for the other partuers is to have the accounts of partnership 
taken. If the remedy for an account is barred, a suit for a share 
of the asset realised is also barred under article 106 of Schedule I 
to the Indian Limitation Act, 1908. 
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Knox v. Gye, 5 H. Le, 656, explained. Merwanji v. Rus- 
tomji, 6 B., 628; Sokkanadha v. Sokkanadha, 28 M., 344; 
Thiruvengada v. Sadagopu, 34 M., 112, disapproved. Dayal v. 
Khatav, 12 Bom, H.C. R, 97; Revett-Carnac v. Goculdas, 20 
B, 15 and (on appeal) Bhugwandas Mitharam v, Rivett Carnac, 26 

I, A., 32, referred to, 
APPEAL from a decree of the Madras High Court, affirming 

a decree of the same Court in its original Civil Jurisdiction. 


A partnership entered into in 1908 between the appel- 
lants, the respondent and one Narasimhachariar, was 
dissolved in April, 1910. Narasimhachariar died in 1911. 
In November, 1913, the adopted son of Narasimhachariar 
instituted a suit against the appellants and the respondent 
for an account of partnership assets. The respondent 
was transposed as plaintiff in that snit by an order of 
the High Court and continued it against the appellants. 

In February, 1915, the suit was dismissed as having been 
barred under article 106 of Schedule I to the Indian Limi- 
tation Act, 1908. 


In April, 1915, the respondent instituted the present 
suit against the appellanta for recovery of his one-fourth 
share in certain assets of the old firm received by the 
appellants on various dates. The trial judge held that 
though a general partnership account was barred by the 
Indian Limitation Act and by the decision in the first 
suit, there was nevertheless a right ina partner to sue his 
other partners for his share of the assets of the partner- 
ship, for which the period of limitation would be six years 
and not three and that, therefore, the second suit was in 
time. He gave the respondent a declaration that he was 
entitled to a quarter share in the amounts claimed and direct- 
ed an account to be taken between the parties. 


An appeal against this decree of the trial judge was 
dismissed by the High Court (Watus, C. J. and Naprmr, J.). 
The learned judges affirmed the decree of the trial judge, 
observing that they were not prepared to go behind certain 
decisions of the Madras High Court which appeared to 
proceed upon the view that the receipt of assets by a 
former partner after dissolution gives rise to a fresh cause 
of action and that, otherwise, it would be quite impossible 
to distinguish the decision in 

Knox v. Gye, [1872] 5 H. La 656. 


Lowndes, K. O., and Talbot, for the appellants:—Under 
sec. 265 of the Indian Contract Act the right of a partner 
to recover in respect of partnership dealings is to have an 
account taken, and the surplus assets, if any, distributed. 
Apart from the Contract Act, there is no partnership law 
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in India. The-Contract Act is exhaustive .with regard to 

these matters. 

Mohori v, Dkurmodas Ghose, (1903) 30 1. Ay 115. 

This principle agrees with the English partnership law. 
Richardson v. Bank of England, [1838] 4 My. & Cy 165. 
Marshall v, Maclure, [1885] 10 Ap. Ca., 325. 

The judgment of the High Court was based upon its earlier 

decisions in 
Sokkanadha v. Sohkanadha, [1904] 28 M., 344. 
Thiruvengada v. Sadagopa, '[1910) 34 M., 1123 

and 
China Kondian v, Nar asappa, (1914) 26 M. L. Jy 2ar. 

All these decisions followed the decision in 

= Merwanyji v. Rustomfi, [1882] 6 B., 628 

This last decision was based upon certain abiter dicta in. 
Dayal v, Khatav, [1875] 12 B. H. C R., 97, 

inferred from an erroneous view of certain obserxations 

found in ` 
Knox v. Gye, [1872] 5 H. L, 656, 

though the actual decision was based upon 
Sedgwick v, Daniell, |1857] 2 H. & N, 319 

In 
Rioett-Carnac va Goculdas, |1895) 20 Bọ 15. 

Canby, J., adversely criticised the decision in 
Merwanji v. Rustomyi, [1882] 6 B., 628, 

but had to follow it. On appeal the decision of Canny, J. was 

affirmed on another ground; on a further appeal to the 

Privy Council in 
Bhugwandas v. Rivett-Carnac, [1898] L. R; 26 I. A. 32, 

the present question did not arise. The Punjab Chief Court 

declined to follow the Bombay case in 
Nehal Devi v. Kishore Chand, (1910) P. R., 272 at 298 

Even if these decisions ane correct, they do not apply to 

the present case. The respondent had already brought a suit 

which was dismissed. All the amounts in respect of which 
the present suit was brought were alleged to have been 
received on dates prior to the judgment in the previous 
suit. That judgment operates as res judicata. The view that 
the receipt of these assets gives a new cause of action is 
clearly wrong and it was specifically so stated in 

Knox v. Gye, [1872] 5 H L,, 656. 

The present suit is also barred under Order II, r.2 of the 

Civil Procedure Code and Article 106 of the Schedule I to 

the Indian Limitation Act, 1908, 
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Parikh, for the respondent :—There is no. controversy 
in the Indian Oourts with regard to the question raised in 
. the appeal. The principle was clearly enunciated in 
Merwanji v, Rustomji, |1882] 6 B., 628, 


and accepted in the later decisions. The rule being thus 
established in India from 1875, the Board would not interfere 
with it unless it conflicts with justice, equity and good 
conscience. It is a rule of procedure and-is less open to 
alteration on grounds founded upon the law or practice in 
England. The present action is one for money had and 
received by a partner who is liable to account under 
sections 258 and 263 of the Indian Contract Act. The 
decision in 
Knox v. Gye, [1872] 5 H.'L., 656, net 

depended upon the effect of the section of the statute of limi- 
tation. The plaintiff therein had asked for a general account 
and failed. There was nothing to show that he would ‘not 
have recovered if he framed his action suitably. -On thé 
other hand, the observations of Lonps HATHERLEY, COLONSAY 
and CHELMSFORD suggest that he could have recovered. 
Under sec. 45 of the Indian Contract Act, one partnér’ Gan 
give a valid discharge. It does not, therefore, make any 
difference whether the claim is made by a living partner 
or oy the representative of a deceased partner. The deci- 
sion of the Punjab Court turned on different considerations. 
Order II, r. 2.18 not a bar as the receipt of the sums gives 
rise to a new cause of action. BY 4s 

Lowndes, K. C., in reply :—The rule of justice, equity 
and good conscience is the rule of English law which will 
be applied unless it conflicts with Indian conditions, 

Ratsangjt v. Masludin, |1387) 14 I. A 89 at 96. 

There can be no conflict here. The partnership law of 
India is founded entirely upon the law.in England. 


The judgment of their Lordships was delivered by 


Lorp PHILLIMORE.—Aboùt the year 1908 a partnership 
was formed between Narasimhachariar, the respondent 
Vijayaraghavachariar, the appellant Gopala now deceased 
and the appellant Hthirajulu, who for the purposes of this 
appeal also represents the first appellant. Narasimhachariar 
having died in 1911, a suit was filed on the 15th November, 
1913, in the High Court at Madras by his adopted son 
- against the respondent and the two appellants, praying for 
partnership accounts, and payment to him of his adopted’ 
father’s share. The plaintiff in this suit was, in some 
manner net now important to consider, settled with, and 
retired from the suit and by an order of the High Oourt 
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the'respondent was transposed from his position as defend- 
ant and became plaintiff, continuing the suit against the 
other defendants, the present appellants. 


The suit came on for hearing before a Judge of the 
High Court on the 26th February, 1915, when it was found 
that the partnership had been dissolved before the death 
of Narasimhachariar, namely, in April, 1910, and that, there- 
fore, the suit was barred by article 106 of Schedule I of the 
Indian Limitation Act, 1908, which provides that a suit for 
accounts and a share of the profits of a dissolved partner- 
ship must be brought within three years of*the date of 
dissolution. The respondent did not appeal. But on the 
30th April of the same year he launched a second suit against 
the present appellants, which is now in question before their 
Lordships. 


In this suit, after setting out the proceedings in jhe 
previous suit and admitting that he had become disentitled 
to claim a general account and the payment to him of 
what might be found due and payable on the taking of a 
general account, he said that the sum of Rs. 18,842 had been 
received by the appellants in various payments on various 
dates from debtors to the old firm, and he claimed his 
quarter share in this total sum. The appellants put in a 
written statement in which they denied that they had receiv- 
ed any assets of the firm, said that ifthe accounts were 
to be taken the respondent would be found to be indebted 
to the firm, pleaded the Indian Limitation Act, and that > 
the suit was barred by res judicata and certain other de- 
fences. The suit was tried before Kumaraswamr ÑASTRIAB, 
J., who gave judgment on the 27th March, 1916, deciding 
the bulk of the issues in favour of the plaintiff, now respond- 
ent, and giving him a declaration that he was entitled to 
a quarter share of _the amount claimed and ordering an 
account to be taken with a view to showing whether there 
was any set-off in respect of sums which might be due from 
the respondent to the appellants. By the schedule of the 
decree it appeared that approximately Rs. 11,000 of the 
sum claimed had been received before the institution of 
the first suit, and the whole of the balance before the decree 
in the first suit. The learned Judge held that though a 
general partnership account was barred by the Indian 
Limitation Act and by the decision in the first suit, there 
was nevertheless a right in a partner to sue his other 
partners for his share of the assets of the partnership, for’ 
which the period of limitation would be six years and not 
three ; and that, therefore, the second suit kad been brought 
in time. The learned Judge came to this concfusion on 
the authority of certain cases decided in the High Oourt 
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of Madras, following earlier decisions in the High Court of 
Bombay. ; 


The present appellants appealed to the High Oourt in 
its appellate jurisdiction. The appeal came on before Siz 
Jonn Warsis, C. J. and Napigr, J., and was dismissed, the 
learned Judges saying that they’ were not prepared to go 
behind three Madras decisions to the effect that a cause of 
action arises from the receipt after dissolution of partnership 
of assets by a former partner. 


They observed that these decisions appeared to proceed 
upon the view that the receipt of assets by a former partner 
after dissolution gives rise to a fresh cause of action. 
Otherwise, as they said, it would be quite impossible to 
distinguish the decision in Knox v. Gye (1). It is from 
this dismissal that the present appeal is brought. 


° Though, in the opinion of the appellate Judges, the case 
of Knox v. Gye, unless it can be distinguished, would destroy 
the case of the respondent, it so happens that it is upon a 
reading of certain passages in the speeches of the noble 
Lord who took part in that judgment that the series of cases 
in the Bombay and Madras High Courts, upon the authority 
of which judgment has been given for the respondent, 
proceed. It is, therefore, important to begin the considera- 
tion of the law with a careful analysis of that case. 


Gye was lessee of the Covent Garden Theatre and for the 
purpose of the concern obtained in 1853 a considerable sum 
of money from one Thistlethwayte on terms of partnership. 
Thistlethwayte died in 1854, making Knox his executor. 
Knox in the second bill which he filed (which was the one 
that came under consideration in the House of Lords) 
contended that thereafter he and Gye continued the partner- 
ship. In 1854 negotiations were entered into with one 
Hughes for the temporary use of Her Majesty’s Theatre, 
andasum of £5,000 was paid to Hughes in advance for 
this purpose. Hughes did not carry out his share of the 
bargain. Gye sued him for the £5,000 and recovered judg- 
ment, but not succeeding in getting the money, he ultimately 
accepted, in 1862, the sum of £2,500 by way of compromise. 
In 1856, the Covent Garden Theatre was burnt down and 
Gye took. the Lyceum Theatre. In October, 1864, Knox 
filed the bill against Gye, praying for accounts from the 
date of the original advance by Thislethwayte, for the 
winding up of the alleged partnership between Gye and 
Thislethwayte, that Knox might have his share of the sum 
advanced by Thislethwayte, including a share of the money 
recovered or which ought to have been recovered from 


(1y [1872] L. R., 5. HL, 656. 
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Hughes, and a share of the profits of the partnership. ‘The 
answer set up by Gye in substance pleaded that. Thisleth- 
wayte’s share was confined to the business of the old theatre, 
the whole capital of which was lost by the fire; that Knox 
was not entitled to any accounts; that his rights, if any, 
arose at law and not in equity; and that whichever way 
they arose, the statute of limitation was a good answer. 


The Vice-Chancellor, Sir William Page Wood, made a 
decree in favour of Knox, being of opinion that the statute 
of limitation did not apply, either as regards the money 
received from Hughes, which he treated as an equitable 
claim enforceable in equity, or as regards the share of 
Thislethwayte in the partnership, the statute being prevent- 
ed from applying to that part of the claim becanse of the 
fiduciary relation between Thislethwayte and Gye, and by 
the fact that the money recovered from Hughes was receiyed 
within six years before the institution of the suit. 


On appeal the Lorp CHANOELLOR, LORD CHELMSFORD, 
reversed this decree. When the case came on for hearing 
before the House of Lords, the House was composed of 
Ste Wirit1am Pace Woop, pow become Loeb HATHERLEY 
and Lorp CHANoELLOR, LORD CHELMSFORD and Lorn WEST- 
BURY and Ootonsay. At the close of the appellant’s case, 
the House was of opinion that the partnership never extend- 
ed to the Lyceum business, and counsel for the respondent 
were directed to confine themselves-to the argument upon 
the statute of limitation. -It was apparently considered that 
if thé statute of limitation was to be applied, the right of_ 
Kuox accrued in December, 1854, upon the death of This- 
lethwayte, the partnership being dissolved by his death, 
and'‘that the bill not being filed till 1864 was out of time; 
and with the possible exception of Lorn HATHERLEY, the 
noble and learned Lords who composed the House held 
that the receipt of money from Hughes more than six years 
after the partnership was dissolved, did not take the case 
out of the operation of the statute. If, therefore, the statute 
was to be applied, it constituted a good defence. The 
matter then remaining for decision was whether this was a 
case where equity followed the law, Lorn HaruxErury dis- 
senting, and the suit was accordingly dismissed. 


Now it will be observed that the sum of £2,500 was re- 
ceived within the statutory period, and its receipt was the 
receipt by Gye of a partnership asset. 


-The case would seem, therefore, to be in point, and 
(the. suit having been dismissed) adverse to the present 
respondent. But as the suit wag one for a general account 
and not merely or. even by way of addition to recover 
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‘Knox's share of the ‘sum received from Hughes, and as 
there are in the speeches of the noble and learned Lords 
some passages where a case like the present is put by way 
of hypothesis, the decision in Knox v. Gye (') need ‘not 
be taken for the purposes of the present judgment as laying 
down a final determination of the law on thig point. 


Nevertheless the observations in that dice: when carefully 
considered, do not warrant the construction which has been 
put upon them by some of the Courts in India, but, on the 
contrary, warrant the conclusion to which independently of 
authority a little clear thinking leads. 


Loro HATHERLEY, for the purposes of-his observations, 
takes the case of a partnership dissolved by death and an 
account being taken ‘‘that everything which could be as- 


certained had been then ascertained and adjusted, that the . 


account was complete and that releases were given” —releases 
which, as he says, ‘ could only go to the extent of the claim 
that then existed against the surviving partner”. He as- 
sumes that in that case an asset for which no allowance has 
been mude falls in and is received by the surviving ex- 
partner ; and he holds that in such a case the executor of 
the deceased ex-partner could claim his share. 


Lorp CoLonsay with a similar train of thought speaks 
of a sum of money “ unexpectedly recovered”. 


Lorp CHELMSFORD says : ‘It was said that upon payment 
of the debt by Hughes a new right had accrued to the 
appellant. But the right to sue for what? The answer 
must be for an account. But that he was entitled to all 
along, and the account must have included this very debt 
of Hughes, the receipt of which is supposed to have created 
a new right to an account.” Itis true that there is later on 
in his speech some rather vague language which may have 
led to his having been supposed to take the view that 
even when partnership accounts cannot be taken, a suit may 
be brougbt for a specific item ; but the whole tenor of his 
reasoning shows that he is contemplating the circumstances 
supposed by Logos HATHERLY and Cotonsay. Lorp 
Werstsury’s language is striking—he is not contemplating 
this particular case, but discussing the effect of the statute 
of limitation. He says :— 

It will be asked whether the bar by statute can be greater than a 
release between the parties. In the answer to that question the 
nature of the release must be required to be stated. If on an 
account stated a release is given, the release will be limited to that 
account, and will not bar the right of an executor to have an account 
of subsequent receipts. But if the release be of the right to an 
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account altogether, then the release will be exactly equivalent to the 

bar here created by 'the statute and will bar all right whatever to 

claim the benefit of any subsequent receipt by the accounting party. 
The rule of law then is the following :— 


If a partnership has been dissolved and the accounts have 
been wound up and each partner has paid what he has to 
contribute to the debts of the partnership and received his 
share of the profits, the mutual rights and obligations having 
been thus all discharged, and then it turns out afterwards that 
there was some item to the credit of the partnership which 
was either forgotten or treated as valueless by reason of the 
supposed insolvency of the debtor or for any other cause, 
-which item afterwards becomes of value and falls in, it ought 
to be divided between the partners in proportion to their 
shares in the original partnership. There is no reason why 
one should have it more than the other. 


The case will not often occur. [f the debt is incurred to 
the firm and both the ex-partners are alive, the debtor can 
only safely pay upon the receipt of both, for the agency of 
each for the other has ceased with the dissolution of part- 
nership, and both receiving and being in possession each can 
insist upon his proper share. 

Lorp HATHERLEY points out the most probable occasion 
when it would arise, namely, when one of the partners is 
dead and the debt has accrued at law to the surviving 
partner who thus becomes solely possessed of the former 
partnership item ; and he says that in such a case the execu- 
tors of the deceased ex-partner would have a right to recover 
their testator’s share from the ex-partner who has received 
the whole. It is not so certain that this particular case 
would arise in India by reason of tke provisions of Section 
45 of the Indian Contract Act, upon which section apparently 
different decisions have been given in the several High 
Courts in India. (See Sir F. Pollock’s work on the- Indian 
Contract Act, page 193.) It is, however, possible to conceive 
of other cases in which this principle might have to be 
applied. A partner might contract really for the partner- 
ship, but apparently as sole principal and in that capacity be 
-the sole recipient of a partnership item. 


At any rate, in all cases where for any reason it did 
occur that after the dissolution and complete: winding up 
of a partnership an asset which had not:been' taken into 
account fell in, it ought to be divided between the ex- 
partners or their representatives according to their shares in 
the former partnership. 


If; on the other hand, no accounts have been taken and 
there is no constat that the partners have squared up, 
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then the proper remedy when such an item falls in is 
to have the accounts of the partnership taken; and if it 
is too late to have recourse to that remedy, then it is also 
too late to claim a share in an item as part of the part- 
nership assets, and the plaintiff does not prove, and cannot 
prove that upon the due taking of the accounts he would 
be entitled to that share. It might well be the case that 
one of the reasons why no final balancing of accounts took 
place was that A. owed the partnership so much money and 
that it was anticipated that B. would hereafter receive a 
particular item which would operate substantially to balance 
the claim. 


The principle above set forth being reasonably clear and 
intelligible, it remains for their Lordships to discuss certain 
decisions in the Indian Courts. 


The first case on this matter was Dayal v. Khatav (1) 
decided in the year 1875. The judgment in that case rested 
upon other and incontrovertible grounds, but there were 
obiter dicta in the course of the judgment which no doubt 
would help the present respondent. ‘These obiter dicta 
were relied upon by LatHaM, J. in Merwanjt v. Rustomji (°) 
decided in the year 1882. That decision is no doubt in 
point and in favour of the respondent; but ‘it is to be 
observed that it was largely based upon the obiter dicta in 
the previous case. 


The third Bombay case was Rivett- Carnac v. Goculdas (8). 
Canby, J., sitting as a single Judge in the first Court, 
criticised the previous Bombay decisions, but said that he 
was bound by them. Accordingly he held that though a 
claim for a general partnership account was barred by limita- 
tion, a claim for a share of moneys received by the partner- 
ship within the period of limitation was not barred; that 
the plaintiff was entitled to recover Hemabai’s and Gokuldas’ 
shares of the said money; and that the second defendant 
was entitled to set off against this his share of certain 
moneys received by the plaintiff as part of the assets of 
the said partnership. The High Court in appeal held that 
the respondent’s claim to an account of the partnership 
dealings was not barred by limitation because under Section 
17 of the Limitation Act (Act XV of 1877) when a person, 
who, if living, would have a right to sue, has died, the 
period of limitation is to be computed from the time when 
there is a legal representative of such person capable of 
instituting the necessary suit, and gave the plaintiff a decree 


for the assets which he claimed. The case came on appeal 
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_ Om to His Majesty in Council in “1898, and is reported as 
res Bhugwandas Mitharam v. Rivett- Carnac (1). This Board 
oe agreed with the decision of the High Court that the claim 

: Qorara was not barred by the Limitation Act, but their Lordships 

_Gaarry thought that the decree given by the High Court was too 
“U. wide, and directed an account to be taken of the part- 

a i nership transactions. They made no observations on the 

. onanan Particular point now under consideration except to the 
paa -extent to which it embodies the criticisms of CANDY, J. 


be Their Lordships now turn to the Madras cases. In 

agai Sokkanadha v. Sokkanadha(?) decided on appest by the High 

Court in 1904, the decision in Merwanji v. Rustamji was 

$ followed a8 an ‘authority, and reasons were superadded why 

in the opinion of the learned Judges it was right. One 
passage may usefully be quoted :— 

Even on principle it would seem that this conclusion is the better 
one, for why should the fact that a suit for a general account is no 
longer maintainable be used to secure to some of the partners exclu- 
sively the benefit of realisation of assets made under circumstances 
which raise no question of limitation with reference to a claim 
strictly confined to a share of what was realised. Of course, to 
allow such a claim to be maintained without the defendant being at 
liberty to go into the whole accounts and if possible defeat the 

` ‘plaintiff's ‘claim by showing that the net balance is against the 

>| ©. plaintiff; would be quite unjust. The view we follow avoids such 
`- ` undesirable results while it secures to all the partners their fair and 
proper shares in assets with reference to which no question of lapse: 
-of item is capable of being raised under the law, 
With: great deference this reasoning begs the question. 
i Bori is it to be known that some of the partners would 
exclusively benefit by the realisation of assets which come in 
after dissolution? To meet this objection the learned Judges 
assume that accounts may be taken and that they have 
done enough for the rela who is sued in saying that’ he 
‘may have the accounts taken. But if the policy of the law 
be that after the period of limitation no accounts shall be 
taken, for-the excellent reason that materials for taking such 
- accounts may have disappeared, it is not legitimate to say to 
“the *person sued, “ Hither pay on the footing that accounts 
hive’ beew taken which we know have not been taken and 
“oh the footing that all matters have been squared -up bet- 
‘ween. you and your partner when we have no knowledge 
“that ‘there has been any such squaring up, or submit to 
that taking of accounts against which the legislature has 
. protected’ you.” 

Thiruvengada v. Sadagopa (8), also referred to in the 
judgment of the High Court in the case now under appeal 
may be taken to be to the same sai 

U) [1898] L. Re 26 I. A., 32. [1904] 28 Mu 344. 
3 (3) [r910] 34 St, Ira, 
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On the óther hand, the Chief Court of the Punjab has 
expressed its inability to follow these cases (Punjab Records 
1910, case 97, page 298). 

Their Lordships have no information as to the matter 
. having come before the High Court of Calcutta. 


These decisions having been thus analysed appear to rest 
upon some obiter dicta which do not purport to express 
Indian Law, but sre the result of the construction which 
some learned Judges have put upon the decision of the 
House of Lords in Know v. Gye, and inferences drawn from 
that decision, and except for the reasoning upon which 
their Lordships have already commented in Sokkanadha v. 
Sokkanadha to have no other basis. As their Lordships 
have already pointed out, the obiter dicta in the Bombay 
High Court are founded upon a misapprehension of what 
took place in Know v. Gye. 


The present case is a striking illustration of the mischief 
which might result from following the conclusion at which 
the learned Judges in the “Oourt of Appeal have arrived. 
The very items for which the respondent is now suing were 
actually items which would have come into the account 
on his claim against the appellants for a partnership account 
in the suit in which he failed. 


As their Lordships have arrived at this conclusion, it is 
unnecessary to consider the further point raised on behalf 
of the appellants that the disthissal of the previous suit 
constituted the bar of res judicata. 


Their Lordships will humbly recommend His Majesty 
that the appeal be allowed and that the suit be dismissed 
and that the appellants have their costs here and below. 


Appeal allowed. 
Douglas Grant :—Solicitor for Appellants. 
John Josselyn :—Solicitor for Respondent. 
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Criminal Procedure Code (Act V of 18981, section 537 —Error—Not pre- 
judicial to accused—May be condoned. 

Examining a witness for the prosecution after thé statements of 
the accused is recorded is an irregularity but it is an irregularity 
which is not fatal to the case Subrakmania Ayyar v. King-Em- 
eror, |1901) I, L R., 25 Mad., 61 at 96-98, referred to. 

CRIMINAL Revision from an order of Basu Ksurzop Goran 
Bangs, Additional Sessions Judge of Allahabad at Mirza- 


pur. 
Anandi Prasad Dube, for the appellants. 
R. Malcomson (Assistant Government Advocate), for the 
Crown. 
The following judgment was delivered by 


Sruant, J.—The first point raised by the learned counsel 
for the applicants is one upon which there has been diver- 
gence of opinion in courts in India. It appears from the 
record that the witnesses ‘for the prosecution against the 
applicants were examined-in-chief up to the 10th April, 1922, 
and on that date the applicants were questioned generally 
on the case by the trying Magistrate under the provisions 
of section 342 before they were called on for their defence. 
After that, the witnesses for the prosecution were cross- 
examined and, further, one witness, a head constable, Ram 
Gopal Singh, was examined for the first time for the prose- 
cution. The evidence which he gave was to the effect that 
he had arrested the applicants. [he point taken by the 
learned counsel is that by examining this head constable 
after the statements of the accused had been taken, the try- 
ing Magistrate acted contrary to the provisions of section 
342. The learned counsel is undoubtedly right in that con- 
tention. Under the provisions of section 842 all the prose- 
cution witnesses should have been examined-in-chief before 
the final questions were put to the applicants. The appli- 
cants were not examined again after the 10th of April. The 
provisions of this portion of section 342 are imperative. The 
words are :— À 

“ For the purpose of enabling the accused to explain any cir- 
cumstances appearing in the evidence against him, a court,.....shal? 
Cr, Rev. No. 331 of 1922. 


\ 


VOL, xx.) HIGH COURT 875 


for the purpose aforesaid question him generally on the case after 
the witnesses for the prosecution have been examined and before he 
is called on for his defence.” 
But it remains to be considered whether the provisions 
of section 537 of the Code are notapplicable. The apposite 
portion of that section is this : — . 


‘Subject to the provisions hereinbefore contained, no finding, 
sentence or order, passed by a court of competent jurisdiction 
shall be reversed or aired. under Chapter X XVII or on appeal 
or revision on account of any error, omission, or irregularity in the 
complaint, summons, warrant, charge, proclamation order, judg- 
ment, or other proceedings before or during trial.........cecccosseseeass 
unless such error, omission, irregularity, want or misdirection, has, 
in fact, occasioned a failure of justice.” 

It certainly appears that in many High Courts it has been 
held impliedly that section 537 has no application in these 
circumstances, but in this High Court it has been decided 
that an omission to comply with the provisions of section 
342 does not involve a setting aside of the conviction. The 
main authority upon the subject is to be found-'in the well- 
known decision of their Lordships of the Privy Council in 
Subrahmania Ayyar v. King-Emperor (2). Their Lordships 
did not, in that case, however, distinguish between an “error” 
and an “ irregularity”. The two words clearly do not mean 
the same thing. Iregard the failure to apply correctly the 
provisions of section 342 as an error and not as an irregu- 
larity, and I do not understand their Lordships to have laid 
down that an error which has not in any way prejudiced a 
person convicted, may not be condoned under the provi- 
sions of section 537 if it is not fatal to the validity of the 
decision, and is concerned with the proceedings rather than 
the mode of trial. ‘Their Lordships in that particular case 
were considering neither an error, nor an omission, nor an 
irregularity but an illegality. In that case the trial was 
vitiated in its inception. A provision of the Criminal Pro- 
cedure Code had been transgressed, and the result of the 
transgression was that the court had actually no jurisdiction 
to hear the case. The court. had only jurisdiction to try 
in one case a person for three offences of the same kind 
committed within a period of twelve months and it actually 
had tried a person for 41 offences committed during a period 
of two years. ‘Their Lordships held that the course pursued 
was plainly illegal, and continued: 

“Upon the assumption that the trial was illegally conducted, it 
is idle to suggest that there is enough left upon the indictment 
upon which a conviction might have been supported if the accused 
had been properly tried. The mischief sought to be avoided by 
the statute has been done”. 


(1) [r901] I. L. R., 25 Mad., 61 at 96-98, 
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They said afterwards: 

“Tne remedying of mere irregularities is familiar in most sys- 
tems of jurisprudence but it would be an extraordinary extension of 
such a branch of administering the criminal law to say that when 
the Code positively enacts that such a trial as that which has taken 
place here shall not be permitted, that this contravention of the 
Code comes within the description of error, omission or irregu- 
larity", 


and in quoting the decision in Smurthwaite v. Hannay, 
reference was made to the pertinent observation of Lorp 
RUSSEL: ý 


“Such a joinder of plaintiffs is more than an irregularity; it is the 
constitution of a suit in a way not ‘authorised by law and the rules 
_ applicable to procedure." 


The tests to be applied in considering whether a particular 
infringement of the provisions of the Criminal Procedure 
Code is one which does or does not come within the purview 
of section 537 appears to me to be this: Does the error 
go to the whole root of the trial? Does itin effect vitiate 
the proceedings? Has the court assumed an authority which 
it does not possess? Has it broken the vital rules of proce- 
dure? Ifthe erroris of such a nature, the proceedings are 
vitiated in their very inception and section 537 has no appli- 
cation. But the mere fact that a certain provision of the 
Code is imperative does not in itself indicate that a breach 
of that provision vitiates the whole proceeding. In fact it 
might very well be argued that in order to create an error 
there must besome breach of an imperative rule for if the 
matter were discretionary, it would appear that no opportu- 
nity for error could arise. What I have to consider is the 
simple point. Were the proceedings vitiated? In my 


Opinion they were not vitiated. 


I come now to the second point: ‘Were the applicants 
prejudiced ?” Now the case against them in respect of the 
matters to which this head constable deposed had already 
been disclosed in the previous evidence, and in their exam- 
ination on the 10th of April, they were actually asked to 
explain away the very circumstances to which the head cons- 
table subsequently deposed. Furthermore, they did not 
deny their arrest, and with regard to the possession of the 
property said to have been the subject of theft, their case was 
that property had been given to them by the complainants. 


_ It is thus clear that they were not prejudiced by this error. 


There was an error undoubtedly and the Magistrate should 
be careful to avoid the error in future. But as the case has 
been decided correctly on the merits, this error has in no way 
affected the result. 
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The third point argued was that on the facts the convic- 
tion under section 457 was not made out. I cannot accept 
this contention. On the facts the appellants were rightly 
found guilty of lurking house trespass by night with intent 
to commit theft. 


The last point taken is the question of sentence. There 
I see no reason to interfere. 


I dismiss the application. 
Application dismissed. 


CHATURBHUJ 
, versus 
EMPEROR.* 


Criminal Procedure Code (Act V of 1898), section 384—Loss in profits— 
Result of pichetling—Fine imposed for selling foreign cloth—Offence 
under section 384. 


A,a cloth merchant, refused to pay a fine imposed by B for 
persisting in selling foreign cloth despite B's admonitions to the 
contrary. ’s shop was, thereupon picketted by Z with the result 
that A suffered two hours’ loss in trade and consequent profit, 4 
then paid the fine and promised to refrain from selling foreign 
cloth. 


field, that every ingredient in the offence of extortion was made 
out against A who. might very well have been convicted under 
section 384 and that B's conviction under section 385 was equally 
good. 


When a certain number of well-intentioned and law-abiding 
persons wish to argue in a legitimate and peaceful manner with a 
man, pointing out to him that in his own advantage he should not 
follow a certain course, there can be no doubt that such a proceed- 
ing is not ‘only harmless but, in many cases, it may be laudable, 

and if picketting to the ordinary mind meant nothing more than 
that, the fear of picketting would not be fear of injury within the 
meaning of the law But when the word picketting has come to 
be associated with another word “boycotting ’’ and when the 
boycotting is apt to proceed from ostracism to active annoyance and 
when the active annoyance has been known, in many instances, to 
culminate in bodily injury, then a man whois threatened with 
picketting and knows that picketting can be of sucha nature, is 
put in fear of injury within the meaning of section 385. 


Criminau Revision from an order of B. C. Forses Esq., 
Sessions Judge of Farrukhabad. 


Anandi Prasad Dube, for the petitioner. 
* Cr. Rev No. 404 of 1922. 
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The following judgment was delivered by 

Stuart, J.—This application in revision arises out of 
the following facts. On the 29th April, 1922, which was 
market day in the town of Chibramau, inthe Farrukhabad 
district, Bachan Lal, a cloth merchant, was carrying on 
business in his shop. The applicant and another person 
came tothe shop of Bachan Lal and said to him that if he 
continued to sell foreign cloth, they would put pickets on to 
his shop to prevent his doing so. Bachan Lal replied that 
as long as foreign cloth was available, he would sell it. The 
applicant and his companion then told him’ that, if he did 
so, he would be fined 5 per cent of the value ofi his 
stock. He refused to pay the fine and pickets were accord- 
ingly put upon his shop, who, apparently without using 
actual violence, prevented effectively any customer reaching 
the shop of Bachan Lal for a matter-of two hours. Owing 
to this circumstance he lost two hours’ trade and the cònse- 
quent profit. After two hours he paid the fine, obeyed the 
order not to sell foreign cloth and was left unmolested for 
the time. He made complaints to the police and the Tahsil- 
dar. During the days following the incident of the 29th 
April, he was molested by certain persons and threatened 
by one or more in respect of his having made complaints. 
There are other circumstances but I need not deal with 
them. ‘These facts have been found by the Magistrate who 
tried the case and by the Sessions Judge. Now the appli- 
cant approaches this Oourt in revision upon the ground that 
on the facts no offence is disclosed. He has been convicted 
under section 385 and sentenced to nine months’ imprison- 
ment and a fine. i 7 

The words of section 385 are these : — 

“ Whoever, in order to the committing of extortion, puts any 
person in fear, or attempts to pul any person in fear, of any injury, 
shall be punished with imprisonment of either description for a 
term which may extend to two years, or with fine, or with both.” 

The definition of “extortion” is given in section 383 
as follows :— ; 

“ Whoever intentionally puts any person in fear of injury to 
that person, or to any other, and thereby dishonestly induces the 
person so put in fear to deliver to any person any property or valu- 
able security or anything signed or sealed which may be converted 
into a valuable security, commits “‘ extortion’. 

The word ‘injury ” is defined in section 44 :— 

t The word ‘injury’ denotes any harm whatever illegally caused 
to any person, in body, mind, reputation or property "’. 

The first point is what injury, if any, might have been 
apprehended by Bachan Lal. I am leaving out df account 
the loss of profit. It is an arguable point whether such loss 
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of profit was or was not an injury under section 44. I 
express’ no opinion on that point. There is next the more 
important factor in this case of the fine which Bachan Lal 
was compelled to pay. There can be no doubt to my mind 
that injury in a legal sense was not only apprehended by 
him but caused to him by paying that fine. There was 
further a reasonable apprehension of personal violence. 
What then did the applicants do? They intentionally put 
Bachan Lal in fear of injury. Their action would clearly sug- 
gest to Bachan Lal that if Bachan Lal did not do what they 
wanted, Bachan Lal would not only suffer in business and 
in pocket but might sufferin person. No other common- 
sense view is possible. The learned counsel for the applicant 
addressed me on the subject of what he called peaceful 
picketing and referred to what he stated was the practice in 
England. I do not consider that a discussion of the English 
practice, even if correctly stated by him, would assist me 
at arriving ata decision. In India any man who is told 
that he is going to be picketed peacefully has every reason 
for japprehending possible physical discomfort as a not 
unlikely result. Itis clear that Bachan Lal was put in fear 
of injury to his person. He was also put in fear of injury 
to the actual money in his till for if he did not pay the fine 
at once, he had every reason for supposing that the fine 
might be increased. It is clearly made out on facts that 
the applicant intentionally put him in fear of that injury. 
Waat was the result? Bachan Lal was thereby induced to 
pay up the fine. Was he dishonestly induced? He wae 
clearly dishonestly induced within the meaning of the law 
for the word ‘ dishonestly ” is defined in section 24 of the 
Code as follows :— 

“ Whoever does anything with the intention of causing wrongful 
gain to one person or wrongful loss to another person, is said to do 
that thing ‘dishonestly ’.” 

Wrongful gain is gain by unlawful means of property . to 
which the person gaining is not, legally entitled. Wrongful 
loss is the loss by unlawful means of property to which the 
person losing it is legally entitled. These are the definitions 
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in section 23. Now'it is clear that the applicant or anybody ` 


else was not entitled to that fine which was taken from 
Bachan Lal, and itis equally clear that Bachan Lal was 
legally entitled to the money which he paid as that fine and 
the means used being threats directed against the man’s 
business explicitly and impliedly against his person, were 
unlawful. So I find that every ingredient in the offence of 
extortion was made out and the conviction might very well 
bave been ynder section 384 for the actual commission of 
the offence. The conyiction under section 385 is equally 
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Omma good. Bachan Lal was put in fear of injury in order to the 
1928 commission of extortion. The conviction is thus’a good 





peas conviction. : 

OnaTORBEUI I wish to be clearly understood upon the subject of 
i s; picketting. The point is not whether picketing in itself is 
MPEROR ‘iJlegal. Ido not propose to discuss this large subject ex- 
Stuart, J. baustively. ‘‘ Picketing” is not, as far‘as I know, a word 


that has ever been legally defined. It may have been, but 
Tam not aware of it. The word means different things 
to different people. If all that is meant hy picketing is 
that a certain number of well-intentioned afd law-abiding 
persons wish to argue in a legitimate and peaceful manner 
with aman, pointing out to him that in his own advantage 
he should not follow a certain course, there can be no doubt 
that such a proceeding is not only harmless but, in many 
cases, it may be laudable, and if picketing tothe ordinary 
mind meant nothing more than that, the fear of picketting . 
would not be fear of injury within the meaning of the law. 
But when unfortunately the word picketing has come to: be 
associated with another word “boycotting ’’ and when the 
boycotting is apt to proceed from ostracism to active an- 
noyance and when the active annoyance has been known, in 
many instances, to culminate in bodily injury, then I take it. 
that aman who is threatened with picketting and knows that. -> 
picketing can be of such a nature, is put in fear of injury’ ` 
within the meaning of section 385. It could never be sug- 
gested that aman had legally been put in fear of injury 
because he had been told that a respectable gentleman, who 
was the exponent of advanced religious views was coming to 
discuss his views with him. That would not put anybody in 
fear of injury legally. But when a man is told that certain 
men are going to watch his shop and he knows that, in many 
instances, the watching of shops not only leads to loss of - 
business but has frequently led to loss of actual money and 
occasionally to personal injury to the shop-keeper, he legally 
must apprehend injury. IfI considered that the matter 
were otherwise than perfectly plain, I should have admitted 
this application upon the point of law, but, to my mind, the 
matter presents no difficulty. With regard to’sentence, I 
see no reason to interfere. I dismiss the application. 


Application dismissed, 
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Code of Criminal Procedure (Act V of 1878), sec. 110—Joint trial—Accused 


July, 26. 


not confederates of cach other— Sanction to prosecute—Necessity of Warsa, J. 


notice, 


Proceedings against a man for dadmaski should be confined to 
him alone unless the case is that he has a confederate or partner 
to whom all the evidence is equally applicable. 


There is no statutory obligation upon any Judge to issue a 
notice upon a, person charged to show cause why sanction to 
prosecute him should not be giyen. 

CRIMINAL Revision from an order of Panna Lau ESQ., 
District Magistrate of Etawah. 

G. W. Dillon, Jamni Mohun Banerji, Nehat Chand Vaish 
and Saila Nath Mukerji, for the applicants. 

R. Malcomson (Assistant Government Advocate), for 
the Crown. 

The following judgment was delivered by 

Warsa, J.—This is one of the most remarkable cases 
under section 110 which has ever come under my notice. 


There are various reasons why I say that. In the first place, 
the procedure which has been adopted from first to last, 


appears to me to be an abuse of the section. Twelve men ' 


were charged together or notices were issued against them 
together under this section, I will not say, without anything 
upon the evidence seriously connecting them, but with a 
very superficial colouring of evidence and a vague, general 
and hearsay description connecting them together as partly 
ring-leaders of a gang, partly notorious dacoits and partly 
habitual receivers. The police, in support of this case, 
called a variety of witnesses of every sort and description 
to establish the character which they sought to prove, 
amounting altogether to 76 in number, and having little 
or nothing in common except the fact to which most of them 
spoke: (@' that they lived at least 8 miles away from 
the village of the defendants, and (b) that they have no 
personal knowledge of them themselves. Indeed itis im- 
possible not to read the principal evidence for the prosecu- 
tion which has been relied upon by the Magistrates in 
the courts below, without acquiring the impression that it 
was really a gang case which the police were running on 
hearsay evidence under the guise of a badmasht charge 
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under section 110. The witnesses, who were put in the box, 
were not disposed of at one hearing and each by one piece 
of evidence, but they were scattered about and divided up 
in the most bewildering fashion, so taat it is a work of 
considerable magnitude and one almost impossible of accom- 
plishment by any appellate court without the assistance of 
somebody who has minutely studied the record, to trace 
the sequence of statements of any particular witness. But, 
so far as I can tell, the result of this voluminous and chaotic 
recording of evidence was that the defence evidence and 
the examination of the accused under section 364 was not 
even reached until the 9th of September, 1921, fully two 
months after the hearing had been commenced. Apart 
from any other feature of this case, if seems to me very 
hard, almost oppressive, to any set of defendants to charge 
them together in this way, unless the whole of the evidence, 
against all of them is precisely the same and they are to be 
dealt with on the same facts, and compel them to fight 
each his own individual battle during a prolonged enquiry, 
a great deal of which concerns for the moment only one 
out of the general body. I have myself upset orders under 
this section where the evidence against one person charged 
has been used in the judgment as evidence against another 
not mentioned by the particular witness. There is always 
a danger of that, and a danger of its unconsciously operat- 
ing on the mind of the tribunal even though such operation 
does not manifest itself in the judgment, and if there 
were no other feature in the case, I should have been dispos- 
ed to set aside the proceedings on that ground alone disre- 
garding the merits, and directing the Magistrate to bold a 
further enquiry into the case of each accused separately or 
each batch of accused who could fairly be said to be classified 
under evidence common to each individual member of the 
batch. Baut that would be a great hardship upon the defend- 
ants, and there are many other points in this case which 
render the farther consideration of this question superfluous 
except that I recommend these observations to the consi- 
deration of the District Magistrates in general. Without 
laying down any rule or consulting any section, common 
sense and common justice dictates that proceedings against 
a man for badmasht should be confined to himself alone, 
unless the case is that he has a confederate or a partner to 
whom al! the evidence is equally applicable. 


A further objection based upon the same procedure but 
entirely separate and independent, is the objection which 
to my mind arises out of the enormous mass of witnesses 
in this case on the prosecution side. There are seven 
defendants in all, and although it may not be ont of the 
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way in a heavy gang case, it seems to me monstrous and to 
amount to somethiug like persecution, that each individual 
in a group of persons, supposed each in his own way to be 
a badmash, should be condemned to submit to, and to 
emplcy counsel for the examination and cross-examination 
of a number like 76 witnesses during a proceeding lasting 
over two months. If the police cannot satisfy an experienced 
Magistrate with less than 76 wituesses or in less time than 
two months, that a man is a badmash, the sooner they 
surrender the task at its inception the better for the interests 
of public justice. It cannot be to the good of anybody 
that such unheard of prolixity and waste of public time 
' should be indulged in as was indulged in in this case, 
The Magistrate himself observed upon this feature saying : 
“Tf the reputation of a man cannot be proved by the 
evidence of 10 or 14 witnesses, it cannot be proved by 500.” 
But a feeble protest of that kind is quite useless and it is 
the duty of the District Magistrate, if he thinks that 10 
or 12 witnesses are as a general rule sufficient for a case 
of this kind, and he finds one of his subordinate officers 
permitting 76, to lay down some rule of common sense to 
guide his subordinates in the exercise of their discretion, 
not a caste-iron rule like the section of a Code bat some- 
thing to enable them to guide their own proceedings within 
reasonable limits. The Magistrate’s main complaint on tbis 
head seems to have been the heavy record which he says 
has taken him a long time to read and digest. I have 
already taken a day and a half over this case, but I have 
not read and have declined to read the record to which the 
Magistrate refers. If he read it, it is very much to his 
credit, although it must have consumed an enormous amount 
of public time, but whether he ever digested it, is a matter 
which I shall proceed to consider in a few moments, 
Naturally enough the defendants confronted with this mass 
of voluminous evidence, or as one might describe it ‘massed 
attack,’ resorted to the expedient of trying to defeat the 
prosecution at their own game. I am not impressed 
with the tactics which guided their decision nor with the 
result, but I cannot blame them and I do not quite know 
what they were to do unless they had somebody. in charge 
of their case strong enough to protest against the public 
scandal of the prosecution proceedings, and to entreat the 
Magistrate to use his common sense and get a few selected 
but relevant witnesses put forward by each defendant. The 
result has been that in this case the total number of witnes- 
ses, so far as I can discover by a rough computation, and 
there is naturally considerable margin for error, amounts 
to 402, and the time spent upon this proceeding before a 
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Magistrate specially appointed to hear it, was no less than. 
six months. I imagine that this proceeding is without 

parallel in the administration of this section. It seems to 

me to amount to a scandalous waste of publice time and 

Magisterial energy and to be a very serious infliction upon 

the defendants who have asserted continuously before me. 
through. their counsel that these proceedings have practical- 

ly exhausted their financial resources. As I have said 

before, if it is going to take the police and the Magistrate 

anything like six months or even more than a month to 

prove badmashi, they had much better drop them altogether. 
and devote 1/10th of their efforts to catching one of the 

miscreants in the accomplishment of the crime in which ‘he 

is said to be daily engaged. 

L recognise that it is a very serious matter to interfere 
with an order of this kind, especially one to which so much 
public time and energy has been-devoted. I recognise also: 
that the question in issue is, in the main, a question of fact 
the finding on which this Court has no right, in the ordinary 
way, to'interfere with or even to review. I recognise ‘also 
that the District Magistrate who heard this case in appeal’ 
has managed to put his judgment into a form which suggests - 
that he has given full consideration to the defendants’: case 
and heard ‘the appeal fairly and according to law. But I 
propose to state cettain principles which, in my opinion; 
have been established in this Court by a series of decisions 
explaining how this Court deals with such cases in revision. 
The High Court, it has been said, is not a court of appeal 
butvit is its duty to endeavour to weigh the evidence and 
to see whether the case has been fairly considered from the - 
point of view of the defendant Mtharban Singh v. Emperor (0). 


Secondly, if the evidence for the defence is equally good 
as that for the prosecution, the High Court may quash the 
order in revision Ganga Singh v. King Emperor (3). 

Thirdly, witnesses who voluntarily come forward, whether 
as friends or associates of the accused, to give them a good 
character, must not be brushed aside unless they are dis- 
credited as regards their good faith and honesty just as 
witnesses in any other proceeding must be discredited before 
they’ are rejected by the.tribunal Rahu v. Emperor (8). 


Fourthly, evidence of general repute by. persons who 
have no personal knowledge of the accused and know nothing ::. 
of his business and circumstances, is not sufficient in itself . 
to justify an order Kallu v. Emperor ($), and, lastly, vague re- 
petition unaccompanied by direct evidence personally affect- 

u) [r915] 13 A. L. J. R., 1046 (2) [z972] 10.A.L. f. R, 383. 

(3) [r920} 18 A L. J. R, mrg (4) [1920] 1p AL J Rigo. 
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ing each accused person or accompanied by direct evidence 
which breaks ‘down, is not sufficient in itself to justify an- 
order (!). 

In the light of these authorities I have listened to the very 
able criticism of Mr. Saila Nath Mukerji and Mr. Dillon, 
only of those witnesses whom the appellate court following 
the trial court has vouched for as having satisfied his con- 
science in deciding upon this mass of complicated: and 
general evidence, that the conclusion reached was correct. 


His Lordship dealt with the evidence at length and 
proceeded : 


I am quite satisfied that in dismissing the appeal upon 
the grounds which he did, the District Magistrate has 
totally ignored or hopelessly misunderstood the salient 
features of the evidence. However lamentable such a feeble 
result from such a voluminous proceeding may be in the 
public interest, nonetheless there has been a grave mis- 
carriage of justice and the whole proceedings must be set 
aside and the bonds, if entered into, discharged in the case’ 
of all the applicants. 


On the application of Mr. Saila Nath for Nawab Singh, 
I have no hesitation under section 195 of the Oriminal Pro- 
cedure Code in sanctioning the prosecution of Qasim Ali, 
son of Basharat Ali, for having sworn on -the.7th of August, 
1921, at the hearing of the case against Nawab Singh under 
section 110 before the Magistrate, Saiyid Zamiruddin Khan, 
while under cross-examination, that he had not written 
any part of the hukwmnama, exhibit H, which was shown to 
him and that it was not in his handwriting, and, within a 
minute or two afterwards, that he had written it and that it 
was in his hand-writing. 

It has been generally supposed and sometimes ruled by 
single Judges: that before sanction is granted, notice should 


be issued to the person proposed to be charged. . There is:. 


no statutory obligation upon any Judge to do anything of 
the kind. There is no authority binding upon him in this 
Court compelling him to issue notice unless he thinks it is 
a case in which notice ought to be issued. In this case, if the 
record which is before me is correct, this man, who must 
certainly have some education and who has acted for many 
years as a karinda, must have known perfectly well whether 
he had issued written orders to his tenants or whether he 


had not. He must also know his own hand-writing. He. 


must know that it is wrong and dishonest and grossly unfair 


. to an accused person, when giving evidence in a criminal . 


case, to dény what..you know is true. Granting sanction 
‘ G) [1921] 19 A. L, J. Ru 668, 
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merely removes the statutory bar which otherwise prevents 
Nawab Singh taking steps to prosecute Qasim ‘Ali Khan for 
this alleged falsehood. It is the duty ot the Judge to grant 
sanction if he thinks it is in the public interest indepen- 
dently altogether of any future grievance or complaint which 
the alleged delinquent may think he has aright to make. 
He may have an answer on the merits but that has nothing 
to do with me. I grant sanction with the hope that it will 
not be used to put pressure upon Qasim Ali or for any other 
purpose except taking fair and proper steps for prosecution, 
but I should grant it just the same and on the same terms 
whether Qasim Ali was represented by 100 counsel and I, 
therefore, regard issuing notice fo him as a shere waste of 
public time. Isanction the prosecution of Qasim Ali for 
the statement abovementioned for an offence punishable 
under section 193 of the Indian Penal Onde, Nawab Singh to 
take necessary steps for such prosecution within six weeks 
trom to-day otherwise the sanction to lapse, with liberty to 
apply to me for extension of-time. 

. Proceedings set aside. 





RAGHUBANS UPADHYA AND ANOTHER (Defendants) 


versus _ 
INDARJIT SINGH anp oruers (Plaintiffs).* 
Debt—Minor—Reasonable necessity—Sufficient to validate— Application 
of money immate ial. 

If a creditor, dealing with the manager of’ a family or, for the 
matter of that, with the guardian of a minor, does make enquiries 
and acts honestly, the real existence of an alleged and reasonable 
necessity is sufficient to validate a debt and he is not bound to the 
application of the money. Kandhia Lal v, Munna Bibi, [1897] 
A. W. N, 200, followed 

SECOND APPEAL from a decree of A. G. P. Purran Esq., 
District Judge of Benares, modifying a decree of THAKUR 
Pratap SinaH, City Munsif of Jaunpur. 

Anandi Prasad Dube, for the appellants. 

Lalit Mohan Banerji, for the respondents. 

The judgment of the Court was delivered by 

Kawnnarya Lan, J.—This was a suit for a declaration 
that a certain mortgage-deed executed by Musammat Rap- 
kali, on behalf of her minor son, Indarjit Singh, in favour 
of the defendants-appellants, on the Ist of July, 1919, was 
null and void and not enforcible against the minor. The 
mortgage was executed for the sum of Rs. 750 out of 
which Rs. 80 were found by the first court. to have been 
Š *S. A. No 844 of 1921. 
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taken for the benefit of the minor. The lower appellate Orva 
court, however, held that a further sum of Rs. 41 had also 1982 
been taken for his benefit. The item which the court of mics 
first instance allowed wag an amount taken to pay arrears RAGBUBAKS 
of rent. The contention of the learned counsel who appears Urapaya 
for the defendants-appellants is that the amount of rent ee 
actually due by the minor was Rs. 125; but we cannot ‘gues 
go behind the finding at which the learned District Judge , 
has arrived on the evidence adduced. Kanhaiya 


The item of Rs. 41 was allowed on account of a pay- Pats 
ment made to the Co-operative Bank Limited on account 
of a debt which existed from the time of Kuber Singh, 
the father of the minor. That payment was made in 1914. 
The whole debt due by Kuber Singh and, after his death, 
by Musammat Rupkali as representing the minor to the 
Co-operative Bank, had, however, run up, in 1919, toa sum 
o$ Rs. 2548. It is stated that on the Ist of July, 
1919, a further sum of Rs. 200 was taken to pay to the 
Bank. The mortgage-deed does not say so, but there was 
some evidence adduced to show that the defendants had 
advanced Rs. 200 for that purpose. That evidence was 
evidently accepted by the lower appellate court; but 
that item was disallowed on- the ground that there.was 
nothing to show that that money was actually paid in 
satisfaction of the debt. A creditor is not, however, 
bound to see to the application of the money. If a per- 
son, dealing with the manager of a family or, for the 
matter of that, with the guardian of a, minor, does make 
enquiries and acts honestly, the real existence of an 
alleged and reasonable necessity is sufficient to validate 
the debt and he is not bound to see to the application 
of the money. In Kandhia Lalv. Munna Bibi (*) it was 
held “ that the plaintiff who had advanced money to relieve 
the necessities of a minor, must make all reasonable enquir- 
ies as to the fact of such necessities, and having made 
such enqniries and reasonably entertaining a bona fide 
belief in the existence of such necessities, he can advance 
his money in safety, even though it might ultimately be 
discovered that the sum borrowed by the guardian upon 
the security of the minor’s estate was not in fact used 
for his benefit. If the creditor acts honestly and under 
a bona fide belief arrived at after due enquiry, that the 
necessity existed, he is protected and is entitled to recover 
the debt irrespective of the manner in which the guardian 
may-have ultimately applied it.” That being so, the plain- 
tiff was entitled to recover the sum of Ry. 200 which 
was taken for payment to the Co-operative Bank aforesaid, 


(1) [1897] A. W. N , 220. 
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Orvis A sum of Rs. 10 ought also to'be allowed on account of 
Thee proportionate expenses of execution and registration. The 
_..._—s' defendants are not entitled to claim the other items in re 
..Raguupans gard to which the findings of the courts below are unanimous 


Urapaya and conclusive. 
iit ene We dismiss the appeal accordingly except in so far 


SINGH. that we declare that the mortgage-bond in question will 

i be binding on the minor to the extent of the amount 

a awarded by the lower appellate court plus Rs. 210 and 

* “interest thereon at 1 % per mensem, from the Ist of July, 

1919, till the date of payment. It will be-open to the 

laintiff to redeem the mortgage at any time on payment 

of the amount due thereon as above indicated. The defend- 

ants-appellants will get their proportionate costs here 

and hitherto from the plaintiff-respondent who will get 

his proportionate costs from the defendants-appellants 
throughout. ° 


The cross-objection fails and is dismissed with costs. 
Appeal dismissed. 
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SOHA LAL AND ANOTHER (Plaintiffs) 


Orvar versus 

1922 AMBA PRASAD anp ortmERsS (Defendants). * 

—- Damages— Trespass—Bona-fide or by mistake— How Court to award — 
July, 18. Agegrieved party's rights under lease 
WALSH, J. In a suit for. damages for trespass the plaintiff is entitled, 
Brvza, J. in every case, to nominal damages. If a defendant makes a 


bona-fide mistake, a court ought to award nominal damages but if 
‘a defendant takes a risk which he krows to be a risk and persists 
in fighting when he knows or ought to know that he is wrong, his 
conduct ought to be measured, in some way, by the special 
damages which the court is entitled ta award. 

Held, further, that anything which had happened altering the 
relationship of the parties after the decision of the first court, had 
nothing to do with the rights of the plaintiff, under his lease while 
subsisting, when the suit was brought. 

Sxconp’ APPEAL from a decree of E. R. Neave Eso., 
District Judge of Meerut, reversing a decree of Mr. P. K. 
Ray, Subordinate Judge. 


Narain Prasad Asthana, for the appellants. 
. Kailas Nath Katju and Indu Bhushan Banerji, for the 
respondents. 
The judgment of the Court was delivered by ` 
Walsh, J. Warss, J.—This appeal must be allowed. The learned 
Judge has jumped too soon and tried to cut thirgs rather 
*S. A. No. .1229 of 1921, 
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fine. Tt is quite true that the deeree drawn up went too far 
in granting the plaintiff a permanent injunction. The 
plaintiff. was never entitled to an injunction beyond the 18th 
of April, 1921, nor did he claim it.- All that he wanted was 
relief—it might be only sentimental—against an actual tres- 
pass by the defendant. The defendant endeavoured to justify 
the trespass and failed, and thereupon the plaintiff succeed- 
ed in obtaining a declaration and injunction which should 
have been limited to the date of the expiration of the lease, 
namely, the 18th of April, 1921, but the lower appellate 
court dismissed the plaintiff’s suit altogether on the ground 
that the plaintiff’s cause of action expired on the 18th of 
April, 1921, and that the decree granted by the trial court 
was in excess of the relief claimed and that the plaintiffs 
were no longer entitled on the date of the appellate court’s 
decree to the relief for which they sued. Anything which 
had happened altering the relationshjp of the parties after 
the decision of the first court had nothing to do with the 
rights of the plaintiff under his lease while subsisting, when 
the suit was brought. The case must go back to the appel- 
late court to decide the merits. We say nothing about, the 
questions which the defendant, who appealed, may still 
desire to fight but we -think we ought to say that if the 
plaintiff turns out, in the opinion of the court of appeal, to 
be right, then that court ought to reconsider the view taken 
` by the Munsif as regards damages. The Munsif, while 
accepting the plaintiff’s view of the case, dismissed his 
claim for damages altogether. This is clearly wrong. 
Damages for trespass are at large, but at least the plaintifs 
is entitled in every case to nominal damages. If a defend- 
ant makes a bona fide mistake, a court ought to be content 
to award nominal damages, but if a defendant takes a risk 
which he knows tobe arisk and persists in fighting when 
he knows or ought to know that he is wrong, his conduct 
ought to be measured, in some way, by the special damages 
which the court is entitled to award. The measure of dama- 
ges in contract is quite different to that in tort. In contract 
the plaintiff can only recover the actual pecuniary loss. In 
tort he is entitled to special damages for trespass to pro- 
perty. Circumstances may aggravate the plaintifi’s grievance, 
and can only be dealt with by some special sum which is 
awarded partly as a solatium and partly in terrorem to the 
other person who may be disposed to act as the defendants 
have done. 


As regards costs we think the right order will be to 
make the costs of the appeal abide the result. We remand 
the case with that direction. 

Case remanded. 
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PARSOTAM DAS KOLAPURI ann orurrs (Defendants) 
versus 
LACHMI NARAIN ann orHers (Plainisffs).* 
Contribution—Recovery of —When suit maintainable—Combination for 
defence or attach —Contract implied—Share in loss or gain. 

Where two or more persons join ina suit or ina common 
defence, in an action, 4¢/d, that there is at least an implied contract 
that they will share the gain or the loss and that the partnership 
must pool the gains or jointly pay the loss. 

A and B combined to bring a suit against C but were unsuccessful. 
Soon afterwards, they quarrelled between themselves and C (decree- 
holder), siding with Z, recovered the whole of the costs from A. 

Held, that a suit for contribution for costs by A against B was 
maintainable. Shuku? Kamead Alim Sahib v, Syed Ebrahim Sahib, 
[1902) I. L. R, 26 Mad., 373, Ram Sarup v. Baij Nath, [1920] 
I. L R., 43 All, 77, followed. 

Szoonp APPEAL fronra decree of A. Q. P. Purran Esq., 
District Judge of Benares, confirming a decree of THAKUR 
Nanp Lar Sinca, Munsif of Jaunpur. 

Peary Lal Banerji and Harnandan Prasad, for the appel- 
lants. i 
Iqbal Ahmad, for the respondents. 

The following judgments were delivered: — 


Ryvzs, J.—The facts of this case are simple. Jamna 
Prasad, Gharib Das and Khedu Ram were three separate 
Hindu brothers. The sons and grandsons of Jamna Prasad, 
(now plaintiffs-respondents) and the sons of Gharib Das, 
(now defendants-appellants), combined together to bring a 
suit against the sons of Khedu Ram. They were unsuccess- 
ful both in the trial court and on appealin this Court, and 
their suit and appeal were dismissed with costs. 


Shortly afterwards, dissensions arose between the plain- 
tiffs and the defendants, and the decree-holders (defendants - 


. in that suit) siding with the present defendants, recovered 


the whole of the costs from the plaintiffs. 

The plaintiffs now sue to recover from the defendants 
half of the costs, the whole of which they had to pay. The 
main defence was that the defendants had paid their half 
share. This was disbelieved by both the lower courts, who 
decreed the suit. 

In the courts below, although the plea was not taken 
specifically. in the written statement, it was allowed'to be 
argued that the suit was not maintainable on the ground 

* S. A. No. 703 of r921. 
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that there is no right of contribution between joint tort- 
feasors. This plea was based on the well-known case of 
Merryweather v. Nisan, decided as long ago as 1799 by 
Lorp Kenyon. The rule broadly laid down in that case has 
been modified by subsequent decisions in Hogland, vide 
Smith’s Leading Cases, 12th Ed., Vol. I, 443 to 457. The 
case, however, was considered in Palmer v. Wick Steam 
Shipping Co., C) by the House of Lords. In that case the 
family of a man, who had been killed by the fall of a block 
which was part of the ship’s tackle, while unloading the 
vessel, brought two suits (in Scotland) for damages: (1) 
against the Shipping Company for negligence in supplying 
weak tackle, and (2) against Palmer, a stevedore, for negli- 
gence in using the same. The two suits were consolidated, 
and on the finding of the jury against the defendants, a 
joint decree was passed against them both for damages and 
costs. The whole amount was paid by the Shipping Oom- 
pany, who then brought this suit against Palmer for contri- 
bution of half the damages and half the costs. The trial 
court dismissed the suit on the ground that the Shipping 
Company “being joint wrong-doers with Palmer, had no 
ground for relief”. On appeal this, judgment was set aside 
and the Company’s suit was decreed in full, and this was 
affirmed by the House of Lords, on the ground that the 
Company’s claim rested ona decree which created a civil debt. 


The words which I have italicised are taken from the 
head-note, and appear to be based, more particularly, on 
- the observations of Lorp Warson. Lorp Hatssury, while 
concurring in dismissing the appeal, seems to have doubted 
« whether in England the transmutation of the cause of ac- 
tion into a judgment (in India, a decree) would prevent the 
application of the principle of Merryweather v. Nizan”, 
although he concurred generally in Logo HERSOHELL’S opi- 
nion of that case. 

The appellant’s case was argued mainly on the ground 
that Merryweather v. Nizan was conclusive. Lorn Hess- 
CHELL said :—‘' It is not founded on any principle of justice 
or equity or even of public policy which justifies its exten- 
sion to the jurisprudence of other countries ’’, although he 
_ thought it was too late to question it in England. 


It seems to me, therefore, very doubtful whether we 
should apply it in India. The same view was suggested in 
the case of Nehal Singh v. Collector of Bulandshahr (8). 
Recently it has been held in the case of Mahabir Prasad v. 
Darbhangt Thakur (8), that the rule as therein modified is 

(1) [1894] A. Co 318. 
(2) [1916] I, L. R, 38 All, 237. (3) "{x919] 4 P. L. J., 486. 
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applicable in this country. It is, however, unnecessary for 3 
us to decide the point, because it has been held by the court 
below as a fact, that the parties were, not tort-feasors. The 
District Judge finds that they were simply “unsuccessful 
litigants, not criminals”. 


There remains, however, a still broader question which 
has been argued before us at considerable length. It is 
urged that an unsuccessful party cannot, at all, enforce 
contribution by suit against another unsuccessful party, and 
this is said to be the rule prevailing in England, and ie sup- 
ported by the case of Dearsly v. Middleweek (4), in. which 
Fry, J., said: “I shall follow the dictum which has been 
cited to me from the Court of Appeal in eal and Personal 
Advance Company v. McCarthy and hold that a defendant. 
cannot proceed against a co-defendant for contribution in 
respect of costs to which both are equally liable.” That 
dictum appears in the judgment of SIR GEORGE JESSEL, eon 
page 368, of the same volume and is in the following terms :— 
“ This is a common law action, and at common law there 
is no such thing as apportionment of costs. There is an 
apportionment of costs in equity, but it is of quite a different 


kind—it isan apportionment of costs between different 
claims.” 


Reference is also made to the case of Wilson v. Thom- 
son, (2) in which Sie Caarues Harr, V. O., said: “The. 
plaintiff must have costs against both the defendants, “but I 
consider that Timms is the person whose misconduct has 
brought about this suit, and I should like to make him bear 
the costs as between himself ard Thomson if I have jurisdic- 
tion todo so. Jt has heen suggested that I should order 
the plaintiff to pay Thomson’s costs, and give the plaintiff 
those costs against Timms, but I will not imperil the plaintiff 
in that way. He may never be able to recover anything 
from Timms. Besides, I have held the plaintiff to be entitled 
to costs against Thomson as wellas Timms. Relief cannot 
ordinarily be given as hetween co-defendants. I think, how- 
ever, that I have jurisdiction to declare that costs, which 
the plaintiff may recover from Thomson, shall be repaid to 
Thomson by Timms.” Having regard to this ruling, it is 
argued that unless the court directs, in the suit itself, how 
the costs are to be paid by the parties inter se, they cannot ` 
claim contribution by a separate suit. 5 


“Various cases from the Indian Law Reports have also 
been cited. Fakire v. Tasadduq Husain (8). That was a 
suit for contribution by one defendant against his co-defend- 


C) [1881] Le R., 18 Ch. Div, 236. (2) [1875] 20 L. Rọ, E S., 459 
(3) (1:897; I. L. R., 19 AlL, 462. 
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ants, and it was dismissed on the ground that it ‘Jay upon 
the plaintiff to show that there was either some contract 
between him and the defendants, or some equity which 
created a duty on these defendants to contribute to the costs 
in question as between themselves. Apparently the plaintiff 
and defendants here were wrong-doers. They were holding 
on to property to which the plaintiff in the former suit was 
entitled, and to which they, or either, or any of them, were 
not entitled. Each was acting independently and for his 
own benefit, and setting up a title against the plaintiff to the 
former suit which was independent of, and separate from, 
and ‘inconsistent with, the title set up by the other defend- 
ants. Their claims were mutually exclusive. There wag 
no contract between them. One was not acting as the ser- 
vant of the other; and there was no equity between these 
persons whose cases were antagonistic to each other.” In 
coming to this conclusion, reliance was placed on the observa- 
tions of their Lordships of the Privy Council in the case of 
Abdul Wahid Khan v. Shaluka Bibi, (1) where their Lordships 
say :—“ In the present appeal the defendant claimed to be 
allowed a proportion of those costs on the ground that the 
plaintiffs had got.the benefit of the reversal of the decree of 
the Judicial Commissioner. This is not a ground for making 
the plaintiffs liable for any portion of those costs. The 
proceedings were taken by the defendant for his own benefit, 
and without any authority express or implied from the 
plaintiffs ; and the fact that the result was also a benefit to 
the plaintiffs does not create any implied contract or give 
the defendant any equity to be paid a share of the costs by 
the plaintiffs.” 


The next case relied upon was the case of Mulla Singh 
v. Jagannath Singh (2). That also was a suit for con- 
tribution among co-defendants, and this Oourt dismissed 
the suit following the English case of Dearsley v. Middleweek 
(8), holding that the mere fact that a joint decree was passed 
against all the defendants for costs did not prove con- 
clusively that if one of those defendants paid the whole of 
the costs, he would have an absolute right to get contri- 
bution from his co-defendants, but that it would be necessary 
to prove some contract or equity between them. I confess 
I do not quite appreciate the ratio dectdendt. But the facts 
are not fully stated. Itis interesting, however, to contrast 
this case with the case of Siva Panda v. Jujusti Panda (4), 
which was quoted in argument in that case but is not 
referred to in the judgment. There a suit had been brought 
to recover a sum of money and costs jointly against two 
(1) [1893 I L. R., 21 Cal, 496 (2) va I. L. R., 32 All, 585. 
(3) [1881] 18 Ch. Div. 236. (4) [tg01] I. L. R, 25 Mad., 599 
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defendants. Defendant No. 1 did not defend the suit and 
proceedings were taken against him ev parte. Defendant 
No. 2 defended the suit unsuccessfully, and a joint decree 
was ‘passed against both, which was satisfied by defendant 
No. 2. He then brought this suit against his co-defendant 
for contribation for half the amount paid by him, which 
included half of the costs. The trial court dismissed the 
suit on the ground that “the present defendant had no 
interest in that case. The foundation of the action thus 
fails.” This was a Small Cause Court suit and an application 
-in civil revision was taken to the High Oourt and came be- 
fore Daves, J., who reversed the trial court and decreed 
the suit. On appeal under the Letters Patent, BENSON and 
BASHYAM AYYANGAR, JJ., dismissed the appeal. They held 
that the production of the judgment and the decree in the 
former suit, and the certificate of satisfaction by the plain- 
tiff alone, gave him a prima facie case, but they went om to 
say, it will of course be open to the party from whom 
contribution is sought, to plead and establish, that, as bet- 
ween the joint-debtors the plaintiff is solely liable to the 
debt or that he is not equally liable with the plaintiff, or 
that both being joint tort-feasors, in a sense in which on 
public grounds the right of contribution is negatived, that 
the suit is not maintainable”. Another case, which has ~ 
been strongly relied upon is the case of Punjab v. Petum 
Singh (1). That case, however, and the cases which have 
followed it, can be left out of consideration, as they have 
no application whatsoever to the present case. There, several 
persons were jointly liable to pay asum of money. The 
creditor successfully sued one of them for the whole amount 
and recovered it with costs. This person then brought a 
suit for contribution against the other persons who were 
jointly liable with him to pay the debt, to contribute their 
share both of the original debt and of the costs which were 
incurred in defending the creditor’s suit. This Court held 
that the plaintiff was entitled to recover a proportionate 
share of the debt, but was not entitled to recover any of the 
costs. It was there said :—“ when a joint debt is incurred, it 
is in contemplation of the parties that it will be paid without 
suit. Although every one of the persons who may be under 
the joint liability must be presumed to engage to contribute 
his fair share to its satisfaction, they are not to be presumed 
to engage to pay their shares of the costs of litigation to 
which they may not be parties, and over which, whether it 
be more or less protracted, they may have no control. If 
persons, who are under a joint liability, are jointly sued and 
a decree passes for the debt and costs against both of them 


G) [1874] 6 N W. P., H. C. R, 192. 
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each, being under a joint liability in virtue of a decree, is 
bound to contribute, in respect both of debt and costs, his 
share of the decree. Where only one of several co-con- 
tractors is sued, he cannot call upon his co-contractors to 
contribute to the costs of the suit.” This extract from the 
judgment is enough tg show that it has no application here. 


An examination of all these and other cases leads me 
to think that the proposition propounded by Mr. Peary Lal 
Banerji that one party can never recover contribution for 
costs against, another party, who joined with him, in the 
litigation, is put much too broadly, if indeed, it is not 
altogether inadmissible. 


Ihave not been able to find what is the underlying 
principle which prevents an unsuccessfal party getting con- 
tribution for costs from a co-party when he has had to pay 
the? whole of it himself. I think there must be some idea, 
more or less, analogous to that underlying Merryweather v. 
Nizan, namely, that the defending of a successful suit 
was in itself something in the nature of atort. I think this 
must be so, because in the numerous cases which I have 
examined in which the question of the right to contribution 
for costs in any of the various forms in which it has arisen, 
a, reference has almost invariably been made to Merryweather 
v. Nizan. However, be that as it may, I find on examina- 
tion, that in all these cases the question has arisen between 
co-defendants, and the only rule of practice in England 
which I can find on the subject is set out in the English 
« Annual Practice”, 1920, at page 1199, in the notes to Order 
65, rule 1 where it is said :—“ A defendant, it seems, cannot 
enforce by action contribution for costs against a co-defend- 
ant, Dearsley v. Middleweek (1), but he can do so in the 
original action, Newry Saltworks Co. v. Macdonell (2). No- 
thing is said əs to contribution between co-plaintiffs, and I 
think the reason is fairly obvious. Where two or more per- 
sons join in an attack, or in a common defence, in an action, 
I think there is at least an implied contract that they will 
share the gain or the loss. I think equity at any rate will 
infer such a contract. I base this opinion on the cases already 
quoted, Panjab v. Pitam Singh, and the House of Lords 
case. Indeed I cannot differentiate this case from that of 
an ordinary firm of partners suing, or being sued as such. 
In such a case it is obvious, I think, that the partnership 
must pool the gains or jointly pay the losses. 


But these cases show that it may often happen that the 


defendants to a suit may have different, antagenistic and . 
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exclusive defences, and that in such a case, in the absence 
of a contract or some equity between them, there will be no 
contribution. I deduce from all these cases three rules 
which may be set ont in three simple illustrations :— 


(1) The plaintiffs are all in the same boat pulling to- 
gether. Their objects, aims and interests are ex necessitu 
identical and mutual. 


(2) The defendants, on the other hand, are ‘persons who 
have been pushed into the same boat whether they like it or 
not, and if their interests are adverse inter se, they cannot 
pull together, and, in this case, contribution may not be 
allowed. 


(8) If, however, the occupants of the plaintiffs’ boat are 
pirates, out on a marauding expedition, then it may be that 
under the rule of Merryweather v. Nizan, or on grounds 
of public policy, the courts will not help them to get cen- 
tribution among themselves. But it is unnecessary to decide 
this point. 

Tnow come tothe cases on the other side the first of 
which is a case decided by a Bench of this Court, Kishna 
Ram v. Rakmini Sewak Singh (1). There the plaintiff, along 
with other persons, caused certain property to be attached 
and put up for sale. Subsequently this attachment was set 
aside with costs, and the plaintiff had to pay the whole of 
the costs. He sued for contribution. The two lower courts 
dismisséd his suit on the ground that “as the attachment 
was a trespass, he could not obtain contribution”. I take 
this to mean that the courts held that the parties were joint 
tort-feasors. This case was decided seven years before the 
House of Lords had commented on Merryweather v. Nizan, 
and the learned Judges (Mr. Justice Srraiaur presid- 
ing) seem to have decided the case on the assumption that 
the rule in Merryweather v. Nixan, as explained and 
qualified by later decisions, was applicable. Having explain- 
ed this, the learned Judges go on to say :—‘t Adapting it to 
the circumstances of the present case, it is obvious that there 
is no evidence to show that the plaintiff, in attaching and 
advertising the four villages for sale in execution of his 
decree against Ajudhia Prasad, knew he was doing an illegal 
act—indeed the inferences are all the other way. Consequently 
he was, in our opinion, fully entitled in Jaw to maintain the 
present suit, and to recover from the defendants the pro- 
portionate amount of the costs which he had to pay for 
them”. 


_ The word “consequently ”, which I have italicised, seems 
to indicate that in the Court’s opinion, unless the plaintiff 


(1) [1887] I. L. R, 9 All, 23%. 
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came within the rule of Merryweather v. Nizan a8 
modified up-to-date, there was nothing else to bar his suit. 
This case, so far as I know, has not been overruled, and is 
an authority in favour of the respondents. The case of 
Shukul Kameed Alim Sahib v. Syed Ebrahim Sahib (') is 
also in point. 


In my opinion, therefore, this suit was rightly decided, 
and I would dismiss the appeal. 

After I had prepared this judgment and taken consider- 
able time and trouble in examining authorities, I stumbled 
upon the case of Ram Sarup v. Batj Nath (3). That case is 
exactly in point, and if it had been referred to in argument, 
or if I had been fortunate enough to discover it earlier, it 
would have been unnecessary to do more than dismiss the 
appeal relying on that decision. However, it is satisfactory 
to find that I have independently arrived at the same con- 
clusion as my brothers, GoxuL Prasan and S. M. SULAIMAN. 


_ Bruant, J.—I concur in the order proposed. 
By TuE Court.—Appeal dismissed with coets. 
Appeal dismissed. 
(1) [r902] I, Le R., 26 Mad, 373. (2) [1920] I, Le Re, 43 All, 77. 


AMIRUDDIN ann axorHer (Defendants) 
VErsUs 
MUZAFFAR-UL-HASAN (Plaintiff) .* 
Wag/, validity of—LEssential ie aide — Testamentary disposition— 
at ts. 


The essential requisite of a valid wag/is a permanent dedica- 
tion of any property by the donor substantially for religious and 
charitable purposes. The dedicator should completely divest him- 
self of the ownership of the appropriated property from the time 
the dedication takes effect. 


Where a document does not purport to make a dedication from 
the date of death of the donor, 4¢/d, that the document cannot be 
regarded as a testamentary disposition. 


SECOND APPEAL from a decree of D. O. Hunter Esq, 
Additional Judge of Moradabad, confirming a decree of 
Basu Latta Prasan Jour, Subordinate Judge. 

Sulaiman and Mukhtar Ahmad, for the appellants. 

Iqbal Ahmad, for the respondent. ” 
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The judgment of the Court was delivered by 


Kansara Lat, J.—The question for consideration in 
this appeal is whether a certain deed of wagf, purporting 
to have been executed by Musammat Ishrat Begam, on the 
10th August, 1910, was valid and enforceable. The lady 
died on the 30th of August, 1910. The allegation of the 
plaintiff was that the deed of wagf was obtained from the. 
lady at a time when she was unwell and unable to form an 
independent judgment. In fact, it is suggested that she 
was not then in her proper senses and did not understand 
what she was doing. The courts below found that the lady 
understood what she was doing, but the deed of waqf was 
invalid inasmuch as there was no real intention to make 
a dedication for religious or charitable purposes. 


The deed of wagf provides that the lady shall be the first 
mutawalli of the property dedicated and that she shall ave 
power to apply the income of the property dedicated to her 
own use as long as she was alive, and, if there was a 
surplus, to apply the same to the purposes specified in any 
manner she liked. It further states that she shall also have 
the power to sell or mortgage the property during her life- 
time. It then goes on to say that after her death her sister, 
Musammat Hashmat Begam, and two other persons specified 
therein, who are the present defendants-appellants, shall act 
as mutawallis and apply the income to the said purposes. 
The purposes specified were the maintenance of an Arabic 
School for teaching theology and the expenses connected 
with a mosque situated in her native village. The trial 
court held that the deed of wagf had been acted upon after 
the death of the lady ; but the lower appellate court found 
that only a part of the income was applied by her successors- 
in-office to charitable purposes. 


It is obvious from the terms of the deed that the plain 
intention of the executant was to retain an absolute power 
over the property said to have been dedicated. The essential 
requisite of a valid wagfis a permanent dedication of any 
property by the donor substantially for religious and charit- 
able purposes. The dedicator should completely divest 
himself of the ownership of the appropriated property from 
the time the dedication takes effect. There is no such thing 
here. The dedicator retained for herself a full power to 
sell and transfer the property during her life-time. Such 
a condition derogates from the nature of the grant, and 
as pointed out in Fatima Bibi v. Advocate-General of 
Bombay (1), it is inconsistent with a valid wagf, which must 
be certain as to the property appropriated and, at the same 

G) [7881] L L. Rọ, 6 Bom, qa, i 
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time, unconditional, and not subject to an option. There 
might be a reservation of the annual profits of the property 
for the benefit of the donor for her life; but a provision, 
empowering the donor to sell and to appropriate the proceeds 
thereof for his or her own benefit, would make the settle- 
ment invalid. ‘According to the two disciples”, says 
Baillie, “ wagf is the detention of a thing in ‘the implied 
ownership of Almighty God in such a manner that its 
profits may revert to or be applied for the benefit of mankind, 
and the appropriation is obligatory, so that the thing appro- 
priated can ‘neither be sold, nor given, nor inherited.” 
(Baillie’s Muhammedan Law, Vol. I, p. 558). In Naimul 
Haq v. Muhammad Subhanullah (t) one of the necessary 
constituents of a valid wagf was described to be a sub- 
stantial and effective dedication of the property to religious 
or charitable uses, and a condition whereby the donor reserv- 
edto himself a power of spending the profits of the pro- 
perty at his own discretion and an exclusive right to transfer 
the corpus at any time he liked, was considered to be 
inconsistent with a valid dedication. The wagf in the 
present instance cannot, therefore, be upheld. 


It is argued on behalf of the defendants-appellants that 
the document can, at all events, be treated as a testament- 
ary disposition, postponing the dedication of the property 
in dispute till the death of the testator. The document in 
question, however, purports to create awagf in praesenti 
without giving all the powers that a mutawallt ought to 
possess to carry out the purposes of the trust. It does not 
purport to make a dedication from the date of the death of 
the lady and it cannot, therefore, be regarded as.a testa- 
mentary disposition to take effect after her death. The 
courts below have rightly construed the document and we 
agree with the view which they have taken. No other pleas 
have been pressed. 


The appeal fails and is dismissed with costs.- 


Appeal dismissed. 
G) [1918] 16 A L J. R., 841. 
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SIPAHI SINGH AND OTHERS 
VET SUS 
EMPEROR. 
Penal Code (Act XLV of 1860), section g02—Murder—Concerted attack 
by armed men—V ictim killed on spot. 

Where a number of men armed with /afhis make a concerted 
attack upon any other man and practically kill him on the spot, 
inflicting injuries on the head, the result of blows which must have 
been struck either with the intention to kill, or, at any rate, with 
the intention to cause hurt, such as the strikers must have known 
to be imminently likely to result in the death of the person struck, 
held, that the accused are guilty of murder. Emperor vy. Ram 
Newas, [1913] L L. R, 35 All, 506, distinguished. 

CRIMINAL APPEAL from an order of R. L. Yoru Esq., 
Sessions Judge of Allahabad. 
Sarkar Bahadur Johari, for the appellants. 


Lalit Mohan Banerji (Government Advocate), for the 
Crown. 
The judgment of the Court was delivered by 


Priagort, J.—In this case five persons, caste-fellows and 
relatives, residents of village Diha, near Karchana, in the 
southern part of this district, were tried before the Sessions 
Judge, at Allahabad, on charges under section 302 and sec- 
tion 147 of the Indian Penal Code. The charge of rioting 
may be disregarded, more particularly in view of the fact 
that one of the accused persons, Sheoratan Singh, has been 
acquitted by the Sessions Court, on the ground that the 
evidence implicating him in the affair is not altogether 
satisfactory. The other four accused, Sipahi Singh, Sunder 
Singh, Bisheshar Singh and Bira Singh, have been convicted 
under section 302 of the Indian Penal Code. The learned 
Sessions Judge, while admitting that the question of sentence 
is one of some difficulty, has pass d sentence of death on 
Sipahi Singh, and submitted the record to this Court for 
confirmation of the same. He has passed the lesser sen- 
tence of transportation for life on the other three accused, 
but has, at the same time, remarked that he would desire to 
recommend their case to the Local Government for con- 
sideration with regard to the exercise of the prerogative of 
mercy. 

The broad facts of the case are not in issue, although 
there was a considerable variation in general outline between 
the story old by the accused and that for the prosecution. 
We have been taken through the evidence on the récord and 
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VoL. xk.] . HIGH COURT goi 


where the two versions differ, we haveno doubt that the 
learned Sessions Judge was right in giving the preference 
te that put forward by the witnesses for the prosecution. It 
appears that Raghubar Singh and Ragho Prasad Singh, two 
brothers, neighbours of the accused, had impounded a num- 
ber of goats belonging to the appellant, Bisheshar Singh. On 
the 28rd of March last, the day before the occurrence of 
the events referred to in the charge, the goats were released 
from the pound, and the evidence for the prosecution is that 
as Bisheshar Singh drove them home, he was using abusive 
language and declaring openly his intention to be revenged, 
by impounding forcibly any cattle belonging to Raghubar 
Singh or Ragho Prasad Singh wherever he might find them. 
On the following morning, according to the evidence of 
Ragho Prasad Singh, he was grazing a number of cattle in 
a field where he had a perfect right to do so.- Sipahi Singh 
and Sander Singh came up from one direction. The other 
two accused, in the company of Sheoratan, the man who has 
been acquitted, came up from another. They had lathis in 
their hands. They overawed the witness by a display of 
force and drove off his cattle in the direction of the pound. 
The witness ran towards the village calling for his brother 
Raghubar Singh. The latter came up. There is some conflict 
of evidence as to whether he was armed or not. But the 
Sessions Judge has himeglf accepted the statement that he 
had at least a stick in his hand. At any rate when he came 
up to the accused and endeavoured to stop the wrongful and 
forcible impounding of his cattle, Sunder Singh and Sipahi 
Singh struck him to the ground. The witness says that the 
others algo struck him after he had fallen and the injuries 
to the back and on the buttock disclosed by the post mortem 
examination corroborate this statement. When the witness, 
Raghubar Singh, protested, he was himself set upon and 
felled to the ground. This is substantially the story told in 
the first report and it is corroborated by several eye-witnesses, 
Raghunath Singh, Baij Nath Singh, Bandh Singh, Baljor 
Singh and Mauji. Raghubar Singh was so seriously injured 
that he died the same day ; Ragho Prasad Singh received a 
number of injuries but only one of them was technically 
grievous, still he had evidently been subjected to a severe 
beating. The medical evidence shows that the injuries on 
the corpse of Raghubar Singh was serious; there were about 
eleven injuries on the body. The learned Sessions Judge 
has understated the number in summing up the case in his 
judgment, and three of these were on the head; the left 
parietal bone was fractured. 


On this state of facts it has been contended before us 
that the learned Sessions Judge ought not to have found 


° 


ORMONAL 
2S 


1922 


Siran Sings 
v. 
Emprnor. 


—— 


Piggott, J 


CRIMINAL 


1922 . 
Sivan: SINGH 
X v. 
EMPEROR. 


Piggott, J. 


902 igh obtEt [a.m 3. k. 


any of the accused persons guilty of the offence of murder. 
The argument is that it is not to be inferred that they 
intended to kill Raghubar Singh. The learned Sessions 
Judge has gone into this matter carefully in his judgment, 
and we are in thorough agreement with the general principles 
laid down by him. A similar case was before this Court in 
Emperor v. Ram Newas (1), and that decision contains, in 
our opinion, a correct statement of the law on this point. 
There was not, in the present instance, a sudden fight, in 
the heat of passion on a sudden quarrel. The accused persons 
were the aggressors from the beginning, and in carrying off 
to the pound cattle illegally seized by them and in making 
a violent attack upon a single man who endeavoured to 
interfere with their proceedings, they were behaving in an 
altogether outrageous and lawless manner. The nature of 
the injuries inflicted, and particularly the injuries to the 
head, justifies the inference that the persons who strick 
those blows intended, when striking them, to cause death. 
We are not disposed to interfere with the sentence passed 
upon Sipahi Singh. In cases like the present, where a 
number of men armed with lethis make a concerted attack 
upon another man and practically kill him on the spot, 
inflicting injuries to the head, the result of blows which 
must have been struck either with the intention to kill, or, 
at any rate, with the intention to, cause hurt such as the 
strikers must have known to be imminently likely to result 
in the death of the person struck, we think it should be 
clearly laid down that, in the case of the ring-leader at least 
in such an assault, the penalty prescribed by the law as the 
proper penalty in cases of murder will be inflicted. As regards 
the remaining appellants we are prepared to endorse, for the 
reasons stated by him, the recommendation of the learned 
Sessions Judge to a certain extent. As in a case of this sort 
the Local Government expects this Court to pronounce an 
opinion regarding the proper sentence, in the event of the 
rerogation of mercy being exercised, we propose to do so. 
The result is that we dismiss the appeals of all the appel- 
lants. 


Appeals dismissed. 
(1) [1913] L L. R,, 35 All, 506. 
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GAJADHAR MAHTON (Plaintiff) 


ver sus 
AMBIKA PRASAD TIWARI anp oTHurs (Defendants) .* 
Code of Civil Procedure ( Act V of 1908), Section 110—Amount claimed 
with interest exceeding Rs. 10,000. 
In a suit for sale upon a mortgage the plaintiff claimed Rs. 9,300 
and odd plus interest pendente lite and future interest and got 
a decree. The decree exceeded Rg, 10,000. Ald, that the case 
was governed by section 110 of the Code of Civil Procedure in 
which leave to appeal to the Privy Council might be given. 


APPLICATION for'leave to appeal to His Majesty in Council. 


S. M. Sulaiman and Kashi Narain Malaviya, for the 
appellant. 

Surendro Nath Sen, for the respondents. 

The judgment of the Court was delivered by 


Mrans, O. J.—The applieant in this case applies for leave 
to appeal to His Majesty in Council upon the ground that 
the value of the stibject-matter in suit and of the proposed 
appeal is more than Rs. 10,000. In the court of first 
instance the claim was for Rs. 9,307-8-0 which included 
interest upon the mortgage upto the date of the filing of 
the plaint. The plaint then contained a prayer that interest 
pendente lite might also be awarded and future interest to 
the date of payment. The learned Subordinate Judge gave 
a decree for Rs. 9,307-8-0, and then made a calculation of 
the amount of interest which was due from the date of the 
institution of the suit to the expiry of the period of six 
months provided for in Order 34 rules 2 and 4. The result 
of that calculation was that he added Rs. 693-0-4 to the 
already mentioned sum of Rs. 9,307. The addition of 
these two sums exceeds Rs. 10,000. 


Dr. Sulaiman has argued before us that the value of the 
subject-matter in suit means the amount for which the 
plaintiff is contending. Ona fair reading of the plaint, the 
plaintiff in this case was contending for Rs. 9,307-8-0. Equal- 
ly he was asking that interest at the agreed rate should conti- 
nue from the date of the plaint down to the date of the 
decree and equaliy he was asking that in the event of his 
getting a decree, interest should be calculated on the period 
of six months subsequent tothe decree within which time 
the defendant would haveto pay the decretal amount. It 
is true he was able to put a liquidated amount of Rs. 9,307-8-0 
in the plaint because that was a mere matter of the addition 
of interest to the principal. If the case had been fixed for s 
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definite date, some 3, 4 or 6 months ahead, he would equally 
have been able, if he had chosen, to fix the amount of 
pendente lite interest, and there would have been no difficulty 
to his adding an ascertained sum for the six months interest 
after the passing of the decree, and, in that way, he could 
have formulated a claim which would have exceeded 
Rs. 10,000. 


We are of opinion that in a case of this character where 
all that is sought to be added to the definite ascertainable 
amount at the date of the filing of the plaint is interest 
pendente lite and the amount provided for uñder Order 34 
rules 2 and 4, if those three months when added together 
exceed Rs. 10,000, the case is one within the section. In 
those circumstances, being satisfied that the case fulfils the 
conditions provided for by section 110 of the Code of Civil 
Procedure, we grant leave to appeal to His Majesty in 
Council. : 

. Application granted. 


RAM BILAS 
VEY EUS 
: LACHMI NARAIN.* 
Code of Criminal Procedure (Act V of 1898), Sec. 195 Cl. (B)—Abetment 
of offence—Sanction, necessity of. 
In the case of offences to which reference is made in sectiOn 
195 clause (B), a court, taking cognizance of such an offence 
when that offence has been committed in, or in relation to, any 
proceeding in any court or a court taking cognizance of a criminal 
‘ conspiracy to commit such an offence or of abetment or attempt 
to commit such an offence, cannot do so unless sanction has 
been given, not only to the Yactum but to cover the case of each 
person who is charged with having committed it, 
G. P. Boys and M. A. Asiz, for the applicant. 
G. W. Dillon and Saila Nath Mukerji, for the opposite 
party. : 
The following judgment was delivered by 
Stuart, J.—The point raised in this application is as 
follows :—A certain Rameshar Das swore to the contents of 
ap affidavit in the court of the District Judge of Cawnpore in 
support of an application for transfer of a civil suit. 


The other side applied for sanction to prosecute Rameshar ` 
Das for having sworn false allegations in that affidavit. The 
District Judge refused this sanction but the High Court 
granted it’ ; 
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Rameshar Das is under trial in respect of the matter. 
In connection with that trial Lachmi Narain has institut- 
ed criminal proceedings against Ram Bilas, the employer 
of Rameshar Das, on the ground that Ram Bilas abetted 
the commission of the offence committed by Rameshar Das. 


The Joint Magistrate has taken cognizance of the case 
as against Ram Bilas holding that section 195 of the 
Crimiral Procedure Code has no application to the case. 


It has been held by this Court, amongst others, that 
when an offence described in section 4:3, or sections 471, 
475 and 476 of the Indian Penal Code has been committed 
by a person who is not a party to any proceeding or 
giveu evidence in such proceeding, the provisions of section 
195 have no operation, and it was upon the authority of 
these views that the Joint Magistrate, apparently, tools the 
course which he has taken. Bat the provisious of seetion 
195 clause (B) differ materially from the provisions of the 
same section clause (C). 


It is true that section 195 (3) applies to both, but as I 
read the authorijies on section 195 (C), no question of 
abetment ever arose in the recorded cases when the accused 
person was not a party to the proceedings in the court. It 
was not in those cases necessary to discuss whether the 
offence charged was a substantive offence or the abetment 
of a substantive offence. If the person accused was not 
a party to the proceedings in court, tbe provisions of section 
195 (C) would certainly not be applicable as those pro- 
visions refer only to charges against the parties to the. 
proceedings and no sanction would be necessary. But in 
the case of offences to which reference is made in section 
195 clause (B), I consider that a court, taking cognizance 
of such an offence when that offence has been committed 
in, or in relation to, any proceeding in any’ court or a 
court taking cognizance of a criminal conspiracy to com- 
mit such an offence or of abetment or attempt to commit 
such an offence, cannot do so unless sanction has been 
given not only to the factum but to cover the case of each 
person who is charged with having committed it. 


The accused person, it is true, need not be bound but 
he must be indicated. For the above reasons, I am of 
opinion that the Joint Magistrate’s court cannot take cog- 
nizance of the offence charged against Ram Bilas without 
the sanction of the District Judge of the High Court. 

I, therefore, direct .the}] Joint Magistrate to refrain from 
taking proceedings against Ram Bilas and I quash the said 
proceedings. j 


Proceedings quashed. 
xx 120 xR 
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GAJRAJ SINGH. AND OTHERS 
versus 
EMPEROR.* 


Code of Criminal Procedure (Act V of 1898), section 14¢5—Dispute over 
land—Likely to cause breach of peace—Magistrate’s jurisdiction to 
attach moveable property. 


A Magistrate acting under section 145 of the Criminal Pro- 
cedure Code has no jurisdiction to attach the moveable property 
which may be the subject-matter of dispute . 


CRIMINAL REVISION from an order of Sygp Bagar Husain, 
Magistrate, first class, of Mee: ut. 

G. P. Boys, for the applicants. 

Uma Shankar Bajpai, for the opposite party. 

The following judgment was delivered by 

Sruart, J.—This application must succeed. 


The facts are shortly that two parties are claiming 
succession to the property of Musammat Bishan Devi 


- deceased. 


(1) Persons who allege that they are trustees under a 
deed executed by the deceased which entitles them to succeed 
as trustees. 


(2) Har Charan, who claims as a collateral of her 
deceased husband, and contests her authority to execute 


„the deed of trust. 


The Magistrate being moved in the matter under section. 
145 of the Criminal Procedure Code has found that a dispute 
likely to cause a breach of the peace exists, and being unable 
to decide on the question of possession, has attached the pro- 
perty and appointed a receiver thereof under section 146. 

This order cannot be questioned in so far as the “land” 
in dispute is concerned. ‘The “land” in dispute consists of 
one house. But the order goes further and covers all the 
moveable property left by the lady. This application asks 
that the order, in so far as it affects property other than the 
“land” and the rents and profits of such land, should be set 
aside. Under the law the Magistrate had no jurisdiction 
except as to the land. , 


The application is allowed. 
Application allawed. 
*Cr. Rev. No 459 of 1922. 
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SITAL PRASAD (Defendant) pmi 
versus 1922 
BADRI PRASAD (Plaintiff).* Bibe 32 


Evidence Act (I of 1872), section 92 and 93—House rented on lease— = 
Extraneous evidence, whether legal—User of land—Efect of lease ons be IQ, A 
Defendant rented a house belonging to plaintiff under a lease BRET SS 

which was defective, inasmuch as it did not give any sufficient 

description of the property leased which would enable one to 

identify it, As before the lease was taken, defendant was in 

some sort of possession, whether permissive or otherwise, of the 

land, he made some valuable constructions on it.after the come 

mencement of the tenancy. Plaintiff sued for possession of the house 

by demolition of these constructions, Held, that the lower Courts 

were right in considering the correspondence that passed between 

the parties as a whole in order to determine the question as to 

whether the defendant was a tenant of the land in suit. Hed, 

also, that whatever may have been the nature of the defendant’s 

user of the land in question before the lease was executed, he clear- 

ly attorned to the plaintiff when he executed the lease, 


Szconp APPEAL from a decree of B. J. Daan Esg., Dis- 
trict Judge of Allahabad, confirming a decree of Basu 
Surpenpra Nara Banggar, Officiating Subordinate Judge. 


Haribans Sahai, for the appellant. 
Damodar Das, for the respondent. 
The facts appear from the following Referring order of :— 


SULAIMAN, J.—This isa defendant's appeal arising out of a suit for 
possession: of a house by demolition of certain constructions for arrears 
of rent and for damages. The plaintiff's case was that the defendant 
was his tenant and had, under a lease dated the rst of August, 1913, 
taken this house on a monthly rent of Re. 1, that he had without the 
plaintiff's permission made certain constructions on the Jand, appropriated 
the materials of the bouse and cut away certain tress; and that notice 
was served on him but he failed to vacate it. On behalf on the defend- 
ant it was contended that the property in dispute was included in the 
lease of the 1st of August, 1913, and the plaintiff’s title to the land in 
dispute was denied. It was further pleaded that the defendant had 
vacated the leased property on the 30th of March, 1918, and that he 
was in possession of the disputed property because he was entitled to 
it in his own right Both the courts below have decreed the plaintiff’s 
suit, , 

It is an admitted fact that the lease of 1st of August, 1913, is de- 
fective inasmuch as it does not give any sufficient description of the 
property leased which would enable one to identify it. The plaintiff had, 
therefore, to fall back on extraneous evidence. The courts below have 
taken into, consideration some correspondence which passed between 
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the parties prior to the lease and have filled up the gaps by reference to 
the previous correspondence, not a single letter of which is conclusive 
by itself, The defendant contends that this was not justified and that 
al extraneous evidence was excluded by the provisions of sections 92 
and 93 of the Evidence Act. 

It also appears that before this lease was taken, the plot of land in 
dispute was a waste land over a portion of which a cattle-shed stood, 
and that the defendant was occupying the cattle-shed and was tethering 
bis cattle on the land, that is to say, the defendant was in some sort of 
possession whether permissive or otherwise, before the lease was granted. 
The defendant, therefore, on the authority of the case of Za? Mohamed 
v. Kallanus,].L R., tı Cal, 519 and the case of Verraguntlu Sesha- 
tharlu v, Mukkanwala Chinniak, 25 I. C., 721, contends that inasmuch 
as he had been in possession before and was not put in possession of 
the property under the lease of the xst of August, 1913, he is not 
estopped from denying the plaintifi’s title at the commencement of the 
tenancy, and that, in view of the finding that the plaintiff has failed to 
prove his title altogether, the suit should have been dismissed. As the 
defendant has made some valuable constructions on the land in dispute, 
and the lease relied upon by the plaintiffs does not expressly refer to 
the property in dispute, and as the points raised by the defendant are, 
in my opinion, substantial questions and the case is likely to go up in 
Letters Patent Appeal whichever way it is decided by this Court, I 
think it is desirable that this case should be disposed of by a Bench 
of two Judges I, accordingly, refer it to a Bench of two Judges. 


The judgment of the Court was delivered by 


STUART, J.—The first point taken in this appeal is that 
the lower court had no right to determine the question as to 
whether the defendant-appellant was a tenant of the Jand in 
suit on evidence other than the evidence afforded by the 
defendant’s lease. We are of opinion that the lower courts 
were right in considering the correspondence that passed 
between the parties asa whole in order to determine the 
question. 


The next point that arises is whether the defendant is 
estopped from denying the plaintiff’s title. In our opinion 
he is clearly estopped. Whatever may have been the nature 
of his user of the land in question before the lease was 
executed, he clearly attorned to the plaintiff when he executed 
the lease. In these circumstances the decree must stand. 
We dismiss this appeal with costs. 


Appeal dismissed. 
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NARAIN PRASAD NIGAM AND oTHERS 
versus 
EMPEROR.* 


Code of Criminal Procedure (Act V of 1898), Sec. 435—Practice—Ap- 
plication by a third party—Convicts not recognising Court. 

The High Court can call for and examine the record of proceed- 
ings in the Magistrate’s Court if the necessity for doing so has 
been brought to its notice in any manner, But it should be loath 
to interfere on behalf of a person convicted in a criminal case if 
that person is anadult and of ordinary intelligence when that 
person himself, in no way, contests the propriety of his conviction, 

Criminat Revision from an order of K. N. Kyox ESQ., 
District Magistrate of Allahabad. 


"A. P. Dube, for the applicants. 
The following judgment was delivered by 


Stuart, J.—This application in revision is of an unusual 
kind. Fifty-five persons were convicted, on the 19th of 
December, 1921, under section 17 (2) of the Criminal Law 
Amendment Act (No. XIV of 1908) and sentenced to various 
terms of imprisonment and fine. The imprisonment was, in 
some cases, rigorous and, in some cases, simple. These 
persons could have appealed. They did not appeal. The 
period of appeal has long since expired. On the 26th of 
July, 1922, ‘something more than seven months after their 
convictions, this application has been put on. in revision, 
not by these persons, but by a practising pleader of Cawn- 
pore: called Babu Narain Prasad Nigam, on their behalf, 
suggesting that the couvictions be set aside. The learned 
counsel, who appears for Babu Narain Prasad in support of 
this application, has stated very frankly that the fifty-five 
persons in question, who were convicted, have not them- 
selves applied to this Court and that they, in no way, ap- 
proach the Court on the subject of the legality of the-con- 
victions passed against them, or the legality of the sentences 
passed upon them, or the severity of those sentences. These 
fifty-five persons apparently have deliberately refrained from 
taking any action in this matter either by way of appeal 
or. revision, but Babu Narain Prasad Nigam has applied on 
their behalf (I am given to understand, without their con- 
sent) in what he considers to be the public interest. 


I give, in the first place, my considered opinion that a 
Court should be loath to interfere on behalf of a person 
convicted in a criminal case if that person is am adult and 


* Cr, Rev, No 395 of 1922. 
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of ordinary intelligence when that person himself, in no 
way, contests the propriety of his conviction. The learned 
counsel, who has argued this application, informs me that 
all these fifty-five persons are adults, that they are all of 
full mental capacity, and that the majority (if not all of 
them) are men of education above the average. They have 
refused to move the Oourt, and from the decision with which 
I am asked to interfere, it appears that they refuse to recog- 
nise the existence of any court established by. the British 
authority in India. I presume they include the High Oourts 
among other tribunals. I am, therefore, asked in this re- 
vision to look into the matter on behalf of persons, who not 
only have not requested me to look into the matter on their 
behalf but who, as far as I can see, refuse to recognize my 
authority or my existence. This appears to me a somewhat 
amazing situation. However, it has been urged upon me 
that in the interests of justice Ishould at least read the 
judgment which it is proposed to set aside. Of course it is 
perfectly clear that under the very extensive powers contain- 
ed in section 435 I can call for and examine the record of 
proceedings if the necessity for doing so has been brought 
to my notice in any manner. Mr. Nigam has as good a 
right to bring the matter to my notice as anybody else in 
India, and, if I so desire, I can undoubtedly send for the 
record. But before I do s0, it would be necessary for me 
to be satisfied that there are a priori grounds for apprehend- 
ing a miscarriage of justice. y position is simply this. 
Mr. Nigam has brought the matter to my notice and filed 
acopy of the judgment. The matter might equally well 
have been brought to my notice by a paragraph in a news- 
per or a placard on a wall oran anonymous postcard. 
Te would be open to me, on information contained in a news- 
paper, a placard on a wall or an anonymous post-card, to 
take action if I considered that sufficient grounds were estab-. 
lished to justify my so doing. So the case here stands. 
The judgment has been brought before me and read to me. 
I have heard the learned counsel’s arguments. One of the 
arguments, which I have heard, contains the assumption 
that there can be no evidence upon the record except that 
to which the Magistrate refers in his judgment, That as- 
sumption is, of course, unjustified. The remaining points 
taken are points of a technical nature. They might have 
been interesting points to argue if the persons in question 
had appealed, as they had a right to appeal, but they are 
not points to which I should be disposed to attach the 
slightest importance in an application for revision made b 
the convicted person himself, and I certainly do not atack 
the slightest importance to them when suggested,” as they 


VOL. xx.|" ` HIGH OOURT 911 


are suggested, not by the persons convicted but by a gentle- 
man who has not satisfied me, in any way, as to his responsibi- 
lity, and who admittedly has no authority on behalf of the 
persons convicted. There ia nothing to show me that there 
has been any miscarriage of justice. In these circumstances, 
I have no hesitation in rejecting this application, which I 
reject accordingly. 


Application rejected. 


HIRA LAL 
UCT SHS 
i EMPEROR.* 

Criminal Procedure Code (Act V of 1898), Section 526—Transfer— 
Prosecution ordered by Cantonment Magistrate as Secretary of 
Cantonment Committee—Apprehension in accused's mind. 

Where a Cantonment Magistrate, in his capacity of Secretary of 
Cantonment Committee, orders the prosecution of the accused for 
constructing an unauthorised building, 4e/d, that it is advisable that 
the case should be tried by some Magistrate other than the Magis- 
trate ordering prosecution. 

AppLioaTION for transfer under section 526 of the Code 
of Criminal Procedure. 


O. Ross Alston and Ramnama Prasad, for the applicant. 


Lalit Mohan Banerji (Government Advocate), for the 
Crown. 


The following judgment was delivered by 


RAFIQ, J.—The applicant, Hira Lal, is a resident of 
the cantonments in Meerut. It seems that he began to erect 
a building within the Cantonment limits and a servant of 
the Cantonment authority reported that the said construction 
was in contravention of the cantonment rules. A notice 
was served, under the Cantonments Act, upon the applicant. 
The learned Cantonment Magistrate himself proceeded to 
the spot and inspected the building under construction to 
see if a breach of the cantonment rules had been committed. 
Thereafter, according to the applicant, under the sanction of 


the Cantonment Magistrate, a formal complaint was lodged . 


against him, Hira Lal the applicant, in the court of the 

Cantonment Magistrate. The applicant moved the District 

Magistrate to transfer his case to some other court on several 

allegations, the principal of which was that the prosecution 
*Cr. Mis. No. 116 of 1922, 
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having been started at the instance or under the sanction of 
the Cantonment Magistrate, he the applicant, apprebended, 
that he would not have an impartial trial. An explanation 
was called for by the District Magistrate from the Canton- 
ment Magistrate. In his explanation of the 21st of June the 
learned Cantonment Magistrate admits that ‘‘haviug seen 
the unauthorised building, he naturally ordered the prosecu- 
tion in his capacity as Secretary of the Cantonment 
Committee’. The District Magistrate, however, rejected 
the application for transfer. Thereupon the applicant 
came to this Court. The learned Government Advocate 
opposes the application. I think, on a consideration of all 
the circumstances in the case and specially taking into 
consideration the fact that the prosecution of the applicant 
was ordered by the learned Cantonment Magistrate after 
inspection of the building in question in his capacity as 
Secretary to the Cantonmeut Committee, it would be nfore 
advisable if the case were tried by another court. I do 
not fora moment say that the applicant will not have an 
impartial trial before the learned Cantonment Magistrate. 
But it is quite conceivable that, in the circumstances of the 
present case, there is a reasonable apprehension in the mind 
of Hira Lal the applicant that he would not have an im 
partial trial in the Oourt under whose order the prosecution 
has been started against him. I, therefore, allow the applica- 
tion and transfer the case against Hira Lal from the Court 
of the learned Cantonment Magistrate to that of the learned 
District Magistrate. The latter will either try, the case 
himself or transfer it for trial to some other Magistrate 
subordinate to him. 


Case transferred. 


DURGA PRASAD (Defendant) 
versus 
HET RAM and orumars (Plaintiffs) .* 
Ex parte decree—When may be set aside—Suit for partition—Adjournment 
—Dåte to be communicated to parties. 

When a court finds it necessary to adjourn a pending suit, it 
is part of the duty of the court to see that the date fixed for the 
adjourned hearing is communicated to the parties concerned, or 
to their legal representatives, or, at any rate, to such of them as 
are present or represented in Court when the adjournment takes 
place. i . 

In asuit for partition of property, the parties having compromis- 
ed as to the form of the preliminary decree to be passed, arrange- 

* F. A. F, O. No. 58 of 1922. 
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ment was made for the actual partition by commissioner, A 
definite date was fixed for the return of the Commissioner's report 
but neither defendant nor his pleader received any notice of 
the fact. After various adjournments, a final decree for partition 
was drawn upin the absence of defendant who was found to 
have no knowledge of the date of hearing. 

Held, that defendant was entitled to have the ex parte decree 
set aside. 


First APPEAL from an order of Basu SupursHan DAYAL, 
Subordinate Judge of Aligarh. : 


Panna Lal, for the appellant. 
The respondents were not represented. 
The judgment of the Court was delivered by 


Piacott, J.—This is an appeal against an order refusing 
to sgt aside an ex parte decree. We have had to hear the 
appeal ex parte, the respondents having entered no appear- 
ance. Bo far as we can ascertain from the record before 
us, the appellant has a very strong case. The suit was 
one for partition and the parties had compromised it, to 
this extent, that they had agreed upon the form of the 
preliminary decree to be passed. What was left for the 
court to do was to carry out in detail the division of 
the property concerned in accordance with the terms of 
the preliminary decree. There was property situated in 
two different districts to be dealt with, and certain arrange- 
ments were made for the partition of the property in 
the Moradabad district to be carried out on commission. 
After sundry adjournments, a definite date, namely 20th 
‘ December, 1920, was fixed for the return of the Commis- 
sioner’s report and, no doubt by implication, for the con- 
sideration of that report by the court in the presence 
of the parties. So far as the record shows, neither Durga 
Prasad nor his pleader received any notice of the fact 
that this date had been fixed.: Durga Prasad was absent on 
that date and, in his absence, a final decree for partition 
was drawn up against which Durga Prasad contends that he 
has valid objections to offer. When he applied to have the 
ex parte decree set aside and his objections judicially consi- 
dered, his application was rejected. The only reason given 
is that Durga Prasad, as a party interested in the suit, ought 
to have kept himself informed of all dates which the court 
might fix for hearing. It is true that in the order under 
appeal the learned Subordinate Judge has also remarked 


that Durga Prasad produced no evidence to corroborate his’ 


own sworn statement thathe did not know thatthe parti- 
tion suit was down for hearing before the court on the 20th 
of December, 1920. It is not easy to see what oral testi- 
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mony Durga Prasad could have produced in support of this 
negative assertion; but what makes the appellant’s case 
harder is that the court below has actually believed his 
statement. The learned Subordinate Judge records his 
finding that Durga Prasad did not in fact know that the 20th 
December, 1920, had been fixed for the hearing of the suit, 
though he still maintains that for this Durga Prasad was to 
blame. We arenot prepared to endorse this view. When a court 
finds it necessary to adjourn a pending suit, itis part of the 
duty of the court to see that the date fixed for the adjourned 
hearing is communicated to the parties concerned, or to their 
legal representatives, or, at any rate, to such of them as are 
present or represented in court when the adjournment takes 
place. In the present instance there have been a number of 
orders of adjournment and the record shows that the succes- 
sive dates fixed were communicated to the pleaders represent- 
ing parties other than Durga Prasad. Why or how the ceurt 
failed to communicate these orders to Durga Prasad or his 
pleader, the record does not ‘explain. Under the circume- 
tances we think Durga Prasad has shown sufficient cause for 
his failure to appear on the date on which the court 
finally disposed of the suit.” We think he was entitled to 
have the ex parte decree set aside and any objection which 
he had to offer to the partition proposed by the Commis- 
sioner appointed by the court taken into consideration and 
judicially determined. We allow this application. We set 
aside the order under appeal and in lieu thereof we pass an 
order setting aside the final decree for partition passed by 
the court below. The record will be returned to that court 
in order that the partition suit may be re-admitted on the 
pending file and taken up at the precise stage which it had 
reached when the case was called upon on the 20th of Decem- 
ber, 1920. A further date should be fixed of which proper 
information is given to all the parties concerned, and, on 
that date, the parties should be heard in respect of any 
objection which they may take to the manner in which it is 
proposed to carry out the preliminary decree into final 
effect. As this appeal has been heard ew parte, we leave 
the costs of this appeal, including fees on the higher scale, 
on be dealt with by the court below when it passes its final 
ecree. 


Application allowed. 


- > 
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DEO DATT 
versus 
EMPEROR.* 
Criminal Procedure Code (Act V of 1898), section 533—Confession before 
Masistrate—Recorded in English—Irregularity only. 

In a murder case, the Magistrate, after being satisfied that the 
accused yas not tutored and having removed al] the Police from 
the court-room, recorded the statement of the accused in English 
and in a narrative form. ‘The statement was then translated to the 
accused who admitted it to be correct and fixed his thumb-mark 
thereto. 

Held, that section 533 of the Criminal Procedure Code com- 
pletely cured any formal defects which might have been made in 

* the recording of the confession, Queen-Empress v. Bachanna, 
[1891] A. W. Nọ, 55 and Queen-Limpress v. Anta, [1892] A. W. N., 
6o, followed. y 

ORDINAL APPEAL from an order of PANDIT Gauri SHANKAR 
TEWARI, eae Sessions Judge of Allahabad, at Mirza- 
pur. 

Mohan Lal Sandal, for the appellant. 

Lalit Mohan Banerji (Government Advocate), for the 
Crown. . 

The judgment of the Court was delivered by 

Ryves, J.—Deo Dutt Koeri; aged 46, has been convicted 
of the murder of a Kaharin woman, named Musammat 
Gauri, and sentenced to death. He has appealed The re- 
cord is also before us for confirmation of the death sentence 
passed on him, 

It appears that Musammat Gauri lived in Chunar, first of 
all, with Sheobaran, after his death with Chhedi and after 
Obhedi’s death, she continued to live in the shop which had 
been occupied "by Chhedi, with the accused Deo Dutt, and 
they together carried on a dairy business. The woman 
seems to have been of loose character and, recently, she had 
formed an intimacy with a young man named ‘Gajadhar. The 
accused undoubtedly became jealous of this, and there were 
frequent quarrels between her and the accused on the sab- 
ject. ‘This is borne out by the evidence of neighbours put 
forward by the prosecution and whose evidence does not 
seem to admit of any doubt. The accused himself admits 
that he had no enmity with any one of them. The woman 
was last seen alive upto 8 or 9 p. m. on the night,of the 20th 
of July; st that time the acgused was in the shop occupied 

* Cr, A. No. 787 of 1922. 


ORIMINAL 


1922 


Nov., 1. 


— 


Sruakt, J, 
Ryvzs, J. 


Ryves, J. 


916. "gait oobi [Ae in 3. È 


by the woman. The next morning the shop was found 
closed ; on the third day, in consequence of an offensive smell 
attracting the notice of the Police, the shop was opened and 
the dead body of Musammat Gauri was found lying on her 
cot. It was evident from the wounds that she had been killed 
instantaneously, as she slept, by two blows on the neck 
caused probably by anaxe. Theaxe was found lying near 
the bed. A .pair of shoes and an umbrella, which subse- 
quently were identified as having belonged to the accused, 
were also found inside the shop. Suspicion at once fell up- 
on the accused who was not found at Chunar but was 
arrested, on the 24th July, in Benares. On the 25th he was 
placed before a Magistrate of the second class, and made a 
statement which was recorded by the Magistrate. In that 
statement he admitted that he had killed Musammat~ Gauri 
because she had within the last four months fallen in love 
with Gajadhar and quarrelled with him and had refused to 
give him food for three days. He said that he struck her 


twice on the neck with an axe and she died instantaneously; 


that he then ran off to Benares and was arrested at Rajghat. 
Apart from this statement, the only other evidence against 
the accused is circumstantial; but, in our opinion, it leaves 
no sort of doubt as to the guilt of the accused. It has 
been argued that this statement, recorded by the Magistrate, 
is inadmissible in law because it was taken down in English 
and in a narrative form. In our opinion section 533 of 
the Criminal Procedure Code completely cures any formal 
defects which might have been made in the recording of the 
confession. The Magistrate himself was called and he swore 
that he had all police removed from the court-room and also 
had the handcuffs removed from the accused’s hands; he 
asked the accused whether he was tutored by anybody and, 
after being satisfied that the accused was not tutored by any- 
body, he recorded his confession. He admitted having record- 
ed the confession in English but says that he translated it 
to the accused who admitted the statement to be correct 
and fixed his thumb-mark thereto. It is true that the 
Oaleutta High Court, in Jai Narayan Raiv. The Queen- 
Empress (}) has held that under such circumstances a eon- 
fession is inadmissible, but this ruling has been dissented from 
by the Bombay High’ Court, Queen-Empress v. Raghu, *) 
and twice in our own Coart, Queen-Eimpress v. Bachunna 
and others (8) and Queen-Eimpress v. Anta (t) by a Divi- 
sional Bench. There the facts were almost exactly the 
same as here and a Bench of this Court has held that 
under such circumstances section 533 completely cures any 

(1) [got L. R., 17 Cal, 862. (2) [1898] I, L. R., 23°BOmM ņ 221, 

(3) [1891] Ae W. Nọ, 55. (4) [1892] A. W. N., 60, 
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such irregularities or informalities in the recording of a 
confession, The accused, when he was examined before 
the Magistrate on the 22nd of August, stated that he had 
never been in Chunar in bis life and that he did not even 
know Musammat Gauri. He denied that the shoes and 
umbrella were his and could suggest no reason at all why 
the charge has been brought against him. He stated that 
he had made no statement before any Magistrate in Ben- 
ares. He repeated this statement throughout the case 
until-we come to his examination on the 26th September 
before the fearned Sessions Judge. He there admitted, 
although he denied having made any statement before 
the Deputy Magistrate in Benares or that the shoes . belong- 
ed to him, that he did know Musammat Gauri and that 
he lived at her house. He said that he had a quarrel with 
Musammat Gauri at 10-30 p. m. when Gajadhar, with 
whom she had criminal intimacy, came up and told him 
to go away from the shop and said that if he did not go 
away, he would kill him. He said he then went away to 
Benares by the 12 p.m. train leaving all his things in 
the house of Musammat Gauri. -The suggestion, of course, 
is that the woman was killed, after he had left the shop, 
by Gajadhar. In his memorandum of appeal, for the first 
time, he sets up a definite alibi. He said that he was in 
Benares when the woman was killed and that he had been 
in Benares for six years and had nothing whatever to do 
with the woman. Even if we leave out the confession 
altogether, we think the circumstantial evidence coupled 
with the contradictory statements of the accused in them- 
selves leave no room for doubt that be murdered Musammat 
Gauri in a fit of jealousy. The fact that all her ornaments 
were found on her person shows that theft was not the 
object of the murder. Both the assessors would acquit 
on the ground that there was no eye-witness. In our opin- 
ion, there is no room for reasonable doubt in this cage. 
The murder was a deliberate and cruel murder of a defence- 
less woman in her sleep. We, therefore, see no reason 
to interfere with either the conviction or the sentence. 
We dismiss the appeal, confirm the conviction and sen- 
tence and direct that the latter be carried out ascording to 
law. 


Appeal dismissed, 


äta count fac a. B 


BIRJ NARAIN RAI (Defendant) 
Versus 
‘KEDAR NATH anp anotuser (Plaintiffs) .* 
Preemption, right of—Co-sharers in property—Sale private but in 
voluntary. 
Persons having right of pre-emption in property sold by order 
of court do not lose their right by the fact that the sale is involun- 
Ghulam Mohkee-ud-din nv, Hardeo Sahai, 1 L, R., 42 
All, 402, distinguished. 
-Frest APPEAL from a decree of Basu Kamesuwar NATH, 
Subordinate Judge of Ghazipur. 


The facts of the case were as follows :— 


Defendants, second party, and plaintiffs were near rela- 
tions, the former being uncles and cousins of the latter. 
They were declared insolvents by the Calcutta High Court 
in 1912. Later on, the insolvency, in respect of the plain- 
tiffs, was cancelled. 2 


. The official assignee was appointed receiver of the 
estate of defendants Ist party. He sold the property in 
dispute to the defendant, Ist party, Raja Birj Narain Rai, 
by means of a sale-deed, executed on 22nd of September, 
1916. Plaintiffs brought the present suit for pre-emption 
on the ground that they were near relations and co-sharers. 


The defence manily was that the sale was made after 
“igeuing public proclamation ” and amounted to a sale by 
public auction and the plaintifis had full knowledge of the 
sale. 

The Subordinate Judge decreed the suit. 


Shiva Prasad Sinha (with him S. M. Sulaiman), for the 
appellant, submitted that the custom of pre-emption, if any, 
applied to a voluntary sale and not to an involuntary sale 
which the present sale was. He relied upon 

- Ghulam Mohiuddian Khan v, Hardeo Sahai, (*920] 18 A. L J. 
R., 413 

[Rario, J.—In that case we held that the plaintiff had 

notice ; in your case we are not prepared to hold that.) 


He submitted that both the points were taken into account 
in that case, the knowledge of the sale and its involun- 
tary character. At page 418 the judgment reads:—‘ But 
‘over and above that we think that the plaintiffs are out 
of court for another reason. They had full notice of the 
intention of sale.” ° 

* E. A, No, 148 of 1919. 
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This showed both facts were considered. He also relied 
upon 
Todar Singh v. Kheri Singh, [1919) 17 A. L J. R., 290 


The Subordinate Judge had found that the pre-emptors 
and vendors were joint in estate. That meant that one and 
the same man had both sold the property and was pre-emp- 
ting the sale. 

Pratab Narain Singh v. Shiam Lal, [1920] 18 A. L. J. R., 116. 


M. L. Agarwala (with him Haribans Sahai), for the res- 
pondent, was not called upon. 


The judgment of the Court was delivered by 


RAFIQ, J.--The respondents to the present appeal are 
admittedly descended from a common ancestor. T'he defend- 
ants-respondents Nos. 3-7 were indebted tosome one in 
Calcutta and, at the instance of the creditors, were declared 
insolvents in 1912. The insolvents were residents of Ghazi- 
pur and owned property inthe district of Ballia. Under 
the orders of the insolvency court, their property, situate’ in 
the district of Ballia, was made over to the Official Receiver, 
The latter disposed of the property by private sale in favour 
of defendant-appellant, Raja Birj Narain Rai, on the 22nd 
September, 1916. The deed was registered on the 30th 
September, 1916. The plaintiffs-respondents Nos. 1 and 2, 
who are minors, sued under the guardianship of their mother 
for the recovery of the said property on the ground of pre- 
emption. They alleged that they and the insolvents were 
descended from a common ancestor and were co-sharers in 
the property in which the shares of the insolvents were gold 
by the Official Receiver to the defendant-appellant. The 
claim was resisted on various pleas with two of which we 
are principally concerned in this appeal. It was urged, on 
behalf of the contesting defendant, that ‘the plaintiffs had 
knowledge of the proposed sale and did not choose ty pur- 
chase the property in suit and, therefore, they have lost 
their right of pre-emption. Moreover, the sale made by the 
Official Receiver in favour of the defendant Raja was an 
involuntary sale in respect of which the right of pre-emption 
would not prevail. The learned Subordinate Judge came to 
the conclusion, on the evidence in the case, that the plain- 
tiffs had no knowledge of the proposed sale. He was also 
of opinion that the sale in favour of the contesting defend- 
ant, though made by an Official Receiver, did not stand 
on the same footing as a sale at a public auction and would 
not defeat the right of pre-emption. 


In appeal before us it is contended strenuously on behalt 
of the défendant-appellant that the eyidence shows that the 
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plaintiffs had knowledge of the sale in question and that, in 
any case, the sale being an involuntary sale, 4. e., one under 
the orders of the Court, no claim can be urged on the basis 
of pre-emption. The evidence on the record with regard to 
the alleged knowledge of the plaintiffs shows that the Official 
Receiver published in the Calcutta papers, both Hindi and 
English, his intention of selling the property in suit. There 
is no evidence that the plaintiffs, who are minors now and 
who were minors at the time of the publication inthe Cal- 
cutta papers, were old enough to read those papers or that 
anybody else read the said papers to them. In ur opinion 
the learned Subordinate Judge was right in holding that the ` 
plea for the defence that the plaintiffs knew of the proposed 
sale has not been made out. The second objection based 
upon the allegation of the sale being involuntary, has also 
not been established. It is based on the contention that if 
a vendor does not sell the property himself but itis stld 
under the orders of a Court and the sale takes place private- 
ly, no claim based on pre-emption can be brought in respect 
of that sale. We have been referred to the case of Ghulam 
Mohi-ud-din Khan v. Hardeo Sahai (!) and special stress is 
laid upon the passage at page 407. Wethink that the facts 
of that case were quite different from the facts of the present 
case, The principal reason for the decision of that case is 
given at the bottom of page 407. It was said in that case: 
-u They had full notice of the intention of sale, They were 
publicly invited tothe auction. One did not appear, the other 
appeared through an agent and made no attempt to purchase. This 
action on their part was, in our opinion, tantamount to a refusal 
to purchase, and if it was necessary for the official assignee to follow 
the custom laid down inthe waytb-x/-arz, he actually did follow 
that custom, for he publicly invited these co-sharers to purchase 
and they publicly refused to purchase.” 

In the case before us the sale was not a sale in the sense 
of a public auction. Itisa fact that notice was given of 
his intention to sell the property, but as we have remarked 
above, the plaintiffs never knew of that notice and the sale 
was not a public sale. With regard to properties sold at 
court-auctions, there is a mode of pre-emption prescribed 
which is to be found in Order 21 rule 28. In our opinion 
the plaintiffs cannot be deprived of their right by the fact 
that the sale was an involuntary sale. The appeal, there- 
fore, fails and is dismissed with costs. 

* * + * * 


X. Appeal dismissed. 
(1) [1920] I. L. R., 42 All, 402. 
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GOKAL AND OTHERS 
versus 
EMPEROR.* 


Penal Code (Act XLV of 1860), sec. 352—Warrant illegally issued 
— Constables acting honestly. 


The accused rescued a woman whom the police were trying to 
arrest in connection with a case under sec 498, I. P. C, The warrant 
of arrest, which the police were executing, contained a technical 
defect which the constables had no idea of. It was found that 
the constables were acting honestly in discharge of their duties, 
Held, that the accused were guilty of an offence under section 352 
of the Indian Penal Code. 


OnmminaL Rureeenck made by VY. E. G. Hasszy Esa, 
Sessions Judge of Moradabad. 


The parties were not represented. 
The facts appear from the following Referring Order:— 


In this case Enayat Chaukidar, Gokal, Lokman and Nandan Lal 
were charged with offences under sections 225 (b) and 323, I. P. C. 
The case for the prosecution wassthat two constables, Bhagwandas 
and Mohammed Rafiq, were deputi, on the 3oth of March, 1922, 
to arrest one Musammat Ram Piari in connection with a case 
under section 498, I. P. C. A warrant for her arrest had been 
issued by the court of the Bench Magistrates of Bilari. Musammat 
Ram Piari was found in the house of the accused Lokman and was 
arrested: whereupon the other accused came up, tore up the warrant, . 
seized the constables and rescued the woman. The learned Magistrate 
has sentenced the accused under section 323, I. P. C, only and has 
sentenced Enayat Chaukidar to one month’s rigorous imprisonment 
and the other three accused to a fine of Rs, 50 each- He found 
that the warrant under which the arrest of the woman was made was 
not legally issued and, consequently, no offence under section 225 (b) was 
proved. The accused come up in revision. 


It is pointed out with reason that the arrest of the woman being 
illegal, the accused were technically justified in rescueing her. Further, 
there is no evidence whatever on the record to show that the offence 
of causing hurt was committed. What the evidence shows is that 
constables were seized and that a scuffle took place. There is nothing 
to show that any bodily pain, disease or infirmity was caused to any- 
body or that any act was done with the. intention of doing so, This 


` being so, I think that the applicants have been wrongly convicted. The 


record will be submitted to the Hon'ble High Court with the recommen- 
dation that the conviction be set aside. 


The following judgment was delivered by 

Sruart, J.—I do not agree with the learned Sessions 
Judge that no offence was committed. Upon the, facts the 
four persgns convicted clearly used criminal force. I am 

s * Cr. Ref. No. 428 of 1932. 
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not disposed to go out of my way to find technical excuses 
for persons who use criminal force towards constables 
acting honestly within the scope of their authority. The 
circumstance that the warrant which they were endeavouring - 
to execute contained a technical defect, which the consta- 
bles could not possibly have any idea of, would affect the 
case only this much that it renders the persons convicted 
not guilty of a more serious offence. They have already 
been found not guilty of that offence. The position of 
the constables was that they had to obey orders. The 
persons convicted had not the vaguest idea that the war- 
rant contained a technical defect but used criminal force 
to prevent the warrant being executed. I change the con- 
victions from section 323 to convictions under section 352 
and uphold the sentences. If Hnayat has been released 
on bail, he will surrender to his bail and serve the remain- 
der of his sentence of one month’s rigorous imprison- 
ment. 

Conviction altered. 


—— 


0 


THAKURJI MAHARAJ (Defendant) 
versus 
ANANT BHARTHI anp anotusr (Plaintiffs) .* 
Fixed-rate tenant—Endowment by—Tvransferees' rights—sZemindar's 
objection, validity of. 

A, a fixed-rate tenant, owing to the death of all his sons, exe- 
cuted a deed of endowment thereby transferring his fixed-rate hold- 
ing to one B. A died some years later, and B took possession 
of his property and re-built a house which was in ruins. Plaintiff- 
zemindar thereupon sued B or the ground that on A's death, B 
had no right to build a house on the land which belonged to 
plaintiff. 

Held, that A had certainly the right to transfer his fixed-rate 
holding and that his transferee was in exactly the same position ag 
be himself was before the transfer or as his heir would have been 
if 4 had died without making a transfer, and, therefore, B would 
not be ejected from A’s house so long as he remained an agricul- 
tural tenant. : 

SnoonD APPEAL from a decree of Basu KamusHwar NATH, 
Subordinate Judge of Ghazipur, reversing a decree of Banu 
Pgarr LaL Govil, Munsif of Muhammadabad. 


Uma Shankar Bajpai, for the appellant. 
Surendro Nath Sen, for the respondents. i 
* 5. A, 1176 of 1920, 
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The judgment of the Court was delivered by 


Sroart, J.—The facts of the case out of which this appeal 
arises are these. Bhirag Rai was a fixed-rate tenant holding 
certain land in fixed-rate tenancy in the village of Dhondhia. 
In 1915, he was old and blind, and his four sons had died 
of plague. On the 18th of September of that year he execut- 
ed a deed of endowment by which he transferred his fixed- 
rate holding and house to Sri Thakurji Maharaj under the 
management of one Markendeo Bharti. He continued, 
however, to reside in the house which was little more than 
a heap of ruins, but he never gave up the site and, dilapidat- 
ed as the buildings were, he continued to be sheltered by 
them. He died towards the end of 1918. Markendeo then 
took possession of that house and re-built it. The plaintiff. 
zanoindar objected and then sued alleging that on the tenant’s 
death the respondent had no right to build upon the land 
which belonged to the zemindar. The Munsif dismissed the 
suit. The learned Subordinate Judge decreed it on appeal. 
The present Second Appeal is preferred by the endowment. 
Bhirag Rai had certainly the right to transfer his fixed-rate 
holding, and we consider that his transferee is in exactly 
the same position as he himself was before the stransfer or 
as his heir would have been if BhiragiRai had died without 
making a transfer. If Bhirag Rai had lived,'clearly Bhirag 
Rai could not be ejected from his house so long as he re- 
mained an agricultural tenant in the village, and if he had 
died and the property had descended to his heir, his heir 
could not be ejected from that house. We do not see that 
the position of the transferee is, in any way, different. We 
have ascertained on remanded findings, that, with the ex- 
ception of the house in suit, Markendeo Bharti has no other 
place in the village in which he can reside, and in order to 
cultivate the fixed-rate holding, it is necessary for him to 
have some residence and a place in which to keep his cattle. 
It is true that Markendeo Bharti has improved the house 
by re-building it, but Markendeo Bharti has done no more 
than Bhirag Rai would have been entitled to do in his life- 
time. oe 


For the above reasons, we are of opinion that the learned 
Munsif was correct in the view he took. We set aside the 
decree of the learned Subordinate Judge and restore the 
decree of the learned Munsif. The suit will, therefore, 
stand dismissed. The plaintiffs will bear their own costs 
gnd those of the defendants in all courts. 


Appeal allowed. 
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MUKARRAM ALI KHAN (Defendant) 
versus 


ANJUMAN-UN-NISSA BIBI (Plaintiff) 
anp ASGHAR ALI KHAN (Defendant).* 
Mokammedan Law—Unur-i-khair (Dedication for charitable purposes) 

— Maintenance of relatives included—Wadf, validity of. 

A dedicated a portion of his property for (Umur-i-khair) the 
purposes of charity including maintenance of his relatives and his 
defendants and for the reading of fateha for the salvation of his 
soul. Zejd, that such a dedication amounts to a valid wag/ under 
the Mohammedan Law. ' i 

SECOND APPRAL froma decree of O. F. JENKINS Esq., 
District Judge of Budaun, confirming a decree of Basu 
Priva CHABAN AGARWAL, Munsif of Bisauli. : 


S. M. Sulaiman and Surendro Nath Sen, for the appel- 
lant. 

Iqbal Ahmad, for the respondents. 

The judgment of the Court was delivered by 

RAFIQ, J.-The only point which requires decision in 
the present appealis whether the property in dispute is 
wagf property or not. The plaintiff-respondent, Musammat 
Anjuman-un-nissa, purchased the property in suit from As- 
ghar- Ali Khan, defendant-respondent No. 2, on the 14th 
November, 1917. Soon after her purchase, she made an 
application to the Revenue Court for mutation of names in 
her favour. The defendant-appellant, Mukarram Ali Khan, 
who is a cousin of Asghar Ali Khan, objected to the muta- 
tion of names in favour of the vendee on the ground that the 
property in respect of which mutation of names was sought 
was wagf property, and hence the vendor of the plaintifi- 
respondent No. 1 had no right to convey it. 


`` Both paries gave evidence and the claim of the plaintiff 
was decreed. The décree of the first court was upheld in 
appeal. Mukarram Ali Khan has come up in second appeal 
before us and contends that the property in suit was dedi- 
cated prior to 1854 to certain charitable purposes dnd that 
the decisions of the court below as to the validity of the 
wagf are erroneous. It appears from the materials on the 
record that there has been litigation in respect of this pro- 
perty prior tothe present dispute. The former litigations 
were in 1901-1902 and 1915-1917. In the former litigation 
of 1901, which arose out of partition proceedings, the decision 
of the District Court was adverse to the contentien of the 


ž S, A. No:“r5ġ2 of 1920. 
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defendant-appellant. On the other hand, in the litigation 
of 1915-1917, which ended in this court, the decision was in 
favour of the contention of the defendant-appellant. Both 
parties to the present appeal call to their aid the decisions 
of 1902 and 1917 contending that the matter is res judicata. 
We think that the question of res judicata does not really 
arige in the present case as some of the parties to the former 
litigations were different. The real pcint, as we have al- 
ready remarked, for consideration, is whether the property 
in question is wagf. We find from the papers on the’ record 
that one Mardan Ali Khan was the owner of the property in 
suit and some other considerable landed property. Accord- 
ing to the statement of the defendant-appellant, he (Mardan 
Ali Khan) dedicated the property in suit to certain charit- 
able and religious objects. After his death there was a 


‘ dispute between his descendants and the matter was referred 


s 


to arbitration. The award given by the arbitrators found 
the property now in suit as wagf property dedicated by 
Mardan Ali Khan for the purposes of charity including 
maintenance of his relatives and his dependents and for the 
reading of the fateha for the salvation of his soul. Now 
we have to “consider whether the above-mentioned objects 
would constitute as objects of a valid wagf. The contention 
on behalf of the plaintiff-respondent No. 1, the veendee, is 
that the dedication was really for the benefit of Mardan Ali 
Khan’s descendants and for keeping the property in his 
family, and that the mention of the dependents, the charit- 
able purposes and the fateha was merely & pretence to evade 
the law under which a dedication for the maintenance of the 
members of a family was, at that time, invalid. We have 
given due consideration to the argument of the learned coun- 
sel for the plaintiff-respondent No. 1 but we find ourselves 
unable to agree with him. We think that the real object of 
Mardan Ali Khan was to dedicate a portion of his property 
for the reading of the fateha and for’ umur-+-khatr, (charit- 
able purposes) including the maintenance of his poor relatives 
and dependents. Such a dedication is, it is not denied, valid 
under the Mohammedan law. The opinion of the learned 
Judge of the lower appellate court that the objects of the wagf 
were uncertain and illusory, is not sound and is not support- 
ed by any valid reasons. We, therefore, hold that the wagf 
in question was a valid wag?. We allow the appeal and set 
aside the decrees of the courts below and dismiss the snit 
of the plaintiff-respondent No. 1 with costs in all courts. - 


Appeal allowed. 


Stuart, J. 
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RAM PRASAD 
VErsus 
EMPEROR.* 
Code of Criminal Procedure (Act Vof 1898), section 235 and 239—~ 
Offences by same gang—Similar object. 

When several acts of crime were committed, at short intervals, 
by members of a gang of dacoits assembled on a highway for an 
identical object, Ae/d, that, all these offences were committed in 
the same transaction. and it is not material whether all the mem- 
bers of the gang took an active part in each crime. , 

CamounaL APPEAL from an order of Symp Musammap 
Saari, Additional Sessions Judge of Cawnpore, at Fatehpur. 


Ram Nama Prasad, for the appellant. 

Lalit Mohan Banerji (Government Advocate), for ‘the 
Crown. 

The judgment of the Court was delivered by 


Sruarnt, J.—Ram Prasad has been convicted by the Addi- 
tional Sessions Judge of Cawnpore on three separate’ charges 
of dacoity under section 395 of the Indian Penal Code and. 
sentenced to five years’ rigorous imprisonment, the sentences 
to run concurrently. He appeals. The Local Government 
has applied that the sentence should be enhanced. 


On the facts, a gang of dacoits assembled on the highway 
between Khajua snd Jahanabad, on the 24th April, 1922. 
Two ekkas passed carrying passengers ; the passengers were 
robbed and maltreated ; after another interval, a cart passed 
carrying passengers ; these passengers were robbed and mal- 
treated. Now it is perfectly clear to us, upon the evidence, that 
the same gang of dacoits was present during the whole time 
and that a dacoity was committed in each instance. It is 
not material whether all the members of the gang took an 
active part in each dacoity. It is not material if as many 
as five of them took au active part in any one dacoity. 
They were there. Some of them robbed each ekka and the 
cart and each act of crime was committed by the same gang 
in pursuance of the same object. Thus clearly all these 
offences were committed in the same transaction and sections 
235 and 239 of the Criminal Procedure Oode have applica- 
tion. 

The first point taken by the appellant, Ram Prasad, that 
there was irregularity in his trial, fails. 

In regard to the second point, his counsel argues that, 
on the facts, he was not properly identified. We have gone 

Cr. A. No. 626 of 1922, 
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through the evidence of identification and are satisfied that 
the identification of Ram Prasad was genuine and honest. 
We:see no reason to make the reservation which the learned 
Additional Sessions Judge made. We believe the evidence 
of Badlu and Dayal. Thus the appellant was identified by 
no less than five witnesses. So far from any undue advantage 
having been taken to procure his identification, the Deputy 
Magistrate, who conducted the identification proceedings, 
took action to help the appellant, as far as possible, to avoid 
identification. The appellant isa one-eyed man. He had 
been described as a one-eyed man before he was ever arrest- 
ed. The Magistrate, who conducted the identification pro- 
ceedings, as the appellant was a one-eyed man, made the 
appellant and several other persons who were in the identi- 
fication parade cover upa corresponding eye. Thus the 
witnesses were unable to observe a very important point by 
which they could have identified the appellant. Neverthe- 
less five of them did so identify him. He was convicted on 
very satisfactory evidence, and we dismiss his appeal. 


In respect-of the application for enhancement of sentence, 
we agree with the learned Government Advocate that this 
was avery serious offence, A gang of highway men were 
holding up an unfrequented road and committing dacoity 
on every harmless person who was passing in that direction. 
The members of the public must be protected from the 
depredations of such people. 


We enhance the sentence passed upon Ram Prasad to 
one of ten years’ rigorous imprisonment on each charge. 
The sentences will run concurrently. 


Sentence enhanced. 
HARGYAN 
Versus 
EMPEROR.* 
Penal Code (Act XT of 1860), Sec. 215-511—Lost property—Conditional 
recovery. 


The buffaloes of one S were stolen. The accused proposed to find 
them out for him if he was paid some money and no steps were 
taken to trace the thieves. He/d, that the accused was  gvilty of 
attempt to commit an offence under Sec. 215 of the I. P. C. Q.-E. 
v. Chhittar, I. L. R., 20 All., 389, not followed. 


ORMINAL REVISION from an order of D. C. Honain Esg., 
Sessions Judge of Bulandshahr. 


Cr. Rev. No, 364 of 1923. 


OBIMINAL 
1922 
Bam Peasap 
Trenak. 


Stuart, J. 


ORIMINAL 
1922 


Haneyan 
v. 
EMPEROR. 


Rafiq, J. 


` 


928 HIGH COURT [aw L. J. R. 


Girdhari Lal Agarwala and Lachmi Chander, for the 
applicant. Š 

R. Makomson (Assistant Government Advocate), for 
the Orown. 

The following judgments were delivered 


RarFiq, J.—This is a revision by one Hargayan who 
has been convicted under section 215 of the Indian Penal 
Code. It appears that one Sri Gopal owned some buffaloes, 
five of which were stolen on the 27th of November, 1921. 
He made a search for the missing buffaloes in, the. vicinity 
of his village, and, while so engaged in the search, about 
five days after the theft, he met Hargayan and some others 
ata village called Rampur. Hargayan and two others are 
said to have made a proposal to Sri Gopal to the effect that 
if the latter paid Rs. 200 to them and promised to say no- 
thing about the payment of the money and took no steps 
to trace the thieves, they would get him back his stolen 
buffaloes. Sri Gopal did not accept the proposal and 
brought the matter to the notice of the police which led to 
the prosecution of Hargayan and two others. Hargayan 
alone was convicted. én appeal, the learned Sessions 
Judge affirmed the conviction and the sentence differing 
from the ruling of this Court reported in Queen-Eimpress v. 
Chittar. Hargayan, in revision to this Court, contends that 
the learned Judge of the lower court was in error in not 
following that ruling, and that no offence was committed by 
Hargayan in making the proposal mentioned above. We 
have been told that the language of section 215 does not 
warrant the conviction of the appellant. The section is 
as follows :—. i , 

“ Whoever takes or agrees or consents to take any gratification 
under pretence or on account of helping any person to recover any 
moveable property of which he shall have been deprived by any 
offence punishable under this Code, shall, unless he uses all means 
in his power to cause the offender to be apprehended and convicted 
of the offence, be punished with imprisonment of either descrip- 
tion for a term which may extend to two years, or with fine or 
with both ” 

The argument is that the facts, as found by the courts 
below, do not show that Hargayan took any money or ag- 
reed or consented to take any gratification for recovering 
the stolen buffaloes. Itis not denied that no money, as a 
matter of fact, passed hands, that the words “ agree” and 
“ consent ” require two parties at least, and, therefore, no 
offence under section 215 was committed by the applicants. 
I think that it may be conceded to the learned counsel for 
the applicarft that the substantive offence described in see- 
tion 215 of the Indian Penal Code has not been brought 
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home to his client on the facts found by the courts below, 
but the finding of the courts below goes to show clearly that 
the applicant has been guilty of an attempt to commit the 
offence specified in section 215 of the Indian Penal Code. 
He could not have done anything more in order to be guilty 
of. an attempt of the commission of the said offence than 
proposing to the owner of the Jost property to recover it on 
the receipt of a certain amount on the condition that the 
thieves should not be prosecuted. With due deference to 
the learned Judge responsible for the decision of the case 
of Queen-Eimpress v. Chittar and another ('), I am unable to 
agree with him with regard to his remarks to be found at 
page 391 of I. L. R., 20 Allahabad. The remarks are as 
follows :— 
“It remains to consider whether they are guilty of an attempt 
e to commit the offence mentioned in section 215 of the Indian 
Penal Code. In my opinion an attempt to take a gratification 
within the meaning of section 215 of the Indian Penal Code 
necessarily includes the idea of e concurrence of wills between 
the giver and taker, with this much superadded thereto that some 
act has been done preliminary to the act of taking. In other 
words, an attempt is a stage in the commission of the offence 
which is intermediate between the agreement or consent and the 
actual taking.” 

. I think that if an attempt to take a gratification within 
the meaning of section 215 of the Indian Penal Code neces- 
sarily includes the idea of a giver and taker, it is no more 
an attempt to commit an offence but a substantive offence 
on the language of the section. In an offence, like the one 
specified in section 215 of the Indian Penal Code, an 
attempt to commit it could only be under the circumstances 
similar to those of the present case. I am, therefore, of 
opinion that the applicant is guilty of an attempt to commit 
an offence under section 215 of the Indian Penal Oode. I 
would, therefore, allow his application so far as to set aside 
his conviction and sentence under the substantive offence 
described in section 215 and to convict him of an attempt 
to commit the said offence under section 215-511. I would 
alter his sentence to one year’s rigorous imprisonment and 
Rs. 50 fine aud, in default, to three months’ rigorous im- 
prisonment. 


Stuart, J.—I concur. 

By tHe Covunt.—The conviction is altered to one under 
section 215-511 and the sentence is to be one of rigorous 
imprisonment for ove year and a fine of Rs. 50, and, in 
default, three months’ rigorous imprisonment. e 

s Conviciion altered. 
; (1) [1898] I. L. R, 20 All,, 389. i 
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KANHAI LAL anp otuers (Plaintiffs) 
versus 
JAI LAL AND OTHERS (Defendants) .* 


relies. 

Certain property, which belonged to a joint Hindu family, was 
sold by some of its members, Other members of the family sued 
for a declaration that the sale was not binding on them. They did 
not ask for possession of the property. The Court below dis- 
missed the suit holding that the defendants were in constructive 
possession of the property and the plaintiffs ought to have claimed 
possession. Me/d, that section 42, Specific Relief Act, did not 
apply and the plaintiffs being in actual possession of the property, 
no further relief could be claimed. Ram Manorath Singh v. Dilrayi 
Kunwari, [1913] I. L. R,, 36 All, 126, followed, 


SECOND AppraL from a decree of Basu Ksxurrop Goran , 
Banengi, District Judge of Shahjahanpur, reversing a decree 
of Basu Racuusans Diar, Additional Munsif of Tilhar. 


M. L. Agarwala, for the appellants. 
S. M. Sulaiman, for the respondents. 
The judgment of the Court was delivered by à 


QoxuL Prasap, J.—This appeal arises out of a suit 
brought by the plaintiffs-appellants for a declaration that a 
certain sale-deed of a shop, executed by five members of a 
joint family, was null and void as against the plaintiffs who 
were also members of that family. The plaintiffs are all 
minors except the plaintiff No. 1 who has just attained 
majority. The sale took place on the Ist of October, 1915, 
and the suit was brought on the 27th of November, 1920. 
One of the pleas taken in defence was that the suit was 
barred by the provisions of section 42 of the Specific Relief 
Act. The first court held that the plaintiffs were and had 
been in possession of the property and, therefore, no fur- 
ther relief could be asked for and section 42 of the Specific 
Relief Act had no application. On appeal, the learned 
District Judge has come to the conclusion that because of a 
lease executed by one of the vendors, on the 30th of Septem- 
ber, 1919, in favour of the vendor-defendant No. 3, the 
vendee was in constructive possession of the property and 
the suit was, therefore, barred by section 42 of the Specific 
Relief Act, and hag dismissed the suit. The learned Judge 
refers to ae decree passed by him ina suit by the vendee 
against Ajudhia Prasad the lessee, and says: “This would 

*S. A. No. 1390 of 1931. 
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show that on the date of decree in the suit which has given 


rise to this appeal, the defendant No. 1 was in constructive’ 


possession of the shop. Ajudhia Prasad was occupying it 
only as his tenant. The lower court relied upon the evidence 
of the witnesses wha said that all the plaintiffs used to sit 
in the shop. But this was natural considering that the 
plaintiffs and their father and uncle (defendant 2 to 6) were 
all joint and all carried on the business in the shop. This 
fact alone would not show that the plaintiffs alone used to 
sit in the shop.” And then the learned Judge goes on to 
say: “On these facts I must hold that the appellant (de- 
fendant No. 1) is in possession of the shop and, as such, the 
plaintiffs’ suit for a mere declaration was not tenable and is 
barred by section 42 of the Specific Relief Act.” In taking 
this view, we think the learned Judge was in error. There 
was no further relief which the plaintiffs could have asked 
for. They were in actual physical possession of the shop 
and constructive possession, if any, of the defendant, would 
not affect the matter. This was not a case in which the 
plaintiffs could be regarded as being out of possession. 
The physical possession of the plaintiffs was admitted and 
the question was as to the nature of that possession. We 
asked the learned Vakil for the respondents to explain to 
us the nature of the further relief which the plaintiffs could 
have asked for and he could not say that it would be a 
relief for possession. This case is similar to that of Ram 
Manorath Singh v. Dilraji Kunwari (!). In our opinion, in 
view of the facts of this case, section 42 of the Specific 
Relief Act has no application. We, therefore, allow the 
appeal, set aside the decree of the lower appellate court and 
remand the case to that court with directions to restore it to 
its original number and to dispose of the remaining pleas 
according to law. Costs here and hitherto will be costs in 
the cause. ` 


Appeal allowed. 
(1) [1913] I. L R, 36 All, 126. 
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GOPI DASS (Defendant) 
VEr sus 
MADHO LAL (Plaintiff) .* 
LE stoppel— Compromise in Criminal Proceedings under section 145, Cri- 
minal Procedure Code (Act V of 1898)—Effet on civtl suit. 

A compromise entered into in proceedings under section 145, 
Criminal Procedure Code, does not create any title in any of the 
parties, inasmuch as the question in such proce&dings is one of 
Possession only and none of the parties is estopped from denying 
the right of the other. 

_ Szconp APPEAL from a decree of A. Q. P. PurLaN ESQ., 
District Judge of Benares, confirming a decree of Basu Ram 
Cuanpra Saxsena, Subordinate Judge. 


Hari Kishen Kaul (for Kailas Nath Katjw), for the ap- 
pellant. 


Surendro Nath Sen and Peary Lal Banerji, for the res- 
pondent. - 


The judgment of the Court was delivered by 


Banega, J.—This and the connected second appeal 
No. 1425 of 1921 relate to a grove situate in the suburbs of 
Benares. In execution of a decree obtained against one 
Parsotam, this grove was sold by auction on the 10th of 
February, 1919, and was purchased by Madho Lal. Madho 
Lal brought a suit for recovery of possession of the grove by 
virtue of this auction-purchase. A counter suit was brought 
by the appellant, Gopi Das, in which he claimed possession 
of the grove at least in respect of one-half of it. It appears 
that some disputes arose between Parsotam and Gopi Das 
before the auction-sale, and a case was instituted in the Ori- 
minal Court under section 145 of the Code of Criminal Pro- 
cedure. That case was compromised on the 28th of May, 
1918, and in that compromise it was stated that Parsotam 
was to remain in possession of a part of his grove and Gopi 
Das was to remain in possession of another part. The Cri- 
minal Court decided the case under section 145, Criminal 
Procedure Code, in accordance with this petition of com- 
promise and declared that possession should be in the res- 
pective parties in the manner mentioned in the document 
until the question of title was settled in due course of law. 
After the auction-sale of Parsotam’s rights, disputes arose 
between Madho Lai and Gopi Das and two cases were 
instituted ip the Criminal Court, one under section 145 of 
the Code of Criminal Procedure and the other under section 

* S. A. Nos. 1424 and 1425 of 1921. 
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295 of the Indian Penal Code. In the case under section 
145, Criminal Procedure Code, a compromise was filed ‘on 
the 8th of December, 1919, and in that compromise it was 
agreed that possession should be maintained in the manner 
mentioned in the earlier compromise of 1918. After this 
Madho Lal brought his suit. The court of first instance 
found and this finding was confirmed by the learned Judge 
that the grova originally belonged to one Raja Ram, that he 
gold half of it to Parsotam and the other half to Ratan Singh 
and that Ratan Singh’s half was purchased by Parsotam, 
so that the*ownership of the grove was in Parsotam. 
On that finding the suit of Madho Lal was entitled to 
succeed because he had stepped into the shoes of Par- 
sotam. Gopi Das claimed to be the chela of one Ohhotu 
Das and, he says, that the grove was wagf property and that 
Chhotu Das was the manager of it, and, after his death, his 
widow was the manager and that after her death he, as 
chela of Chhotu Das, sneceeded to it. This has been found 
against him. It has been found that he was not the chela of 
Chhotu Das. 


On these findings the courts below have decreed Madho 
Lal’s suit and dismissed the suit of Gopi.Das. Gopi Das 
has preferred these appeals and the question to be consider- 
ed is what is the effect of the compromises referred to above. 
The learned Judge held that the two compromises did not 
operate to create any title in Gopi Das. The compro- 
mises were filed for the purposes of the cases under section 
145 of the Code of Criminal Procedure, that in proceedings 
under that section the question was only one of possession 
and it was the question of possession that was settled by 
those compromises. So faras the question of title is con- 
cerned, the two documents, upon which reliance has been 
placed, cannot be treated as documents conveying title. If 
it had been intended that Parsotam wished to convey a part 
of the property to Gopi Das, he would have executed a duly 
stamped and registered document, but this was not done, 
and, even if the ‘intention had been to convey the property, 
that intention was not-carried out by a duly executed and 
registered document. The compromises, therefore, could not 
give the effect of conveying proprietary right to Gopi Das 
who, upon the findings of the court below, has no title to the 
property. 


Gopi Das claimed adverse possession but it has been 
rightly held that, since his possession began only in 1912, 
it was not for such a length of time as would.confer any 
proprietary right on him by reason of his possession. The 
compromises could, at the outsight, amount to an admis- 
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sion of title but they could not be deemed to have the eftect 
of estoppel. Therefore'it was open to Madho Lal to prove 
that title to the property was in Parsotam and that he by 
purchasing the rights of Parsotam had acquired thé pro- 
perty. 

It was next urged that Madho Lal or Parsotam had not 
been in possession within 12 years preceding the date of 
Madho Lal’s suit and that, therefore, any right which Par- 
sotam had had, became extinct when the suit was instituted. 
That contention has no foundation because it has not been 
found that Chhotu. Das was in adverse proprietary posses- 
sion. The court of first instance did not hold that his 
possession was adverse or of proprietary character and the 
lower appellate court only says that, ‘itis possible that Ohhotu 
Das maintained the worship of the idol of Hanumanji’ which 
exists on the land in question. The learned Judge didnot 
find that Chhotu Das was in adverse proprietary possession; 
therefore there is no finding on the basis of which it can be 
contended that Parsotam or his predecessors were deprived 
of possession by reason of the adverse possession of some 
one else. 


We think that, in view of the above circumstances, the 
claim of Madho Lal has been rightly decreed and these 
appeals must fail. We dismiss both appeals with costs. 


Appeals dismissed. 
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RAM SARUP SINGH (Defendant) 
VEY SUS 
RAM SARAN SINGH .anp anotueEr (Plaintiffs).* 
Hindu Law—Legal necessity—Burden of proof—Purchaser of pro- 
perty, 

When the manager of a joint Hindu family sells family property 
and the other co-parceners contest the sale on the ground that the 
sale was nôt justified; Ae/d, that the burden of proof to show that the 
sale wasa legal oneis on the purchaser. Gaya Prasad v. Raghunath 
Rai, |1912] 8 A, L. J. R, 1022. 

SECOND APPEAL from a decree of J. ALLsop Esq., District 
Judge of Ghazipur, reversing a decree of Basu Krisuna Das, 
Munasif. 

P. N. Saprw, for the appellant. 

Bhagwati Shankar, for the respondents. 

The judgment of the Court was delivered by 


RaQ, J.—This appeal arises out of a suit brought by 
the minor sons of Deo Narain Singh, defendant-respondent 
No. 4, against the latter and some other persons on the 
allegation that a sale executed by Deo Narain Singh and his 
brother, Udit Singh, in respect of certain property, was 
invalid on the ground that. the said property was joint 
ancestral property. It appears that Deo Narain Singh and 
Udit Singh, his brother, executed a deed of sale, on the 
28th November, 1910, in respect of the property detailed in 
the plaint in favour of one Kali Charan Ahir in lieu of 
Rs. 400. Subsequent to the sale, Ram Sarup Singh, the 
appellant before us, sued and obtained possession of the 
property sold on the ground of pre-emption. The minor 
sons of Deo Narain Singh, after a lapse of ten years, brought 
a suit for the recovery of possession of the property con- 
veyed by the deed of 28th November, 1910, on the allegation 
that the said property was joint and ancestral and that the 
sale by their father and their uncle was neither for legal 
family necessity nor for antecedent debt and hence not 
binding upon the family. The plaintiffs further alleged that 
both their father and their uncle were leading immoral lives 
and the sale was effected’ in order to procure funds for 
purposes forbidden by the Hindu law. The chief contesting 
defendant in the case is Ram Sarup, the defendant-appellant 
before us, and he denied the allegations made in the plaint. 
He pleaded that Deo Narain Singh and his brother were not 
leading immoral lives nor did they sell the property without 

*S. A. No, 1506 of 1991. : 
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any legal family necessity or in lieu of antecedent debt. In £, 


fact he urged that the sale was made in order to pay off an 
antecedent debt. The court of first instance dismissed the 
claim holding that the onus lay upon the plaintiffs to prove 
the immoral character of their father and their uncle, and 
that, as a matter of fact, the disputed sale was justified 


a 
de 


> 


because it was made for legal necessity. On appeal by the: `- 


sons, the learned District Judge took a different view of 
the case. He held that the onus lay upon the contesting 
defendant to prove that the sale of the 28th November, 1910, 
was a good and valid sale made for legal famÌly necessity. 
The evidence for the defence with regard tothe object of 
the sale consisted of oral evidence which was disbelieved 
by the learned Judge. He, accordingly, set aside the decree 
of the first court and allowed the claim of the plaintiffs. 
In second appeal before us itis contended, on behalf. of 
the appellant, that the learned Judge was in error in casting 
the burden of proof upon the defendant. The argument 
is that as the family property had passed out of the family 
and was in possession of a third party, it was for the plain- 
tiffs to make out a case as to the validity of the sale. On 
the other hand, the contention for the minor sons of the 
plaintiff in the case is that, in cases like the present, the 


wasa good and valid transfer. Some cases were cited 
more or less bearing on the respective contentions. We 
find that the case of Gaya Prasad v. Raghunath Rat (!) is 
more helpful than those relied upon by the learned counsel 
for the parties. It was laid down by a learned Judge of 
this Oourt, in that case, that if the burden of proof lies 
upon a mortgagee, when the sons challenge his mortgage, 
the burden of proof certainly lies upon the purchaser when 


` the sons challenge his purchase. No authority has been 


cited to the contrary to this principle. We, therefore, are 
of opinion that the view taken by the learned Judge of the 
lower appellate court with regard to the onus probandi was 
correct. The question whether the disputed sale in this 
sale was made for legal necessity or in lieu of antecedent 
debt, has been decided against the appellant and that deci- 
sion is one of fact. We cannot, in second appeal, go behind 
it. The'appeal, therefore, fails and is dismissed with costs. 


Appeal dismissed. 
(1) [r912] 8 A. L. J. R., 1022. 
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: RADHAKRISHNA AYYAR AND ANOTHER (Appellants) Oivin 
j versus 1922 
SUNDARASEVAMIER (Respondent). `o — 


March, 14. 
Appeal—Value of subject-matter—Court's certificate, effect of—Contract es 


relations—Madras Estates Act (I of 1908), section 77—Rights of Viscounr 
parties— Litigation in the past, effect of. Oavz, 
r : : Lord 8Haw, 
When at the date of appeal the Order in Council of roth April, Bm Jon 
1838, operated but, subsequently, the Order was repealed by an Enar 
Order in Council, on 9th February, 1920 : 4e/d, that, in cases subse- AND MR. 
e quent to that date, the value of the subject-matter of the appeal Ammen Arı. 
is not concluded by the certificate of the Court below, 
Held, also, that proceedings, in many cases, may raise the entire 
question of the contract relations between the parties and that 
question may, settled one way or the other, affect a much greater 
value, and its determination may govern rights and liabilities of a 
value beyond the limit. 
A sued for rent due to him from # in respect of his occupancy 
holdings in accordance with a puffak, under the Madras Estates 
Act (I of 1908), section 77. Held, that nothing that had passed 
between the litigants during the long course of years, in which the 
law had been so frequently invoked, constituted a derogation from 
the status, privileges, rights and obligations of parties under the 
Madras Lands Act. 
It must not be forgotten that even in regard to penal provisions 
with a strict construction, no construction is open toa Court of 
Law which isin violation of what that Court considers to be the 
true meaning of the provision. 


G. Lowndes, K. C., and Kenworthy Brown, for the appel- 
lants. 


De Gruyther, K. C., and Parikh, for the respondent. 
Their Lordships’ judgment was delivered by 


Lorp SHaw.—This is an appeal against a decree of the Lord Shaw. 
High Court of Judicature, at Madras, dated the 14th Novem- 
ber, 1916. It varied a decree of the District Judge of Tanjore, 
dated the 18th January, 1915. The suit between the parties 
was brought in the Revenue Court of Kumbakonam under 
the Madras Estates Land Act, No. 1 of 1908, section 77. 
The claim of the plaintiff was for rent said to have accrued 
and to be due by the defendants in respect of their holdings 
in accordance with the terms of a puttah which will be 
afterwards noted. No further reference is required to the 
various stages of the litigation, 
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A preliminary question, however, is raised as to whether 
the appeal is competent. It is pointed out by the respondent, 
who makes the objection, that the rent sued for amounted to 
Rs. 4,560, being rent for three years in arrear. The respond- 
ent accordingly contends that it sufficiently appears that 
the amount or value of the subject-matter of the suit is not 
Rs. 10,000, as required by sections 109 and 110 of. the Code 
of Civil Procedure, 1908 ; and upon the case reaching this 
Board, their Lordships, on the 3rd December, 1920, held that 


the certificate quoad value was at least ambiguous, and that ` 


such certificates “ ought to be given in such a fôrm that it 
is impossible to mistake their meaning on their face”. 


The only order then before the Board was in these 
terms :— 

“Tt is hereby certified that as regards the value of the subject- 
matter and the nature of the question involved, the case fulfils the 
requirements of secs. 109 and 110 of the Code of Civil Procedure, 
and that the case is a fit one for appeal to His Majesty in Council,” 

and upon, that the previous judgment of the Board pro- 
ceeded. It now appears, however, that the above was not 
the only order, and that the parties had failed to bring up 
the order embracing the actual certificate and granted on 
the same day. 


It is admitted by both parties that there did exist in the 
proceedings an order of the 21st September, 1917, in the 
following terms :— 

“We hold that the subject-matter is of a value greater than 
Rs. 10,000, with reference to Gooroopersad ‘Khoon v Juggut 
Chunder, [1860] 8 M. I. A., 166, and that a substantial question of 
law is involved. We, therefore, certify that the case isa fit one 
for appeal to His Majesty in Council with reference to sections 109 
and 110 of the Civil Procedure Code.” 

In their Lordships’ opinion, this certificate is sufficiently 
clear, and is not open to the objections under which the 
former certificate under argument before the Board stood 
condemned. 

The point, however, which still remains is whether that 
certificate must be accepted by the Board as conclusive, the 
actual sum in figures which i is sued for being what it is, and 
so much smaller than Rs. 10,000. 


The ruling provision as to certificates of value was No. 2 
of the schedule to the Order in Council of the 10th April, 
1838. It is to the following effect :— 


. “That in all cases in which any of such courts shall admit an 
appeal to Her Majesty, her heirs and successors in Council, it shall 
specially certify on the proceedings that the value of the matter in 
dispute in such appeal amounts to the sum of 10,000 company’s 
rupees or upwards, which certificate shall be deemed conclusive of 
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the fact, and not be liable to be questioned on such appeal by any 
party to the suit appealed.” 

It is admitted that at the date of the appeal this Order 
was in operation, and it-accordingly governs the case ; and, 
so far as the Board is concerned, it concludes the question 
of competency quoad value. In some of the cases which have 
ocourred, it would rather appear as if the provisions of this 
Order had been left out of view. 


On a date subsequent to the filing of this appeal, namely, 
the 9th February, 1920, the Order was repealed by an Order 
in Councik, passed by His Majesty on the date mentioned. 
While, however, in cages subsequent to that date, the value 
of the subject-matter of the appeal is not concluded by the 
certificate of the Court below, their Lordships desire to make 
these two observations :—In the first place, the sum of 
money actually at stake may not represent the true value. 
The proceeding may, in many cases, such as a suit for an 
instalment of rent or under a contract, raise the entire 
question of the contract relations between the parties and 
that question may, settled one way or the other, affect a 
much greater value, and its determination may govern rights 
and liabilities of a value beyond the limit, Banarsi Parshad 
v. Kashi Krishna Narain ('). The Courts below may 
accordingly with propriety, as was done in this case, make 
the necessary certificate. In the second place, whether they 
did so or not, while their Lordships would, of course, ‘be free, 
if greater value in the sense mentioned were established, to 
proceed with the appeal, yet they will always naturally and 
very greatly defer, ona subject of this nature, to the certi- 
ficate given by the High Court. 


The objection to the competency of the appeal is accord- 
ingly repelled. 


Their Lordships proceed to the merits of the appeal. 


The original plaintiff. in the suit was a Receiver appointed 
by the Court and the plaintiff-respondent is his suecessor and 
represents the proprietors of an inam village called Kadira- 
mangalam. Itis matter of admission that the appellants 
are occupancy ryots of certain of the village lands, having 
the permanency of tenure and the other rights attaching to 
that position under the law of Madras. Their Lordships 
desire to make it clear that nothing that has passed between 
these litigants during the long course of years, in which the 
law has been so frequently invoked, constitutes a derogation 
from the status, privileges, rights and obligations of parties 
under the Madras Land Acts. The -provisions, for instance, 
of Chap. V of the Act as to the payment of. arrears of rent, 
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and the appraisement and division of produce, as also those 
of Ohap. IV, dealing with puttahs and muchilkas, can be ap- 
pealed to and are plainly applicable. 

In particular, it should be noted that Chap. IV of the 
Act, as is specially provided for by section 50, applies to all 
ryots with a permanent right of oceupancy, and by section 
52 accordingly puttahs and muchilkas may be exchanged for 
periods of one or more revenue years; but no landholder 
shall be bound to tender, and no ryot to accept, a putiah 
for a period of more than one revenue year. It appeared 
to be maintained for the appellants that payments made 
during the course of 20 years should form the lines and 
limits of the ryots’ obligations for all time. Setting aside 
the manifest contradiction by this of the actual relations of 
these parties, the Board has, in view of the argument, thought 
it right to express its opinion that the statutory rights and 
obligations of parties have not been thus impinged uporf. 
Past practice may, of course, have its weight as one of the 
elements which are considered in fixing under the Act what 
are the fair and equitable conditions of a Parnon ar pans 
Sri Raja Parthasarathi Appa Row Savaiaswa Row Bahadur 
Zemindar Garu v. Ohevendra Venkata Narasayys (!). 


Under the Madras Estates Act I of 1908, the inamdar, on 
the 28th October, 1908, tendered a puitah for Fasli 1318 to 
the tenants and demanded from them a muchilka, but the 
tenants refused to accept the puttah, or to execute a muchilka. 
Puilahs, in identical terms having been also offered and 
refused, and no muchilkas having been executed for the two 
following years, Fasli 1319 and 1320, the suit was instituted 
on the 15th December, 1911. It resulted in a decree for 
Rs. 4,867-7-3. 

It may be stated that it was admitted that there had been 
numerous suits and numerous decrees in which the rights 
of the inamdar had been determined in accordance with 
puitahs substantially, if not entirely, in the same terms as 
those tendered in the present suit. The plaint correctly 
states: ‘‘ Puttahe were tendered for the under-mentioned 
occupancy right lands in the enjoyment of the defendants 
for Faslis 1818, 1819 and 1320, duly. according to custom 
and in conformity with the previous judgments, by the first 
defendant in O. S. No. 61 of 1904, who was managing during 
the said Faslis.” 


In 1902, the inamdar had sued and on the 19th April, 
1904, the Divisional Officer pronounced judgment in the 
plaintifi’s faveur, and he expressed himself thus :— 


(1) L RB, 37 1. A, rm0 
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“I consider that the dispute between the parties relating to the 
suit Fasli is identical with those decided in the previous Faslis in 
the judgments referred to above, and that no special pleas or 
circumstances are urged with reference to the suit Fasli for any 
fresh adjudication.” À 
Their Lordships pause to say that they may repeat in 
terms this dictum which was pronounced 18 years ago. It 
is a truly deplorable circumstance that judicial time should 
have been occupied and the substance of parties wasted by 
litigation over a further period of 18 years, for settling 
practically the same point. The careful provisions made by 
` legislation for the steady protection from year to year of the 
rights of occupancy ryots on the one hand, and inamdars 
and other landlords on the other, have been put on one 
side and fruitless and repeated litigations have been in- 
dulged in; 


Bit in the judgment referred to, the Divisional Officer 
proceeds :— 


“I, therefore, find that the previous judgments are res judicata 
in these suits as they have gone fully into the question of custom 
relating to the different stipulations in the putiak.” 


However natural it may have been to treat the position 
thus, their Lordships cannot sustain, on legal grounds, the 
plea of res judicata here suggested. In the language of the 
High Court : — 

“The answer is that the general doctrine of res judicata is not 
in question, but the application of the special rule stated in section 
52 (3), Estates Land Act, under which muchilkas decreed for any 
revenue year remain in force until the beginning of the year, for 
which fresh ones are exchanged or decreed, and that there is no 
reason for restricting the scope of the general reference to mwuché/- 
kas decreed to those decreed by any particular description of 
Court.” 


With this view the Board is in full agreement. 


The namdar having again tendered puttahs in terms of 
section 54 and the other relative sections, and the tenants 
having notwithstanding previous decrees again refused to 
accept the terms or to grant muchilkas, and the terms of the, 
puttahs having been entirely approved by the Collector, the 
present suit had to be brought. The putiahs tendered are in 
terms of previous puttals upon which judgment and decree 
was passed. It stands to reason, and it is in accordance with 
section 27 and 28 that the old rent thus deoreed shall con- 
tinue, until reduced or enhanced by special applications 
under the statute. No such applications have been made. 
All that remains in the case is the correct interpretation of 
the puttahé. 
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The argument presented to the Board involved the con- 
struction of the two cls. land 8. These clauses are as 
follows :— 


“r, Out of the 32 pangus in thé aforesaid village, the lands 
comprised ia the 53 pangu, which is in your enjoyment, vis, Ayan 
nanja of the extent of 2 Velis 3 Mahs 4 Kulis and 13 cents and 
Padugat punja nanja of the extent of 5 Mahs 38 Kulis and 59 
cents, in all, nanja of the extent of 2 Velis8 Mahs 43 Kulis and 

,  8cents, you shall cultivate at the proper seasons fertilizing them 
in all ways; harvest the crops tbat are grown, after the same have 
been estimated by our agents in the presence of (our) agents and 

` others and uoder their orders and supervision, leaving the stubbles 
as is the practice with the Government Amani lands; stock in 
heaps on the threshing-floor the residue of the total yield of paddy 
that is left after paying the reapers’ wages at the rate of 4 marakal 
per kalam and the Thalatyari Suvandiram paddy payable at the 
threshing-floor at the rate of ır marakal per 15 kalams ; and after 
the harvesting has been completed, you shall apportion in heaps 
our Méloaram due at the rate of 60 kalams for 100 kafams of 
paddy in the case of Ayan nanja and at the rate of 57 kalams for 
100 kalams in the case of Padugat punja nanja under the Sudder 
Court decree in Suit No. 68 of 1847 and in acknowledgment of 
our having received the Melvaram paddy, obtain a receipt from 
our agents.” $ 

“8, Even if the aforesaid nanja lands be not cultivated at the 
proper seasons, even if they be cultivated negligently, if they be 
allowed to lie fallow without being cultivated, even if damage of 
crops be caused by failure to harvest the crops at the cight time, 
even if the yield be carried away, either without acting in accord- 
ance with the conditions specified in paragraph 1 hereia, or 
without division of Varam and eyen if nanja land be filled up (and 
raised io level) and punja cultivation made thereon, you shall pay 
at the rate specified in para. 1 herein our Melvaram paddy in 
respect of the total yield of paddy calculated at an average of 170 

. kalams and 4 marakals per veli of nanja, the kadappu and kar 
produce being payable within the 15th of December, and the 
samba and pisanam produce by the 15th March.” 


What had happened in the present case was that during the 
Fasli years in question, the tenants, in contravention of the © 
terms of these putiahs, had carried away the yield, without 
any of the proceedings with regard to the apportionment, 
in heaps, of the melvaram due to the landlord having taken 
‘place. o : 


The obligations under cl. 1 having thus not been compli- 
ed with, cl. 8 came into operation, which applied to various 
contingencies, including the following: “If the yield be 
carried away...... without acting in accordance with the 
conditions specified in paragraph 1.” In that contingency 
“Vou shall pay atthe rate specified in paragraph 1 herein 
our. melwaram paddy in respect of the total yield of paddy 
calculated at an average of 170 kalams and 4 mhrakals per 
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veli of nanja, the kadappu and kar produce being payable Ovis 
within the 15th of December, and the samba and pisanam ae 
produce by the 15th of March. ” Laks 


The question is: In this stipulation, what isthe meaning 2apua- 
of the expression “the total yield of paddy”; and, in parti- yes 
cular, what is the application of the stipulation to the case of. v; 
an oodu crop, that is, a crop sown together, one part of which sunpara- 
takes only three months to ripen and be reaped, and anothér swamme. 
part of which takes eight months to ripen and be reaped ? ar 
Ig the return as to “the total yield of paddy” satisfied by 7°74 Shaw. 
payment of 170 kalams for the total yield of one of the 
portions? The appellants maintain that it is. 


It is well to have clearly in view what is the practice 
with regard to such a paddy crop. Itis thus described in 
Mr. Hemingway’s work on Tanjore in the Madras District 
Gazetteer, p. 98 :— 


“Jt has become usual ina good many places to mix a duruvat 
and a samba crop on what is called the ud or offadan system of 
cultivation, The species of samba used is the oftadai paddy, an % 
eight months’ crop from which the name of the system is derived, ~ 
The amount of žuruvať used in this combination exceeds the samba 
largely sometimes by as much as five to one. Oftadai is generally 
sown in the first crop season. The more quickly matured variety 
ig harvested first, and the ryot thereby secures a return for his 
labour both at the 4urxvat and the samba harvests. The two kinds 
of grain are mixed in the seedbeds and the seedlings are planted 
indiscriminately.” 


The appellants’ counsel forcibly maintain that the pay- 
ment of 170 kalams was a penal provision, and that, there- 
fore, that provision ought to be most strictly construed. 


It must not be forgotten that even in regard to penal 
provisions with a strict construction, no construction is open 
to a Court of Law which is in violation of what that Court 
considers to be the true meaning of the provision. That is 
a sound general principle. 


But the Board, having considered the argument upon the 
clause, are of opinion that the rent of 170 kalams was nota 
penal rent, but was a substituted rent. The true rent, had 
the tenants complied with their obligations, would have’ 
been a percentage of the yield: but were the harvest to be 
bodily carried away, it was necessary to provide for such a 
case, and this was done by cl. 8 which impoged no penalty 
as such, but simply set forth a figure which, upon the whole, 
might be reckoned a reasonable pactional substitute for the 
actual pergentage, which, owing to the tenants’ corfduct, had 
been-rendered unascertainable, 

(d 
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Is, however, the stipulation applicable to the whole 
harvest of a mixed crop reaped at separate times, or is it 
applicable only to the first harvesting? ‘You shall pay,” 
says cl. 8, “atthe rate specified in para. lin respect of the 
total yield of paddy calculated at an average of 170 kalams” ; 
but then it is added that the early rice (kadappu kur) pro- 
duce is payable in December and the samba, which is the 
late harvest produce, is payable in March. Putting that 
alongside of the subsequent obligation which was, under 
el. 1, “to stock in heaps on the threshing-floor the residue 
of the total yield of paddy ” (the same phrase as is used in 
cl. 8), their Lordships have no doubt that the substituted 
rent applied to the yield of each portion of the crop, exactly 
as the setting aside on the threshing-floor was applicable to 
each portion. They are of opinion that the High Court has 
come to a correct conclusion upon this topic. 


Their Lordships desire to-add that a question of atraw, 
insignificant in amount, was not argued, the very proper 
arrangement of both parties at the Bar being that that would 
stand or fall with the judgment of the Court below. 


Their Lordships will humbly advise His Majesty that the - 
appeal be refused with costs. 


o 
Appeal dismissed. 
Douglas Grant.—Solicitor for the appellants. 


Chapman Walkar @ Shephard.—Solicitors for the res- 
pondent. 
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HIGH COURT. 


UDIL NARAIN SINGH (Defendant) 
VETSUS 
RANDHIR SINGH ( Plaintiff).* 


Limitation Act (IX of 1908), a' ticles 91, 118—Suit to set aside 
adoption—Deed executed—Adopted son deprived of his father's pro- 
perty—Bstoppel—Specific Relief Act (I of 1877), art 42— Removal 
of name ordered. 

A suit to set aside a deed of adoption is governed by article gt 
of the Limitation Act and must be brought within 3 years of its 
execution. i ' 

A suit to set aside an adoption is governed by article 118 of the 
game Act and must be brought within 6 years of the date when 
the fact of adoption became known to the plaintiff. Where plain- 
tiff had asserted over and over again the factum of a certain adop- 
tion, had consented to be bound by it, had, on his own showing, 
received valuable consideration in return for making such asser- 
tions, had, by reason of the setting up of the alleged adoption, 
caused the defendant to be deprived (under the orders of the 
Revenue Court) of all share in the landed property of his natural 
father and had, almost sixteen years after the date on which the 
alleged adoption was proclaimed by the plairtiff himself in a regis- 
tered deed, sued denying the validity of the adoption ; Ae/d, that 
the suit was statute-barred and that it could not be brought within 


Nov, 1, 
RAFIQ. J. 
Piaaotr. J. 


limitation by invoking the provisions of article 120 of the’. 


second schedule 

Held, also, that the plaintiff was estopped from denying the 
adoption. ` 

When the Revenue Court ordered the removal of the name of 
the plaintiff and substitution of that of the defendant as owner 
of certain property a suit for declaration only of his right to 
that property is barred by the provisions of section 42 of the 
Specjfic Relief Act : 


First APPEAL from a decree of Basu LADLI PRASAD, 
Subordinate Judge of Jhansi. aie’ 

S. M. Sulaiman and N. C. Vaish, for the appellant. 

Surendro Nath Sen, for the respondent. 

The judgment of the Court was delivered by 

Piggott, J.—The plaintiff in this case, Diwan Randhir 
Singh, is a landed proprietor, resident in the Jhansi District. 
Amongst his property we find certain land ina village called 
Kerokhar, held by him, in what is described in this record, 
as an ubari tenure. Weshould have preferred tp find on the 
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record a little more ‘evidence regarding the precise nature 
of this tenure and the conditions to which it is subject. It 
would seem, however, that the tenure is something of the 
nature of a special grant from Government and that it is 
subject to resumption by Government under, possible condi- 
tions, though what those conditions may be, is not made 

rticularly clear. As long ago as the 9th of March, 1901, 
Diwan Randhir Singh borrowed a sum of Rs. 5,500 from a 
caste-fellow of his own, Diwan Balbhadar Singh, residing 
in the Hamirpur District. One of thefew points on which 
the plaintiff has not, in the course of this litigation, contra- 
dicted previous admissions of his own, is the fact that he 
really did borrow Rs. 5,500 in connection with the execu- 
tion of this document. Even in the trial court he admitted 
in plain terms that he did owe Diwan Balbhadar Singh this 
sum of. money. Evidently the original intention of the 
parties was that this money should be secured by usufrue- 
tuary mortgage on the property of Diwan Randhir Singh 
in the village of Kerokhar. Whether possession was ac- 
tually given to the mortgagee is not quite clear; but it 
seems to be an admitted fact that, after the execution of 
this document, the parties began to doubt whether an alie- 
nation of this land in this particular form would be per- 
mitted by Government, and the question arose between the 
borrower and the lender about substituting some other form 
of security. At any rate, on the 22nd February, 1902, we 
find Diwan Randhir Singh executing a simple mortgage 
of the same property in favour of one Kunwar Chimman 
Singh, for a consideration stated at Rs. 7,000 out of which 
Ra. 5,500 was to go to pay the debt due to Diwan Balbhadar 
Singh. In the present suit the plaintiff described Kr. Chim- 
man Singh as the own nephew of Diwan Balbhaddar Singh. 
When cross-examined on the point, he failed to make out 
this precise relationship ; but we may take it that there 
was some relationship between the two men. ‘The plaintiff 
has alleged that no further consideration passed in respect 
of this document for Rs. 7,000 and that its execution was 
part of an arrangement between himself, Balbhadar Singh, 
and Kr. Chimman Singh for the transfer of the debt due 
to Balbhaddar Singh and its conversion into a. simple 


mortgage for Rs. 7,000 in favour of Kr. Ohimman Singh, 


because the creditor was not satisfied with the security 
offered by the usufructuary mortgage originally executed. 
The next important date in the case is the 25th Septem- 
ber, 1902. On this date Randhir Singh admittedly executed 
a document the interpretation and effect of which are ques- 
tions in dispute between the parties. On the face af it this 
document consists of an express declaration that the execu- 
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tant had shortly before taken in adoption, with all due for- 
malities, Kr. Udit Narain Singh, minor son of Balbhaddar 
Singh, and, further, that, as part of the same arrangement, 
the executant conveyed to the said Kr. Udit Narain Singh 
his own proprietary rights in this village of Kerokhar. From 
the date of the execution of the deed, Kr. Udit Narain Singh 
was to be the owner of this ubaré tenure. 


So long as he remained a minor, however, the property 
was to remain under the management and superintendence 
of Randhir Singh. There were other provisions dealin 
with the possibility of the subsequent birth of natural off- 
spring to the executant, but with this we are not directly 
concerned. Mutation proceedings followed before the 
Revenue QOourts and, in the course of those proceedings, 
it is beyond question that Randhir Singh stated in the most 
express and definite language that his possession over this 
property in village Kerokhar was now that of a guardian 
and Superintendent (we might say, a trustee) on behalf of 
Kr. Udit Narain Singh. After this date the proceedings 
taken by the Local Government under the Bundelkhand 
Encumbered Estates Act of 1901 came into operation. 
Diwau Randhir Singh was one of the indebted proprietors 
whose estate was brought under the operation of that act 
and we have it that a number of claims were filed against 
him. Amongst other creditors Kr. Chimman Singh put 
in a claim on the foot of his simple mortgage for Rs. 7,000. 
In the Court of the Special Judge appointed to determine 
claims under the Encumbered Estates Act a compromise 
was eventually filed, bearing date the 5th of July, 1905. 
The wording of this document is certainly peculiar. It 
makes no secret of the fact that Diwan Randhir Singh had 
entertained the intention of denying and repudiating the 
adoption of Kr. Udit Narain Singh attested by the regis- 
tered deed of 25th September, 1902. However, the com- 
promise sets forth that, after discussion between the parties 
concerned, Diwan Balbhaddar Singh had taken it upon 
himself to satisfy whatever claim Kr. Chimman Singh had 
under the mortgage of 1902 and that, in return for this 
consideration, Diwan Randhir Singh had abandoned what- 
ever intention he might have entertained of repudiating the 
adoption. He now binds himself, in express terms, to 
consider Kr. Udit Narain Singh as his son and he re-affirma 
the fact of the adoption. There are certain other condi- 
tions, the most notable of which is that, in the event of 
this adoption ever being repudiated by Diwan Randhir 
Singh or any other member of his family, they shall be 
bound to pay to Diwan Balbhaddar Singh a sum of Rs. 
11,250, which is estimated as the amount of the debt due 
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to Kr. Chimman Singh upon his simple mortgage in respect 
of which Diwan Randhir Singh was obtaining a release 
under the terms of the compromise. 

We now come to the year 1907, in the course of which 
Diwan Balbhaddar Singh died. He had another son named 
Raj Ballabh Singh, and, on his death, the question arose 
regarding the succession to his proprietary rights. This 
was brought before the revenue courts upon an application 
for matation. The order of the Assistant Collector, dated 
the 10th September, 1907, is on our file. It is to the effect 
that Kr. Udit Narain Singh having been ‘adopted into 
another family, had no right of succession in respect of the 
estate of his natural father. The order passed, therefore, 
is that Raj Ballabh Singh alone be recorded as having 
succeeded to the proprietary rights of Diwan Balbhaddar 
Singh. About the end of the year 1916, or the beginning 
of the year 1917, Kr. Udit Narain Singh abtained majority. 
On the 5th of January, 1917, he presented a petition to the 
revenue courts calling attention to the fact that he had now 
attained majority and asking that in the records for the 
village of Kerokhar this fact should be recognized by the 
removal of the name of Diwan Randhir Singh, which, up to 
that time, stood recorded as Superintendent or Manager 
(Sarbarahkar) in charge of the property on behalf of the 
minor proprietor, Kr. Udit Narain Singh. ‘This application 
was granted. es 

On the 16th May, 1918, Diwan Randhir Singh filed the 
suit with which we are now concerned. He bases this suit 
essentially upon the allegation that he had never adopted 
Kr. Udit Narain Singh and had never even purported to 
perform any ceremony of adoption in respect of this boy. 
He recites certain facts, intended to account for the execu- 
tion of the deed of the 25th September, 1902, and his own 
subsequent proceedings. It is sufficient to say that he repre- 
sented to the court that he was under pressure from Diwan 
Balbhaddar Singh, on account of the debt which he owed to 
that gentleman, and that the aforesaid creditor, while put- 
ting pressure upon him to satisfy the debt, offered to refrain 
from pressing his claim if the debtor, ¢.¢., Diwan Randhir 
Singh, would execute a document declaring (falsely) that he 
had adopted Kr. Udit Narain Singh and purporting to con- 
vey to this minor boy his proprietary rights in the village 
of Kerokhar. To do the plaintiff all possible justice, we 
may make it clear that the plaint insists upon the fact that 
the statements in the deed of the 25th September, 1902, 
regarding the adoption were known to be false atthe time 
by all parties concerned and that it was a perfettly well 
understood thing that the transfer of the ubaré tenure in 
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village Kerokhar in favour of Kr. Udit Narain Singh was 
to remain a mere paper transaction. As a matter of fact, 
according to the plaint, Diwan Randhir Singh had remained 
right up to the year 1917 in the position of beneficial owner 
in respect of this property. He had applied the rents and 


profits of the same to his own use, neither spending any- . 


thing on account of the nominal owner, Kunwar Udit Narain 
Singh, nor feeling himself under any obligation to render, or 
even to keep, any account of his receipts or of his expenditure. 
Farther, it is represented in the plaint that, in spite of the 
proceedings of the year 1905 and the compromise then execut- 
ed, no real cloud had ever been cast on the plaintiff’s title to 
this property until Kunwar Udit Narain Singh made his 
application of the 5th January, 1917. This is the date given in 
the plaint for the origin of the cause of action, and there are 
four reliefs sought. The first is a declaration that the deed 
of the 25th September, 1902, is void and ineffectual as against 
the plaintiff. The second is that it may be declared that the 
defendant Kr. Udit Narain Singh is not the adopted son of 
the plaintiff, Diwan Randhir Singh. The third is that it 
may be declared that the aforesaid defendant has no rights 
in the village of Kerokhar, but that the plaintiff is the owner 
of the property therein already referred to. The last is in 
the form of an ‘alternative relief and asks for a declaration 
that, in any event, if Kr. Udit Narain Singh be the adopted 
son of Diwan Randhir Singh, these two are, as members 
of a joint undivided Hindu family, owners in equal shares 
of the ubari property in the village of Kerokhar. 


In reply to this claim, apart from a denial of the facts 
put forward by the plaintiff and an assertion that the adop- 
tion of the defendant had fully and effectively been carried 
out prior to the execution of the deed of the 25th September, 
1902, anumber of legal objections were raised. It was con- 
tended that the suit as brought was clearly barred under 
any possible article of the schedule to the Indian Limitation 
Act which could be suggested as applicable to the same. 
There was also a contention that, as regards the declaration 
of title sought in respect of the ubaré tenure in village Kero- 
khar, the plaintiff was not entitled to claim a mere declara- 
tion, inasmuch as he had been effectively dispossessed in 
consequence of the defendant’s application of the 5th Jan- 
uary, 1917, and the orders of the revenue courts passed 
thereon. 


The trial court elected to take evidence on all the issues 
before determining any of the questions of law. We may 
say at onge that with regard to the alleged adoption, there 
was & considerable body of evidence produced on both sides. 
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The witnesses for the plaintiff were in direct conflict with 
those for the defendant and there was undoubtedly some 
hard swearing on one side or the other. The trial court 
came to the conclusion that Diwan Randhir Singh was 
speaking the truth when be said that he had never adopted 


.Kr. Udit Narain Singh and had never even gone through 


any ceremony purporting to have the effect of an adoption. 
For reasons to be stated presently, we do not propose to re- 
cord a definite finding on this point. We feel bound to say, 
however, that the learned Subordinate Judge seems to us to 
have given very indifferent reasons for not attathing greater 
weight than he has done to the repeated declaration of 
Diwan Randhir Singh; nor has he attempted to consider the 
question of the probability or improbability of the conduct 
attributed to Diwan Balbhaddar Singh in the plaintiff's 
version of the facts. It being admitted that a substantial 
sum of money, amounting at least to Rs. 5,500 was due 
from the plaintiff to Diwan Balbhaddar Singh, the 
court was bound to ask itself what consideration Diwan 
Balbhaddar Singh received for refraining from pressing his 
claim (under cover of the mortgage executed in favour 
of Kr. Chimman Singh in the year 1902) and for abandon- 
ing it altogether iu the year 1905. No doubt the actual 
adoption of Diwan Balbhaddar Singh’s younger son by 
Diwan Randhir Singh and the actual transfer to the boy of 
the property in village Kerokar would form an effective 
consideration for the abandonment of a claim on the mort- 
gage; but what the plaintiff says is that no such considera- 
tion ever passed and that Diwan Balbhaddar Singh knew 
perfectly well throughout that there had been in fact no 
adoption and that the recital in the deed of the 25th Septem- 
ber, 1902 of the transfer in favour of the’ minor boy was a 
mere paper transaction which would never be carried into 
practical effect. 


We are, however, principally concerned with'the legal 
objections raised by the defendant; the first and most 
important question is that of limitation. It also requires to 
be considered in the same coanection whether, in any 
event, the conduct of the plaintiff towards Diwan Balbhad- 
dar Singh and towards Udit Narain has not been such as 
to create any estoppel in law, preventing the court from 
entertaining any plea on the plaintiffs part based upon the 
assertion that no adoption in fact took place. No doubt 


’ it is perfectly true that under the Hindu law an adoption 


can only be effected by the due performance of certain 

religious geremonies; but we have the authority of their 

Lordsbips of the Privy Council in a well-known ease from 

these Provinces for the proposition that the plaintiff in an 
s 
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action can be estopped by his own previous conduct from 
asserting that such valid and binding adoption bad not in 
fact taken place. P 


Now, with regard to the question of limitation, the claim 
for a declaration of the invalidity of the deed of 25th Sep- 
tember, 1902, falls, prima facie, under article 91 of the first 
schedule to the Indian Limitation Act (No. 1X of 1908). 
The essential fact which, according to the plaint, entitled 
the plaintiff to have the instrument cancelled or set aside 
is beyond question the fact that no adoption bad ever taken 
place prior to*the execution of this document. This fact 
was perfectly well-known to the plaintiff, if there is any 
truth whatever in his story, on the very date on which he 
put his signature to this document and caused it to be 
registered. Prima facie, therefore, the law allowed hima 
period of three years within which to change his mind and 
contest the validity of the document, if he desired to do so. 
A still moré important article to be considered is article 
118 of the same schedule. This article governs any suit to 
obtain a declaration, not merely that an alleged adoption 
is invalid, but also that it never in fact took place. The 
period of limitation is six years from the date on which 
the alleged adoption became known to the plaintiff. We 
need hardly lay stress upon the fact that the courts are 
bound strictly to enforce the provisions of the Indian 
Limitation Act; but if ever there was a case for the 
strict enforcement of that statute, the one now before us 
fulfils every possible condition. Here we have a plaintiff 
who has asserted over and over again the factura of a certain 
adoption, who has cousented to be bound by it, who has 
on his own showing received valuable consideration in 
' return for making such assertions and who has by reason 
of ‘the setting up of the alleged adoption, caused the defend- 
ant to be deprived (under the orders of the revenue court 
as they stand at present) of a!l share in the Janded property 
of his own natural father. Almost sixteen years after the 
date on which the alleged adoption was proclaimed by the 
plaintiff himself in the deed of the 25th September, 1902, 
he comes into court with a snit which can succeed, if at all, 
only upon the basis of a finding that the alleged adoption 
never in fact took place. In our opinion the- snit as a whole, 
in the form in which it was brought, is statute-barred for 
this reason alone, uuder the provisions of the article above 
referred to. The court below has come to the conelusion 
that a different article, namely 120 of the same schedule, 
applies to the suit, by reason of the 3rd and 4th reliefs in 
the claim, and that a cause of action for the suit bringing 
it within limitation under this article arose on the 5th 
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January, 1917. As regards this proposition of law, a good 
deal might be said on both sides, if we thought the provisions 
of Article 120 of the first schedule to the Indian Limitation 


Act could be invoked at all in respect of this suit. According . 


tatbe most authoritative decision ofthis Court at present 


reported, namely, the case of Akbar Khan v. Turaban (1), the . 


suit for a declaration would be barred unger this article, 
in any case, because a cause of action for a declaration 
that Kr. Udit Narain Singh was not in fact the owner 
of the property, which the plaintiff himself had caused 
to be recorded in his name in the village of Kerokhar, had 
accrued to the plaintiff many years before the 5th January, 
1917. It must be conceded, however, that the proposi- 
tions of law involved in the decision above referred to are 
somewhat controverted and are not to be altogether recon- 
cilable with certain other decisions of this Court, of which 
we may refer to the case of Sheopher Singh v. Deondrain 
Singh (2), as an example. Our view, however, on this part 
of the case, may be stated thus. In the first place, we 
are of opinion that the whole suit is so entirely dependent 
upon an adjudication of the question whether the alleged 
adoption did or did not in fact take place, and a suit 
for a declaration to that effect ts so clearly time-barred, 
that the suit cannot be brought within limitation by invok- 
ing the provisions of an article like 120 of the schedule 
which, by its very terms, can only come into operation 
when there is no other article of the schedule that can be 
invoked as laying down a period of limitation for a parti- 


“cular suit. In the second place, we are clearly of opinion 


that the reliefs (C) and (D), in which the plaintiff seeks 
relief by way of alternative declarations relating to the 
proprietary rights in the village of Kerokhar, are not 
maintainable by ‘reason of the provisions of sec. 42 of 
the Specific Relief Act. We cannot explain the finding of 
the court below that the plaintiff’s possession as owner 
of the said proprietary rights has never been disturbed 
and was actually continuing up to the very date of the 
suit. There is, first of all, the question whether the plain- 
tiff did or did not lose possession over his proprietary 
rights when he made an express declaration that he would 
in future manage the property in question as a trustee 
for the then minor defendant. In the second place, we 
are still more clearly of opinion that the effect of the 
revenue court’s orders upon Udit Narain Singh’s applica- 
tion of the 5th January, 1917, must inevitably have been 
the dispogsession of the plaintiff. The learned Subordinate 
Judge, it seems to us, does not realise what the practical 


(1) [s908] I. L. R, 31 All, 9. (2; [1972] 10 A, L. J R, 413 
e 


VOL. XX.) men OOURT 953 


effect of a revenue court’s decision in miau is. From 
the date on which the name of Diwan Randhir Singh was 
expunged from the entry regarding the proprietary rights 
in this village as it previously stood, the only person who 
could maintain suits or proceedings in the revenue courts 

necessary to the collection of rents and the management 
” of the property was Kr. Udit Narain Singh. We cannot 
believe that the practical effect of these proceedings was 
not to leave the defendant, Udit Narain Singh, in effective 
possession of the property. The whole suit, therefore, 
is, in our opinion, misconceived. It is not necessary for 
us to discuss the theoretical question of what would have 
been the plaintiff’s position, if he had consented to recog- 
nise existing facts and to bring this suit merely as one 
for the recovery of possession on the basis of a still subsist- 
ing title. Undoubtedly it would then have been for the 
defefidant to plead that the plaintiff's title had been first 
of all modified by the alleged: adoption and finally extin- 
guished, either by the execution .of the deed of the 25th 
September, 1902, or by subsequent proceedings. No doubt 
the defendant could and would also have pleaded that he 
had a superior title to the plaintiff, unless the latter. were 
permitted to put forward allegations of fact which he 
was in law estopped from setting up or proving. It would 
have been difficult to say, however, that a suit for recovery 
of possession on the basis of title, alleging dispossession 
early in the year 1917, would have been, on the face of it, 
barred by limitation. The present suit, in our opinion, is 
so barred, principally by reason of the provisions of the 
Indian Limitation Act to which we have referred, also by 
reason of the conclusion we have come to regarding the 
possession of the property on the date of the institution 
of the suit, and, to some extent, also by the principle of 
estoppel. For these reasons we allow the appeal, set aside 
the decision of the court below, and dismiss the plaintifi’s 
suit with costs throughout. 


Appeal allowed. 


xx0120 8 


Cavin 
1922 
Uprr NABAIN 
Sines 

wo , 
RANDHIR 
Sinan. 


Piggott, J. 


Oiv 


1922 





Nov., 2. 





Rar, J. 
LINDSAY, J. 


Rafiq, J. 


954 | HIGH COURT [A. Le J. Be 


SITAL PRASAD anp orHuns (Defendants) © 
versus 
MAHABIR SINGH (Plaintiff). * 


Preemption —Wajib-ul-arz, record of custom or contract—Directions given 
to prepare wajib- ul-arz, 

In 1862 the Board of Revenue directed the preparation of “a 
record of custom and usage prevalent in” a certain estate. In 
compliance with these directions a wajib ul-aræ was prepared in 
which a paragraph was headed “Zikr-haq-i-Shufa”’. Held, that 
having regard to the directions given by the Board, the only vons- 
truction that can be put upon the wajid-u/-ars is that it is a record 
of custom and not of contract. 


Frest APPEAL froma decree of Basu Suaipenpra Nata 
Banzai, Officiating Subordinate Judge of Allahabad. 


Surendro Nath Sen, for the appellants. 
S. M. Sulaiman and Iqbal Ahmad, for the respondent. 
The judgment of the Court was delivered by 


Rarig, J.—This appeal arises out of a suit brought by 
the plaintiff-respondent No.1, Mahabir Singh, for the 
recovery of the property in suit on the ground of pre-emp- 
tion. It was alleged in the plaint that defendants No. 1-8 
were co-sharers of the plaintiff and had, without his knowledge 
and consent, sold their share to defendants Nos. 9-12 bya 
sale-dedd, dated the 28th May, 1918. The consideration of 
the sale, as given in the deed, was Rs. 7,000 but, as a matter 
of fact, the real consideration that changed hands was the 
sum of Rs. 6,000. The plaintiff relied for the success of his 
claim on a custom alleged by him to obtain in the village 
under which a co-sharer had the right to pre-empt the pro- 
perty of another co-sharer in case of sale by the latter. The 
vendees alone contested the suit. They urged five pleas in 
bar of the claim but we are concerned here with only two 
of them. They contended that no custom of pre-emption 
prevailed in the village and that the claim of;the plaintiff 
was barred inasmuch as his father, who was alive at the time 
of the sale, had notice of it and had refused to: purchase the 
property. The learned Subordinate Judge, after duly con- 
sidering the evidence for the parties, came to the conclusion 
that the custom set up in the plaint had been established 
and that the allegation with regard to the service of notice 
upon the father of the plaintiff and the alleged refusal of 
ae had not beer made out.” The claim was accordingly 

ecreed. ° - 


* F. A. No. 126 of 1920, 
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In appeal before us, the argument is that the entry in 
the wajtb-ul-ars, upon which the plaintiff bases his claim, is 
not an entry of custom bat, at the most, a record of contract. 
It is said. that the words of the wajib-ul-arz are capable of 
being construed as relating either to custom or to contract. 
We have examined the words in question. The contention 
is based upon three words in paragraph 3 of the wajib-ul-arz 
which are to the following effect, “' Zikr-hagq-shufa’’ (account 
of the right of preemption). The wajib-ul-arzs was drawn 
up in 1870. It was prepared in accordance with the Circular 
of the Board of Revenue No. 24 of 1868. Paragraph 9 of the 
said Circular is to the following effect. 


“ The wajib-ul-arg should be a record of the custom and 


usages prevalent in the estate.” 


Having regard to the direction of the Board of Revenue, 
the anly construction that we can put on the third paragraph 
of the wajib-ul-are of 1870 filed in this case is that the record 
in the said paragraph is a record of custom. In addition 
to the wajtb-ul-are, the paintiff filed two decrees of litigation 
between other co-sharers in 1904 and 1907. The said decrees 
show that the right of pre-emption was set up, and, in spite 
of its denial, was upheld by the courts. We, therefore, are 
of opinion that the lower court was right in holding that the 
plaintiff had established the custom of pre-emption upon the 
basis of which he came into court. 


The second objection to the decree of the lower court is 

_that the father of the plaintiff was duly notified of the in- 
tention of sale before the sale was cempleted. In support 

of this contention reliance is placed upon both oral and 
documentary evidence. 

[His Lordship discussed the evidence. | 

We think that the'lower court appraised the evidence in 
the case at its proper value. The appellants have failed to 
prove that any notice was given to the father of the plaintiff- 
respondent or that any refusal was made by him. The 
appeal, therefore, fails and is dismissed with costs. 

. Appeal dismissed. 
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RUP SINGH awp anorHer Plaintiffs) 
ver sus : 
BHULLAN SINGH axo oruers (Defendants) .* 


Pre-emption—Co-sharers—Community of interest—Perfect partition. 
After a perfect partition, there is no community of interest bet- 
ween the co-sharers of one makal and the co-sharers of another 
makal and none of them can, in any sense of the word, be regarded 
as a co-sharer of the property of the others, 2 
___ First APPEAL from a decree of Basu RAGHUNATH PRASAD, 
Subordinate Judge of Mainpuri. 


G. W. Dillon, for the appellants. 
Baleshwari Prasad, for the respondents. 
The judgment of the Court was delivered by ° 


Linpsay, J.—The only question for determination in this 
appeal is whether or not the court below was right in holding 
that the plaintiffs-appellants had no right of pre-emption. 


It appears that the property, which forms the subject- 
matter of the suit, is situated in a certain village in which 
undoubtedly the plaintiffs are co-sbarers. It is -apparent, 
however, that, sometime ago, a perfect partition was-carried 
out in this village the result of which was the erection ofa 
number of mahals, and it is an admitted fact that under the 
present constitution of the village, the property in dispute 
lies in a mahal in which the plaintiffs have no rights 
according to what was decided when the partition took 
place. 


The plaintiffs in the court below relied upon the wajib- 
ulars which was prepared for the period from 1278 to 
1307 Fasli. In this wajib-ul-are it was, no doubt, provided 
that, in the last resort, persons, who were co-sharers in the 
village, were to have a right of pre-emption. 


We have already stated that, since this document was 
prepared at the time of the settlement already referred to, 
a perfect partition of the village bas taken place. 


The learned Judge of the court below has referred to a 
‘large number of rulings beginning with a Full Bench deci- 
sion of this Oourt reported in Dalganjan Singh v. Kalka 
Singh ('). In that case the law laid down is that a person, 
who is merely a hissadar, has no right to pre-empt the 
sale of a share sold in a mahal in which he himself is not 
a co-sharer. 

* F. A. No 61 of 1920. (i) LL. Raa All, x. 


° 
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The learned Subordinate Judge refers to other cases of 
this Court subsequent to the date of decision of the Full 
Bench case in which a different view was taken. Later 
on, however, it seems that the trend of decisions took ano- 
ther turn and reverted in the direction of the view which 
was taken by the Full Bench in Dalganjan Singh v. Kalke 
Singh ('). It seems to us that, having regard to these 
recent decisions which are apparently the decisions of 
a special Bench which was created in this Court to deal 
with pre-emption cases so as to procure uniformity of 
decision, we must hold that the view taken by the learned 
Subordinate Judge is correct. The ratio decidendi of these 
cases, is as described by the learned Subordinate Judge 
in his judgment, namely, that after a perfect partition there 
is no community of interest between the co-sharers of one 
mahal and the co-sharers of another mabal and none of them 
cah, in any sense of the word, be regarded as a co-sharer of 
the property of the others. 


We think this is a right decision and ought to be upheld. 
We accordingly dismiss this appeal with costs. 
Appeal dismissed. 
œ) LL R, 22 All, r. 





ASLAH KHATUN (Defendant) 
$ versus 
BALDEO PRASAD anp orHers (Plaintiffs) .* 
Partition—Hindu family—Death of a member during pendency of pro- 
ceedings— Validity of partition— Whether a third party can question. 
A mortgage-deed was executed in favour of a Hindu joint family. 
After the deed was executed, there was partition between the mem- 
bers of the family and the deed of mortgage fell to the share of 
plaintiffs who brought a suit to enforce it without making other 
members of the family parties to it. One of the members of the 
family had died during the pendency of the partition proceedings. 
Held, that the death of a member of the family, during the pendency 
of the partition proceedings does not affect the validity of the par- 
tition. Æeld, also, that the debtor cannot question the validity of the 
partition between members of the family of the creditor, 


First Appa from a decree of Banu Hanuman PRASAD 
Varma, Subordinate Judge of Budaun. 


Iqbal Ahmad, for the appellant. 


` Tirjugi Narain Chaddha and Surentiro Nath Sen, for the 
respondents. . 
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The judgment of the Court was delivered by l 


Rariq, J.—This appeal arises out of a suit brought by the 
plaintiffs-respondents to enforce a mortgage of the 16th of 
September, 1907, giyen by three persons to Lala Kedar Nath, 
a relation of the plaintiffs-respondents. It appears that 
Muhammad Abdul Aziz, Muhammad Abdul Ghaffar and 
Muhammad Abdul Sattar executed a deed of mortgage, on 
the 16th of September, 1907, in favour of Lala Kedar Nath 
in lieu of Rs. 2,200. Subsequent to the mortgage, there 
was a partition in the family of Lala Kedar Nath under which 
the deed in suit fell to the share of the plaintéffs-respond- 
ents. Lala Kedar Nath died before the partition of the 
family property was completed and his widow, Musammat 
Gomti, was a party to the partition. One of the mortgagors, 
Muhammad Abdul Sattar, died sometime after the mortgage 
of 1907. The suit, out of which this appeal has arisen, was 
instituted on the 16th of August, 1919, against the two str- 
viving mortgagors, Muhammad Abdul Aziz and. Muhammad 
Abdul Ghaffar, and the legal representatives of Muhammad 
Abdul Sattar. The other members of the family of Kedar 
Nath were made pro-forma defendants. Musammat Aslah 
Khatun, one of the daughters of Abdul Sattar, alone resisted 
the suit. She denied the validity and consideration of the 


` deed of 16th September, 1907, and said, further, that the 


claim was not maintainable inasmuch as the plaintiffs had 
not obtained a succession certificate and the alleged par- 
tition, under which the deed in question was allotted to 
them, was nota valid partition. There were some other 
objections also on behalf of the defendant-appellant which 
we need not mention. The learned Subordinate Judge dis- 
allowed all the pleas in defence and decreed the claim. In 
appeal, it is contended, on behalf of Aslah Khatun, that the 
partition, under which the deed.in question is said to have 
been allotted to the plaintiffs, was invalid. The argument 
is based on the allegation that Lala Kedar Nath had died 
prior to the completion of the partition and, therefore, the 
deed in suit could not validly be allotted to the plaintiffs. 
There is no force in the argument inasmuch as the death 
of Lala Kedar Nath took place during the pendency of the 
partition and his death could not affect the validity of the 
partition. His widow, Musammat Gomti, was made a party 


-to the proceedings and all the members of the family took 


part in the division of the family property. We agree with 
the first court that the partition under which the deed was 
allotted to the plaintiffs cannot be questioned by Musammat 
Aslah- Khatun. The result, therefore, is that the appeal 
fails. It is dismissed with costs. 


Appeal dismissed. 
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BHAGWAN DAS (Applicant) 
versus 
MANGALIA (Opposite party) .* 
Guardian— Removal of—Residence of a second husband of guardian, 
whether a good cause—Second application for—Res Judicata. 

A duly appointed guardian of the person of a minor should not 
be called upon to resist successive applications for his or her re- 
moval based upon the same set of facts. 

The residence of a second husband of the guardian in the house 
in which the minor lives is not a sufficient cause for the guardian’s 
removal. 

Frest APPEAL from: an order of Basu Baunata Das, 
Additional Judge of Cawnpur. 


Hari Kishen Kaul (for Kailas Nath Katju), for the appel- 
lant. 


Surendro Nath Sen, for the respondent. 
The judgment of the Court was delivered by 


Piacorr, J.—In the year 1915 Musammat Manglia was 
appointed guardian of the person and property of her minor 
son, Ganga Prasad. In the year 1920 Bhagwan Das, father- 
in-law of the minor, applied for the removal of Musammat 
Mangalia from the guardianship both of the person and of 
the property, making a number of allegations against her. 
On this application, it so happened that two successive 
orders were passed by officers holding the District Judge- 
ship of Cawnpore, and one of these orders came before this 
Court, in appeal, in the year 1921. As to the effect of these 
orders, we entertain no doubt. Musammat Mangalia was 


removed from the guardianship of the property of the minor - 


and Bhagwan Das was appointed in her place. The court 
refused fo remove her from the guardianship of the person 
of the minor. On the 16th of February, 1922, Bhagwan Das 
presented to the District Judge the application out of which 
this appeal arises. Itis curiously drafted and seems to 
ignore the result of the previous litigation. There is also 
a passage in it which leaves one in doubt whether Bhagwan 
Das himself desired to resign the office of guardianship of 
the property of the minor to which he had been appointed. 
The application, however, has not been so interpreted by 
the District Judge, and we have not been asked to reconsider 
the view which he took of it in respect,of this matter. The 
point, however, is this, that Bhagwan Das seeks to treat the 
question of the guardianship of the person ofthe minor ag 
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still open, and asks the Court to go into the question of the 
relative claims of himself and of Musammat Mangalia, as 
if there were at present no guardian of the person of the 
minor in existence. The District Judge has rightly held 
that the effect of the orders previously passed was to confirm 
Musammat Manglia in the position of guardian of the person 
of the minor. The question, therefore, is whether, in this 
fresh application of the 16th of February, 1922, Bhagwan 
Das has shown cause for her'removal from the guardianship 
of the person. In the main, this application puts forward 
the same facts which were considered by the District Judge 
of Cawnpore in the year 1921. There is one fresh allegation, 
as tothe residence of Mosammat Mangalia’s second hus- 
band in the house, which Musammat Mangalia continues to 
occupy a8 guardian of her minor son. This would not in 
itself be a cause for her removal. It has been contended 
before us that orders‘in a guardianship matter cannot hæve 
the effect in law of res judicata. It is not a question, how- 
ever, of the operation of section 11 Civil Procedure Code. 
The question is whether the duly appointed guardian of the 
person of a minor is to be called upon to resist successive 
applications for his or her removal, based upon the same set 
of facts each time. In cur opinion, the District Judge was 
right in dismissing the application of Bhagwan Das on the 
ground on which he has substantially proceeded, namely, 
that Musammat Mangalia was the lawfully appointed guar- 
dian of the person of the minor and that no fresh cause was 
now being shown for her removal from that office, over and 
above the facts which had been put forward and duly consi- 
dered by the District Judge inthe year 1921. On these 
grounds we dismiss this appeal with costs. 


Appeal dismissed, 
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“PRIVY COUNCIL. 


M. EHTISHAM ALI (Plaintiff) Omit 
versus 1921 
JAMNA PRASAD anp otHERs (Defendants). July, 18. 


Morigage—Several properties—Division of liabilities—Suit for redemp- — 
tion—Registred sale—When and how to be avoided—Deed in posses» Viscount 
sion of witness— Evidence, acceptance of. HALDANE, 

Where plaintiffs claimed to redeem a bazaar on the basis of a PATLIYORE 
mortgage which was not only of the bazaar but of other properties, gin Jons 
held, that the plaintiffs could not decide the liability for the mort- Eper, Srm 
gage between the properties but were entitled to redeem the one ROBERT 

e property on payment of the charge upon the whole. RTOUT. 

When a deed of sale has been once executed and registered, it 
can only be avoided by a subsequent registered transfer. 

If a witness, in whose custody a deed should be, deposed to its 
loss, unless there is some motive suggested for his being untruthful, 
his evidence would be accepted as sufficient to let in secondary 
evidence of the deed, l 


De Gruyther, K. C., (with him B. Dube), for the appellant. 


Kenworthy Brown (with him R. M. Palat), for the res- 
pondents. 


Their Lordships’ judgment was delivered by 


Lorp PHILLIMORE.—Ehsan Ali Khan, being in possession Lord 
ofa bazaar called Ehsaganj, mortgaged it to Sheo Prasad PAi#Mmore. 
by a mortgage, dated the 9th November, 1873, and further 
encumbered it with charges in favour of the mortgagee, the 
total amounting to Rs. 2,073. The mortgage was a usufruc- 
tuary one, and the mortgagee was put in possession of the 
bazaar. Along with the bazaar certain other properties 
were also mortgaged. On the 13th December, 1882, Ehsan 
Ali Khan is said by the plaintiff, who is the present appel- . 
lant, to have sold property, subject to the mortgage and 
charges, to the appellant’s predecessor-in-title, for Rs. 3,000; 
it being calculated that Rs. 2,800 would be the amount of 
the encumbrances with interest and costs and Rs. 200 the 
value of the equity of redemption. Therefore only Rs. 200, 
as the plaintiff alleges, was paid to Ehsan Ali Khan. The 
devolution of the property thus sold, if it was in fact sold 
from the original vendees to the appellant, is not in dispute. 

On the 16th October, 1911, the plaintiff (the present 
appellant) with another co-plaintiff, whose interest he has 
since acquired, instituted this suit, claiming under the alleged 
deed of sale and the subsequent devolution to be represent- 
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atives of the original mortgagor, against the respondents, 
who are the representatives of Sheo Prasad, the original - 
mortgagee ; asserting their title to redeem and alleging that 
upon the true taking of the accounts the mortgage charges 
had been fully paid off, that certain terms as to interest and 
compound interest were penal or illegal, and that, in truth, 
money was due to them from the representatives of the 
mortgagee. They prayed for possession, for a decree- for 
the surplus amounts and for other relief. 


The defendants traversed the statements „in the plaint 
and pleaded that the alleged deed was not genuine or for 
consideration; that no right accrued from it to the vendees ; 
that they did not pay any consideration money to Ehsan 
Ali Khan and refused to complete; that, accordingly, Ehsan 
Ali Khan cancelled the deed and retained his interest; that 
he, in fact, dealt with it subsequently by further charges in 
favour of the mortgagee and by professing to sell it over 
again to Wasi-uz-zaman, who also in his turn repudiated 
the sale because the property was not worth it; and they 
relied upon the supposed adverse possession of Ehsan Ali 
Khan. They further said that on some occasion without 
date, but subsequent to the transactions already mentioned, 
Ehsan Ali Khan finally sold to them his equity of redemp- 
tion for Rs. 10, and, somewhat inconsistently, they said that 
the heirs of Ehsan Ali Khan, who by this time was dead, 
were necessary parties to the suit. However, they offered 
no evidence in support of the Rs. 10 story. Upon these 
pleadings the Subordinate Judge framed twelve issues, of 
which the first, sixth and tenth are material for the purpose 
of the present appeal. They are as follows :— 

“í. Whether plaintiffs are purchasers of the rights of the mort- 
gagor, Ehsan Ali Khan, by deeds dated the 13th December, 1882, 
the 10th January, 1909 and the 16th February, 1911. 

“6. (a) Are the plaintiffs’ deeds of sale invalid for being without 
consideration and because they have not been acted upon? 

‘*(4) Can defendants raise this plea? g 

ft to, Are the sons of Ewaz Ali Khan and the heirs of Ehsan Ali 
Khan necessary parties to the suit? ” 


During the trial the plaintiffs stated that the original 
sale-deed was lost, but that it had been registered; and 
they offered as secondary evidenes a copy certified by the 
Registrar; and the first matter to be determined is whether 
the copy could be admitted as secondary: evidence. The 
plaintiffs, for the parpose of proving the logs, called the son 
of Ewaz Ali Khan who deposed that he, on behalf of him- 
self and his brother, sold their share of the property to the 
second plaintiff, the present appellant; that he was asked 
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to hand the sale-deed over; that he had seen it among his 
father’s papers; that he searched for it and could not find 
it. They also called another‘witness who had acted as agent 
in the matter, who said that he had asked the son for the 
deed; that he understood that he searched for it, but he 
said he could not find it. Neither of these witnesses was 
cross-examined. But the case made by the defendants in 
their written statements was insisted upon, namely, that the 
deed had not been kept by the vendees, but had been hand- 
ed back to Ehsan Ali Khan because the transaction had 
become abortive. No evidence, however, was given to prove 
this contentfon as a substantive fact except evidence to show 
that, as pleaded, Ehsan Ali Khan had subsequently to the 
alleged transaction dealt with the property as if he had not 
sold it and in the manner pleaded in the defendants’ written 
statement. 


. In these circumstances, the Subordinate Judge accepted 
the evidence that the deed was lost, and allowed the copy 
from the register to be admitted as evidence. The plaintiffs 
then put itin, and, further, produced two witnesses who 
swore that they had seen the deed signed and Rs. 200 paid 
over. These witnesses were the servants of one Imtiaz 
Ali, a gentleman of position, and an uncle of the plaintiff, 
Sakhawat Ali. And it appeared in evidence that Imtiaz Ali 
had negotiated the sale probably with a view to the benefit of 
his ffephew. His servants, therefore, might very naturally 
have had knowledge of the transaction. ‘There were three 
witnesses to the deed, but it was proved that they were all 
dead. It was not disputed that the copy produced at the trial 
was a correct copy from the register, and that the deed had 
apparently been registered with all due formalities, though 
there was no indication upon the register that the Rs. 200 
had been paid overin the presence of the Registrar. The 
Subordinate Judge, therefore, held that the sale of the pro- 
perty had been effected, and he considered it immaterial 
whether or not the Rs. 200 had been paid, though apparently 
he thought that they had. As regards the defence resting 
upon the alleged subsequent dealings by the original mort- 
gagor with the property, he considered that they were 
immaterial, as he said ‘‘ Ehsan Ali had sold his property and 
had no interest left in it. He was no longer concerned with 
that equity of redemption. Being a statement in his own 
favour, Ehsan Ali himself could not use it in his own favour, 
much less could the defendants use it.” He accordingly 
declared that the plaintiffs had a right to redeem, and pro- 
ceeded to take the accounts. He found that the mortgage 
had been fully discharged, so he gave the plaintiffs posses- 
sion Without payment of any sum to the defendants, and, 
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further, gave them a decree for recovery of Rs. 9,012 and 
their costs. 


From this decree the defendants appealed to the Court 
of the Judicial Commissioner of Oudh. The learned Judges 
of this Court dealt only with the preliminary question. They 
said: ‘ We are not satisfied that the plaintiffs have succeed- 
ed in satisfactorily establishing the loss of the original sale- 
deed, or in proving that they have a subsisting right to the 
equity of redemption. The decision of other matters is 
unnecessary.” They accordingly dismissed the suit with 
costs. From this decision the present appeal ta. His Majesty 
in Council has been brought. 

The view taken by the learned Judges in the Court below 
was that the statement of the two old servants could not be 
trusted; that there were no account-books produced to show 
the payment of the Rs. 200; that no explanation was made 
of the delay in redemption ; that the subsequent dealings by 
the mortgagor were inconsistent with his having made any 
previous real sale; that he settled accounts from time to 
time with the mortgagee as if he were still liable to him; that 
they could not accept the statement of the son of Ewaz Ali 
Khan as to his having seen the deed at one time and searched 
for it later; that the heirs of Ehsan Ali had not been 
examined, and the Court was not in a position to say that 
the non-production of the original sale-deed had been.suffi- 
ciently accounted.for. They went so far as to determine that 
the Rs. 200 had not been paid to the mortgagor ; and they 
seem to have thought that the mortgagor could be considered 
in adverse’ possession, and that, therefore, the defendants 
could rely on the statutes of limitations after twelve years, 
and that the heirs of Ehsan Ali Khan ought to have been 
made parties to the suit. They further said that a surrender. 
of rights by the return of a sale-deed was not uncommon in 
that country, and that a sale might become inoperative by 
surrender or the failure of the parties to enforce it. 


It will be seen from this that the two matters of the 
admissibility of secondary evidence of the deed, and what 
ought to be deemed to be the truth of the original transaction, 
run into one another. 


It is, no doubt, not very likely that such a deed would be 
lost, but in ordinary cases, if the witness in whose custody 
the deed should be deposed to its loss, unless there is some 
motive suggested for his being untruthful, his evidence 
would be accepted as sufficient to let in secondary evidence 
of the deed. And ifin addition he was not cross-examined, 
this result would follow all the more. There is no doubt 
that the deed was executed, for it was registered, and 
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registered in a regular way, and it is the duty of the registrar, O1vin 
before registering, to examine the grantor, or some one 1981 
whom he is satisfied is the proper representative of the ea) 
grantor, before he allows the deed to be registered. There M.Eumsnau — 


can be no doubt, therefore, that Ehsan Ali Khan executed ALI 
the deed and was party to its registration, and in the deed AER 


there is an admission that he has received the Rs. 200, Prasan 
which would be the full consideration as the vendee had to 2L 
take upon himself the liability for the mortgage money. He Lord 
says in the deed that he has received the consideration Phi//:more. 
money in fajl, and that out of it he has left Rs. 2,800 with 
the vendees for the purpose of making payment to the mort- 
gagee and defraying Court expenses, and that he has no 
further claim to the property sold or the consideration 
money. That he should have taken part in having such a 
deed registered if he did not receive the consideration money, 
is highly improbable. At any, rate, the burden is on him 
and on people claiming under him to prove that what appa- 
rently happened did not happen. And when the Judges in 
the Court of Appeal say that the heirs of Ehsan Ali Khan 
have not been examined, they apparently forget that if the 
‘defendant’s case were true and the deed had been returned 
to Ehsan Ali Khan as valueless, it ought to be in the posses- 
sion of his heirs or assigns ; and some evidence ought to 
have been offered on the part of the defendants to show that 
this was so or had been the case. When it is further 
remembered that a part of the defence was that the defend- 
ants had finally bought the equity of redemption, it would 
appear that they themselves ought to have got the deed and 
produced it from their custody as part of their case. 


While making these comments, their Lordships reserve 
their opinion as to the value of a defence founded upon such 
a transaction as the-defendants set up. Certainly in law no 
title would pass under it, for immoveable property of this 
value can only be transferred by a registered deed, and when 
a deed of sale has been once executed and registered, it can 
only be avoided by a subsequent registered transfer. Whether 
in some form of suit (not this one) between some parties 
any equitable relief could be got out of such a transaction, it 
is unnecessary to pronounce, for in their Lordships’ opinion 
it was not proved. 


As to the alleged subsequent dealings by Ehsan Ali Khan 
with the property, they could not, if regarded as declarations 
in his own favour, be received in evidence on behalf of 
those claiming under him, any more fhan they could be 
received if he were himself the defendant. They could not 
be regarded as acts of ownership so as to prove adverse 
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. possession, because he never was in possession, the posses- 
. sion remaining in the mortgagee. 


As regards the duty to make Ehsan Ali Khan’s heirs 
parties, subject to one contention raised at the Bar on behalf 
of the respondents, their Lordships have no hesitation in 
saying there was no such duty. The plaintiffs sought to 
redeem ; they had to make out their title to redeem, and they 
gave prima facie evidence. It was for the defendants to 
rebut it, and call in answer evidence, if there was any, in 
rebuttal. Moreover, the defendants had dispensed the plain- 
tiffs from any necessity, if there ever had been .any, to make 
Ehsan Ali Khan’s heirs parties, because they themselves 
pleaded that all their rights had been transferred for Rs.-10. 


The one circumstance to be considered was that suggest- 
ed at the Bar, that.the original mortgage was not only of the 
bazaar but of other properties, and that the plaintiffs only 
claimed title to redeem the bazaar. This, however, in no 
way injuriously affects the title or interest of anyone to 
whom the equity of redemption in the other properties has 
passed. The plaintiffs could not divide the liability for the 
mortgage between the properties. They could only redeem, 
the one property on payment of the charge upon the whole. 
This they were entitled to do. The owners of the equity of 
redemption in the other properties have to this extent the 
benefit of the plaintiff’s redemption. 


It might be doubted—their Lordships do not propose to 
decide it—whether any of the evidence given on behalf of 
the defendants to the effect of the subsequent dealings by 
Ehsan Ali Khan with the property, was admissible; but if it 
is to be looked at at all, it contains some material which is 
actually helpful to the plaintiff. It has been said that the 
mortgagee subsequently endeavoured to sell the property to 
one Wasi-uz-zaman. This man says that he knew that 
Ehsan Ali Khan had sold the property, as he expresses it, in 
Imtiaz Ali’s family, and that when the sale-deed was talked 
of to Kim, he said he would have nothing to do with it, be- 
cause the property had been already sold, which means that 
though a sale-deed to him was executed, he gave up acting 
upon ıt when he found that the property had been previously 
sold. Itis remarkable that in the copy of the sale-deed 
to him, which purports to recite dll the previous facts, the 
date ofthe sale-deed on which the appellant relies, is 
misstated, which is not consistent with its being, as alleged, 
back in the possession of Ehsan Ali Khan. 


The one remaining circumstance in favour of the defend- 
ants is that the suit is brought after so long a delay ; but 
it is well within the period of limitation for the relemption 
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of mortgages; and, at any rate for a time, the margin of 
value after the encumbrances were discharged was small. 
The defendants were in possession and would have to 
account for all that they received, and it might have been 
thought best to wait till the defendants had accumulated a 
sufficient balance to make it worth while to redeem and- to 
have the accounts taken. 


Upon the whole, their Lordships can see no reason for dis- 
agreeing with the Subordinate Judge who saw the witnesses. 
There being, no positive evidence to contradict them, the 
defendants’ case rests upon suggestion only ; therefore their 
Lordships think the plaintiff made good his title to redeem. 


With regard to the terms on which he should redeem— 
that is, how the accounts should be taken, whether there 
should be allowance made for penal or illegal interest and 
so forth—as these matters were not gone into in the Court 
of Appeal, their Lordships cannot make, and have not been 
asked to make, any pronouncement upon them. The matter 
must be remitted to the Court of Judicial Commissioner. 
Their Lordships will, therefore, humbly recommend His 
Majesty to allow this appeal, and to remit the case to the 
Court of the Judicial Commissioner to decide the other 
points raised on appeal from the Court of the Subordinate 
Judge; and that the plaintiff do have his costs in the Court 
of appeal and of the appeal to His Majesty, and that the 
other costs be left to be disposed of by the Court of the 
Judicial Commissioner. 


Appeal allowed. 
Watkins & Hunter.—Solicitors for the appellant. 
T. L. Wilson € Co.—Solicitors for the respondents.” 
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GANESHI LAL AND ANOTHER 
versus 
EMPEROR.” 


Criminal Procedure Code (Act V of 1898), Section 239—Joint triai— 
Same transaction. 


The offence of keeping a gaming house and the offence of using 
it are offences committed in the same trarfsaction and the offenders 
can be tried jointly. ; 

E . Cr. Rev, No, 505 of 1922. 
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OrnminaL REVISION from an order of H. 8. Ross ESQ., 
District Magistrate of Dehra Dun. 


J. M. Banerji, for the applicants. 


R. Malcomson (Assistant Government Advocate), for the 
Orown. 


The following judgment was delivered by 


Sruarr, J.—The main point taken in these revisions is, 
that the trial of the owner or keeper of acommon gaming 
house, under section 3 of Act III of 1867 together with the 
trial of persons found gaming or present for the purpose,of 
gaming in such house, under section 4, in one trial, is illegal. 
It is always necessary to justify a joint trialand to point 
out the provisions under which it can be held. The separate 
trial is the rule, the joint trial is the exception, and this 
trial can only be justified if the provisions of section 239 
of the Criminal Procedure Code have application. It must 
be found that the persons tried together were accused of 
different offences committed in the same transaction. The 
words ‘“‘ same transaction” are not.defined in the Code. It 
would be hardly possible to define them satisfactorily, and, 
in arriving at what is the meaning of those words, a Court 
has to look for guidance to the illustrations to section 235 
remembering that those illustrations are not exhaustive. 
But, in this particular instance, it appears to me that there 
is no real difficulty. The two offences charged are the 
complements of one another. It is not easy to-see how one 
could exist without the other. It wonld be hard to conceive 
how there could be a common gaming house if no persons 
went there for the purpose of gaming. In these circum- 
stanves, the offence of keeping the gaming house and the 
offence of using it, both appear to me to be offences com- . 
mitted in the same transaction. Apart from this point, 
there is nothing brought out in the applications in revision 
on which I need comment. But as Ganeshi Lal and Kalka 
Prasad were sentenced only to one month’s rigorous im- 
prisonment and were released on bail after they had served 
several days, it does not seam to me desirable to send them 
back to prison to serve afew extra days. I accordingly, 
in the case of Ganeshi Lal and Kalka Prasad, reduce the 
sentences to the period of imprisonment already undergone 
and cancel the bail bonds. The remaining convictions and 
sentences will stand. 


Revision allowed. 


3 
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RAMANAND SHUKUL (Decree-Holder) Orvis 
versus 1922 
CHHOTEY LAL (Judgment-Debtor).* ie: 


Hindu Law—Debt—Decree against father alone—Death of father— 
Liability of son—Ciotl Procedure Code (Act Vof 1908), section 539— 
Applicability of. 

The decree-holder obtained a simple money decree against JV, 
the father of C. N died subsequently and the decree was put in 
execution against C and some ancestral property was attached in 
execution. C objected on the ground that he was no party to the 
decree and was not bound by it. Meld, that the existence of an 
unsatisfied decree on the date of JV’s death was evidence of the 
existence of a debt which it was the pious duty of C to pay unless 
he proved that the debt was tainted with immorality. C not having 
even alleged any immorality, was liable. Ae/d, clso, that C was the 

“legal representative of W and the decree-holder was entitled to 

proceed against him. 


‘First Appgzan from an order of Basu Laxsumi Narain 
Tanpon, Subordinate Judge of Basti. 


Harnandan Prasad, for the appellant. 
Iqbal Ahmad, for the respondent. 
The following judgments were delivered: — 


Piaaortr, J.—This is a decree-holder’s appeal arising out Piggott, J. 
‘of the following circumstances :—On the 5th of June, 1917, 
Ramanand Shokul obtained a simple money decree against 
~ Nageshar Pande. On the 30th of May, 1920, within the 
prescribed period of limitation, Nageshar having died on 
some unspecified date during this interval, the decree-holder 
attached the ancestral family property in the hands of 
Chhotey Lal, son of Nageshar, and sought to bring it to sale 
in satisfaction of his decree. Chhotey Lal filed an objection 
saying that he knew nothing about the decrée in question, 
that he was certain that his father had never executed any 
document in favour of Ramanand Shukul, that he was not 
bound by the terms of the decree obtained against his father 
only, and that Ramanand had recently been worsted in 
another litigation in which he had tried to make the objector, 
Chhotey Lal, liable upon a document alleged to have 
_ been executed by his father Nageshar. There was alsoa 
suggestion that the application for execution was beyond 
time, which was obviously not pressed, and could not have 
been, in view of the dates we have already given. The main 
plea was that the decree-holder was not entitted to obtain 
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execution against the property attached in. the hands of 
Chhotey Lal, unless he first proved his case over again, that 
is to say, established by evidence that a debt was in fact 
due from Nageshar on the date on which the decree was 
obtained. The execution court, referring to the’ provisions 
of section 53 of the Code of Civil Procedure, held that the 
decree-holder was clearly entitled to proceed with the execu- 
tion and passed orders accordingly. There was an appeal 
which was disposed of by the Subordinate Judge of Basti. 
The appellate court has referred to two decisions of this 
Court, both of which related to a state of facfs essentially 
different. In both cases there was a litigation against the 
father resulting in a decree, and proceedings in execution 
were taken against property in which the sons had a joint 
interest along with the father, while the father was still alive. 
In such a state of facts, no question arises regarding the 
interpretation or effect of section 53 above referred to. The 
decision of the learned Subordinate Judge is a very good 
example of the danger of deciding questions of law upon 
brief statements of principle to be found in the head-notes 
of reported cases, without taking the trouble to ascertain 
the state of facts upon which the decision relied upon as an 
authority was pronounced. In the present case there was a 
decree against Nageshar, and Chhotey Lal was the legal 
representative of Nageshar within the meaning of those 
words as defined in section 2 clause (11) of the Code of Civil 
Procedure. Under sections 50 and 58 of the same Code, the 
decree-holder, Ramanand, was entitled to proceed against 
any property in the hands of Chhotey Lal which was liable 
under Hindu law for the payment of the debt. Now the 
existence of an unsatisfied decree on the date of Nageshar’s 
death was evidence of the existence of a debt which it was 
the pious duty of Chhotey Lal to satisfy. The ancestral 
property in the hands of Chhotey Lal was liable, under 
Hindu law, for the payment of this debt, unless and until 
Chhotey Lal could prove, either that there was in fact no 
debt at all, or that the debt was tainted with immorality. 
The lower appellate court was clearly wrong. The only 
question about which there can be any serious argument is 
whether the trial court, in any way, treated the objector with 
undue harshness, or shut him out from any reasonable 
opportunity of producing evidence. It seems to us that 
Chhotey Lal at no time offered to produce evidence before 
the trial court. He wanted a decision that the execution 
court could not proceed without the decree-holder’s proving 
the debt all over again, as if he were now suing for the first 
time. Thaf point was rightly decided against him «nd the 
first court’s order directing execution to proceed necessarily 
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followed. It has never even been alleged by Ohhotey Lal 
that there was a debt for which he was not liable, because 
' it had been borrowed for what the Hindu law regards as 
immoral purposes. Consequently, be cannot ask the court 
to offer him an opportunity of proving a fact which he never 
alleged. On the question of the existence of the debt, we 


repeat that we do not see that he offered any evidence. ‘We: 


accordingly allow this appeal, set aside the order of the 
lower appellate court and restore that of the court of first 
instance, with costs throughout. 


Warsa, J.—I entirely agree. I am quite satisfied by the 
form of the original application that the applicants bad no 
case and that they merely wrapped up a vague collection of 
allegations raising points of law in the hope of creating 
delay and difficulty. Onus of proof is of no importance 
when both parties produce evidence. In this case the decree- 
holder had his decree. The sons could have given any 
evidence of their own or of any other witness which they 
possessed, to show that the debt was not one for which the 
property was liable under Hindu law. Judges in the court 
below would find ita simple and effective method when a 
question of onus of proof is raised, to ask the pleader or 
vakil, who raises it, whether he is going to call any evidence. 
If he says, yes, he should order him to call his evidence 
and see that the evidence is closed before any such question 
is discussed. When the evidence is closed, the question, if 
not by that time entirely irrelevant, can be decided, and 
even if there is an appeal, it is unnecessary to remand the 
case, because all the evidence has already been taken. If, 
un the other hand, the learned counsel saya that he is not 
going to call any evidence, the question of law is ripe for 
decision. In this case, if the sons decided to eall no evidence, 
they were bound to fail. Iam satisfied that they had no 
evidence to call. I agree in the order proposed. 


Appeal allowed. 


Piggott, J. 
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SHEO ZOOR KOERI ann oruzrs (Defendants) 
versus 
KAUSILLA (Plaintiff). 


Specific Relief Act (I of 2877), section 9—Usufructuary morigage— 
Occupancy holding—Suit for possession. 

A person who has contracted a usufructuary mortgage over an 
occupancy holding, in contravention of the provisions of the law, 
will not receive the assistance of the Court ina suit for recovery 
of possession based upon title, such title being ex Aypothesi invalid, 
He, however, could undoubtedly sue to be put back in possession 
under section g of the Specific Relief Act without pleading his 
title at all. 

Fiast APPEAL from an order of Mauryi Arr Ausart, Bub- 
ordinate Judge of Jaunpur. - 


Mukhtar Ahmad, for the appellants. 
A. Sanyal, for the respondent. 
The judgment of the Court was delivered by 


f Piagorr, J.—This is an appeal by certain defendants 
against an order of remand. One of the defendants, named 
Bheo Zoor, is the tenant of an occupancy holding. The 
other persons sued are impleaded as persons claiming mort- 
gagee rights from Sheo Zoor. Now the plaintiff is the 
daughter of one Ajodhia. -Her case is that there was a 
mortgage of this holding in the year 1910 in respect. of 
which she now represents the mortgagee interest. There 
was a subsequent mortgage, 4 years later, and that was in 
favour of Nanku, defendant No. 4, and Dalganjan, defendant 
No. 5, and it was stipulated that these persons would pay 
off the mortgage of 1910. The allegation in the plaint is 
that they have in fact done so, but they paid the money to 
Bisheshwar, Kandhai and Bhawani, defendants Nos. 1,2, and 
3, who wrongfully represented themselves as the legal repre- 
sentatives of the original mortgagees under that mortgage. 
The plaintiff further alleged that she had been deprived of 
actual possession as usufructuary mortgagee three days 
prior to thé institution of the suit. The reliefs sought 
were, in the alternative, either recovery of possession or 
recovery of the mortgage money. ‘The trial court held that 
the plaintiff's entire claim was vitiated by the fact that the 

mortgage of the 3rd of January, 1910, was in contravention 
of the provisions of the Local Tenancy Act. It accordingly 
dismissed the suit-altogether. The lower appellate court 
has remanded the suit for trial on the merits. We think 
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the order of remand is, in substance, right and that we 
must affirm it, subject to the following remarks :— 


In any event, but subject, of course, to any plea that 
may be taken on the ground of limitation, a suit for recovery 
of the money lies on the facts alleged against defendants 
Nos. 1, 2, and 3. On the other hand, a person who has 
contracted a usufructuary mortgage over an occupancy 
holding, in contravention of the provisions of the law, will 
not receive the assistance of the courts in a suit for recovery 
of possession based upon title, such title being ex hypothesi 
invalid. The plaintiff, however, could undoubtedly have 
sued to be put back in possession under section 9 of the 
Specific Relief Act, without pleading her title at all. If the 
claim for recovery of possession is further pressed in the 
trial court, apart from the claim against defendants 1, 2, 
and 3 for recovery of the money, that court must consider 
whather it can allow, or should allow, an amendment of the 
plaint, so as to deal with this suit as if it had been brought 
under the Specific Relief Act independently of any question 
of title. With these remarks, we dismiss this appeal, 
leaving the costs of the same to be costs in the cause. 


Appeal dismissed. 


RAM KISHUN RAM (Plaintiff) 
versus 


NORTH-WESTERN RAILWAY AND ANOTHER 
(Defendants). 


Railway— Liability of—Consignment covered by risk-note—Deterioration 
of goods due to Railways’ neglect—When no cause of action lies, 
Plaintiff ordered a .number of bags of flour from a certain 
firm, at Ambala. The bags were despatched by train under a risk- 
note which held the Railway Company concerned liable only in 
case of loss of one or more package forming part of the consign- 
ment, in transit. As a result of a mistake on the part of the Rail- 
way Company, the bags were sent to a wrong station and were left 
out of sight for some time during which the grain deteriorated; Ae/d, 
that the consignment being sent under a risk-note, the plaiotiff had 
no cause of action against the Railway. 


Szconp APPEAL from a decree of J. ArLsor Esg., Dis- 


trict Judge of Ghazipur, reversing a decree of Basu Rama 
Das, Subordinate Judge. 

M. L. Agarwala, for the appellant. 

Surendro Nath Sen and Lalit Mokan Banerji, for the 
respondents. 
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The judgement of the Court was delivered by 


STUART, J.—The facts of the suit out of which the present 
appeal arises are these : —The plaintiff-appellant, Ram Kishun 
Ram, gave an order toa firm of brokers, at Ballia, called 
Chunni Lal Ganpat Rai, to obtain for him 184 bags of flour 
from Amballa. The brokers placed the order with a firm at 
Amballa who complied with it by loading 184 bags at the Am- 
balla railway station of the North-Western Railway and con- 
signing them, at reduced rate, to Ballia. It is admitted by the 
North-Western Railway and the Bengal and North-Western 
Railway Companies, who were co-defendants, in the suit, 
that the consignment, instead of being despatched to Balia 
was despatched to 'Bally. Ballia is the head-quarters of a 
district in the United Provinces, some 88 miles from 
Benares Cantonment, by the narrow gauge system of the 
Bengal and North-Western Railway. Bally is a small town 
six miles from Calcutta, and about 424 miles from Beneres 
by the broad gauge system of the Oudh and Rohilkhand 
Railway and the East Indian Railway. The mistake in 
sending the consignment to Bally instead of Ballia was 
about as aggravated a mistake as sending a consignment 
to Cawnpore instead of to Calcutta. As a result, the con- 


' signment was completely lost sight of for sometime. When 


it was traced, the grain had deteriorated and the plaintiff- 
appellant refused to take delivery. It is admitted that the 
grain had deteriorated considerably and that the consign- 
ment, which was of a value of nearly Rs. 3,000, was sold, by 
auction, for under Rs. 1,500. The present suit has been 
instituted by the plaintiff. appellant to recover something 
under Rs. 3,000. The Subordinate Judge of Ghazipur 
decreed him Rs. 2,781-13-9. The North-Western Railway 
appealed and the District Judge of Ghazipur reduced the 
decretal amount to Rs. 1,422. The plaintiff-appellant pre- 
fers this appeal here. 


There has been considerable argument at the Bar as to 
whether.the consignment was despatched under a risk-note. 
We agree with the learned District Judge that the consign- 
ment was despatched under a risk-note. Under the terms 
of that risk-note, the North-Western Railway Company 
would only be responsible, in the event of the loss of the 
consignment or one or more complete packages forming part 
of the consignment, due to the wilful neglect of the Railway 
administration, or to theft by or to the wilful neglect of its 
servants, transport agents or carriers. Now, there clearly 
was no loss. The claim is a claim for deterioration, and, 
even although the déterioration may have been due to the 
wilful neglect of the North-Western Railway or some other 
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Railway Company working in connection therewith, in 
fact it is difficult to understand how such a mistake could 
have been made except by the grossest disregard of all 
reasonable precautions. Unfortunately for the plaintiff- 
appellant, deterioration, due to such neglect, would afford 
no canse of action to him as the consignment was sent 
under arisk-note. It certainly does not seem desirable that 
a Railway Company should be able to contract itself out 
of liability for such a gross and flagrant error as the one 
disclosed. It seems difficult to believe that any responsible 
person could ‘have made the mistake which occurred here, 
but, be that as it may, the company’s answer is complete. 
The case is covered by the risk-note and this appeal must 
be dismissed. It is dismissed accordingly with costs.- 


Appeal dismissed. 


1 


. e 


KHARIDAR KAPRA COMPANY (Detendant) 
VErSUS 
RUKMANAND RAMDEO (Plaintiff) .* 


Arbitration Act section 19—Agreement between parties—Arbitration 
or Trial Court. 


Where the defendant submitted to the jurisdiction of the Trial 
Court and did not plead, at the earliest possible moment, that an 
agreement subsisted between the parties to submit to arbitration 
as required by law, Ae/d, that he was precluded from doing soin 
later stages. 
First APPEAL from an order of Basu BarsnatH Das, 
Additional Judge of Cawnpore. 


Lalit Mohan Banerji, for the appellant. 
Saila Nath Mukerji, for the respondent. 
The judgment of the Court was delivered by 


Piagott, J.—This is a first appeal from an order of re- ` 


mand. The question for determination was whether the 
suit was to be tried out on the merits by the first court, or 
whether the parties were bound by a subsisting agreement 
to refer the dispute to arbitration. The lower appellate court 
has given very strong reasons for its view that, under sec- 
tion 19 of the Arbitration Act, the defendant, who is the 
appellant now before us, havirg submitted to the jurisdiction 
of the trial court and not having pleaded the agreement to 
submit to arbitration at the earliest possible moment as 
required by law, was precluded from relying upon this 
objection. We are satisfied that the lower appellate court 
was right and we dismiss this appeal with costs. 


Appeal dismissed. 
° * F. A. F. O, No. 49 of 1922. 
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sakes MAHABIR OHAUBE anv oTHErs (Defendants) 
1922 versus 
Noo. ` DIP: NARAIN CHAUBE (Plaintiff) .* 


— Horigage—Redemption—Occupancy holding—Right of lessee of. 
prec A, an occupancy tenant, after having mortgaged his rights with 
aa possession, took a permanent lease of his holding from the zemin- 
dar and transferred his rights, under the said lease, to one B, Held, 
that Z had a right to redeem the mortgage. 
Appear under Section 10 of the Letters Patent froma 
= judgment of Justice Ke Pramopa Cuaran Banzai, revers- 
in te ing a decree of Mr. P. K. Ray, Additional Subordinate 
Judge of Benares, who reversed a decree of Basu ANSUIYA 
Prasan Guipiat, Second Additional Munsif. 


Harnandan Prasad, for the appellants. 
Peary Lal Banerji and K. N. Laghate, for the respondent. 
The judgment of the Court was delivered by 


Mzazs, O. J.—The holders of a certain occupancy holding 
mortgaged their rights with possession before the passing of 
the present Tenancy Act. After they had done go, they took 
a permanent lease of the holding from the zamindar and 
transferred their rights under the lease to a certain person 
who proceeded to redeemthe mortgage. A learned Judge 
of this Court has held that he had a right to redeem the 
mortgage. We agree with this view. It is clear that the 
occupancy tenancy determined when a permanent lease 
came into being. Bat it was not open to the lessees, under 
the permanent lease, or their transferees, to render the 
~- mortgage null and void as against the mortgagees. It was, 
however, open for them or their transferees to redeem the 
mortgage. Thisis what the learned Judge has decided. 
We dismiss this appeal with costs. 


“Mears, CJ 


} Appeal dismissed. 
: *L. P. A. No. 88 of 1921. . 
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DARSHAN LAL anp 0: HERS (Defendants) 
: versus 
SHIBJI MAHARAJ BIRAJMAN (Plaintiff).* 
Idol—Juristic Capacity—Unlawful interference with property—Civil 

Procedure Code (Act V of 1908), section ga— Applicability of—Injured 

idol—-Next friend of. . i 

A suit filed by an idol, in his juristic capacity, against per- 
sons who *were interfering unlawfully with his property or with 
his income, had nothing to do with section 92 of the Civil Pro- 
cedure Code. 

It is not a correct proposition of law to suggest that an idol, 
who is being defrauded by his lawful guardian or trustee, might 
be treated by a Court of law on the footing of an infant, and that 
any person claiming a benevolent interest in the fortunes of the 
said idol, would be permitted to maintain a suit in the name and 
as the next friend of the injured idol. 

First APPEAL from an order of Basu Barsnara Das, Dis- 
trict Judge of Budaun. 


S. M. Sulaiman, for the appellants. 


Harnandan‘ Prasad and Baleshwart Prasad, for the res- 
pondent. 


The judgment of the Court was delivered by 


Piaaotr, J.—This is an appeal against an order of 
remand, and the pleadings of the parties require to be 
carefully studied if the particular point about which the 
courts below have differed is to be rightly appreciated. 
On the face of it, the suit is one brought by the idol, 
Shivji Maharaj, installed in a certain temple, suing as a 
juristic person, through Swami Lachhmi Nand, described 
as officiating priest and manager of the affairs of the 
temple. The persons impleaded as defendants are alleged 
to be wrongfully appropriating the income of the property 
which should be devoted to the plaintiff. It is an accident 
of the particular suit that one of the defendants, Mussam- 
mat Pawa, is the survivor of two ladies who executed a 
certain deed of endowment in favour of the plaintiff idol. 
This deed has been read‘to us. We understand it to mean 
that the temple was in existence and the plaintiff idol 
installed therein before the execution of this deed. In 
any case, therefore, the trust deed about which the parties 
are disputing must be distinguished from all those deeds 
by which a temple is directed to be built; or an idol to be 
installed therein. On the face of it, the deed is a gift 
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in favour of the plaintiff idol, subject to this qualification, 
that the executants are to remain trustees and Managers 
on behalf of the idol gua the trust property and are made 
responsible for seeing that the income of the property is 
devoted to the interests of the temple. Now the plaintiff 
alleges that, after the death of one of the two executanis, 
the survivor; Musammat Pawa, has been induced to execute 
another deed in derogation of the rights which accrued 
to the idol under the original deed of endowment. He 
impleads various other defendants, on the allegation that 
they are concerned in the trespass committed upon the 
rights of the plaintiff idol under cover of the second 
deed executed by Musammat Pawa. The Court of first 
instance framed two issues only. One of these was: Is 
the suit cognizable by this court? The second was: Is 
the suit barred by section 92 of the Code of Civil Proce- 
dure? So far as we can gather, the latter was the ohly 
question to which the trial court directed its mind, for 
there is nothing in the frame of the suit to suggest that it 
is one outside the cognizance of the trial court, unless 
it be barred by the second clause of section 92, Civil 
Procedure Code. The first court found that it was so barred 
and dismissed the suit altogether. The lower appellate 
court has reversed this finding and remanded the suit for 
further trial upon the merits. Subject to one remark, 
which we shall have to make, we think the order of the 
lower appellate court was clearly right. On the wording 
of the trust deed, and independently of any evidence as to 
what worship is actually conducted and what charities, if 
any, dispensed at the temple of Shibji Maharaj in question, 
we should hesitate to hold that the deed of endowment, 
which has been read to us, was one creating a trust for 
public purposes, whether of a charitable or-of a religious 
nature. This, however, isa point on which further light 
might perhaps be thrown by evidence hereafter to be 
produced. 


Apart altogether from this question, the suit, as filed, is 
simply one by an idol in his juristic capacity against per- 
sons who are interfering unlawfully with his property or 
with his income. Such a suit has nething to do with section 
92, Civil Procedure Code. There was, however, a question 
raised in the pleadings about which no specific issue was 
framed, but which is discpssed, in an incidental manner, in 
the judgment of the lower appellate court. The defendants 
did undoubtedly challenge tlie competence of Swami Lachmi 
Nand to agt as the guardian or legal representative of the 
plaintiff idol for the purposes of this suit. All: weewish to 
say is that there must be an issue on this point and it myst 


s 
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be determined. The plaintiff claims, as we understand, to 
be entitled to represent the idol because he is the priest of 
the temple, independently altozether of the endow nent made 
in favour of the idol by the original trust deed on which the 
claim is based. He says also that he looks after the manage- 
ment of the temple, by which we presume him to mean that 
he conducts the worship there and dispenses such charities, 
if any, as are customary at this particular shrine. If this 
is what the plaintiff means, then this allegation does set up 
prima facie a case entitling Swami Lachhmi Nand to bring 
this suit as* the next friend of the idol. The fact that he is 
not the manager or trustee, under the particular. deed of 
endowment which he desires to set up for the benefit of the 
aforesaid idol, would not prevent him from having a right 
to act on behalf of the idol in this litigation, if he occupied 
a position of manager or trustee gua the performance of 
those ceremonies of worship or charities for the benefit of 
which the trust monies were directed to be applied. It will, 
however, be for the trial court to fix an issue on this point 
and to determine it after evidence has been taken. There 
is, in the judgment of the lower appellate court, a suggestion 
that an idol, who is being defrauded by his lawful guardian 
or trustee, might be treated by a court of law on the footing 
of an infant, and that any person claiming a benevolent 
interest in the fortunes of the said idol, would be permitted 
to maintain a suit in the name and as the next friend of the 
injured idol. We think it sufficient to say that we should 
not be prepared to affirm this asa correct proposition of 
law. It will be for Swami Lachhmi Nand to make out that 
he has a right to act on behalf of the plaintiff idol; otherwise 
the suit will fail on the mere ground that the plaintiff, con- 
sidered as a juristic personality, is uot legally before the 
court. Subject to these remarks, we dismiss this appeal. As 
we think that the defendants should have submitted to the 
order of remand on the ground on which it has proceeded, 
we leave them to bear the costs of this Court. 


Appeal dismissed. 
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HARDEO PRASAD (Platntiff) 
VET SUS 
DAMODAR PRASAD (Defendant). * 
Jurisdiction—Decree, parties to—One misdescribed—Whether respondent 
can be made appellant. 

A court has no jurisdiction’ to pass an order that a person who 
was a respondent in appeal before it and who was never transferred 
to the array of appellants by any order passed priorto the decision 
of the appeal, be shown as an appellant. 

Cryit Revision from an order of D. OC. Hunrzr Esq., 
District Judge of Bulandshahr. 


Girdhari Lal Agarwala, for the applicant. 
The opposite party was not represented. e 
The judgment of the Court was delivered by 


Pragorr, J.—Two brothers, Hardeo Prasad and Damodar 
Prasad, brought asuit for profits. They appeared as joint 
plaintiffs and jointly claimed the profits due on the entire 
share of which they were the joint owners. The first court 
dismissed the suit. For some reason with which we are not 
now concerned, Damodar Prasad preferred to submit to this 
decree. -Hardeo Prasad appealed against the whole decree 
and impleaded Damodar Prasad as a respondent, on the 

und that he had declined to join in the appeal. Lhe 
District Judge reversed the finding of the trial court on the 
merits. The conclusion arrived at in the judgment obvi- 
ously is that the suit of Hardeo Prasad and Damodar 
Prasad ought to have been decreed, and the operative por- 
tion of the judgment directs that the. decree of the trial 
court be set aside and, in lieu thereof, the claim be decreed. 
We think there can be no doubt the District Judge intended 
to give a decree to Hardeo Prasad and Damodar Prasad for 
the amount in question. By some error in the office, when 
the decree was drawn up, it was so drafted as to appear on 
the face of it a decree in favour of Hardeo Prasad alone, 
and, by a further oversight, the name of Damodar Prasad 
did not appear at all inthe array of parties as shown in the 
decree. On this Damodar Prasad applied to the District 
Judge, asking that what was obviously a clerical error or 
accidental omission in the decree should be set right. The 
District Judge intended the deeree to be in conformity with 
his judgment. Technically we think the order passed by 
him was wrong and that it is questionable whether it really 
gives effect to the operative portion of the SUORE, It is 
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moreover unjust to Hardeo Prasad, who was clearly entitled 
alone to recover the costs of the appeal, seeing that he alone 
had fought the matter. The order of the District Judge is 
that the name of Damodar Prasad be entered in the decree 
as an appellant. Now, apart from what has been stated 
above, itis obviously wrong for any court to direct that a 
person who was never an appellant before it should be shown 
in the decree as an appellant. We think we must hold that 
it is outside the jurisdiction of any court to pass an order 
thug misdescribing in the decree one of the parties to the 
same. We, therefore, take up this matter in revision and set 
aside the order complained of. There has been some little 
argument before us as to the order which we ought to sub- 
stitute for it. We could, of course, pass an order the only 
effect of which would be to require the District Judge to 
look further into the matter. We think, however, that it 
would be better for us to dispose of this small difficulty by 
passing the order which the District Judge obviously ought to 
have passed upon the application of Damodar Prasad. That 
order will direct that a decree be drawn up so as to decree 
the money found to be due, and shown in the decree as it at 
present stands, together with the costs of the court of first 
instance, in favour of the appellant, Hardeo Prasad, and the 
respondent, Damodar Prasad, as against the other respond- 
ent who was the defendant in the original suit. It will 
further direct that the costs of the appeal be paid by the 
aforesaid defendant-respondent to the appellant, Hardeo 
Prasad, alone. Under the circumstances, we think we must 
allow the applicant, Hardeo Prasad, his costs of this appli- 
cation, and we order accordingly. 


Application allowed. 


DURGA PRASAD AND OTHERS 
versus 
EMPEROR. * 


Criminal Procedure Code \Act V of 1898), sece 239—Offences in same 
transaction—Joint trial—-Whether permissible 

When an offence of dacoity and two other offences of dishonest 

possession of stolen property knowing it to have been stolen in the 

commission of a dacoity or dishonest reception of such property 

knowing it to be stolen from a known dacoit, were committed in 

the same transaction, Ae/d, that a joint trialwas permissible under 

the provisions of sec. 239, Code of Criminal Procedure, Emperor o. 
Balgphai Hargovind, |1904] 6 Bom. L. R, 517, referted to. 
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CRIMINAL APPEAL from an order of R. L. Yorxu ESQ., 
Sessions Judge of Allahabad. 


Uma Shankar Bajpai, Iqbal Ahmad, Kamuda Prasad and 
Gadhadhar Prasad, for the appellants. 


Sankar Saran (Government Pleader), for the Crown. 
The following judgment was delivered by 


SrusRzt, J.—The four appellants, Durga Prasad, Sarab- 
jit, Budha iand Manmath Nath Das were convicted cn the 
unanimous verdict of a jury bythe learned Sessions Judge 
of Allahabad, on the 12th of August, 1922. The transaction 
in which they were concerned, was an extremely audacious 
adcoity (the first of its kind, so far as I know, which has 
occurred in these provinces) that was committed in Allahabad, 
at 1 o'clock, in the afternoon, on the 2nd of May, 1922, less 
than half a mile from the High Oourt, on one of the most 
frequented roads in Allahabad. The criminals had marked 
down an Assistant Uashier and a chaprasi of the Allahabad 
Bank who were returning on an ekka from the Imperial 
Bank to the Allahabad Bank with over Rs. 30,000 worth of 
currency notes in their possession. They came up behind 
this ekka in a motor-car which had been brought from Cal- 
cutta for the purpose. They stopped the motor-car, two 
of their numbers got ont, assaulted the servants of the Bank, 
robbed them of the notes in their possession and re-entered 
the motor-car which drove off at full speed. The number ` 
of persons taking part in this attack was more than five. 
Eventually the following persons were arrested and put 
upon their trial :—Budhai, Sheo Harakh, Manmath Nath 
Das, Durga Prasad, Sarabjit and Mussammat Sundari. One 
of the dacoits, Kashi Pershad, was tendered a pardon and 
gave evidence for the Crown. Budhai, Sheo Harakh, Man- 
math Nath Das and Durga Pershad, were tried for the 
actual commission of the dacoity. Sarabjit was tried under 
a charge under section 412 of the Indian Penal Code to 
the effect that the day after the dacoity he was found in 
dishonest possession of certain of the stolen notes knowing 
that they had been stolen in the dacoity of the previous day. 
Sarabjit, it is to be noted, is the brother of one Sudhai who, 
on the evidence, took part in the dacoity. Mussammat Sun- 
dri was charged of being in possession of notes stolen in 
the dacoity. She was-in the motor-car when the Police 
overtook it. The jury found Budhai, Sheo Harakh, Man. 
math Nath Das and Durga Parshad guilty of dacoity and 
Sarabjit and Mussgmmat Sundri guilty on charges under 
section 412 of the Indian Penal Code. Sheo Harakh has 
already appealed against his conviction and sentenee. His 
appeal has been dismissed. - 
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I take first the appeals of Sarabjit and Budhai. Their 
learned counsel has raised the following questions of law. 
The first is that the trial is badin law because Sarabjit 
and Sundri could not be tried jointly with the remain- 
ing four accused persons. Now, it is always for the pro- 
. secution to justify a joint trial. A separate trial is the 
rule and a joint trial is the exception. In the cireum- 
stances of this case, however, a joint trial was permissible 
- under the provisions of section 239, Code of Criminal 
Procedure, for upon the evidence, the offence of dacoity 
and the two offences of dishonest possession of stolen 
property knowing it to have been stolen in the commission 
of a dacoity or dishonest reception of such property know- 
ing it to be stolen from a known dacoit, were committed 
in the same transaction. The view which I take is the 
view which was taken by a Bench of the Bombay High 
Court in Emperor v. Balabhat Hargovind ('). This is not a 
case of separate charges of receiving stolen property each 
in itself forming a separate transaction and unlinked by 
something which brings them into the same transaction. 
If Sarabjit and Sundri had been tried jointly by themselves, 
their trial would have been bad in Jaw but the circum- 
stances that they were tried with persons charged with the 
dacoity in which the property was stolen links up all the 
three charges into one transaction. This is the view which 
has been taken by the Bombay High Court and it is the view 
which commends itself to me. The jury had before them 
evideree which justified the conclusion that both Sarabjit 
and Sundri each took possession of stolen notes, stolen in 
the dacoity with full knowledge that they had been stolen 
in that manner. Their verdict shows that they believed 
that evidence. I, therefore, find that the joint trial was 
-a good trial in law. 


‘The second point taken on behalf of Sarabjit and 
Budhai is that the learned Judge’s summing up was bad 
in law. I find against this plea. I have been through 
the summing up and the evidence in the case and I consider 
not only that the summing up cannot be attacked in any 
way as disclosing any illegality or any irregularity but 
i further consider that the summing up is an admirable 
summing up and a. model of what a summing up should be. 
It is clear and succinct, absolutely fair and presents 
both the law and the facts to the jury in a manner on 
which it would be difficult to improve. The last point 
is taken by all the appellants together and can be consider- 
-ed for all of them. It is the only point which has been 
pleaded in respect of Durga Pershad and it is the only 
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point that can be pleaded in respect of Manmath Nath Das 
who has appealed from jail. This point is that the sentence 
on each individual is too severe. I do not consider the 
sentence severe in the case of any individual. The 
offences committed were very serious offences and it is 
absolutely necessary that persons committing such offences 
should be made to recognise the enormity of what they 
have done by the passing of salutary sentences. I do not 
consider that the learned Sessions Judge has, in any 
instance, passed too severe a sentence. JI, therefore, dismiss 
these appeals. 


Appeads dismissed- 





ABDUL GHAFOR anp orHers (Vefendants) 
z Versus 
NURUDDIN AHMAD (Plaintiff).* . 
False allegations—Abuse of process of Court— Jurisdiction, question of. 
If a- plaintiff makes allegations in the plaint and at the hearing which 


. he knows to be false and makes them with the object of thereby inducing 


a Court to entertain a suit and thereby assume to invest itself with 
jurisdiction, Ae/d, that such conduct isan abuseof the process of the 
Court, and is a fraud upon the Court, 

The plaintiff in order to filea suit in Farrukhabad made certain 
untrue statements knowing them to be false, Ae/d, that that court had 
no jurisdiction to entertaia the suit. 

First APPEAL froma decree of Basu KamesHwar Natu, 
Snbordinate Judge of Farrukhabad, at Fatehgarh. 


Surendro Nath Sen and Iqbal Ahmad, for the appellants- 
B. E. O’ Conor, for the respondent. 
The judgmentiof the Coprt was delivercd by 


Mrazs, O. J.—This appeal raises an interesting and 
important point on the question of jurisdiction. One 
Ahmad Said had married a lady, Roquaiat-un-nissa, whose 
dower was said to have been fixed at Rs. 60,000. She had 
a brother named Nur Uddin Ahmad, and the lady having 
died on the 29th of August, 1907, and the husband having 
died on the 10th of December, 1919, Nur Uddin Ahmad 
brought a claim against the persons in possession of the 
estate of the deceased husband for one-half of the dower 
debt, namely, Rs. 30,000. The marriage took place at 
Kakori in the Lucknow district; the parties lived at 
Kakori; and the, wife died at Kakori. On the 3rd of 
August, 1920, the present suit was filed in the Court of 
the Subordinate Judge of Farrukhabad, and, on an exami- 
nation of the plait, the defendants noticed that the 
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addresses of Abdul Ghafur and Abdul Samad were, as they 
contended, intentionally false in order to found jurisdic- 
tion in the Court of the Subordinate Juge at Farrukhabad ; 
and they further alleged that the plaintiffs had incorporated 
in the plaint a deliberately false allegation which they 
knew had no foundation and that this was done for the 
sole purpose of giving to the Court a jurisdiction, which 
otherwise it would not possess. The importance about 
the point of jurisdiction, according to the defendants, is 
that if the suit had been instituted in the proper Court, in 
the Lucknow district, the defendants could have taken 
advantage of the provisions of the Oudh Laws Act, No. 
18 of 1876 ; and whilst admitting the lady’s dower originally 
to have been fixed at Rs. 60,000, they might have secured a 
substantial reduction of the claim. Ina suit instituted in 
the Court at Farrukhabad, the Judge would have no option, 
if he were of opinion that the claim of the dower was 
correctly stated by the plaintiff’and the case duly proved, 
but to decree such claim in full. He would have no power 
to reduce the amount of the dower. Therefore it is impor- 
tant to remember that from first to last the defendants were 
insisting in the Court of the Subordinate Judge of Farrukha- 
bad, that the Court had no jurisdiction and that the Court had 
been inveigled into trying the matter by deliberately false 
allegations. Mr. O’Conor, of course, agrees that if a plaintiff 
makes allegations which he knows to be false and untrue, 
and makes them with the object of thereby inducing a 


- Court to entertain the suit, and thereby assume to invest 


itself with jurisdiction, that such a thing is an abuse of 
the process of the Court, isa fraud upon the Court, and 
could not be permitted. Therefore thé question we have 
got to decide is, what is the complexion of the plaint. Is 
it a pure mistake that the names and addresses of Abdul 
Ghafur and Abdul Samad were incorrectly stated, or is the 
learned Subordinate Judge right when he said in his judg- 
ment that there was no doubt left in his mind after plaintiff’s 
examination that he had purposely given the wrong resi- 
dence of the defendants land 2to bring the suit within 
the cognizance of his Court? That was a finding of fact 
extremely adverse to the honesty of the plaintiff, and the 
Judge came to that conclusion after the plaintif bad 
been examined about the matter, and no one who reads 
the record, and who remembers that onthe 15th of July, 
1920, when the plaintiff applied for a succession certificate, 
at Lucknow, he gave the correct addresses of the parties, 
can fail to notice that the plaintiffs, on the 3rd of August, 
1920, put on record addresses known By them to be false. 
There ig no doubt that the Judge came to thee conclusion 
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that the allegation, with which we are going to deal in 
afew minutes, was false and untrue, and put upon the 
record with the designed object of giving the Court juris- 
diction. Paragraph 3 of the plaint sets out that on the 
9th of December, 1911, the husband, Ahmad Said, made 
a will making the dower debt chargeable against the 
entire property mentioned and specified in the relief and 
made over the same to his wife, Mst. Roquaiat after 
making it and completing it. The prayer asked for a dec- 
laration that the dower debt claimed is alien and charge 
of the property mentioned inthe plaint. Three items of 
this property are within the jurisdiction of the Farrukhabad 
court. The fourth is within the jurisdiction of the court 
at Hardoi; that court is in Oudh and the provisions of 
the Oudh Laws Act, already mentioned, have force in 
that court, and the plaintiff could, proceeding in the Hardoi 
Court, also have got a charge on the property. The learn- 
ed Subordinate Jugde lobked into the text of the will 
and he came tothe conclusion, a conclusion, with which 
we agree, that there was no charge created by that docu- 
ment, and indeed it cannot reasonably be argued that there 
was, and he, in his judgment, said’ with reference to the 
‘Oudh Laws Act, XVIII of 1876, ‘it is very likely, on this 
account, that the plaintiff's advieers have thought it advis- 
able to bring this suit in this court and have very cleverly 
framed the suit as one for declaration and enforcement 
of a charge on the property in suit.” It does not anywhere 
seem to have occurred to the Jearned Subordinate Judge 
that it was his duty to see that the court was not imposed 
upon, and, in our view, when he was on the question of 
jurisdiction, he nfisled himself by regarding this as a 
bona fide casein which the proper test of jurisdiction is 
the statements which are made in the plaint and the nature 
of the claim before him. That is, no doubt, the general 
rule, but when the plaintiff was boldly setting up allega- 
tions, that they themselves knew to be false, for an indirect 
purpose in abuse of the process of the court, it was the 
duty of the Judge to consider it from that point of view. _. 
We think that, although he did come to that conclusion, 
the logical effect of that finding never seems to have 
occurred to him; and he ought not to have proceeded 
with the hearing of the case upon the merits but ought 
to have decided as a matter of fact that the plaint was 
designedly drafted with known false allegations, inserted 
with the object of obtaining a hearing in a court which 
in truth had no jurisdiction, and that he, having come to that 
conclusion, should hive returned the plaint. 
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We, therefore, allow this appeal, set aside the deeree of the 
lower court and direct the plaint to be returned to the plain- 
tiffs for presentation in the proper court. The appellants 
will have their costs of this appeal in this Court and in the 


court below. 
5 Appeal allowed. 


KAMAL BeN Nee 


NIZAMU DDIN (Defendant). z 


Negotiable Instruments Act, sec. 87—Pro- we original name of—Altera- 
tion tn, effect o 


An alteration in the name origina y written ona pro-note | isa 
material alteration within the meaning of sec. 87 of the Negotiable 
Instruments Act. 

SECOND APPEAL froma decree of R. L. Yorxz Esq., 
District Judge of Gorakhpur, reversing a decree of BABU 
Ginish Prasap, Additional Munsif. 


Jang Bahadur Lal and Shiva. Prasad Sinha, for the ap- 
pellant. 

A. Sanyal, for the respondent. ` 

The judgment of the Court was delivered by 


Ryvzs, J.—This appeal arises out of a suit brought by 
Kamal Khan on a> pro-note executed by Nizamuddin and 
Khairati. The pro-note is dated the 11th January, 1918, for 
a sum of Rs. 240 and carried interest at a rate amounting to 
something like Rs. 150 per cent per annum. 


The defence to the suit was that the pro-note was not 
executed in favour of the plaintiff, Kamal Khan, but in the 
name of one Alam Khan and that the pro-note has been 
altered by changing ‘Alam Khan’ into ‘Kamal Khan’. The 
first court decreed the suit, but, on appeal, the learned Dis- 
trict Judge found as a fact, that the pro-note was originally 
written in favour of ‘Alam Khan’ and that name has been 
altered into ‘Kamal Khan’ and he held that this was a mate- 
ria] alteration within the meaning of section 87 of the Nego- 
tiable Instruments Act such as would render the promissory 


note void. We must accept.the finding of fact, namely, that’ 


originally the name ‘Alam Khan’ was written on the pro-note 


and that it has been changed into ‘Kamal Khan’ and we hold | 


that, as a matter of law, such alteration is a material 
alteration within the meaning of section,87 of the Negotiable 
Instruments Act. The result is that the appeal fails and is 
dismissed with costs. 
Appeal dismissed. 
g * S. A. No. 19 of 1922. 
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ee PRIVY COUNCIL. 


MANINDRA CHANDRA NANDI (Defendant) 
VEr sus 
RAM KUMAR LAL BHAGAT anp orgsrs (Plaintiffs). 


_, Cipil Procedure Code (Att Vof 1908), Or 22,7. 10, Sec. ¢7—No 


devolution of interest—Applicability of 1ule—Execution proceedings, 
question of —Whether can be ratsed—Lessee’s liability—Swit for posses- 
ston—-Mesne profits calewlated—-Whether lessees name can be 
included : 


What should in, reality form the basis of an independent suit 
against a sepatate party for some act done by himself cannot be 
introduced as a question to be tried in execution proceedings in 
another suit. 


-~ A sued B for recovery of possession of certain landed property 
but the trial court decided against him, Subsequently, 4 obtained 
an order from the High Court which purported to put him in 
possession of the said property and to realize the mesne profits. 
Meanwhile Z had leased the right of mining for mica for a term 
of years, toone C who, asa result of the High Court's order, 
surrendered his leases. In accordance with the said order, mesne 
profits were calculated and decreed against B. B not having parti- 
cipated in the proceedings, A applied, under Or. XXII, r. 10 of 
the Civil Procedure Code, to maks B a party inthe proceedings. 
B inter alia objected to A’s title tothe minerals on the ground that 
they. belonged to the zemindar. A's application was refused by 
the Trial Court but granted by the High Court, on appeal, long 
after the order passed against Z 

Held, that the liability, if any, of Cto pay damages for removal 
of the mica wasnot a liability which devolved to him from Z 
they both being liable, if liable at all, as trespassers 


That there being no assignment, creation or devolution of any 
interest within the meaning of Or XXII, r. 10, Ciyil Procedure 
Code, that rulé did not apply. 


“That the questions which arose between A and C could not 


be raised in execution preceedings under Section 47 of the Civil 
Procedure Code. 


APPEAL froma judgment of the Patna High Court revers- 
ing a decree of the Subordinate Judge of Hazaribagh. 
’ The facts appear from the j&dgment of their Lordships. 
De Gruyther, K. C., and Ramsay, for the appellant. 
Their Lordships’ judgment was delivered by 


Lord PamLmoss. —The present respondents brought as 
plaintiffs, on the 15th April, 1907, a suit against Raja 
Makund Sahi to recover possession of six villages afd jungle 
which they claimed. The Raja defended the action, which 
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in due course came on for trial, and on the 21st sel eases 
1908, the Court of first instance decided against: the plain- 
tiffs, and dismissed the suit. Just one year afterwards, on 
the 21st September, 1909, the Raja gave a lease of aterm 
of years of the right of mining for mica, and otherwise 
exploiting the jungle, to the present appellant, whose case 
in that he had no notice of the pending litigation. 


The unsuccessful plaintiffs appealed fo the High Court, 
which on the 15th May, 1918, reversed the decision of the 
first Court gnd made a decree in favour of the plaintiffs 
ordering the Raja to put them into possession of the six 
Villages and jungle, and it was further ordered :— 

“That the case be sent back to the lower court [inter alia} to 
take an account of the mesne profits to which the plaintiffs-appel- 
lants are entitled for the three „years prior to the institution of the 

* suit, and also for the period thereafter till the delivery of posses- 
sion or the expiration of three years from this date, whichever 
event happens earlier.” 

When the case was accordingly remitted to the Court 
of first instance, a Commissioner or Amin was appointed 
to make the necessary enquiry, and on the 22nd August, 
1914, he made his report, 


On the 2nd January, 1915, the Subordinate Judge record- 
ed that the parties did not object to the report of the Amin 
and- that it might, therefore, be accepted, and he ordered 
“that the suit be decreed finally; that the Amin’s report 
be considered to be a part of the decree; and that the 
plaintiffs do recover possession with mesne profits, as 
determined by the Amin, and the costs of this suit from the 
defendant with interest at 6 per cent. per annum”. In this 
way the suit came to its natural termination. 


It happened, however, that the Amin took a somewhat 
unusual course in conducting the enquiry which led to his 
report. When enquiring into the mesne profits, he first 
of all ascertained the rents which the Raja had received 
from the present appellant and other tenants totalling 
Rs. 42,075, with a further profit of Rs.-500 from the jungle. 
Not content with this, he proceeded further to enquire what 
were the profits which the various lessees might be taken 
to have made from the mica which they had extracted 
during the terms of their leases pending the somewhat 
protracted litigation. What exactly was his object in doing 
this, or who set him in motion to doit, is not quite clear. 
The law as to mesne profits is thus expressed in sec. 2, sub- 
sec. 12 of the Code of Civil Procedure:— 

e'*Mesne profits’ of property means those préfits which the 
person in wrongful possession of such property actually received 

e therefrom, together with interest on such profits, but shall not in- 
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clude profits due to improvements made by the person in wrongful 
possession.” 

It might be said that in ascertaining such profits the 
successful plaintiffs would not be limited to the actual rents 
which the trespassing defendant had received. And apart 
from the question of mesne profits, a claim might have 
been preferred for damages for the mica actually removed. 
Again, it would be conceivable that in a suit properly 
framed, the lessees from the Raja, who had, though igno- 
rant of the plaintiffs’ title, carried away what was the 
plaintiffs’ mica, could be rendered liable for *damages in 
respect of what they had so taken away. But these lessees 
were not included in the suit. The Amin with some naivete > 
stated twice in the course of his report that he bad: had 
little assistance from the plaintiffs or their agents, who had, 
in fact, taken very little interest in the execution of the 
enquiry, and that he obtained his information largely by the 
help of the defendant Raja and his servants. “However, he 
reported under both heads, bringing what he described as 
the net profit obtained from the mines up to a sum consider- 
ably exceeding a lakh of rupees. 


The report was in narrative form and finished without 
any definite recommendation.. Whether the conclusion from 
it was intended to be that the defendant Raja was to pay 
as mesne profits the rents which he had received or whether 
he was to pay ag mesne profits the net profits of the mines— 
it could not be both—does not clearly appear; though from 
what subsequently happened, it can almost certainly be in- 
ferred that it was only the smaller figure, that is, the sum 
of the rents. This report having been made and filed, but 
before it was confirmed, the plaintiffe—the present respond- 
ents—relying upon the statements with regard to the profits 
obtained from the mines, made an application by a petition 
dated the 4th September, 1914. This petition stated that 
the several lessees had in collusion with the Raja obtained 
a settlement of the disputed property in an illegal manner, 
and had misappropriated a large quantity of mica, worth 
between one and two lakhs of rupees, and prayed that they 
should be ordered to appear at the time of the ascertainment 
of the mesne profits so as to have the matter determined and 
decided in their presence, and that to avoid future objec- 
tions they should be made defendante. It will be observed 
that unless it be inferentially, no relief was claimed against 
the appellant and the other lessees. 


The appellant was summoned, and put in a counter peti- 
tion in whieh he raised various objections or defences. 
He stated that the plaintiffs had been aware all along of 
what he was doing under his lease; he claimed that .the 


VOL. XX.] PRIVY COUNCIL 991 


application was barred by limitation; he said that the 
application was made in collusion with the defendant Raja; 
and that since he knew of the plaintiffs’ claim to the pro- 
perty, he had surrendered his lease, namely, on the Ist 
August, 1914; and he disputed the plaintiffs’ title to the 
minerals even on the footing that they were entitled to the 
land, averring that the minerals belonged to the superior 
lord, the zemindar. He also took objection to the form of 
procedure. | 


On these statements the matter came before the Subor- 
dinate Judge, who, on the 13th September, 1914, rejected the 
plaintiffs’ application, holding that under the construction 
of Or. XXII, r. 10 of the Code of Civil Procedure, there was 
no such assignment of interest by the defendant Raja to the 
present appellant and the other lessees as to warrant their 
being brought into the suit. 


From this order the plaintiffs appealed to the High Court. 
There is no date upon their memorandum of appeal and 
nothing to show whether it was lodged before or after the 
order of the 2nd January, 1915. It rather looks as if it was 
` later, but it is not material. Their appeal came on before 
the High Court, which, on the 16th-November, 1916, allowed 

the appeal and ordered the Subordinate Judge to make the 
six tenants, including the present appellant, parties to the 
suit, and to ascertain the mesne profits in their presence. 


It is from this decree that the present appeal is brought. 


From a perusal of the order in its bare form it is not 
easy to see what could be its object. What advantage could 
it be to the plaintiffs or the defendant Raja that the mesne 
profits, which the defendant Raja was to pay, should be 
assessed in the presence of the lessees? Moreover, they had 
been already assessed, and that, finally, the report of the 
Amin had been accepted, and the mesne profits, whatever 
they were found by it, had been decreed, and the decree liad 
not been appealed from. 


But light is thrown by the language of the learned Chief 
Justice. He says: ‘In my opinion the appellants are 
entitled to have the persons in question added as parties to 
the proceedings, and compel them to account for any profits 
which they may have received from the land.” 

This opinion appears to be founded on the language of 
Or. XXII, r. 10, and it is desirable to examine the Code of 
Civil Procedure with a view to seeing whether it lends sup- 
port to this opinion. By sec. 47 fee 

‘"(z) All questions arising between the parties to the suit in 

e which the decree was passed, or their representatives, and relating 
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to the execution, discharge or satisfaction of the decree, shall be 
determined by the Court executing the decree and not by a separate 
suit. ; 

“(2) The Court may, subject to any objection as to limitation or 
jurisdiction, treat a proceeding under this section as a suit ora 
suit as a proceeding. . . .” 


Or. XXII, r. 10, states :— 


“ (1) In other cases of an assignment, creation or devolution of 
any interest during the pendency of a suit, the suit may, by leave 
of the Court, be continued by or agatust the përson to or upon 
whom such interest has come or devolved,” $ 

The High Court appears to consider that in an action to 
recover possession of land where the defendant, while he is 
in possession, has granted leases, proceedings in execution 


may involve removal of the tenants, and that for such a -. 


purpose a lease may be considered an assignment within the 
meaning of r. 10. 


It is unvecessary for their Lordships to express any opi- 
nion as to whether this view is right or not, because the 
appellant is not setting up his lease or claiming to remain 
in occupation as tenant—on the contrary, he states that he 
has surrendered his lease—and because the application was 
not to remove him. The order contemplates cases of devoln-’ 
tion of interest from some original party to the suit, whether 
plaintiff or defendant, upon someone else, The more or- 
dinary cases are death, marriage, insolvency, and then come 


-the general provisions of r. 10 for all other cases. But they 


are all cases of devolution. There is, it should be noted in 
this rule, a significant change of language from that used in. 
the earlier Code, where it is stated in sec. 372 as follows :— 


‘In other cases of assignment, creation or devolution of any 
interest pending the suit, the suit may, with the leave of the Court, 


given either with the consent of all parties or after service of notice - 


in writing upon them, and hearing their objections, if any, be con- 
tinued by or against the person to whom such interest has come 
either in addition to or ia substitution for the person from whom 
it has passed, as the case may require,” 

The words “in addition to” in the earlier Code have 
disappeared. But the matter does not rest upon this change. 
The liability, if any, of the appellant to pay damages for 
removal of the mica is not a liability which has devolved to 
him from the defendant Raja. They were both liable, if 
liable at all, as trespassers, and a case, if any, against the 
appellant must rest upon his action and the direct relation 
established thereby between him and the plaintiffs. 


Serious’ injustice would be done if any other yiew was 
taken. <A party added by devolution during the pendency 
must teke the guit ashe finds it. Judgment already rep- 
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dered would be binding upon him. He would not, in the 
present case, be able to question the title of the plaintiffs to 
the mica, though he has a serious contention that the title 
to the minerals rests with the Zemindar. Again, it is all 
very well to say that the mesne profits, by whichis meant 
the value of the lost mica, are to be ascertained in his pre- 
sence. There has been at Jeasta preliminary assessment 
by the Amin which he would have considerable difficulty in 
setting altogether aside, and this assessment has been made 
in his absence. He would come before the Subordinate 
Judge with @ preliminary finding against him for over a lakh 
of rupees. Or. XXII, r. 10, does not apply. There has been 
no assignment, creation or devolution of any interest within 
the meaning of that rule. 


o Their Lordships have been reminded of the decision of 
this Board in the case of Prosunno Coomar Sanyal v. Kali 


` Das Sanyal (') and of the general principle therein ex- 


pressed, that a wide construction should be put upon the 
provisions of the Act with regard to introducing parties by 
devolution and of the desirability of ascertaining all possible 
points in execution proceedings without a fresh suit. 


But giving all force to these considerations, they cannot 


see how that which should in reality form the basis of an 


independent suit against a separate party, for some act done 
by himself, can be introduced as a question to be tried in 
execution. proceedings in another suit. Sec. 47 of the Act 
does not apply. Ifthe added persons did commit trespasses, 
these were distinct ones, and not committed by them as 
representatives of the original defendant. To hold other- 
wise, would be to confuse the rights. 

Considerations both of form and of substance are opposed 
to the order from which this appeal is brought. 


Their Lordships will, therefore, humbly recommend His 
Majesty that this appeal should be allowed, and the decree 
of the High Court discharged and the decree of the Subordi- 
nate Judge restored, and that the appellant should have his 
costs before this Board and in the two Courts below. 

‘ Appeal allowed. 

Watkins & Hunter.—Solicitors for the appellant. 

(1) L-R, 19 I, A, 166, 
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Orva. MOHAMMAD ABDUL GHANI KHAN AND ANOTHER 
TE (Plaintiffs) 
mies versus 

March, 81. FAKHR JAHAN BEGAM anp orueErs (Defendants. ) 


Viscounr Mohammedan Law—Gift and beguest—Difference between—Reservation. 


Oavz, of usufruct—Effect of, on gift—Conditions of validity of—Gift by 
Lorp SHAW, Sunni. 2 
Sm JonN In Mohammedan Law the broad distinction geween a gift 
rene pe (Aiba) and a bequest (wasiaf) is that in the case of a gift the 1m- 


mediate right of property in the subject of the gift is conferred, 
and in the case of a bequest, the vesting of the right of property 
is postponed. 

The reservation of the usufruct does not by itself make the gift 
of such property by a Sunni Mohammedan void under Mobam- 
medan Law. 

For a valid gift énter vivos, under the Sunni Mohammedan Law, 
the three conditions which are necessary, are: (a) manifestation of 
the wish to give on the part of the donor; (d) the acceptance of 
the donee, either impliedly or expressly, and fe) the taking of 
possession of the subject-matter of the gift by the donee, either 
actually or constructively. 


De Gruyther, K. C., and Kenworthy Brown, for the 
appellants. -` 
B. Dube, for the respondents. 
Their Lordships’ judgment was delivered by' 


John Edge. Sir Jonn Enar.—These are consolidated appeals by the 
plaintiffs from two decrees, dated the 19th December, 1917, 
of the Court of the Judicial Commissioner of Oudh, which 
reversed the decree, dated the 13th July, 1915, of the Bub- 
ordinate Judge of Kheri, and dismissed the suit, 


The suit was brought on the 20th' February, 1914, in the 
Court of the Subordinate Judge, by Mohammad Abdul 
Ghani Khan and Mohammad Abdul Rahman Khan against 
Mohammad Hamid Ullah Khan, Musammat Fakhr Jahan 
Begam, Musammat Asghari Begam, Musammat Chand Bibi 
and Pandit Sheo Dayal, for the possession of Mauza Mun- 
dia Misir, a 4 annas and 5 pies share in Mauza Gundhia, 
and two groves, ahouse and certain sir land in Jalalpur, 
and for mesne profits. It was a suit of ejectment on title. 
The plaintiffs alleged that the right to possession of all the 
properties in suit was in them as the heirs of Musammat 
Munni Bibi, who had died on the 16th June, 1906, and that 
the defendants had, no title. The defendants, who are the 
respondents, were not all jointly interested in any of the 
properties. ” Some of the defendants were in possession of 
some of the properties, others of the defendants were in ` 
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possession of other parts of the properties in suit, but the 
different titles of all the defendants originated in a docu- 
ment of the 7th March, 1884, which was executed by Munni 
Bibi, ane has been variously construed as a deed of gift and 
esa Will. 


Munni Bibi was the widow of Niamat Ullah Khan, who 
died childless on the 29th August, 1867. Niamat Ullah 
Khan, Munni Bibi and the plaintiffs, who were her first 
cousins, were Mohammedans of the Sunni sect, and the 
plaintiffs were, when Munni Bibi died in 1906, her heirs, 
according te the Mohammedan law applicable to Sunnis. 
The family to which these Mohammedans belonged had, 
several centuries ago, been Thakurs professing the Hindu 
religion, who were converted to Islam, and at one period 
of this suit it was contended by the defendants, or some of 
them, that the family had always continued to be governed 
in matters of succession and inheritance by the rules of the 
Mitakshara and not by the Mohammedan law. That con- 
tention has been abandoned. 


Niamat Ullah Khan lived in the village of Jalalpur and 
was a Taluqdar of Oudh. After the Mutiny of 1857 he re- 
ceived from the British Government the Taluga of Agar 
Buzurg, which included, with many villages not now in 
question, all the immoveable property in question in this 
suit except the 4 annas 5 pies share in Mauza Guudhia, 


- which was granted to Munni Bibi on the 15th November, 
' 1876, by the British Government absolutely in her own 


right. Although Niamat Ullah Khan had died in 1867, his 
name was entered as that of the Taluqdar of the Taluga 
Agar Buzurg in Lists I and II, which were prepared under 
Act I of 1869. Instances of the names of other persons who 
had died before 1869 being entered in those Lists occur. 


The British Government granted to Niamat Ullah Khan 
in his life-time a primogeniture sanad in which the Taluga 
Buzurg is described as the estate of Jalalpur in Zillah Mo- 
hamdi. That sanad is as follows :— 

“C WINGFIELD, 
“ Chief Commissioner of Oudh 
“ To 
“ NIAMAT ULLAH OF JALALPUR. 
"Know all men that whereas by the Proclamation of March, 
. 1858, by His Excellency the Right Honourable the Viceroy and 
Governor-General of India, all proprietary rights in the soil of 
Oudh, with a few special exceptions, were confiscated and passed 
to the British Government, which became free to dispose of them 
as jt pleased, I, Charles John Wingfield, Chief Ce@mmissioner of 
Oudh, under the authority of His Excellency the Governor-General of 
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India in Council, do hereby confer on you the full proprietary right, 
title and possession of he estate of Jalalpur in Zillah Mohamdi 
consisting of the village as per list attached to the abuliyat you 
have executed, ‘of which the present Government revenue is Rs. 
5,752 (five thousand seven bundred-and fifty-two). 


“Therefore this sanad is given you in order that it may be 
known to all whom it may concern, that the above estate bas been 
conferred upon you and your heirs for ever, subject to the payment 
of such annual revenue as may from time to time be imposed, and 
to the conditions of surrendering all arms, destroying all forts, 
preventing and reporting crime, rendering any sewice you may be 
called upon to perform and of showing constant goad faith, loyalty, 
zeal and attachment to the British Government according to the 
provisions of the engagement which you have executed, the breach 
of any one of which, at any time, shall be held to annul the right , 
and title now conferred on you and your heirs. 

“Jt is another condition of this grant that in the event of your 
dying intestate, or of any of your successors dying intestate, *the 
estate shall descend to the nearest male heir, according to the rule 
of primogeniture, but you and all your successors shall have full 
power to alienate the estate either in whole or in part by sale, 
mortgage, gift, bequest, or adoption to whomsoever you please, 

* It is also a condition of this grant that you will, so far as is 
in your power, promote the agricultural prosperity of your estate, 
and that all holding under you shall be secured in the possession 
of all the subordinate rights they formerly enjoyed. As long as 
the above obligations are observed by you and your heirs in good 
faith, so long will the British Government maintain you and your 
heirs as proprietors of the above-mentioned estate, in confirmation 
of which I herewith attach my seal and signature.” 


The Kabuliyat, mentioned in the sanad, related to more 
than 80 villages and included Mauza Mundia Misir and 
Mauza Agar Buzurg (Jalalpur), parts of which are claimed 
by the plaintiffs in this suit. The plaintiffs do not claim 
any interest in any of the other villages mentioned in the 
kabultyat, and do not contend that Munni Bibi was not 
entitled to give or bequeath those other villages to whom 
she liked. As will be seen presently, her title to, and interest 
in, all the villages mentioned in the schedule to the kabultyat 
was as the devisee of her husband, Niamat Ullah Khan. 


On the 20th May, 1865, Niamat Ullah Khan made the 
following Will :— 

“Tam Mohammad Niamat Ullah Khan, Taluqdar of Jalalpur, 
Parganas Karanpur and Aliganj. 

“Whereas the Government has asked for a Will from the decla- 
rant and the declarant has no issue and is issueless up to this time, 
and it is necessary to appoint a legatee after me, I, while in the 
enjoyment of sound health and perfect intellect, during my life. 
time, having executed this Will, declare that, after me, my wedded 
wife shall be the owner and possessor of the moveable anẹ immove- 
able property, like myself. If the heirs belonging to the brotherhood 
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lay acclaim, the same shall be invalid and untenable before the 
Government. Wherefore I have executed these few presents by 
way of a Will so that it may serve as an authority and be of use in 
time of need, 

“ Scribed by Najju Khan, General Agent. Dated zoth May, 

1865. 
tt NIAMAT ULLAH Kaan, 
“ Talugdar of Agar Buzurg.” 


Under the sanad Niamat Ullah Khan had power to be- 
queath the Taluq of Buzurg (the estate of Jalalpur) to whom 
he pleased, Sod under that Will the Taluq passed, on his 
death, on the 29th August, 1867, to his widow Munni Bibi. 
At the date of the Will of Niamat Ullah Khan, there were 
living two younger brothers of Niamat Ullah Khan, of whom 
Lutf Ullah Khan was the elder, and Ibrahim Khan was the 
younger. Those younger brothers survived Munni Bibi. One 
question in this case is whether Munni Bibi was a “succes- 
gor” of Niamat Ullah Khan within the meaning of the 
sanad ; if she was, she had power to make a gift of, or to 
bequeath, the whole Taluq or any part of it to whom she 

leased. If she was not a ‘‘ successor” of Niamat Ullah 

han within the meaning of the sanad, she had power to 
make such a gift as would be recognised as a valid gift by 
the Mohammedan law applicable to Sunnis, of the whole 
Taluq or of any part of it to whom she pleased. 


On tbe 7th March, 1884, Munni Bibi executed a docu- 
ment which has been construed by the Subordinate Judge as 
partly a deed of gift and in part a Will, and has been con- 
strued by the Judicial Commissioners as a deed of gift. As 
translated by the official translator, it is, so far as is material, 
as follows :— 


“Tam Thakirain Musammat Munni Bibi, wifeof Mohammad 
Niamat Ullah Khan, Taluqdar of Mirzapur and Jalalpur, Parganas 
Bhur and Paila, district Kheri. 


“ Whereas my husband, during his life-time, bequeathed the 
entire property of the aforesaid Ilaqa to me, and I, in accordance 
with the said Will, am in possession and ownership of the same; 
now I, while in sound health and in possession of perfect intellect, 
without force and reluctance, of my own free will, make a gift of the 
moveable and immoveable property, the entire samindarf and 
lambardari estate, &c., in favour of Mohammad Lutf Ullah Khan, 
son of Mohammad Ibad Ullah Khan, the brother of my husband, 
the detail whereof is being given below, with the exception of the 
villages and sfr lands, &c, of the estates, specified below, which 
shall, during my hfe-time, remain in my and my relation’s posses- 
sion, free of rent and without payment of Government revenue; and 
I hereby invest the donee with the power to have éhe mutation of 
names effected in his favour. Now I have nothing to do with the 
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gifted property and estate. I shall keep the villages and sir lands, 
which have been exempted hereunder, for my life-time without the 
power of alienation by mortgage, sale and gift ; and, after me, the 
donee shall also be the owner of the said exempted property. The 
donee shall pay the Government revenue of the exempted estate 
from the Ilaqa with the exception of the revenue of Patti village 
Gundhia, which I shall pay out of my own pocket. The donee 
shall pay all the debt with which the estate is encumbered,—I, 
the donor, having nothing to do therewith, Wherefore I have 
executed these few words by way of a deed of gifton a stamp of 
Rs. 6,008 by fixing the value of the property at Rs. 60,000 (sixty 
thousand), so that it may serve asan authority and*be of use when 
required. g 


“Detail of the gifted immoveable property together with the 
amount of revenue and the boundaries. 


* * * * * * 
“Detail of the moveable property gifted, Rs, 2,610 
+ * * * * te 


“Detail of the property exempted, Rs. 1,555. 
"Par gana Bhur, Pargana Paila, Rs. 65, Rs. 1,490. 


` “Village Mundia Misir, standing ia the name of me, the 
donor, during life, rent and revenue free .., vee 855 


“Patti Gundhia, standing in the name of me, the donor 280 
“Gungipur, included in Hindoloa, standing in the name 


of Mohammad Ibrahim Khan s we 355 
“Dated 7th March, 1844. Scribed by the Registration Clerk. 
“Sir land at Jalalpur, measuring 135 acres... ve Rs. 65 


“Mark of the signature of the Thakurain Saheba, wife of Niamat 
Ullah Khan, Taluqdar of Mirzapur, autograph.” 


Mr. Kanhaiya Lal, in his judgment on the appeal to the 
Court of the Judicial Commissioner, gives a slightly different 


translation of part of the document of the 7th March, 1884, 


as follows:— - n 


t Now in sound health and full possession of my senses, without 
any persuasion or compulsion and of.my own accord Ihave gifted my 
moveable and immoveable property, all my samindari and lambar- 
dari estate, &c., to Mohammad Lutf Ullah Khan, son of Moham- 
mad Ibad Ullah Khan, the brother of my husband, according tothe 
details given below, with the exception of the villages and sîr land, 
&c,, set out below, name by name, which will remain in my possession 
for the duration of my life and my dependent relatives (sfe) free of 
rent and Government revenue, out of the aforesaid estate. At this 
time having exempted them I have madea gift, and by virtue of 
this deed have authorised the donor to get mutation of names made 
in his favour, and now I have nothing to do with the estate and - 
property gifted; and such villages and sír land aforesaid, as have 
been af this time for the duration of my life excepted (left out) will 
be kept by me without transfer by mort ns or sale or gift for my 
life-time, and after my death the donee will be the proprietor (ma/i&) 
of the aforesaid exceptéd property; and of the excepted property 
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the donee will pay the revenue from the Ilaqa except of the Patti Orvin 
Mauza Gundhia, Of the Patti Gundhia, I will pay the revenue — 
from my own pocket and the donee will pay all the debts out- 1922 
standing against the estate. I have nothing to do with them. — 
Therefore these few words have been written by way of a deed of Mowammap 
gift of inheritance and proprietorship on a stamp of Rs. 600-8-0 on g ABDUL 
a stated value of Rs, 7,000 as a title-deed which will be useful at “FAMI Kuan 


: i v. 
the time of need. FAKER 


In the opinion of their Lordships there is no material JAHAN 
difference between the two translations; they bear the same  zeam. 
meaning. Itshould be mentioned that the punctuation in pm 
each translatłon is the punctuation of the person who made John Rage. 
the translation. ‘Patti Mauza Gundhia” was the 4 annas 
5 pies share in Mauza Gundhia which the Government had, 
subject to the payment of the Government Revenue, granted 


to Munni Bibi absolutely in 1876. 


On the execution of the document of the 7th March, 
1884, Lutf Ullah Khan got actual possession of all- the 
property mentioned in it except Mauza Gungipur and the 
property now in question in this suit. Of the property now 
in question Lutf Ullah Khan did not obtain physical posses- 
sion until Munni Bibi died in 1906. 


Lutf Ullah Khan mortgaged, on the 27th November, 
1907, the 4 annas and 5 pies share in Mauza Gundhia for 
Rs. 11, 000 to the defendant Pandit Sheo Dayal. Lutf Ulah 
Khan ‘died some years later, leaving him surviving his 
widow Musammat Chand Bibi and his son, Hamid Ullah 
Khan. Hamid Ullah Khan, after his father’s death, trans- 
ferred to his wives, Musammat Fakhr Jahan Begam and 
Musammat Ashgari Begam, or fo one of them, portions of 
the property now in question. Onthe 17th January, 1913, 
there being then due to Pandit Sheo Dayal Rs. 20,000, under 
the mortgage of the 27th November, 1907, Hamid Ullah 
Khan, Musammat Chand Bibi and Musammat Ashgari: 
Begam sold the 4 annas 5 pies share in Mauza Gundhia 
to Pandit Sheo Dayal for Rs. 21,000. 

Before referring to the judgments of the trial Judge and 
in the Court of the Judicial Commissioner, it is advisable 
to mention some other matters. Niamat Ullah Khan’s 
youngest brother was Ibrahim Khan who died and left four 
sons surviving him of whom Ehsan Ullah was the eldest. 
Ehsan Ullah and his three brothers, on the 20th December, 
1910, brought a suit against Hamid Ullah Khan, his two 
wives, and Mohammad Abdul Ghani Khan and Mohammad 
Abdul Rahman Khan, who are the plaintiffs in the present 
suit, and, in their plaint, alleging that Munni Bibi had by a 
Will of ‘the 10th June, 1906, bequeathed “to their father, 
Tbrahim™ Khan, Mauza Mundia Misir, the 4 annas 5 pies 
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share in Mauza Gundhia, and the two groves, the house 
and sir land in Mauza Jalalpur, all of which are claimed 
by the plaintiffs-appellants in the present suit, asked for 
a decree for possession. To that suit these plaintiff-appel- 
lants offered no defence, and, on the contrary, the plaintiff- 
appellant here, Mohammad Abdal Ghani Khan, on the 4th 
November, 1910, wrote to Ensan Ullah as follows :— 
“ Claim for possession. 
“ My dear Mohammad Ehsan Ullah Khan and Abdullah Khan, 
raises of Jalalpur. o 
“ After affectionate greetings, I write to say tha? as regards the 
property left and possessed by my deceased sister, Munni Bibi, 
the wife of Niamat Ullah Khan, Taluqdar and rais of Jalalpur, you 
enquire about, I do not at all turn against the purport of her Will. 
You can obtain the said property under the Will by bringing a suit 
or otherwise, and I have no objection. You are quite free to take 
necessary steps. Abdul Rahman Khan too says the same théng. 
I have enquired from him also. i 
“With kindest regards. 
“ Yours affectionately 
ti ABDUL GHANI KHAN, 
“ Taluqdar of Kukra. 
“ Dated 4th November, r910." 


Mohammad Abdul Ghani Khan was called as a witness 
for the plaintiffs in the suit of 1910, and on being shown 
his letter of the 4th November, 1910, said: ‘This letter 
I wrote with the permission of my brother Abdul Rahman 
Khan, who is joint with me,” and ‘I never thought of the 
matter whether I am entitled to the assets of Munni Bibi 
or not. I disclaim a share in the property if I am entitled 
to it.” When Abdul Ghani Khan gave his evidence in that 
suit he was 42 years of age, and it appears to their Lordships 


-impossible to believe that he and his brother had never 


before 1910 considered the question as to whether they, as 
the heirs in Mohammadan law of Munni Bibi, had any claim 
to any part of the valuable property which had been hers. 
The plaintiffs in the suit of 1910 failed to prove the execu- 
tion of the alleged Will, and their suit was dismissed. 


The learned Subordinate Jadge, Mahmud Hasan, who 
tried the present suit, construed the document of the 
7th March, 1884, as a Will, so far as it related to the pro- 
perty in question Here, and asa deed of gift so far as it 
related to the other property dealt with byit. He held 
that section 41 of the Transfer of Property Act, 1882, 
did not apply to the cases of Pandit Sheo Dayal and of the 
other transferees; and as he considered that it was not 
proved that Munni Bibi’s heirs had assented to the bequest 
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by her of the property in question, he gave the plaintiffs Oviz 
a decree for the possession of a two-third share of that 1928 
property. It should here be mentioned that it does not 
appear from the record that Pandit Sheo Dayal had given Monammap 
evidence in this suit or that he had made any enquiry as ABDUL 
to the title of Lutf Ullah Khan to mortgage, or the title of @#4N1 Kaan 
Hamid Ullah Khan and his mother and wife to sellthe4 pixar 
annas 5 pies share in Mauza Gundhia. From that decree JAHAN 
the defendants, Musammat Fakhr Jahan Begam and Pandit Bream. 
Sheo Dayal, appealed to the Court of the Judicial Commis- — 
sioner. Their appeals raised the question as to the true Gare 
construction of the document of the 7th March, 1884, and “°*" “ege. 
consequently raised the question as to the right of the 

plaintiffs to maintain this suit. This plaintiffs filed cross- 
objections. 


„The appeals and the cross-objections were heard by the 
learned Judicial Commissioners, Mr. Stuart and Mr. Kan- 
haiya Lal, and they delivered their very carefully considered 
judgmerts on the 19th December, 1917. Mr. Stuart held 
that under the Taluqdari sanad Munni Bibi was a successor 
within the meaning of the terms ‘‘ successors.” in that sanad, 
and, consequently, had an absolute power to give or bequeath 
the Taluqdari property to whomsoever she pleased, a power 
of alienation which was not controlled by Mohammedan 
law. Mr. Kanhaiya Lal was of the contrary opinion ; he 
rightly held that as Munni Bibi obtained her title to the 
Taluqdari property, not by right of inheritance under the 
sanad but under the Will of her husband Niamat Ullah Khan, 
she was not a successor within the meaning of the sanad. 


In 1921, the Board, in Ghulam Abbas Khan v. Amaiul 
Fatima ('), which was an appeal from Oudh, held that the 
word ‘‘ successor” in a similar primogeniture sanad meant 
those designated persons who would succeed in the event 
of an intestacy, and not persons who took by sale, gift or 
bequest. Had it not been for Niamat Ullah Khan’s Will, 
the Taluqdari property would, on his death, have vested by 
right of inheritance under the sanad in Lutf Ullah Khan, 
who was. the elder of his two brothers. Under the circum- 
stances, Manni Bibi’s right to dispose by gift or by Will of 
the Taluqdari property was the right of an owner under the 
Mohammedan law, and was the same right which she had 
to dispose of the 4 annas 5 pies share in Mauza Gundhia. 


The Judicial Commissioners agreed in their construction - 
of the document of the 7th March, 1884, and held that it 
was, and operated as a deed of gift, and that all the property 
mentioned in it passed as a good and valid gift°under the 

a) [1921] L. R., 48 L A., 135. 
ZX 126 8 ; 
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Sunni law to Lutf Ullah Khan. They held that Munni Bibi 
by that deed transferred the corpus of the property, the 
Taluqdari property and the 4 annas 5 pies share in Mauza, 
Gundhia, to Lutf Ullah Khan, reserving to herself for her 
life the usufruct of the property in question in this suit. 
Apparently they based their judgments on a decision of the 
Board in 1867,in Nawab Umjad Ally Khan v. Mussummat 
Mohumdee Begum (1). 

It had been contended on behalf of the plaintiffs before 
the Judicial Commissioners that there had been no possession 
of this property now in question, given to or taken by Lutf 
Ullah Khan, and that, consequently, the gift was void under 
the Mohammedan law, but they considered that the clear 
intention of Munni Bibi as shown by her deed was that the 
title to this property should immediately vest in Lutf Ullah 
Khan, and that she should have no right to sell, mortgage, 
or otherwise dispose of the property, and they found that 
as the usufruct was reserved for her life by Munni Bibi, it 
was not possible for physical possession of the property in 
the suit to be given to Lutf Ullah Khan in Munni Bibi’s 
life-time. In the opinion of the Judicial Commissioners, 
everything which was reasonably possible to make perfect 
the gift had been done and that nothing more was required 
to make the gift a good gift according to Mohammedan law. 
The Judicial Commissioners by the decrees of the 19th De- 
cember, 1917, set aside the decree of the Subordinate Judge, 
and dismissed the cross-objections and the suit. From the 
decrees of the Judicial Commissioners these consolidated 
appeals have been brought. 

Their Lordships will now consider whether the document 
of the 7th March, 1884, may be regarded, so far as the pro- 
perty now in question is concerned, as a Mohammedan Will, 
and if it is nota Mohammedan Will, but is a deed of gift, 
then the question arises whether in the circumstances of 
this case the gift of this property to Lutf Ullah Khan be- 
came a valid gift under the Mohammedan law applicable to 
Sunnis. k 

In construing the document of the 7th March, 1884, it 
has to be borne in mind that in Mohammedan law the broad 
distinction between a gift (hiba). and a bequest (wasiat) is 
that in the case of a gift the immediate right of property in 
the subject of the gift is conferred, and in the case of a 
bequest the vesting of the right of property is postponed. 
Owing to the fact that there is in India no uniform or accurate 
system of conveyancing; and to the fact that deeds and 
Wills are, mm India, as a rule most inartificially drawn up, 


(1) [1867] 11 M. TA, 507 at 547, 548. ° 
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frequently by persons not possessed of legal knowledge, it is 
often difficult to ascertain with certainty what was precisely 
intended by the document, and in some cases to ascertain 
whether the document was intended to operate as a deed of 
gift or as a Will. Their Lordships have, for the following 
reagons, come to the conclusion that the document of the 7th 
March, 1884, cannot be regarded in any respect asa Will. 


On the 7th March, 1884, Munni Bibi was, as she recited 
in the document, the owner in possession of the entire pro- 
perty of the’Ilaqa (the Taluga of Agar Buzurg) which her 
husband had bequeathed to her, and she was also the owner 
in possession of the 4 annas 5 pies share in Mauza Gundhia ; 
that 4 annas 5 pies share and the Taluqdari property con- 
stituted her zamindari estate. As their Lordships read 
the deed, Munni Bibi by it made a gift to Lutf Ullah Khan 
of “ my movable and immovable property, all my zamindari 
and lambardarit estate, etc.,” reserving to herself for her 
life the usufruct of the property now in question, but making’ 
it clear that by that reservation of the usufruct she did not 
reserve to herself any right to transfer by mortgage or sale 
or gift any part of the property. As their Lordships read 
the deed, it was intended to be and to operate as an immediate 
and irrevocable disposition of all Munni Bibi’s movable and 
immovable property, and all her zamindari and lambardari 
estate mentioned in the deed and in the schedules to it, 
subject to the reservation for her own use during her life- 
time of the usufruct of the property in question here, and 
it must be construed as a deed of gift and not as a Will. 


The reservation of the usufruct did not by itself make 
the gift of the property now in question void under Moham- 
medan law. So far as that is concerned, there is the authority 
of the Board in Nawab Umjad Ally Khan v. Mussummat 
Mohumdee Begum (1), for that statement as to Mohammedan 
law, although the parties in that case were Shias and not 
Sunnis. But in the Courts below and in this appeal it has 
been contended that the deed of the 7th March, 1884, is 
void so far as it purported to be a gift of the property in 
question ia this suit on the ground that no possession was 
actually taken of this particular property, and no mutation 
of names in respect of this particular property was obtained, 
by Lutf Ullah Khan until Munni Bibi had died in 1906. 


That contention has raised a question by no means easy of 
solution. The solution of that question depends upon what 
are the facts here and upon what is the rule of Mohammedan 
law applicable to those facts. In considering what is the 
Mohammedan law on the subject of gifts inter vivos their 

(1) 1867] 11 M. B As, 517. 
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Lordships have to bear in mind that when the old and 
admittedly authoritative texts of Mohammedan law were 
promulgated, there were not in the contemplation of any one 
any Transfer of Property Acts, any Registration Acts, any 
Revenue Courts to record transfers of the possession of 
land, or any zamindari estates, large or small, and that it 
could not have been intended to lay down for all time what 
should alone be the evidence that titles to lands bad passed. 
The object of the Mohammedan law as to gifts apparently 
was to prevent disputes ag to whether the donor and the 
donee intended at the time that the title tothe property 
should pass from the donor to the donee, and that the handing 
over by the donor and the acceptance by the donee of the 
property should be good evidence. that the ;roperty had 
been given by the donor and had been accepted by the donee 
as a gift. ° 
For a valid gift inter vivos under the Mohammedan law 
applicable in this case, three conditions are necessary, which 
their Lordships consider have been correctly stated thus :— 
“ (a) Manifestation of the wish to give on the part of the 
donor; (b) the acceptance of the donee, either impliedly or 
expressly ; and (c) the taking of possession of the subject- 
matter of the gilt by the donee, either actually or construc- 
tively.” (“‘ Mahommedan Law,” by Syed Ameer Ali, 4th Ed., 
Vol. I., p. 41). In their Lordships’ opinion, the whole zamin- 
dari property mentioned in the deed, and not parts of it 
ouly, must, for the purposes of this case, be regarded as 
one property, the taking possession of any part’ of it being 
constructively a taking possession of the whole. The wish of 
Munni Bibi to give that property to Lutf Ullah Khan and his 
acceptance of it on the 7th March, 1884, are clearly manifest 
from a perusal of the deed which he received and acted 
upon. The question is, did Lutf Ullah Khan actually or 
constructively take possession of the property in question in 
this suit? That he did not, until Munni Bibi’s death in 1906, 
take physical possession of Mauza Mundia Misir, the 4 annas 
5 pies share in Gundhia or the two groves, the house and 
sir land in Jalalpur, or apply for mutation of names in his 
favour in respect of these particular properties, is admitted. 
On the execution of the deed of gift in 1884, Lutf Ullah 
Khan did obtain mutation of names in his favour of all the 
other zamindari property, and from the 7th March, 1884, 
until Munni Bibi died in 1906, he paid the Government 
Revenue which became due in respect of the Taluqdari part 
of the property now in question. If Lutf Ullah Khan had 
received after the 7th March, 1884, and before Munni Bibi 
died in 1906, any of the rents or profits of the property now 
in question, he would be held to have received them as a 


VOL. XxX.] UIGH COURT . 1005 


trustee for Munni Bibi, although the title to the corpus of 
the property was in him. In their Lordships’ opinion Latf 
Ullah Khan must be regarded as having been constructively 
in possession, although notin physical possession of the 
corpus of the property now in question from 1884 until 1906, 
and the gift was a valid gift. 

Their Lordships will accordingly humbly advise His Ma- 
jesty that these consolidated appeals should be dismissed 
with costs. 

Appeal dismissed. 


Watkins é Hunter.—Solicitors for the appellants. 


Barrow, Rogers @ Nevill.—Solicitors for the respond- 
ents. 
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HIGH COURT. 


CHAKKHAN LAL (Defendant) 
' versus 
KANHAIYA LAL (Plaintiff).* 

Court Fees Act (VII of 1887), Article 1—Set of — Damages claimed— 
Liability for Court fee—Application_ by defendant asking time for 
payment réfused— Revision. 

Plaintiff claimed a large sum from defendant on the basis of a 
simple mortgage. Defendant filed a written statement claiming a 
set off and asking a decree for a small amount against the plaintiff. 
The trial court held that defendant was not entitled to have his 
claim énquired into and determined unless he first paid anad valorem 
court fee on the entire amount claimed as damages. Defendant 
prayed for a month’s time to pay in the required fee. The appli- 
cation was refused. 

Held, that the order complained of amounted to no more than 
refusing to adjourn and an application in revision did not lie. 

Held, further, that the order requiring defendant to pay an ad- 
valorem court fee on the full amount of the damages claimed, is a 
good order, regard being had tothe first article of the first schedule 
to the Court Fees Act. Buddkoo Laly. Mewa Ram, 19 A. L. J. 
Re, 558, followed. 

Cıvıl Revision from an order of Basu Priya CHARAN 

AGARWAL, Subordinate Judge of Agra. 


Narain Prasad Asthana, for the applicant. 
Lalit Mohan Banerji, for the opposite-party. 
The judgment of the Oourt was delivered by 


Praaort, J.—This is an application in revision of a some- 
what peeuliar nature. We do not wish to go into Unessential 


* Civ. Rev No. 66 of 1922. 
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facts, but the following facts require to be noted. On the 
4th of January, 1921, a plaint was filed, ostensibly on a sim- 
ple mortgage. The claim was for a large sum in excess of 
Rs. 20,000. On the 13th of July, 1921, one of the defendants 
filed a written statement, a lengthy document, raising a large 
number of pleas. It was, however, an important part of the 
defendant’s case that, by reason of certain facts stated by 
him, the plaintiff had become liable to him in damages for a 
sum which actually exceeded the amount of theclaim. In 
the written statement the amount of this excess was put at 
Rs. 415, and, undoubtedly, the defendant @hakkhan Lal 
asked for a decree in his favour for this amount. He offered 
further to pay additional court fees if it should be found 
that a larger sum was dueto him; but he contended all 
along that he was only liable to pay an ad valorem court 
fee on such sum as might be found due to hime in 
excess of the sum dueto the plaintiff on the mortgage 
transaction which was the basis of the suit. The trial court 
fixed a number of issues onthe 22nd of July, 1921, and 
the 3rd of these issues raised the point whether the 
defendant, Chakkhan Lal, was not bound to pay an ad 
valorem court fee onthe entire sum claimed by him as 
damages, before this portion of his defence could be enter- 
ed into. For reasons which we need not consider, the case 
was set down for hearing on the 25th of January, 1922, and 
following days. After arguments had been heard on the 
25th of January, 1922, the trial court pronounced judgment 
on the first three issues in the case, and, on the 3rd issue, 
found against the defendant, Chakkhan Lal. It held that 
he was not entitled to have his claim for damages enquired 
into and determined in this trial, unless he first paid an 
ad valorem court fee on the entire amount claimed as damages 
in his written statement. On this the said defendant asked 
the court to adjourn the hearing of the suit and to give him 
a month in which to pay the additional court fee required. 
The court refused to adjourn and, no doubt, by the terms 
of its order, implied that it would not now receive the court 
fee in question if it should be tendered at any future date. 
We must note, however, that this question has not been 
brought to a direct issue, because the defendant made no 
attempt to tenderthe amount of the court fee in question, 
but came up to this Court in revision against the court’s 
order of the 26th of January, 1922. Now, in its actual effect, 
that order is no more than an order refusing to adjourn the 
hearing of a pending suit. No doubt the opinion is implied 
that Chakkhan Lal, defendant, will not be allowed, on any 
future date, to make up the deficiency in the court fee on his 
written statement ; but, as we have remarked above, that par- 
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ticular point was not brought to a direct issue by the tender- 
ing of the court fee required. We found it necessary to hear 
arguments in the course of which the merits of the dispute 
were laid before us, because it was impossible for u3 to deter- 
mine the question whether the application really fell within 
tbe purview of the revisional jurisdiction of this Court until 
we had been put completely in possession of the facts. We feel 
bound to hold, however, that the order complained of is not 
one against which an application in revision lies. We are - 
bound to follow the principles laid down by the Fall Bench in 
the case of Buddhoo Lael v. Mewa Ram (') and, certainly, the 
record now btfore us: is not the record ofa case which has 
been decided. We propose to dismiss the application on 
this ground alone; but having heard so much in the way 
of argument, we think it is just as well that we should add 
the following three remarks. We pronounce no opinion 
one way or the other on the propriety of the trial court’s 
refusal to adjourn the hearing of the suit onthe 26th of 
January, 1922. Secondly, we are of opinion that the order 
requiring the defendant to pay an ad valorem court fee on 
the fall amount of the damages claimed in his written state- 
ment was a good order, regard being had to the first article 
of the first schedule to the Court Fees Act. It must be 
borne in mind that this article was amended at the time of 
the enactment of the ‘present Civil Procedure Code, Act V 
of 1908, and that rulings prior to the date of the said amend- 
ment must be very cautiously used. Finally, we think it 
only fair to the defendant Chakkhan Lal and to the parties 
to say that, if at any time when this suit is actually pending 
in the court below and that court is still seized of the entire 
case, the defendant Chakkhan Lal comes in to court and 
tenders for the acceptance of the court the amount of the 
court fees necessary in order that his written statement 
may be properly stamped according to law, it seems to us 
a matter for very serious consideration by the trial court 
whether that court would have jurisdiction to refuse to accept 
those court fees. With these remarks we dismiss the appli- 
cation with costs. 4 
Application dismissed. 


(1) [1921] 19 A L. Je Re 558. 
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RAM SARUP ann otTHeERs (Decree-Holders) 
ver Bus 
NARAIN DAS (Judgment-Debior) .* 
Decree—Passed against a person in his personal and representative 
capacity—Ap plication to set aside preliminary decree refused-—Whether 
final decree to be executed, 

A preliminary decree for sale on a mortgage was passed in April, 
1920, against several defendants among whom were one Z and one 
N. To npe 1920, the decree-holder applied fer a final decree 
stating that Z had died since the preliminary decree and W, who 
was his legal representative, was already on the record. The court, 
without issuing any notice, passed the final decree against Vin 
his personal capacity and as representative of Z. When the decree 
was put in execution, XW objected on the ground that Z having died 
before April, 1920, the preliminary decree was a nullity and, there- 
fore, the final decree could not be passed. He also applied to 
have the preliminary decree set aside. The court dismissed the 
application holding that there was no proof that Z had died before 
April, 1920. But while deciding the objection of W to execution, 
it came to the conclusion that Z had died before 1920, and the final 
decree was a nullity. He/d, that the court below was wrong inas-_ 
much as the final decree was not passed against any deceased per- 
son, it being passed against V who was contesting the execution 
application. 

First APPEAL from an order of Basu Gauri PRASAD, 
Second Additional Subordinate Judge of Aligarh. 


Panna Lal, for the appellants. 
M. L. Agarwala, for the respondent. 
The judgment of the Court was delivered by 


Piaaort, J.—This is a decree-holders’ appeal in an exe- 
cution matter. Technical questions of law -have been raised 
on both sides, for the determination of which it is necessary 
to examine carefully and in detail the proceedings of the 
court below from the date of the inetitution of the suit to 
the passing of the order under appeal. The suit was one 
on a mortgage. It was instituted on the 12th of December, 
1916, and there were a large number of defendants. The 
case came before the trial court on the 2nd of March, 1917, 
when it was found that only one defendant, named Nanhn, 
had entered an appearance. Service on all the other defend- 
ants was found to have been sufficient and an order was 
passed that the hearing of the suit would continue ex parte 


as against all these other defendants. Nenhu applied for 


time, and, it appears, that the hearing of the suit was con- 
siderably delayed on this man’s application. We are told 
š * E. F. A. No. 495 of 1921 s 
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that the reason for this was that Nanhu was absent on field 
sérvice, but we are not really concerned with the reason for 
the delay. It is sufficient for us to note that a preliminary 
decree for sale under the provisions of Order 34 rule 4 of 
the Code of Civil Procedure was finally passed on the 8th 
of April, 1920, the date fixed for payment being the 8th of 
October of the same year. On the 8th of November, 
1920, the decree-holders presented an application asking the 
court fo prepare a decree absolute for sale under Order 34 
rule 5 of the*Code of Civil Procedure. They recited the 
necessary fact that no payment had been made under the 
preliminary decree. They went on to assert that three judg- 
ment-debtors named in the application had died in the 
interval since the passing of the preliminary decree of the 
8th of April, 1920. The names of two of these persons and 


the proceedings taken in respect of them are no concern of. 


ours at present. The third judgment-debtor, alleged to 
have died in the interval, between the 8th of April and the 
8th of November, 1920, was one Zahiri Mal. In respect of 
this man if was stated in the decree-holders’ application that 
.his legal representative was Narain Das, already impleaded 
on the record as a defendant in his personal capacity. There 
ought to have been a formal prayer that the legal represen- 
tatives of the other two deceased judgment-debtors or 


defendant should be brought on to the record and that an. 


entry be made onthe record that Narain Das is now im- 
pleaded as the legal representative of the estate of Zahiri 
Mal, as well as in his personal capacity. As a matter of 
fact the only prayer in the application was that the names 
of the deceased defendants be removed from the record and 
a final decree passed against other defendants. This appli- 
cation of the 8th of November, 1920, was supported by aff- 
davit but the court did not cause notice of the application 
to issue, either to Narain Das or to the persons named as 
the legal representatiyes of the other ‘deceased defendants. 
Apparently the court acted upon an incorrect and misleading 
office report, in which it was stated that the legal represen- 
tatives of the deceased defendants named in an affidavit 
‘Care already on the record”. On the strength of this report 
the court caused to be passed, on that very same date, 
namoly, the 8th of November, 1920, a decree absolute for 
sale. In this decree Narain Das appears asa judgment- 


debtor both in his personal capacity and as representing the | 


„estate of the deceased defendant, Zahiri Mal. 

On the 17th of January, 1921, the decree holderg applied 
for exectttion of this final- decree, and, on the 18th of Feb- 
-ruary,. 1921, Narain Das filed an objection in which he 
alleged that Zahiri Mal had died prior to the passing of the 
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preliminary decree on the 8th of April, 1920, and contended 
that the decree, as it stands, is incapable.of execution. His 
prayer was that the application for execution made by the 
decree-holders may be struck off. In this application to 
the cow't Narain Das does not say that he himself is not, in 
fact, a proper person to be brought on to the record as the 
legal representative of the estate of Zahiri Mal, or suggest 
any other person or persons as the proper legal represen- 
tatives of the said defendant’s estate. Further, on that 
same date, namely, the 28th of February, 1921, Narain Das 
presented another application to the court. This was that 
the ex parte decree of the 8th of April, 1920, that is to say, 
the preliminary decree for sale, should be set aside under 
Order IX rule 13 of the Code of Civil Procedure. It ig not 
clear why he did-not apply to have the final deeree af the 
8th of November, 1920, which was also ew parte as against 
him, set aside; but the application on the record relates 
only to the preliminary decree. In this application it was 
definitely alleged that Zahiri Mal had died on the 28th of 
May, 1919. The court disposed of the application by an 
order of the 27th of June, 1921. It is not necessary for us 
to criticise that order, but there can be no doubt as to its 
meaning and effect. The court noted that in the month of 
February, 1917, Zahiri Mal had been personally served with 
notice of the suit. It took up the position that Zahiri Mal 
having admittedly died on some subsequent date, the burden 
of proving the date of his death was on the party which 
asserted that death to have occurred prior to the 8th of 
April, 1920. It went on to note that Narain Das had laid no 
evidence before it to prove the allegation that Zahiri Mal 
had died onthe 28th of May, 1919, or was dead when the 
preliminary decree was passed on the 8th of April, 1920. 
On this ground it dismissed the application of Narain Das 
to have the ev parte decree set aside. This order is dated 
the 27th of June, 1921. - 


About a month later, the court proceeded to dispose of 
the objection of Narain Das to the execution of the final 
decree of 8th November, 1920. In this proceeding it 
appears to have taken evidence as to the date of Zahiri Mal’g. 
death and records the finding that this defendant had, in 
fact, died on the 28th of May, 1919. Referring then to the 
principles laid down in two reported decisions, the court 
holds, not that the preliminary decree of the 8th of April, 
1920, which it had already refused to set aside, is, in any 
way, defective or inoperative ; but that the absolute decree 
of the 8th of November, 1920, is a nullity and carfnot be put 
into execution. The formal order passed on this finding is 
that the objection be allowed with costs, Against this order] 
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the dearee-holders have appealed and they have complicated  . Orv 
matters further by electing to implead Narain Das alone. 1092 


This has obliged us to consider what is the position of. — 

the remaining judgment-debtors as matters now stand. We Ram Sanur 
find that the record shows traces of some intention to pro- 
ceed with the execution against the judgment-debtors other eee 
than Narain Das. But on the 26th of July, 1921, the day Piggott, J, 
after the order allowing the objection of Narain Das, the 
court records a note to the effect that the decree-holders 
are taking no steps against the remaining judgment-debtors, 
- and repeats ifs opinion that the decree is incapable of 
execution. Fer these two reasons it orders the application 
for execution to be struck off without the realization of any 
part of the decretal money. 


_ The decree-holders, in their memorandum of appeal to this 
Court, have expressly taken the ground that, in any event, 
the decree under execution could not be treated as a nullity 
as against the judgment-debtors other than Narain Das. 
They would undoubtedly have succeeded upon this plea if 
they had impleaded the remaining judgment-debtors as 
respondents to the appeal. As the case now stands, we 
shall have to leave it to them to take action by way of a 
fresh application for execution in the court below, whereas, 
otherwise, we should have been in a position to direct that 
court to re-admit the application of the 17th of January, 
1921, on to its pending file and to proceed with it according 
to law. -Otherwise we do not see that their failure to implead 
the remaining jodgment-debtors in this court affects the 
position. They have appealed against an order allowing 
the objection of Narain Das, and none of the remaining 
judgment-debtors has taken any objection to the execution 
of the decree. It must not be understood, therefore, that the 
omission of the decree-holders to implead all the judgment- 
debtors, as respondents to this appeal, leaves in existence 
any order having the effect of res judicata so as to prevent 
the execution of this decree against the judgment-debtors 
other than Narain Das, upona fresh application being. 
made. 

As a matter of fact the court below was not only clearly 
in error, in our opinion, if it intended to hold, though we 
„are not certain that it. did so intend, that the decree was 
incapable of execution against the judgment-debtors other 
-than Narain Das; but it was also in error in holding that 
the decree was incapable of execution against Narain Das. 
Our attention has been drawn to several cases bearing on the 
question. of law dealt with in the judgntent under appeal. 
The case of this -sourt, on which the court below relies, is 


v. 
Nagarn Das. 
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1922 


Rau Sarup 


” D. 
Narain Das, 


Piggott, J. 
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that of Sripat Narain Rai v. Tirbeni Misra 0). We have 
also been referred to decisions of this Court reported in 
tub Ali v. Dwarka Das (*) and Imam Uddin v. Sadarat 
i (83). There is also a decision of their Lordships of the 
Privy Coungil in the case of Raj Chunder Sen v. Ganga Das 
Seal (#) which has been relied upon on behalf of Narain 
Das. What distinguishes the case now before us from all 
these, is the plain fact that the decree sought to be executed, 
namely, the final decree of the 8th of November, 1920, was 
not passed against any deceased person. The decree, ag it 
stands, is against Narain Das personally and Narain Das as 
representative of the deceased defendant, Aahiri Mal. It 
may be that in passing this decree on the 8th of November, 
1920, the trial court acted hastily and upon an affidavit in 
which an essential fact was incorrectly stated. We have 
suggested, in our review of the facts, that the trial court was 
misled by an incomplete and inaccurate office report. It 
may well be that an application by Narain Das, to have this’. 
final decree of the 8th of November, 1920, set aside as against 
him, would have been a very difficult application for the 
decree-holders to resist. The fact remains that no such 
application was ever made and that the attempt made by 
Narain Das to achieve this same purpose indirectly, by 
getting the preliminary decree of the 8th of April, 1920, set 
aside, was, rightly or wrongly, defeated by the court’s order 
of the 27th of June, 1921. The execution court is bound 
by the terms of the final decree. The cases which have 
been relied upon in argument only lay down this principle 
that if the decree is against a person who was dead on the 
date on which the decree was passed, the execution court 
is entitled to go into the question of the death of the defend- 
ant concerned, and, if satisfied that the decree was passed 
against a dead person, to treat it as a nullity so far as that 
deceased person is concerned. What we are asked to do 
here is to treat as a nullity a final decree for sale which was 
not passed against a deceased person, but against the res- 
pondent Narain Das as the legal representative of the estate 
of another defendant, Zahiri Mal, who had died pendente 
lite. The grounds upon which the court below was asked 
to ignore the terms of this final decree were that it was 
based upon a preliminary decree which had been wrongly 
passed against a deceased defendant, and that the said 
final decree itself had been based upon an -incorrect affidavit 
of facts and without proper notice to the judgment-debtor 
principally concerned, namely, the objector Narain Das. 
These may be good reasons for setting aside the decree of the 
G) fz98] I L. RY 40 All, 423 (2) [1904] A. W. N., 44 
(3) [1920] 7 A. L. J R, 228. (4) [1904] I L. Ra 31 Cal, 487. 
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8th of November, 1920 ; but they are not good reasons in law Ovir 
for treating it as a nullity or refusing to execute it accarding 1998 

to its terms. For these reasons we allow this appeal and 

set aside the order under appeal. The record will go back Rau Sanur 
to the court below and it will be for the decree-holders to v. 
make such application as they think proper for the further ce: Das. 
execution of the decree. They are entitled to their costs as p; agott, J. 
against Narain Das, in this Court and in fhe court below. pies 


Appeal allowed. 


THE END. 
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Abatement—Heirs of deceased, 
rights of. 


See Code of Civil isi i 
der XXII, rule 4 


——-——Order 6 LI ap sal- 
ae f—If app 
No appeal lies ramsi an order 
declaring that an appeal had abated. 
Hamida Bibi v. Ali Hussain Khan, 
[1805] I L. R, 17 All, 172 and 
‘Wilayat Hussain v. Ram Lal, [1914] 
-12 A. L. J. R, 1113, followed 


Muhammad Ismail v Manohar 
Das ë . ; 


“Absolute estate—Donee 
See Will—Construction 


Accord and Satisfaction—C eave 
cashed. 


See Contract Act, Sec. 63 


Accretion — Husband's estate— 
Property purchased out of savings by 
Hindu widow 


Sec Hindu Law—Alenation by wi- 
dow. 


Ackhowisdement Mukhtar-ı- -am 
—Validity of. 


See [imitation Act, Sec. 19 


Acquiescence—Chabutra in Can- 
tonment—Demolition. 


See Works of Defence Act 


Act XXVI of 1920, Section 3? (i) 
—Not applicable to case of a decree 
passed before that Act came nto 
force—Civil Procedure Code (Act V 

of 1908), Order 45, rule 7—Applica- 
lion for deposil presented within 
period—Order permitting deposit 
passed afte: expiry of period—II’he- 
ther deposit invalid. 


Act XXVI of 1920, Section 3 (i) 
is not apphcable ın thé case of an 
appeal to the Privy Council from a- 
decree passed before the coming into 
force of that Act; such an appeal is 

overned by Order 45 rule 7 of the 
Code of Civil Procedure, 1908, as it 
existed prior to its amendment by 
that Act. 

Where, within the period atlowed 
by Order 45 rule 7 an application 
was made that the amount of the 
deposit might be received in cash 


128 


575 


2i4 


Act XXVI of 1920—(coscld ) 
and invested in Government securi- 
ties, and the Order made was, “lay 
before the Bench concerned”, and 
on the next sitting of that Bench an 
order was made that the money might 
be received, but in the interval the 
period had "expired : Heid, that the 
deposit was to be deemed to have 
been duly made. 

Debi Rai v. Prahlad Das ; 

Adjournment, date of—Parties to 
be eioriied ASit for partition 


See Ex parte decree 


Adoption—Mahratia widow's 
power, 


See Hindu Law—Mahratta School. 
Orphan—Validity 
of. 


Sec 
rules of 


Adverse possèssion=H idu tei- 
dow—Family settlement. 


See Family settlement 


Hindu baw Mitakshans, 





A ol diin z 
over possession—Time expired— 


Limilahon 
See Limitation Act, Art. 139 


Right set up 
by—Suit for possession—Limilation 


See Civil Procedure Code, Sec. 47. 


“ Affirmed the decision "—A ppeal 
—Privy Council. 


See C. P. C., Section 110 


Agra Tenancy Act (II of igor). 
Section 20—Usufrucinary mortgage 
of occupancy holding—Personal 
éovenani—Suil to recover morigage 
money—Contract Act (IX of 1872), 


section 24 


Ina smt, purporting to be one 
unde: Section 68 of the Transfer of 
Property Act, by a usufructuary 
mortgagee of an occupancy holding 
to recover the mortgage-money on 
the basis of a personal coverant to 
pay it: 

Held, that the entire contract of 
mortgage was void under section 24 
of the Indian Contract Act, and that 
being so, the personal convenant in 
the mortgage bond also fell along 
with the contract of mortgage, 


- Pace, 
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Agra Tenancy Act (II of xgor) 
—(conid.) 


Kanhai v. Tilak, [1912] 16 1. C., 42, 
- Murlidhar v. Pem Raj, [1899] 22 
All., 205 and Bhawani Prasad v 
Ghúlam Muhammad, [1895] 18 All., 
121, referred to. ` 


Har Prasad Tewari v. Sheo Go- 
bind Tewari >. be be 


Section 22 
—N. W. P. Rent Act (XU of 1881), 
Section 9—Occupancy tenani—In- 
heritance—Widow succeeding to 
tenancy before present Tenancy Act 
—Reversioners claiming on her death 
—Sharing in the cultivation of the 
original tenani necessary. 


Where a Hindu occupancy tenant 
died before the present Tenancy Act 
was in force, and was succeeded by 
„his widow, and upon her death, 
which took place after that Act had 
come into force, certain persons 
claimed to succeed as reversioners : 
held, that the succession was govern- 
ed by the Hindu law as modified by 
Section 9 of the N. W. P. Rent Act 
XII of 1881, and the reversioncrs 
were not entitled to succeed to the 
tenancy unless they had shared in 
the cultivation with the deceased 
tenant. 


Bechu Singh v. Baldeo Singh 


_—_ — Section 22 
—Occupancy rights created under 
Act X 1859 — Tenant succeeded 
by widow—Widow's death after 
passing of Act II of rgor—Succes- 
sion to tenancy—What law governs. 


Once Nanhe Singh, an occupancy 
tenant, died about 1868 and was suc- 
ceeded by his widow Mussamma 
Nankai. She made a gift of th 
occupancy holding to the defendant 
in 1893 and died in 1915 The piain- 
tiffs as reversioners of Mussammat 
Nankai sued for possession: Held 
that occupancy rights were created 
for the first time by the provisions 
of section 6 of Act ro of 1859 and 
were under that Act neither herit- 
able nor transferable. Mussammat 
Nankai’s possession must be taken 
to be one in her own right and suc- 
cession to the tenancy should, be 

overned by section'22 of -the Agia 
enancy Act (No. 2af.1901) and the 
plaintifi’s claim was bound to fail. 

Manpafl Singh v. Raj Partab Singh 
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Agra Tenancy Act (II of Igor) 
—(conid.) + 


Section 57 
(c)—Ejectmeni—Non-payment of 
rent—No decree for arrears passed 
—E fect of. 

4 claiming 
took possession of his property and 
mortgaged’ a part of it to one R. 
The mortgagee was put in possession. 
Later on the plaintif instituted a 


| suit against A claiming the whole 


property as heir and successor of K 
and gota decree Hethen sued R 
for cancellation of the mortgage 

The suit was compromised, R being 
allowed to retain possession as tenant 
who could not be ejected so long as 
he paid the rent. In a suit'for ejecty 
ment instituted on the ground that 
no rent was paid: held, that the 
compromise was valid but R could 
not be ejected, otherwise than under 
the provisions of the Tenancy Act, 
and so long as a decree for arrears 
of rent was not passed, the suit for 
ejectment could not succeed. 


Kuber Das v. Ram Din Kalwar .. 
Sections 95, 


167—S uit for declaration—Effect of i 


sumi being declaration that defend- 
ants only tenants-at-will—Jurisdic- 
tion. 


One I, was an occupancy tenant of 
the plaintiff. On his death the de- 
fendants, sons of one G, applied for 
mutation of their names in his place 
alleging G to be the adopted son of 
L. Waite the proceedings were pend- 
ing, the plaintiffs brought this suit 
in the Civil Court for declaration 
that G was not the adopted son of L. 
In their plaint they said that the de- 
fendants were non-occupancy tenants 
of the plaintiffs and not occupan 
tenants as claimed by them: Held, 
that a suit under-section 95 (a) or 
(b) of the Agra Tenancy Act could 
be filed by either party in the Re- 
venue Court and the Civil Court had 
no jurisdiction to entertain the pre- 
sent suit. 


Held, further, that an appeal 
against an order ina suit under section 
95 lay to the Revenue Court and the 

istrict Judge had no jurisdiction to 
entertain the appeal and, consequent- 
ly, section 197 of the Agra Tenancy 
Act did not apply. 5- 


Jagannath v Balwant Singh 


., 


asa successor of K _ 
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Agra Tenancy Act (II of rgor) 
—(contd.) 
SCHON OZ 
—Rent payable in kond—Recovery of 
money as rent. : 


Under an agreement between a 
landlord and a tenant, the latter was 
to give half the produce of the land 
to the former as rent. The tenant 


did not sow any crop ina particular 
year and the landlord -sued him in 
Oourt of Small Cau8es for recovery 
of damages for not sowing the crop. 
Held, that the suit was one which 
was contemplated by section 102 of 
the Agra Tenancy Act and was 


maintainable in Revenue Court only. 


Inderpal Singh v Bafati 


ECHO OE 
—Suiut for profits—Dccree to be on 
aciual collection unless clause (2) of 
the section applies—Negligence, 1f 
can be inferred from aricars. 


In a suit for profits under section _ 


164 of the Agra Tenancy Act the 


plaintiffs can only get a decree for ” 


their share on the actual collection 
unless they can come within clause 
(2) of the section in which case they 
are entitled to a decree on gross 
rental, 

Held, also, that the mere fact that 
a large proportion of the rents of a 
particular year remained unpaid would 


not necessarily lead to an inference 

of negligence on the part of the 

Lambardar. Chhabraji Kunwar v. 

Ganga Singh, [1920] L E.R, 43 

AIL, 29, followed. i 
Jodht Ram v. Kaunsilla 


m Section 177 
—Order passed under section 144, 
Civil Procedure Code, by Revenue 
Court not appealable to the Civil 
Court. 


An application for restitution must 
be made to the courtof first instance 
and no separate suit is maintainabte. 
Where a decree for ejectment passed 
by a Revenue Court (Assistant Col- 
lector of the First Class) was 
executed, but, subsequently, the dec- 
ree was reversed on appeal by the 
District Judge whose decree was 
confirmed by the High Court: held, 
that application for 1estitution must 
be made to the trial (i. e., the 
Revenue) Court. That Court havin 
refused to @irect restitution, khel 
the order did not amount to a 
“ decree sand was not appealabie to 
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Agra Tenancy Act (II of 1901) 
—(contd.) 


the Civil Court. Zohre v. Mangu 
Lal, [1906] 28 All., 753, applied. 


Kashi Prasad Singh v. Balbhaddar 
Singh 8 AG 





Section 201 
—Determination by Revenue Couri 
of question of proprietary title— 
Res judicata. 


Ordinarify, the Revenue Courts in 
this Province have no jurisdiction 
to determine questions of title, but 
under the provisions of sections 199 
and 201 of the Agra Tenancy Act 
special jurisdiction has been con- 
ferred upon Revenue Courts in 
virtue of which they are empowered, 
in gtven circumstances, to decide 
questions of title. 


The decision of a Revenue Court, 
passed under section 201 as wehl as 
under section 199 of the Agra Ten- 
ancy Act, in the exercise of its 
jurisdiction to decide a question of 
title, will operate as res judicata and 
prevent the tral in a subsequent 
suitin a Civil Court of any issue 
relating to the same proprietary 
right. 


Hanwant Singh v. Jhamola Kun- 
war eS: be ed 
Section 20I 
—Evidence — Presumption —Record 
of plaintiff's share, alteration in— 
ow to give effect to. 


Where, ina suit for profits, it is 
found that an alteration im the 
reventic record as to the plaintiff's 
share in the property has been made 
prior to the institution of the suit 
but during the period for which the 
profits are claimed, itis the duty of 
the court to consider the order by 
which the alteration was made and 
to give effect to the intention of the 
said order. If, for instance, a plain- 
uff was the recorded proprietor of 
an eight-anna share in a mahal dur- 
ing the first year of the period in 
respect of which profits were claimed, 
and ıt were shown that after the 
close of that year he had been re- 
corded as proprietor of a four-anna 
share only, upon a finding that he 
had transferred his interest in the 
remaining four annas share after 
the close of the first year in suit, 
then the duty of court would be to 
give effect to the entries year by 
year, calculating the profits tor each 
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“Agra Tenancy Act (II of 1901) 
—(concld.) 


year on the basis of the record as 
1t stood in respect of the said year 
in the revenue papers. When, how- 
ever, itis clear, upon an examuna- 
tion of the order passed by the 


Revenue Court, that the alteration ` 


made in respect of the extent of the 
plaintiff’s shaxe was intended to be 
a correction of a previously erro- 
neous entry, and was not passed 
upon any alleged transfer having 
occurred during the years covered 
by the suit, then the Revenuc Court 
is bound to give effect to the entry 
as it stood on the date of the insti- 
tution of the suit. 


Durga Prasad v. Hagari Singh, 
pon] I. L. R, 33 All, 799, Lachman 
rasad v. Shuabo Kunwar, [1920] 
18 A. L. J. R, 1008 and Mubarak 
Fatima v. Muhammad Quli Khan, 
[1921] 19 A. L. J. R., 732, referred to. 
Mubarak Fatima v. Muhamma 
Quli Khan... ie 54% 
— c Sechon 202 
— Applicability of — Agricultural 

holding. 

See Fraud—Lease granted to de- 
fraud ` E es $i 

Ajmer Regulation (III of 1877), 
Sections 6, 9-—Pre-emplion—“Sale”, 
definition of—Whether right of pre- 
emption arises where no sale-deed 
has been executed. 

The principles laid down in the 
ruling in Begam v. Muhammad Ya- 

ub, I. L. R, 16 All., 344 should be 

oltowed in cases where a riglit of 
pre-emption is claimed under the 
statute law of Ajmer-Merwara. 


Hence, where land was sold in 
Ajmer-Merwara and the vendee paid 
the price and obtained possession, 
but no sale-deed was executed as 
required by Section 54 of the Trans- 
fer of Property Act: Held, thata 
right of pre-emption arose. 


Ram Stikh v. O’Nea! 


Alienation—Hinds widow—Pur- 
chaser’s rights. a 
See Hindu Law—Alkenation by 


widow $ : 7 
No ie- 








gal necessity. e. 
Sec Transfer of Property Act, 
Sec. SI ae os i 
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Alluvial accretion—TJiile to— 
“Gradual, slow and imperceptible,” 
meaning of—Luglsh 1ule—Bengal 
Regulation XI of 1825, Section 4— 
Applicability to Madras. 


A certain lanka formed by allu- 
vion in the bed of the Godavari 
river, in the Madras Presidency, had 
been tn possession of the respond- 
ents. The Government of India 
claimed title to this länka and levied 
penal assessment. TAcre were con- 
current findings of the Courts, ın 
India that the lanka in dispute had 
been formed lateraMy in contiguity 
with the respondents’ lands, but it 
was contended that the formation 
was not “gradual, slow and imper- 
ceptible,” and that, therefore, the 
respondents had no title to the 
lanku in dispute: 


~ Held, that the word “slow and 
imperceptible” are only qualifica- 
tions of the word “gradual,” that 
this word with its qualifications only 
defines a test relative to the condi- 
tions to which it ıs apphed, and that 
the accretions must be held to have 
been “ gradual, slow and impercep- 
tıbhle ” and to be the property of the 
respondents. Rex `v. Yarborough, 
[red] 3 B and C., 91 and section 4 
of the Bengal Regulation XI of 1825, 
referred to. 


- The Secretary of State for India 
in Council v. Maharaja of Viziana- 
gram ; ke s 


Alteration in revenue record— 
Order, consideration of—Suit for 
profits 


See Agra Tenancy Act, Sec. 201. 


Amendment —- Plaint—-Misdes- 
cription of mortgaged property in 


plaint—Cause of action, whether 
affected—Amendment allowed .in 
appeal. 


In a suit upon a mortgage the 
mortgaged property was by a cleri- 
cal error, misdescribed in the plaint 
as beng situate in a village other 
than that in which ıt really was. On 
the mistake being discovered 1m the 
Appellate Court, the plaintiff applied 
for amendment of the plaint but the 
court refused the application, pene 
of opinion that the amendment woul 
alter the cause of action. Hejd, that 
the amendment should have been 


524 | allowed and that it woukl, in no 
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Amendment—(concld.) 
way, be altering the cause of action 
of the plaintiff. 


Bhagirath 


Shukul v. Chane 
Harihar Patak : 


aE I 
Pre-emption suit. 

See Pre-emption A 

Antecedent debt—Ahenation by 
father, validity of. 

See Hindu Law—Debts 

“A person ”—Joini Hindu fa- 
mily, i 

See Hindu Law—Joint family 

Appeal—Accounts, suit for—Va- 
luation of, by defendant. 

See “Court Fees Act, ae 7, Sub- 
Sec. (IV) (f) 

Criminal case — Seróna 


Appoat— 


appeal. 
Sec Criminal 
See. 421 a 
—~-—-Final decree—Owner re- 
jecting application to set aside ex 
parte decree. 

See Code of Civil Procedure, Or- 
der 9, rule 13, Order 43, Rule 1 (d) 
avon order—lH’hen lies. 

See Letters Patent, section 10 

————Guardian, ad litem—Dec- 
ree against minor—. paced by third 
person, whether vali 

See Guardian ad litem 

———-Order for costs. 

See Civil Procedure Code, ran 
43, rule r 


Procedure Code, 


Order of abatemenl 

See Abatement F 

Order of remand. 

See Civil Procedure Code aei 
tions 104, 107, II r 

e Order refusing relliuiion, 

See Agra Tenancy act pecnon 
177 

Seay testing to palor 
application. 


Sce Civil Procedure Code, Order 
9, rule 13 
O der under Rule 21I Rule 


171—Judg'nenl-debtar and default- 


ing purchaser. 
Sce Civil Procedure Cede, praet 
21, rules z and &4 


159 


233 


416 


739 


208 


214 


321 


105 


Appeal—(concld.) PAGG 
—Pendency of—Withdrawal 
—Protection laken away. 


See Civil Procedure Pole Order“ 


2, rule 2 590 
Sannar suil — District 
Judge's decision. 
See Succession Act, Section 18 358 


———-To Privy Conncil—Act 
XXVI of 1920, Section 3 (i)—Not 

applicable. 

ee Act XXVI-of 1920, Section 3(1) 51 


Privy Counctl— When 
leave may be given—Decree exceed- 
ing Rs. 10,000. 
See Civil Procedure Code, Sec. 110 903 


Value of subject-maiter— 
Couri’s certificate, cfect of—Con-- 
tract relations--Madras Estates Act 
CU of 1908), section 77—Righis of 
pores KIRENO] in the past, effect 


When at the date of appeal ate 
Order in Council of roth April, 18. 
operated but, subsequently, the Orde 
was repealed by an Order in Council, 
on oth February, 1920: held, that, 
in cases subsequent to that date, the 
value of the subject-matter of the 
appeal is not concluded by the 
certificate of the Court below. 


Held, also, that procecdings, in 
many cases, may raise the entire 
question of the contract relations 
between the parties and that question 
may, settled one way or the other, 
affect a much greater value, and its 
determination may govern rights and 
liabilities of a value beyond the 
limit. 

A sued for rent due to him from 
B in respect of his occupancy hold- 
ings mm accor ce with a putiah, 
under the Madras Estates Act (I of 
1908), section 77. Held, that nothing 
that had passed between the litigants 
during the long course of years, in 
which the law had been so frequently 
invoked, constituted a derogation 
from the status, privileges, rights and 
oe tions of parties under the 

ras Lands Act 


= must not be forgotten that even 
ın regard to penal provisions with a 
strict construction, no construction 
is open toa Court of Jaw which ts 
in viofation of what that Court con- 
siders to be the true meaning of the 
provision. 


Radhakiishna Ayyar ¢ v. pander 
asevamier 


- 
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Appellate Courc—Powers and Arbitration Act (IX of 1899), 
duties of—Finding of facts—No — (contd. 


finding as to their efect—Remand- 
ing case for preparation o decree— 
Propricty of—Mortgage—Mortgagee 
acquiring ownership of part of mort- 
gaged property—Right of part owner 
of properly to redeem. 


Where a District Judge on appeal 
found certain facts and msiead of 
working out the lega! effect of those 
facts sent back the case to the trial 
court to prepare a decree on the 
basis of the findings of fact record- 
ed by him: ` 


Held, that the order of the District 
Judge was not proper arfd that he 
should have upheld or amended the 
decree of the trial court according to 
the findings of fact arriyed at by 
himself. 


Where the integrity of a mortgage 
had been broken up by the mort- 
gagees acquiring the ownership of 
part of the mortgaged property, and 
the plaintiff, who was part owner of 
the remaining portion of it, sought 
to redeem it: Held, he was entitled 
to redeem as much of the praperty 
as did not belong to the ponai 
on payment of a proportionate share 
of the mortgage-debt 


Shiam Saran v. Banarsi Das 


Arbitration Act (IX of 1899), 
Section 19¢-—Agreement between par- 
ties—Arbitration or Trial Court. 


Where the defendant submitted to 
the jurisdiction of the Trial Court and 
did not plead atthe earliest possible 
moment, that an agreement subsiste 
between the parties to submit to 
arbitration as required by law, held, 
that he was precluded from doing so 
in later stages. 


Kharidar Kapra Company v. 
Rukmanand Ramdeo a 

Section I9 
—Reference to arbitration—Subdbse- 
quent institution of stut—No appli- 
cation for slay of suit—Award, 
whether valid. 


Under a contract, all disputes 
arising thercunder were to be refer- 
red to arbitration. Disputes ae] 
arisen, one of the parties referre 
the matter to arbitration. The qther 
party thereupon instituted a suit 
against the formem- Subsequently 
the arbitrator made his award and 
filed it in Court. Held, that no ap- 


258 


975 


plication having been made under 


section 19 of the Arbitration Act for - 


the stay of the sut, the arbitration 


proceedings were invalid and the’ 


award was set aside. Ram Prasad 
Surat Mull v. Mohanlal Lachmi 
Narain, 47 Cal., 752; Appavu Row- 
iher v. Seem Rowther, 41 Mad., 115, 
referred to. . 


Chimman Lal Posti Mat v. Phool 
Chand Fatch Chand 3 


— Schede I, 
clause 3—Notice calling on arbitra- 
tor to enter on reference—Award 
made afier three months, if valid. 


Where an award was made threg 
months after the date of a notice 
calling on the arbitrators to act but 
within three months from the day 
when they actually entered on the re- 
ference and heard the evidence: 


Heid, that the award was within 
the time mentioned in Schedule I, 
clause (3) of the Act and was per- 
fectly valid. 


The provisions of the clause and, 
particularly, the words ‘ entertaining 
on the reference’ explained. 


Baring-Gould v. Sharpington, 
{x800] 2 Ch. Div., 80 and Baker v. 
‘tephens, [1867] L. R., 2 Q. B., 523, 
referred to. 

Firm Sardar Mat Hardat Rai v. 
Firm Sheo Baksh Rai Sri Narain .. 


Arbitration—C oniraci making obli- 
gatoryon parties to prefer claims 
within stated time—Claim not made 
within time--Arbilration proceedings 
ineffective—Power of Court io de- 
cide questions as to the terms of the 
contract. 


One of the terms of a contract of 
sale provided “that no claim or dis- 
pute of any sort whatever can be 


,tecognised if not made in writing 


within 60 days from due date of 
payment”. There was also a clause 
as to arbitration on disputes arising 
between the parties. Whe buyers 
having refused to take delivery, the 
sellers made a claim but not within 
60 days. The matter having been 
referred to arbitration, the umpire 
decided that the sellers were not 
bound to do so and made an award 
in their favour. On an application 
to file and enforce the 4&ward, 


held, that the sellers were bound to ` 
e 
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Arbitration—(conid.) 


make a claim within 60 days, and, 
not having-done so, they were not 
entitled to claim damages, and the 
question of interpretation of this 
term of the contract was within the 
province of the court, and, in the 
absence of any such claim, no duly 
constituted arbitration tribunal could 
come into existence. x 


Kedar Nath Moti bal v. Sukhamal 
Bansidhar .. á F 


—————Fresh reference and 
arbilration proceedings after a pre- 
vious abortive award—Proceedings 
vard—Question of existence of a 
legally valid contract—Court com- 
petent lo decide. 


Unda one of the clauses of a 
contract to sell disputes arising bet- 
‘ween parties were to be referred to 
arbitrators appointed in Delhi one 
by cither party, and if any party 
failed to appoint one within 20 seve 
of the receipt of a letter from the 
‘ other party, the decision of only one 
arbitrator was to be final. The con- 
tract also provided for the appoint- 
ment of an umpire. The selkers 
were, in case of non-acceptance by 
the buyers, further authorised to 
sell the goods by public auction and 
recover the loss from the buyers. 
Disputes having arisen, the sellers 
appointed an arbitrator and called 
upon the, buyers to nominate ano- 
ther. The buyers refused to take 
part in the arbitration. The arbi- 
trator nominated by the sellers pro- 
ceeded ex parte, and made an award 
within 20 days. That award was 
set aside by the court on the ground 
that the arbitrator had no jurisdic- 
tion to enter on the reference within 
20 days. The selters again referred 
the matter to arbitration. Arbitrators 
were appointed, and ultimatety an 
award was delivered hy an umpire. 
On an application by the seMers to 
enforce the umpire's award, the 
buyers objected (1) that there was 
no legally completed contract, (2) 
that there having been once an 
arbitration which proved ineffective, 
the arbitration clause had spent it- 
self and the subsequent arbitration 
proceedings were without jurisdic- 
tion and (3) that the sellers’ right to 
damages accrued only after re-sale 
of the goods, 


Held (1) tlfat the parties were 
under a binding agreement to refer 
Ld 


385 
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Arbitration—(concld. ) 


the dispute to arbitration and the 
previous abortive awaid did not 
preventa further and more proper 
arbitration proceeding, (2) that the 
court had power to decide whether 
there was a valid contract between 
the parties, and (3) that the clause 
as to re-sale did not exclude the 
sellers’ legal right to claim damages 
on the difference between the con- 
tractual and the market rate and 
that was a matter for the arbitrators 
to decide. “ The questions of fact 
and law, e.g., the existence of a 


completed contract, upon which the . 


jurisdiction of the arbitrators de- 
pends are for the courts.” 


Alhbhoy Mohammad v. Baijnath 
Kalooram, [1919] 24 C. W. N., 567, 
dissented from by Walsh, J. 


Shushi! Chandra Das v. Sukhamal 
Bansidhar .. 


Legal flaw—One of the 
arbitrators agreeing to the award 
but refusing to sign it al the instance 
of one OF the parties—If pariy 
procuring the flaw can take advan- 
tage of it. 

Where one of several arbitrators 
agreed to an award but, at the in- 
stance of one of the parties, wilfull 
refused to sign it, heid, that though 
the absence of his signature was a 
legal flaw, the party procuring it 
could not take advantage of it and 
that the award had been rightly 
affirmed. 

Ram Sunder Tewari v. Kulwanti 


——— New appoiniment— 
Application by parties. 


See Civil Procedure Code, Sche- 
dule II, paras. 5 and 17 .. AA 


Arbitrator—Private enquiries— 
Misconduci—Power to aci on per- 
sonal knowledge—H hether implies 
authority to make private enquiries. 





Making of private enquiries by 
an arbitrator behind the backs of 
the parties amounts to judicial mis- 
conduct and vitiates the award. 
Quacre whether power to act on 
personal knowledge empowers the 
arbitrator to make such enquiries. 
Where, however, the lower court 
held that it did not, the High Court 
refused to interfere int fevision. 


Ganga Sahai v. Baldeo Singh 


377 


392 


327 


117 








1022 INDEX , [A.L]. R 
~ PACE. PAGE. 
Award—dArbitration proceedings, Bengal Regulation, XI of 1835, 
invalidity of—No application if "| Section 4—Applicability in ‘Madras. us 


stay of suit. 

See Indian Arbitration Act, Sec 
19... ee ia 
—-——I ne ffective—Stated 
expired. 

See sa ` 

gally valid contract— 


time 


Whether e aie —Court to decide. * 


See Arbitration 
Signature by arbitrators 

—Legal faw. ` 

See Arbitration 

Specific 
Whether contract. 

See Limitation Act, Art 113 
—Validity of—Filed 3 months 
after notice. 

See Arbitration Act, 
Ch 3 


performance— 





Scheduie I, 


——Vitisted—Private enquiries 
—Revision. 


See Arbitrator—Private enquiries 
Aziz—Uncle of deceased husband. 
See Pre-emption—Asis Qarib 


*Benami transaction—Regisiered 
partition-deed—Co-sharers—Burden 
of proof—-Limitation and adverse 
possession—Limttation Act (IX of 
1908), Articles 142, 144. 


The burden of proving that the 
grant of a certain share toa sharer 
made by a registered ‘partition-deed 
was benami for another sharer lies 
on the person alleging it , 


To prove dispossession and adverse 
possession against a person clothed 
with all the insignia of beneficial 
ownership, very strong and reliable 
evidence should he required. Inmi- 
tation against a co-sharer does not 
begin to run until his title is openly 
dented. 


Arab Ali 
Khan 


Beneficial Owier Adoers Kai- 
session—Strong evidence required to 
prove. 

See Benami transaction : 

m —— Promissory 
note—Suit by, not maintainable 

See Negotiable? fustruments Act, 
Section 78 


Khan v. Mahmud Alt 


we we 














See Alluvial accretion. 


Burden of chia orm 
rectness or otherwise of judgment. 


See Hindu Law—Alienation 
Parentage. 
See Evidence Act, Section 11g 


Repudiation 
transaction—P esuntption 


See Hindu Law—Debts 


Sale of family pro- 
berty, Legality contested by co- 
parceners. 


See Hindu Law—Legal necessity 


Signature admit- 
ted on blank paper—No adinissfn 
of execution. ` 


The plaintiff sued for specific per- 
formance of a contract of sale. The 
document on which the plaintiff re- 
hed was put in evidence before the 
court, The defendant admitted his 

ignature but alleged that on the date 
when he made his signature, the 
paper was blank. He, therefore, 

enicd the agreement Held, that 
the admission of signature was not 
an admission of the execution of the 
document so as to shift the burden 
of proving the case on the defendant. 


Pirbhu Dayal v. Tula Ram 


Cantonment Magistrate—Juris- 
diction. 

Sce Criminal Procedure Code, oe 
tion IJO 

Cause of ectionsBe ries of term 
of morigage. 

See Civil Perine Code, Order 
2, rule 2 


of 





377 


392 
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117 


56 


Morigage suit 


—Amendment of plaint, 


Sec Amendment—Plaint 

in ee depriv- 
ed of gcods by erroneous order of 
Magisirate—Secretary of Stale not 
liable. 


The plaintiff was in possession of 
certain ornaments as a pawnee. Un- 
der an order of the Magistrate the 

laintiff was called upon Ta and did 
hand over to the Police those orna- 
ments for the purposes ot a pending 
criminal case. Subsequently, after 
the conclusion of the crimjpal trial, 
the ornaments were, by an erroneous 
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Cause of action—(concld.) 


order of a Magistrate, delivered to 
a wrong party. The plaintiff there- 

upon sued the Secretary of State for 
“ India in Council for damages. 


Held, the plaint disclosed no cause 
of action against the Secretary of 
State. The Secretary of State for 
India in Çouncil v. Sukhdeo, [1899] 
L L. R, 21 All, 341, followed. 


_ Panchacti Akhara Maha Nirbani 
v. The Secretary of State for India 
in Council e Tasi z: 


uit for decla- 


aces 
ration of title—Accrual of. 
ee Limitation Act, Article 120 .. 
Charge—Redempiion—Award, 
See Limitation Act, Article 113 


Civil Procedure Code (Act V of 
1908)—Finding of fact, proceeding 
on erroneous view of law and incon- 
sistent weeks accepted as estab- 
hshed—High Court's power of inter- 
ference. © 


Where the finding of a lower 
appelfate court, although purporting 
to be a finding of fact, proceeds upon 
an erroncous view of the taw and is 
Inconsistent with facts recited and 
accepted as _estabbhished by that court 


the High Court can interfere an 

set aside that finding. a 
Sabal Singh v. Salik Ram Singh.. 
shes Order I, 


rule 8—Permission to sue in repre- 
sentative capacity granted—Notice 
not published—-cffect of. 


Two residents of a Mohalla insti- 
tuted a suit to restrain the defendant 
` from passing over a platform which 
they alleged had been dedicated to 
pubhc worship and to have a wall, 
which had been pulled down by the 
defendant, rebuilt. They stated in 
their přaint that they instituted the 
suit under Ordcr 1, rule 8 of the 
Civil Procedure Code on behalf of 
all! the residents of the Mohalla 
who were interested in the platform 
Leave to bring a suit on behalf of 
such residents was granted by the 
court under Order 1, rule 8,Civil 
Procedure Code and the court order- 
ed that an advertisement should be 
made giving notice of the suit to all 
the persons concerned In fact no 
notice was issued and no advertise- 
ment made On objection being 
taken that omission to issue notice 
was fata! to the sunt, held, that the 
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Civil Procedure Code (Act V 
of 1908)—(conid.) 


provisions of order 1, rule 8, Civil 
Procedure Code, as to publication 
of notice were peremptory and must 
be comphied with, but omission to do 
so would not necessarily result in the 
dismissat of the suit and the case 


4 should be remanded to the court of 


first instance with directions to take 
up the case at the stage at which it 
ought to have 1ssued notice and then 
to re-try the suit. 


Shyam Lal v. Lalli 


rder 2, 


0 
ule 2—Simple mortgage for a term 


—Option to sue for intercst alone— 
Suit for witerest alone after the ex- 
biry of the ierm—Second suit for 
brincipal and further. interest. 


After the expiry of the term of a 
mortgage, the mortgagee has a cause 
of action to realise the whole mort- 
gage security. If he exercises the 
option given to him by the document 
and sues for interest alone, he must 
be deemed to have relinquished his 
chaim for further relief, under Order 
2, rule 2 of the Code of Civil Proce- 
dure and a second suit for principal 
and interest is not maintainabte. 
Musammat Chand Kuar v. Partab 
Singh, 15 I. A., 156; The Rajak of 
Pittapur v. Sri Rajah Venkata 
Maiupatisurya, 12 Í. À., 116; Yash- 
vant v. Vithal, I. L. R; 21 Bom, 
267, referred to. 


Muhammad Hafiz v. Mirza Mu- 


hammad Zakariya 

— Order 2, 
rule 2—Annmiy, suri for—Arrears 
not mcluded—Stuil in respect of same 
pending—W ithdrawal of sut—E fect 
of 

In June, 1917, the plaint brought 
a sutt for arrears of annuity from 
the year 1914 to 1917. On the date 
fixed for hearıng, the parties did not` 
appear and the Subordinate Judge 
dismissed the swt not on the ground 
of absence of parties but on the 
round of its beng premature. 
The plaintiff’s apphcation for re- 
storation was also rejected The 
plaintiff appealed against this last 
order During the pendency of the 
appeal another instalment of annuity 
fell due and the plaintiff sued for 
and obtained a decree’n respect of 
that instalment in 1918. The plain- 
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of 1908)—(conid.) of sie Ta pees 


tiff withdrew his appeal against the 
order of dismissal of his first suit 
before the decree of i918 Ie 
brought this suit for recovery of 
arrears including those of I914 to 
1917. Held, that the present suit 
was barred by the provisions of Or- 
der 2, rule 2 by reason of the suit 
of 1918 Held, also, that any protec- 
tion which might have accrued to the 
plaintiff by reason of the pendency 
of his appeal, was taken away by 
reason of its withdrawal. 


Abdul Karim Khan v. Muhammad 
Jan vå is a 





Order 4, 
rules 4 and 5—Compronise decree 
—Payment out of couri—Decree 
absolute—Proceedings not in execu- 
tion. 


Proceedings to get a decree ab- 
solute for sale are not proceedings 
in execution of a decree. When on 
an application for a decree absolute 
being made the judgment-debtor 
pleads payment, the court can ge 
into the question even though the 
payment has not been certified. 
Ramyilal v. Karan Singh, 15 A. L. 
J. R., referred to. 


In this case the decree was based 
on a compromise, arrived at between 
the parties, the terms of which 
were embodied in the decree. Held, 
that Order 34, rule 5 had no applica- 
tion to suchadecree. Manger Sahu 
v. Bhaioo Singh, 571 C, 473, re- 
ferred to. 


Sital Singh v. Baijnath Prasad 


— Ordrer 9, 
rule 7—Non-appearance of defend- 
ant—Order directing suit lo procecd 
ex parte—Subsequent appearance 
of defendant before ex parte decree 
passed—If defendant can be heard 


An order directing that a suit 
shoukd proceed against a defendant 
ex parte does not preclude him from 
appearing on a subsequent date 
before the suit is decreed and offer- 
ing to filea written statement and 
to produce his witnesses. ° 


Bhagwat Prasad® Tewari v. Mu- 
hammad Shibh , ; in 


. 


590 


602 


270 


—— Order 9, 
rules 6, 7, 1I—Non-appearance of 
one defendant—Order that proceed- 
ings as against him be ex parte— 
‘Subsequent  appearance—Whether 
necessary to have that order. set 
aside. 

One of the two defendants toa 
suit did not appear pn the date of 


first hearing and the court made an. 


order that the proceedings as against 
her were to be ex parte. On an ad- 
journed date she appeared through 
a pleader and joined with e 
other parties in praying that the case 
might be referred to arbitration. 
On the question being raised whether 
she could so appear and act, withoaet 
getting the order set aside, held, 
that the order did not preckude her 
from appearing ata later stage in 
the suit, so fong as an ex parte 
decree had not been passed against 
her, and it was not nccessary, for 
her to have that order set aside. 


Mannu v. Tulsi in 
————_____—__—__——-Onder 9, 
Rule 8, Order 17 Rule 2—Hearing 


and dismissal of suit ın plaintiff's 
absence—P ower to restore. 


. Onan adjourned date for final 
hearing, the plaintiff was not pre- 
sent, and his pleader had‘no instruc- 
tions The Court nevertheless re- 
corded evidence adduced by the 
defendant and dismissed the suit. 
On an application by the plaintift 
to set aside the dismissal, held, 
that the dismissal must be deem- 
ed to be one for default, and the 
Court had jurisdiction to restore the 
case under Order 9 Ruleg read with 
Order 17 Ruke 2 of the Code of 
Civil Procedure. 

Rukam v. Tara Chand i 

— Order 9, 
rile 13, Order 43 rule 1 (d)—Ex 
parte decree by Munsif exercising 
Small Cause Court powers, applica- 
tion to set aside—Order rejecting 
apflicationyby Munsif having no 
Small Cause Court powers, if ap- 
pealable 


Where a suit was decreed ex 
parte by a Munsif exercising Small 
Cause Court powers, and an applica- 
tion to set aside the decree was 
rejected by his successor Who was 
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Civil Procedure Code (Act V 
of 1908)—(contd ) 


not invested with Small Cause 

` Court powers: held, the decree being 
final, the order rejecting the applica- 
tion was not appeatable 


Hira Laly Jhunn Lat 


Order 9, 
rule 13, rule I—Application to set 
aside ex parte decree dismissed for 
defauli—Order refusing to restore 
the apphcation—If appealable. 


Where an application to set aside 
an ex parte decree had been dis- 
mussed for default and the Court 
refused to set aside the order of dis- 
missal and restore the application : 

Held, that no appeal tay against 
the order refusing to re-admit and 
re-consider the application. 


Sharif Husain v. Haidar Husain. 


Order 11, 
rule r2—Discovery—Law relaing to 
See Suit for damages .. , 


Order rr, 
rules 44, 18,, 2t—Non-compliance 
with an order under Order 11, rule 
14, effect of—Necessity of comply- 
wg with provisions of Order 11, 
rute 18, before passing order under 
Order 11, rule 21. 


Non-compliance with an order for 
production of documents under Or- 
der 11, rule 14, of the Civil Pro- 
cedure Code, does not warrant the 
dismissal of the suit or the stnking 
of of the defence of the party guilty 
of such non-compliance. 


In cases of disobedience of orders 
as to production or inspection of docu- 
ments the court can pass an order 
under Order 11, rule 21, only when 
an order under Order 11, rule 18, 
of the Code has already been made 
The court has no jurisdiction to 
pass an order under order 11, rule 
18, sub-clause (2) in the absence of 
an affidavit showing of what docu- 
ments inspection is sought and that 
the party applying is entitled to jn- 
spect them. The provisions of Order 
11, rule 18, must be strictly complied 
with. 

The Lyaipur Sugar Mills & Co 
v. The Rem Chandra Gur Saha: 
Cotton Mills & Co. j a; 
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1 Order 17, 
rules 2 and 3—Dismssal for default 
of appearance or for default of 
prosecution—Adjournment for pro- 
duction of witnesses—Deliberate de- 
fault on adjourned date—Consiruc- 


tion of order of dismissal—* Ap-, 


pearance” —Pleader moving jor 
withdrawal and adjournment but 
having no instructions to do anything 
else. E 4 


In a sut the plaintiffs tricd to 
obtain a stay of proceedings until a 
certain other suit should be ready 
for hearing, but failing therein they 
obtained an adjournment, professedly 
for the production of their witnesses. 
In the interval they attempted with- 
out success to obtain a stay order 
{from the High Court. On the 
adjourned date the plaintiffs were 
absent; their pleader applied for 
permission to withdraw the suit with 
Nberty to biing a fresh suit, which 
being refused, he asked for an 
adjournment, and that also being 
refused, he stated that he had no 
instructions to do anything else in 
the case and left the court. The 
court made an order dismissing the 
sut, but the order did not state 
whether the dismissal was under 
Order 17 rule 2 or Order 17, rule 3, 
C. P. C. An application foi restora- 
tion was made to the successor in 
office of the Triat Judge, and the 
question was whethe: the dismissal 
was under Order 17 1ufe 2 and 
whether the application lay 


Held, per Watsh, J— Under 
whatever form the Judge may make 
an order disposing of the case or 
however he may misunderstand what 
he ıs doing, or whatever mistaken 
Fanguage he may usc in disposing of 
the case, the court has to look at 
the actual facts as things were at 
the time, and decide under which 
rule the order was made 


As the plaintiffs were a party to 
whom time had been granted and 
who failed to produce their evidence 
and to perform all acts necessary 
to the further progress of the suit 
for which time fad been allowed, 
the Court had a right to proceed to 
decide the sut notwithstanding the 
fact that they were in default ; and 
it was theduty of ¢he Court, under 


422 | the-circumstances, to dismiss the suit 
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under Order 17, rule 3, and it must 
ya that that was what it realiy 
did. 


Held, per Piggott, J.—As the 
plaintiffs did not appear and their 
pleader, having failed in his prayer 
for permission to withdraw the suit 
and then for adjournment, stated 
that he had no instructions to do 
anything else and keft the court, a 
point was reached at which there 
was default in appearance ; and in 
proceeding to dismiss the suit the 
court believed itself to be doing so 
because the plaintiffs were not pre- 
sent in person and not represented 
by pleader instructed to take any 
action on their behalf. Hence, an 
appňcation- lay for restoration of 
the suit. ` 

Lal Jangpa? Singh v. Raja Kushat 
pal Singh i RA as 
: Order 21, 
rule 2 (2)—Evidence Act (I of 1872), 
Section ater eae ase of decree 
out of court—Alleged oral contract 
which has not been performed by 
etther party—Whether such contract 
can be set up as an adjustment of 
the decree under execution—Whe- 
ther evidence of such contrgct admis- 
sible. 


Where in answer to an appħication 
for execution of a decree the judg- 
ment-debtor alleged that the decree 
had been adjusted out of court to 
the satisfaction of the decree-holder 
on the basis of an oral agreement, 
between the decree-holder and him- 
self, by virtue of which he was to 
make certain payments to, and 
execute certain deeds of tiansfer in 
favour of the decree-holder, but it 
appeared that none of these things 
had been performed by. him, and the 
decree-hoMer denied that any such 
agreement had taken place: Held, 
that an alleged adjustment on the 
basis of an oral agreement which 
was set up by the judgment-debtor 
but was dented by the ecree-holder 
and which was not as yet performed 
by either party, could not successfully 
be set up so as to prevent the 
decree-holder from executing his 
decree. 

It was not for the execution court 
to enquire into matte@stwhich would 
properly-arise for decision in a surt 
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for specific performance of the 
alleged oral agreement and that court 
could not conceivably substitute a 
different decree for the one which 
it was called upon to execute or give 
the decree-holder in place of the 
decree under execution some sort of 
a decree for specific performance of 
a contract orally entered into. 
* LJ 


An inchoate contract, which if com- 
pleted would bar execution of a 
decree cannot he pleaded as a bar to 
execution under Order 21, rule 2, 
and the judgment-debtor cannot 
claim that the contract should be 
completed and then be invoked in 
bar of execution. 


oe 

Per Watsh, J.—Under section 92 
of the Evidence Act, evidence of 
the alleged oral agreement substi- 
tuting a new executory contract for 
the original decree was inadmissible. 


Lachm: Das v Baba Kali Kamh 
Waka Ram Nath PA 


— Order 21, 
Rule 57—Order dismissing execution 
case bui maintaining attachment— 
Improper but not a nullity. 


By reason of the default of the 
decree-holder the court was unable 
to proceed with the execution of 
the decree and passed the following 
order :—‘‘ The execution ¢ase should 
for the time being (filhal), be dis- 
missed but the attachment should 
remain in force.” Meld, that the 
order, though improper, was not a 
nullity and was binding upon the 
parties, and no fresh attachment was 
subsequently necessary. Namuna Brbs 
v. Rosha Mian, 38 Cal., 482, dissented 
from; Dildar Hussain v. Sheo 
Narain, 41 All., 157, distinguished 


Muhammad Mubarak Husain v. 
Sahu Bima} Prasad $a ` 


m Order 21, 
Rules yr and 84—Faslure of pur- 
chaser to make deposit of 25 per 
cent.—Property re-sold nexi morn- 
ing—Whether sale “ forthwith ”— 
Right of appeal against ordess under 
Order 21, Rule 71. ý 

Ceftain property was put up for 
sale in an execution sale and was 
knocked down by the sale officer to 
the highest bidder (the appellant). 
He, however, failed to make the 
requisite depo it of 25 per cent. of 

e 


a. L. J. R. 


PAGEH. 


-65 


113 


VOL, XX.] 





INDEX 


PAGE. 


Civil Procedure Code (Act V 
of 1909)—(conid.) 


the purchase-money, and as ıt had 
become Tate in the day, the sate 
officer announced that the property 
would be again put up for re-sale 
the next morning. He did so and 
the sale fetched a much tess price 
On an apphcation by the judgment- 
debtor under Order 21 Rule 171, 
Civil’ Procedure Cede to make the 
. first purchaser liable for the differ- 
ence, held, that .thtre had hecn a 
sale ‘ forthwith’ within the meaning 
of Order 21, Rule 48, Civil Pro- 
cedure Code and the defaulting 
purchaser was liable ; held, also that 
non-payment of 25 per cent. deposit 
would not protect the purchaser 
from such liability. Amir Begam v. 
The Bank of Upper India Lid , [1908] 
g All, 273, no tonger good law 
eld, further, that orders passed by 
courts of first instance between the 
judgment-debtors (or decree-hol- 
ders) and defaulting purchasers were 
- appealable Ram Dayal v. Ram Das, 
[1876] ï All, 181, approved ; Deoki- 
nandan Ra: v. Tapesri Lal, [1892] 
14 All, 201, overruled. 
Sita Ram v. Janki Ram 


maaa Order 21, 
rule 89—Contruct Act (IX of 1872), 
Section 69—Setting aside sale on 
deposit — Person interested — Usu- 
fructnary mortgagee nota volunicer 
—Right to re-imbursement 


A usufructuary mortgagee deposit- 
ed, in accordance with Order 27, 
rule 89 of the Code of Civil Pro- 
cedure, the requisite amount for the 
setting aside of an auction-sale of 
the mortgaged property, in execution 
of a money-decree, obtained by a 
third person against the mortgagor, 
and the sale was set aside. He then 
sued the mortgagor for the recovery 
of this amount. Held, that as usu- 
fructuary mortgagee in possession 
the plaintiff had -an interest in the 
property sold and was entitled to 
apply under order 21, rule 89, and 

e payment made by him was pay- 
ment not by a mere vofunteer but 
by a person interested, and he was, 
therefore, entitled to be re-imbursed. 

Beni Madho v. Sanwar Dat 


Order 22, 
rule 4—Abatement of suit—Right of 
heirs of deceased. : 

A defendaft to a suit died after a 
preliminary decree was passed in his 

e 


105 
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favour. No representatives were 
brought upon the record in his place 
and the suit abated. His heirs then 
apphed for preparation of a final 
decree : Held, that they had no locus 
standsi to make the apphcation. 


Motilal v Ram Narain, 39 All, 
551, followed 


Jagar Nath Umar v. 


Ram Karan 
Singh es A 


— Order 22, 
rule (4)—Capacity of defendants— 
Legal representatives—Limitation— 
Formal possession—Starling of fresh 
period. > 


One J mortgaged 8 pie share of 
his Zamindari property to one U 
Five out of 8 pie share was sold in 
execution of a revenue court decree 
and were purchased by I’s brother, 
D, and his nephews C and J. J died 
teaving C as his heir and C sued 
for and obtained possession of 2/3 
of 5 pie share. The mortgagor’s 
widow made a gift of the whole 
property to her nephew M  U’s son 
then sucd the doneé for sale of the 
mortgaged Property and made D 
and C also defendants but as legal 
representatives of J. A decree for 
sale was passed on 15th December, 
1896, and the property was sold and 
purchased by the father of the plain- 
tiffs on zoth December, 1902 and 
formal possession was given to them 
on 18th Octobe:, 1905. The defend- 
ants purchased the share of C in 
execution of a decree for money on 
20th November, 1920. The phintiffs, 
sued for possession. 


Held, that the defendants being 
parties to the sut brought by U’s 
son, could not be allowed to chaim 
to redeem the property in the pre- 
sent suit. 


Held, also, that the delivery of 
formal possession to the predeces- 
sor-in-title of the plaintiffs gave them 
afresh starting point of lntitation 
and the sut was not barred by 
lkmitation. Jang Bahadur Singh v. 
Hanwant Singh, 19 A. L. J. R., 460, 
distinguished. 


.. 
Ram Lallan Singh v. Harakh 


Narain Rai 


. 
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Order 22, rule 10, Sec- 
hon 47—No devolution of interest— 
Applicability of —rule—Execution 
proceedings, question of—Whether 
can be raised—Lessee’s liability—Sutt 
for possession—Mesne profits calcu- 
lated—IV hether lessee’s name can be 
included. 


What should in reality form. the 
basis of an independent suit against 
a separate party for some act done 
hy himself cannot be introduced as 
a question to be tried in execution 
proceedirigs in another suit. 


A sued B for recovery of posses- 
sion of certain landed property: but 
the trial court decided inst him. 
Subsequently, 4 obtained an order- 
from the High Court which purport- 
ed to put him in possession of the 
said property and to realize the 
Mcanwhile B had 
leased the right of mining for mica 
for a term of years, to one C who, 
as a result of the High Court’s 
order, surrendercd his lease. Tn 
accordance with the said order, 
mesne profits were calculated and 
decreed against B. B not havin 
participated in the proceedings, 
apphed under Or XXII, r: 10 of 
the Civil Procedure Code, to make 
B a party in the proccedings. 
inter alia objected to A’s title to the 
minerals on the giound that they 
belonged to the zemindar A’s 
application was refused by the trial 

urt but grarited by the High 
Court, on appeal, long after the 
order passed against B. 


Tield, that the liability, if any, of 
C to pay damages for removal of 
the mica was not a lability which 
devolved to him from B they hoth 
being hable, ıf liable at all, as tres- 
passers. ' 


That there being no assignment, 
creation or devolution of any inter- 
est within the meaning of Or. XXII, 
r. 10, Civil Procedure Code, that 
rule did not apply. 


That the questions which arose 
between A and C could not be rais- 
ed in execution proceedings ginder 
Ree as 47 of the Civil Procedure 

e =% e. 
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rule 1, section rrs—Withdrawal of 
sust—Grounds not specified either in 
application or in the order graning 
permtssion—Jurisdiction, illegal ex- 
ercise—Revision. E 


Where, after remand of a suit b 
the appellate courd, the plainti 
applied for permissign to withdraw 


e suit, “for some reasons and. 


defects”, with liberty to bring a 
fresh suit, but no reasons were 
assigned or defects specified, and the 
only order passed by the court was 
“ Allowed” : Held, in revision, that 
the court had not exercised its 

jurisdiction as required by law, amti 
the order was set aside. 


Rahmat Utah v. Dharam Singh .. 
ig —_—Order 32, 


rule 4—Guardian ad litem—Sit on 
mortgage created by Karta of Joint 





Hindu Famsly—Minor impleaded— - 


Karta appoinied guardian ad litem 
—Decree challenged by minor— 
Matters to be considered. ` 


Where a decree affecting a minor. 


1s challenged upon the ground that 
he was not properly represented in 
the sut in which the decree was 
passed, the Court has to go into the 


merits and find out if the person’ 


appointed as guardian of the minor 
was the proper person to be so 
appointed. Thus, where in a suit on 
a mortgage executed by the Kata, 


of a joint -Hindu family, a minor -` 


member of the family was also 
impfeaded and the Karta himself 
was appointed his guardian ad litem, 
and the suit was decreed on the 
Karta confessing judgment : 


Held, the Karta was not the proper 


person to be appointed as guardian” 
of the minor, and that the decree ” 


against the minor was a nullity. 


Malkarjun v Narhari, [1900] I. L. 
R, 25 Bom’, 337-Walian v. anke 
Beharı. Pershad Singh, [1903] I. L 
R, 30 Cal, 1021, The Collector of 
Meerut v. Umrao Singh, [1915] 13 
A L J R., 437, Baynat Rai v 
Dharam Deo Tiwari, [1916] I. L. R., 
8 All, 315, Chhatar, Singh v. Te) 

ingh, [1920] I. L. R, 43 All., 104, 
Khiaraj Mal v. Daim, [1904]. L 


2 Cal., , and Hanuman Prasad 
988 3 296, n ri 


— Order 23,- 


oa 


VOL, XX.] 


INDEX 


1029 


a a a S 
PAG 
. Civil Procedure Code (Act V 


of 1908)—(contd.) 


v. Muhammad Ishaq, [1905] 1. L. R., 
28 All., 137, referred to. 


Murli Dhar v. Pitambar Lal and 
+ Manni Lal... ot a 


2 Order 43, 
rule 1—Appealable order—Appeal 
les from any part‘of such order— 
Appeal as to costs only. 


If an order is ‘itself appealable 
an appeal will lie feom that part of 
the order which relates to costs. 

Hence, where an order was made, 
on the application of the judgment- 
debtors, setting aside a sale, Bat the 
order directed them to bear their 
own costs and pay the costs of the 
other gide, and they filed an appeat 
against that part of the order which 
directed them to pay the costs of 
the other side: keld, that the appeal 
ay. 


Shib Kumar v. Sheo Ghulam 


Order 45, 
rule 7—Act XXVI of 1920, section 3 
(1)—Extension of time for F adeo a 
ing security a making deposit— 
Power of High Couri to grant 
exiension limited to sixty days. 


Under the provisions of Order 45, 
tule 7 of the Code of Civil Pro- 
cedure, as amended by Section 3 (1) 
of Act XXVI of 1920, the High 
Court has no power to extend the 
time for furnishing the secunty and 
making the deposit required by that 
rule, beyond the periods which are 
mentioned in the amendment ; in no 
circumstances, therefore, can such 
extension be for a period over sixty 
days. : 


Ram Dhan v. Prag Narain 


Order 42, 
rule z7z—Appeal, order granting re- 
view. 


» See Provincial Insolvency Act, sec- 

tion 5 ie x a 
Schedule IT, 
paragraphs 5, 17—Reference to arbi- 
tration withoul the intervention of 
court—One of the arbitrators declin- 
ing to aci—Remedy by application 
under paragraph 17 and action under 
paragraph 5—Right to obtain an 
order of reference. 


Where a reference to arbitration 
was made without the intervention 
of a court, aftd after the arbitration 


Tl 
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was begun, one of the arbitrators 
declined to act : 


Held, that, on the application of 
any of the parties, the court can 
make an order of reference under 
paragraph 17 and take action under 
paragraph 5 by appointing a new 
arbitrator, although there was no 
provision to that effect in the deed 
of agreement. 


Held, further, that, where a paity 
has gone to arbitration in a case in 
which if it had refused to go to 
arbitration an order of reference 
would have been made under para- 
graph 17, it is too late for him, 
when a difficulty arises at a later 
stage of the proceedings which has 
not been provided for unless an 
order of reference has been made, 
to dispute the right of his opponent 
to obtain an order of reference 
under paragraph 17. 

Bhagwan Das v Gurdayal, [1921] 
19 A. L. J. R., 823, Bala Pattabhirama 

hetli v. Seetharama Chetti, [1894] 
L L. R, 17 Mad, 498 and Ahmad 
Noor Khan x. Abdul Rahman Khan, 
[1920] 18 A. L. J. R., 76, referred to. 

Faza? Ilahi v. Prag Narain 

Second Sche- 
dule, Paragraph 15, Section t15—~ 
Misconduct of aibitrator—Private 
inquiries not misconduct tf authorized 


by agreement of reference—Order 


wrongly superseding award in such 
case—Revision. 


Where the parties to a reference 
to arbitration had expressly autho- 
rized the arbitrator to arrive ata 
decision, either of his own personal 
knowledge or in whatsoever manner 
he might think proper, and the court 
supeiseded the award on the ground 
of “misconduct” of the arbitrator, 
ın that he had made private inquiries 
into the subject-matter of the dispute 
behind the backs of the parties: 
Held, (1) that such action on the 
part of the arbitrator did not amount 
to legal! “misconduct” as it was 
authorized under the wide powers 
given hy the agreement of refer- 
ence; (2) that in superseding the 
award on this ground the court had 
ignored tha terms of the agreement 
of reference, and had therein acted 
illegally and with nraterial irregu- 
tang, and had thereby assumed a 
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jurisdiction which it did not have, 
and the case came within the re- 
visiona! jurisdiction of the High 
Court. 

Husain Bakhsh v. Lachhman Das, 
Mathra Das .. és a 


——— Section a2, 
clause (12)—Mesne profits—Decree 
granting mesne profits silent about 
intercst—If interest can be allowed 
in execution proceedings. © ~- 


Where a decree granting mesne 
profits is silent about interest : 


Held, that the decree must be 
taken to carry intcrest on the mesne 
profits and execution must be allowed 
for the interest at the Court rate of 
six per cent. 


Girish Chander Lahiri v. Shoshi 
Shikhareswar Roy, |1900] I. L. R., 
27 Cal., 951 P. c. and Narpart Singh 
v. Har Gayan, [1903] I. L R,25 
All, 275, followed. Abdul Ghafur 
v Raja Ram, [1900] I. L. R., 22 
Al., 262, overruled. 

Lalta Prasad v. Sri Ganeshji 


Section 1, 
—Preliminary decree for sale on 
morigage—Costs not included in 
final decree — Whether execution 
court can add them—Res judicata 
in execution proceedings. 


Ina suit for sale on a mortgage 





` the court of first imstance passed a 


preliminary decree for sale which 
was reversed by the lower appellate 
court but was, on second appeal, res- 
tored by the High Court with costs 
throughout In his application for 
preparation of a final decree, the 
plaintiff did not include the costs 
incurred by him in the lower appef- 
fate court and in the High-Court 
and the preliminary decree, as passed 
by the court of first instance, was 
in substance made’ final. On an 


_ appHication to execute that final’ dec- 


ree, the judgment-debtor did not 
object to its validity or legality but 
paid a part of the amount decreed 
and obtained time for paying the 
balance, The decree-holder again 


-applied for execution and for the 


first time included in his application 


_the sum incurred by him in the lbwer 


appellate court and in the High 
Court. The judgmehf-debtor object- 


.. ed that the final decree obtained 


it ead / 
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by the decree-holder was not capable 
of exccution inasmuch as only the 
appellate decree passed by the High ` 
Court could be made final and that 
the execution court had no jurisdic- 
tion to include any further sum on 
account of costs. Held, as to the 
first objection that ıt was barred by 
the rule of res judicata. Ram Kirpal 


e 


v. Ram Kımwar, 6 All, 260, followed. ~ 


As to the second „objection, the 
execution court could only add 
sums incurred as costs during the . 
execution proceedings and no other’ 
sums. ` i 
Dambar Singh v. Kallyan Singh .. 


Section TI 


’ 


170 


—Res judicata—Partition suit—Ce - 


defendants—Necessary parties. 


A decision as between co-defend- 
ants cannot be res judicata under 
the provisions of Section 11 of the 
Civil Procedure Code unless ıt was 
necessary to decide an issue between 
them in order to grant relief fò the 
plaintiff. 

Where in a previous suit for par- 
tition the parties to the subsequent 
suit were arranged as co-defendants, 
but the decision in that suit did not 
affect any question’ of partition of 
their respective shares ! - : 


Held, that the decision could not be ` 


held from any point of view to have 
the effect of res judicata as between 
the persons who had been arrayed as 
co-defendants in the prévious suit, 


Muhammad Hashmat Ali v. Kame 


Faima, [1915] 13 A L J R,íto, 
an j 

Somasundara Mudali v. Kulan-- 
daivelu Pillai, [1904] R, 28 


Mad , 457, referred to 


Muhammad Ahmad v. Zahur 
Ahmad a bs 


— — Section 1I 
—Subsiantially - in issue—Suit dis- 
missed on one 


other issue. 


The plaintiffs sued the defendants 
claiming an injunction restraining 
the latter from building upon the 
land in dispute which the former 
alleged to be land belonging to both 
the parties jointly. The defendants set 
up their exclusive right to the said 
land. A second suit was instituted 
by the defendants against the plain- 
tiffs in which the defendants, among 
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others, claimed an injunction res- 
training the present plaintiffs from 
flowing water on the land in suit. 
The plaintiffs defended the suit on 
two giounds, vis, that they were 
joint owners of the land and that 
they had a right of easement to low 
water. The first court found that 
the defendants werc the sole owners 
of the land in sut.» On this finding 
the plaintiffs’ swt was dismissed 
In the defendants’ suit the court 
found that the plaintiffs had a right 
of casement to flow water and dis- 
missed that suit also. 


The plaintiffs appealed only against 
the decree dismissing their suit. No 
appeal was filed against the decree 
in the other suit. eld, that on the 
finding, that the plantifts hax a right 
of easement over the land in suit, 
the question of ownership ceased to 
be substantially in issue in that suit 
within the meaning of section 11 of 
the Code of Civil Procedure and the 
consideration of that issue, in appeal, 
was not barred by the rule of res 
judicata. 

Peary Ial v. Jado Rai 


.. 


24 





Section 
—Principles guiding transfer. 

A strong case of balance of con- 
venience must be made out for the 
transfer of a civil suit from one 
court to another, and the convenience 
of, tHe parties is also a good test in 
such cases. Suba Husam v Maqbul 
Husain, 14 A. L. J. R, followed ; 
Madho Prasad y Moti Chand, 17 A. 
L. J R., 371, doubted. Where, ina 
suit for cancellation of certain deeds 
of gift, alleged to have been execut- 
ed by a deceased person in the Cen- 
tral Provincesina state of ill-health, 
under undue influence, ıt was shown 
that all available witnesses resided 
at the place in the Central Provinces 
where the deeds weie executed, the 
High Court allowed a transfer 


Inayat Ullah Khan v. Nisar Ahmad 
Khan whe ae ee 
ee Section 24, 
Order 47, rule 23—Remand—Trans- 
fer of case remanded by High Cottrt 
—Jurisdiction—Validity of proceed- 
“ings taken under a remand order 
which is interfered with, bul is jus- 
tified in the end. 

A Distric Judge has power to 
transfer under Section 24 of the 
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Civil Procedure Code an appeal 
which has been remanded to his court 
by the High Court for disposal ac- 
coiding to law, unless the order of 
the High Court discloses a clear 
intention against the exercise of 
such power. 


Per Walsh, J.—The question whe- 
ther upon a remand order being 
wrongly made, all the proceedings 
taken under that order, and the re- 
sulting decree, are null and void, 
depends on the circumstances in each 
case and on the nature of the in- 
validity of the remand order. If 
that order is finally set aside and 18 
such as ought not to have been pass- 
edat all in any case, ıt may be that 
the proceedings in the court below 
fall with ıt. But where the remand 
order is interfered with as being 
premature, and the circumstances 
are such that in the end the order 
turns out to have been perfectly jus- 
tified, the proceedings taken in the 
first court as a result of the remand 
order ought to be held to be de bene 
esse. 


Rajkali v. Gopi Nath Naik 


Section 47 
—Second suit for possession—De- 
fendants admilting plaintiffs’ title 
afler first decree. 





Tn a sut brought by the plaintiffs’ 
father against one M, through whom 
the defendant claims in this suit in 
respect of the property in dispute, 
the defendant admitted the plaintiffs’ 
right afte: the passing of the decree 
and paid him the costs of the swt. 
Later M set up his right by adverse 
possession. The plaintiffs thereupon 
sued for possession Held, that sec- 
tion 47 of the Civil Procedure Code 
did not Lar the present wit 


Jethu Misir v. Godawarı Dutt 


Section 
—Substituied shares—Relating ʻo 
decree 





See Ijmali or joint estate ia 


— Section 47 
—Question of lessee’s liability 





See Civil Proceduse Code, Order 


ve e ve 


22, rule TO. 
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oe Section 498, 
clause 2 (a)--“Fraud’— Meaning of. 


Frivolous objections on the part of 
a judgment-debtor, in order to delay 
the execution of the decree against 
him, amount to ‘fraud’ within the 
meaning of section 48, clause 2 (a) 
of the Civil Procedure Code. 


Where the execution of a decree 
was delayed for more than 12 years 
from the date of its passing owin 
to litigations and frivolous and futi! 
objections on the part of the judg- 
ment-debtors: held, the decree- 
holder was entitled to the benefit of 
section 48, clause 2 (a) of the Civil 
Procedure Code. 

Per Walsh, J.—The word “fraud” 
in the section should not be narrow- 
ly interpreted. The “fraud” dealt 
with by the section is such as pre- 
vents the execution of the decrce 
within twelve years, and judges 
ought to take a broad view of con- 
duct deliberately adopted by judg- 
ment-debtors with a view to defeating 
and eying the just payment of 
their debt by frivolous and futile 
objections which are dishonest on 
the face of them. 


Beni Prasad v. Kashi Nath, [1909] 
6 A L J. R, 401, Mewa Lal v. 
Ahmad Ah, [1911] 9 A. L J. R, 17, 
Evans v. Edmonds, [1853] 13C. B, 
uhi Jolife v. Baker, 71883} nQ. 

. D., 255 and Derry v. Peek, [1889] 
4 A. C., 337, referred to. 


Latta Prasad v. Suraj Kumar 


Section 53 


— Legal representative. 
See Hindu Law—Debt 


meaane S ECO 02 
—Suit for declaration that plaints 
a trustee of endowed property—Right 
personal—A pplication of section— 
Trusi—Founder reserving no power 
to alter the scheme—Subsequent ap- 
pointment. 


Section 92 of the Code of Civit 
Procedure does not apply to a case 
where a plaintiff claims a declaration 
of his right to act asa trustee of 
a temple under acertain deed of 
endowment in preference te the 
defendants who claim a similar right. 


The founder of a° trust is entitled 
to provide for the management of 
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the trust property, and to reserve 
to himself the power to appoint trus- 
tees, but if he creates a’ trust 
and appoimts a trustee and reserves 
to himself no power to alter the 
scheme, he cannot’ subsequently ap- 
point new trustee im place of the one 
formerly appointed. 


Puttu Lal v. Daya Nand 


Section 92 
—Trust created for public purposes 
ofa charitable or religions naiure— 
Suit for declaration that aliestations 
made by trustees are invalid, tf can 
be brought otherwise than under the 
sectron—S pecific Relief Act (I of 
1877), Section 42— Declaratory dec- 
ree — Cours discretion, improper 
exercise of.. 


Section 92 of the Code of Civil 
Procedtire is mtcended to be an ex- 
haustive statement of the law appli- 
cable to suits based upon any alleged 
breach of an express or implied trust 
created for public purposes of a 
charitable or religious nature 


A relief by way of a declaration 
regarding the validity or invalidity 
of an alienation made by a trustee 
comes within the provisions of clause 
we of section 92 of the Code of 

ivil Procedure and a suit in respect 
of it must be brought in conformity 
with the provisions of that section. 
Where a declaration sought 1s of 
such a nature thatit 1s not calculated 
to produce any effect whatever un- 
less ıt be asa stepping stona to a 
fresh litigation, to grant the declar- 
ation would be acting against the 
general principles governing the 
proper exercise of discretion m such 
matters. 

Mufti Ah Jafar v. Fazal Husain 
Khan ia ins 


Section 92 
—A pplicability of —Inyured idol 
See Idol—Juristie capacity 

Sections 104, 

107, 15%, Order 41, rie 23 and Order 

43—-Order of remand not showing 

under what provision it was niade— 

If appealable. 


Where a District Judge passed an 
order of remand, and it was not 
clear under what proyisioneit was 
passed; 
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Held, the order must be taken to 
have been passed under Order 41, 
rule 23 0f the Code of Civil Pro- 
cedure, and an appeal lay against it 

Per Walsh, J —In the case of an 
order of remand, it must be prcesum- 
zed, unless the contrary is shown at 
the time when it 1s made, to be made 
under Order 4r rule 23. Firm Gokul 
Prasad Ilar Prasgd v. Rain Kunwar, 
[1921] 19 A. L. J. R, 971, followed. 

Bibi Kulsoomunnissa v. Ram Pra- 
shad Poa ‘ g 
Section 105 
—Interlocutory order unsuccessfully 
appealed from—Subsequent appeal 
agdtust decree inthe suitin which 
the order was passed—Objections 
agains! the order, if can be raised. 


Where there is some unappealable 
interlocutory order, its irregularity 
or any defect init may, so far as 
they affect the decision of the case, 
be raised when the decree in the suit 
im which ıt was passed is appealed 
from, although an appeal from the 
order itself had been dismissed on 
the ground that no appeal lay from it 


Ganpat Lal v Bindbasini Prasad 
Narayan Singh, |1920} 18 A. L. J. 
R., 555, P, C, referred to 

Shanker Lal v. Mohammad Amin. 


—————Section TIO 
—Amount claimed with interest ex- 
ceeding Rs 10,000. 


In a suit for sale upon a mert- 
gage the plaintiff claimed Rs 9,300 
Zad odd plus mterest pendente lite 
and future interest and got a decree. 
The decree exceeded Rs. 10,000. 
Held, that the case was governed 
by section 110 of the Qode vf Civil 
Procedurein which leave to appeal 
to the Privy Council might be given 


Gajadhar Mahton v. Ambika 
Prasad-Tiwari ne he 








Section rio 
—Appeal to Privy Councd —“ Affirms 
the decision’, meaning of—fHigh 
Court modified decree of Lower 
Court—Modification in favuur of 
party seeking to appeat — Appeal 
directed against part which was 
affirmed, 

The plaintiff's claim upon a mort- 
gage-deed® was decreed in full by 


. 
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the Court of first instance. On 
appcal the High Court affirmed the 
decision of that court as to the 
factum and the validity of the mort- 
gage, but reduced the rate of interest 
which had been awarded against the 
defendant and to that extent modi- 
fied the decree of the court below. 
On the ground of this modification 
the defendant “claimed a mght of 
appeal to the Privy Council, seeking 
to question in that appeat the genu- 
ineness of the mortgage. 


Held, that as regards the question 
whether the appellate decreé was ot 
was not one which had “ affirmed 
the decision” of the Court below, 
the Court had to iook to the subject- 
matter of the appeal to the Privy 
Council; in this case the subject- 
matter of the appeal was not, and 
could not be, the modification, which 
was in the appellant’s favour, but 
that portion of the decree which was 
in affirmance of the decision of the 
Court below; and so the appeal, 
being one against concurrent findings 
of fact, could not he. 

Kamal Nath v. Bithal Das 

Section 115 
—Application for leave lo sue in 
forma pauperis—Order rejecting 
pay application—Whether revision 
les. 


On the question whether a revision 


Jies under section 115 of the Code 


of Civil Procedure against an order 
rejecting an application for leave to 
suc in forma pauperis : 

` Piggott, J, reserved the question, 
though expressing an opinion in 
favour of such revision and distin- 


guishing the case from the decision 
in Ruddhoo Lal y. Mewa Ram, 19 
A. L. J. R, 558 ’ 


Walsh, J, held that the revision 
did not lic after the decision in Bud- 
dheo Lai yv Mewa Ram, 19 A.L J. 
R., 558 

Mahadeo Sahai v. The Secretary 
of State for India in Council oe 


ection rg 
—Wrong exercise of jurisdiction— 
Order spt aside 


See Civil Procedure Code, Order 
23, rule f $ 


e. 
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sections 141, 
i44—Proceedings for restoration— 
Proceedings under Section 144, not 
execution proceedings—Order of 
dismissal for default, setting aside 
of—A pplication of section IgE. 


Proceedings under section 144 of 
the Code of Civil Procedure are not 
execution proceedings and the provi- 
sions of section 14: of the Code 
apply to them. 

Somasundaram Pillai v. Chokka- 
lingam Pillai, [1916] IL. R, 40 
Mad., 780, dissented irom. 

Jiwa Ram‘v Nand Ram ds 


Section I44 





‘ -(2)—Suit for damages by a defend- 


‘ant to prior suit—Injury to pro- 
ormer sui— 
Costs no adequate compensation. 


Section 144 (2) of the Code of 
Civil Procedure does not bar a suit 
for recovery of damages by a suc- 
cess{ul defendant against an unsuc- 
cessful plaintiff where the bringing 
of the original suit necessarily ın- 
volved an injury which could not be 
compensated by the grant of costs in 
the suit. 


By an arbitration award a moiety 
of debts due to P's husband >was 
awarded to her and the other moiety 
to A. A brought a smt for declara- 
tion that award was of no effect and 
that he was entitled to all the pro- 
perty. He gota decree in the court 
of first instance but the High Court 
held the award to be good In the 
meantime several debts duc to the 
estate -became barred by hmiutation. 
Held, that P’s suit for recovery of 
damages sustained by her in consc- 
quence of 4’s suit was not barred 
by the provisions of section 144 (2), 
Civil Procedure Code. 

Arjun Singh v. Parbati 


Communication — Official 
dence—Courf to decide. 

See Indian Evidence Act, section 
124.. os W Ze 

Conipensation—Costs not ade- 

uate—Injury to property—Sutt 
Jor damages. 

Sce Civil Procedure Code, section 
144 (2) 


confi- 


i 24 
-0O ffer of—Rail- 
way Company, whetRe? bound. 

See Railway on 


x 
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636 
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Compensation—(coscid.) 
Wrong 
Relief, grant of: 


See Land Acquisition Act, sectio 
20, 31 (2) proviso (3) .. ie 


Compromise—Avaidance of—Be- 
nefit—Members of Hindu family. 
See Hindu Law—Joint family 
— Family dispute— 
Not bona-fide setilement. 
See Hindu Law—Woman’s estate 
Fathe® by—Wuhout 


Cour?s sanction—Suil by minor, 
when of age. 


See Hindu Law—Joint family 


Confession—Formal defeci—How 
cured. 


Sce Criminal 
Section 533 


award— 


Procedure Code,” 


—Stalemeni toa Police 
Oficer—W hether a. 


Sce Evidence Act, section 25 


Constructive possession—Land 
submerged—Appearing off and on— 
Limitation. 


See Limitation Act, Articles 142 
and 144 os iy te 
Contract Act (IX of 1872), Scc- 
hon 24— Sui to recover money 
against a tenant—Petsonal covenant. 


Sce Agra Tenancy Act, section 20 


Section 25 
—Forbearance to sue cr lo enforce 
a claim, if a valid consideration. 


Ifa man beheved that he hada 
bona fide claim to enforce, his for- 
bearance from tiying to put that 
claim in court and to have it decided 
would be a good consideration for a, 
contract. 

Miles v. New Zealand Alford 
Estate Company, [1886] L. R., 32 
Ch. D., 266, referred to. 


Gulab Chand v. Kamal Singh 


c Seciion 63 
—Accord and salisfaction—Cheque 
for smaller amount sent for larger 
amount due—Cashed—Liability of 
debtor for balance. 


The defendants sent a cheque for 
certain amount due to the plaintiffs 
telling them that if they accepted. it 
in full settlement of the claim, they 
could cash it. The defendants cash- 
ed the cheque btt demanded the 
balance from the plaintiffs eOn a 
suit for recovery of that amount 
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pase brought, the defendants plead- 
ed accord and satisfaction Held, 
that the cashing of the cheque was 
not conclusive proof that it was ac- 
cepted on the conditions attached by 
the EENT W. Willie v Davics, 
22 Q. B. D., 610, followed. 


Basdeo Ram Sarup, v. Ditsukhrai 
Sewak Ram .. 

e e e eelo 65 
—Contraci becomyig smpossible of 
performance — Compensation for 
advantage received: 


Where during the continuance of 
a lease of a flower garden in consi- 
deration of a certain 1ent paid, the 
garden was acquired by Government 
undey the Land Acquisition Act and 
the lessee was deprived of posses- 
sion: Meid, that the contract having 
for this reason become impossible of 
performance, it. became void, and 
under Section 65 of the Contract 
Act the lessor was bound to compen- 
sate the lessee for the loss sustained 
by him. 

Muhammad Hashim v. Misri 


m _ Section 65— 
Dissolution of parinershiup. 


Sce Partnership 


, 


; Newt friesd 
of 
See Idol—Jaristic capacity 
Section 78 


—Delivery postponed—Passing of 
property. 


Where the defendants agreed to 
take certain goods as ascertained but 
requested the plaintiffs to postpone 
delivery until some more convenient 
time: held, that the property- in the 
goods passed to the defendants as 
soon as the Pa asia for sale was 
accepted and they were hable for 
the price. 


Dwarka Das mode: Pad v. 
Ram Ratan .. 


a EE fe I5I 
—Flotel bid dae and gtesi—Loss of 
guest's goods — Liability of hotel 
keeper 


The liability of a hotel keeper to 
his guest 1s regulated by the Indian 
Contract Act and in the absence of 
any specific agreement in a given 
case, the rales of Chapter IX of 
that Act are applicable. Where the 

a e 
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lamtiff’s suit-case was stolen from 

is room in the défendant’s hotel 
and ıt was found that the defendant 
had not taken such care to insure 
the safety of the goods of his guests 
as a man of ordinary prudence would 
take of his own goods: held, that the 
defendant was liable for damages. 


Jan v. Cameron A... 


Contract—Forbcarance to sue— 


Bona-fide claim. 
See Contract Act, Sec, 25 


Impossible of perform- 
ance. 


See Contract Act, Section 6s. 


—_———When imphed—Com- 
bination for defence or attack. » 


Sce Contribution—Recovery 


Contribution — Recovery of — 
When suit maimtainable—C ombina- 
tion for defence or altack—Coniract 
impled—Share in loss or gain. 


Where two or morc persons join 
in a stut or in a common defence, in 
an action, held, that there is at least 
an implied contract that they will 
share the gain or the loss and that 
the partnership must pool the gains 
or jointly pay the loss. 


A aud B combined to bring a suit 
against C but were unsuccessful, 
Soon afterwards, the auatrelies 
betwecn themselves aid C (decree- 
holder), siding with B, recovered 
the whole of the costs from A. 


Held, that a suit for contribution 
for costs by 4 against B was main- 
tainable. Shukul Kamead Alim 
Salib v. Syed Ebrahim Sahib, [1902] 

I. L. R, 26 Mad., 373, Ram Sarup 
v. Baij "Nath, [1920 R., 43 
Ail., 77, followed. 

Parsotam Das Kolapuri v. Lachmi 
Narain à ia 

Conviction Power to 
Appellate Court. 

See Criminal Procedure Cede; 
Sections 238 and 423 .. ‘ 

Corpse—Indignity to. 

See Petfal Code, Section 297 

Court—Abuse of -peocess of 


See Fales allegation .. 


alter — 
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Court Fees Act (VII of 1870) 
Article 1—Set off—Damages claimed 
—Liability for Court fee—Applica- 
tion by defendant asking hme for 
payment refused—Revision. 


Plaintiff claimed a large sum from 
defendant on the basis of a simple 
mortgage. Defendant filed a written 
statement claiming a set off and 
asking a decree of a small amount 
against the plaintiff The trial court 
held that defendant was not entitled 
to have his claim enquired into and 
determined unless he first paid an 
ad valorem court fee on the entire 
amount claimed as damages. Dc- 
fendant prayed for a month’s time 
to pay in the required fee. The 
application was reiused. 


Held, that the order complained 
of amounted to no more than re- 
fusing to adjourn and an applica- 
tion in revision did not he.- 


Held, further, that the order 
requiring defendant to pay an ad 
valorem court fec on the full amount 
of the damage claimed, 1s a good 
order, regard being had to the first 
article of the first schedule to the 
Court Fees Act. Buddhoo v Mewa 
Ram, 19 A. L. J. R, 558, followed. 

Chakkhan Lal v. Kanhaiya Lal .. 

Section 7, Sub- 
section (IV)- (f)—Suit for accounts 
—Prelimmary decree—Appeal—Pro- 
per valuation. 

A defendant in a suit for accounts, 
appealing against a preliminary dec- 
rec passed agaist him, is entitled to 
put his own valuation on his memo- 


randum of appeal and pay court-fee - 


‘accordingly. He is not bound to 
accept the valuation stated by the 
plaintiff in his plant, and pay court- 
fee thereon. 


In the matter of Bhola Nath, [1910] 
7 A. L. J. R., 546, referred to. Dhur- 
pati Srinavasacharlu v. A. Perin- 
devamına, [1915] 30 M. L. J, 402, 
doubted. 


Kanhaiya Lal v. Seth Ram Sarup. 


—— Section 7 (V) 
(a) (b)—Declaration and possession 
—Declaration asked for superfiuous 
—Effect of. 


The father and brother of the 
plaintiff sold certau jomt family 
property in which the plaintiff was a 
co-parcener The plaintiff brought 


416 


Pacr 


Court Fees Act (VII of 1870) 
—(concld.)  .., 


this suit for possession of his share 
but added a rehef asking for cancel- 
lation of sale-deed: 


Held, that having asked tor cancel- 
lation of sate-deed, the plaintiff was 
liable to pay ad valorem fee on the 
value of the whole cstate sold unless 
his plaint was ametided 

The court below deoteed the claim 
for possession ın this gase subject to 


e 


the plaintif paying certain amount _ 


to the purchasers. Held, that the 
defendants were liable to pay on 
their memorandum of appeal court 
fee only on ten times the Covctinient 
revenue of the property in dispute. 


Rup Narain v. Bishwa Nath Singh, 


_ Court of Wards Act (IV of 1902), 
Section 34—lather's debt—Son, prous 
duty of, to pay. 


See Hindu Law—Dehts 


Section 37— 
Property of disqualified proprietor 
inherited by heirs— Court retuin- 
ing superintendence—LE feci on heir’s 
contract. 


The property of one A was under 
the superintendence of the Court of 
Wards. She died leaving the defend- 
antas one of her heirs. The Couit 
of Wards retained 4’s property un- 
der its superintendence, as her debts 
had not been discharged. The de- 
fendant contracted the debt in res-? 
pect of which the present suit was 
brought. Held, that the defendant 
was hable to be sued inasmuch as he 
was not a ward of the Court so as 
to preciude him from enternng into 
a contract to make him pecuniartly 
liabte. 


Daleep Singh v. Khurshed Husain 


ie dion 55 
—Disqualified proprietor—Suit by a 
manager for an idol—Maintainabili- 
ty of suit. i 

The disability of a disqualified 
proprietor extends to the peer 
which he owns and not to that whic 
he holds as a trustee Where a dis- 
qualified proprietor holds certain pro- 
perty as a manager of an idol, he 
can sue on behalf of that idol for 
ejectment of a person who has takén 
wrongful possession of the property 


Held, also, that one cg-sharer 
could sue to eject a trespasser from 
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the joint land. Mannu v. Nasrat- 
ullah Khan, [1901] A. W. N., 36, re- 
ferred to. 


Sri Thakurji v. Hira Lat at 


Creditor—Landlord of an agricul- 
tural tenant 


See Provincial Insolvency Act 


Criminal jurisdiction—Payment 
of costs by accused—Order. 


See Code of Criminal Procedure, 
section 344... : 


Criminal Procedure Code (Act V 
of 1878), Section 107 (2)—Security 
fe keeping the peace—Proceedings 

efore District Magtstrate—Breach 
of th® peace apprehended within the 
district—Person informed against 
resident of a Native State—Legality 
of proceedings. 


Where proceedings under section 
107 of the Code of Criminal Proce- 
dure were taken before a District 
Magistrate and the place where the 
breach of the peace was apprehend- 
ed was within the local limits of the 
Magistrate's jurisdiction : 

Held, that it was immaterial whe- 
ther the person informed against 
was or was not within the district at 
the time that the notice under the 
section was issued, and that there 
was no error or irregularity in the 
procedure. 


Sheobaran Dube v. Emperor 


Section 1I0— 
Joint trial—Accused not confederates 
of each other—Section to prosecute 
—Necessity of notice 


Proceedings against a man for 
badmashi should be confined to him 
alone unless the case is that he has 
a confederate or partner to whom 
all the evidence is equally applicable. 

There is no statutory obhgation 
upon any Judge to issue a notice 
upon a person charged to show cause 
why sariction to prosecute him should 
not be given. : 

Angnoo Singh v. Emperor 

Section 110 
—lurisdiction—“ Within the local 
limits "Whether permanent resi- 
dence within local limits essential 
to give jurisdiction. 

Section 10 of the Criminal Proce- 
dure Code has, on the question of 

e ` 
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Criminal Proceedure Code (Act 
V of 1878)— (contd ) 


locat jurisdiction, left the matter of 
permanent residence of the person 
proceeded against, open. Itis nota 
question of permanent residence but 
of. where the person practises his 
career as a thief or a house-breaker 
or whatever it may be. 


Where proceedings under section 
110 of the Criminal} Procedure Code 
were instituted in the court of a 
Cantonment Magistrate against a 
person who was usually a resident 
within the cantonments, and the 
evidence was that he was by habit a 
thief within those cantonmenis: 
Held, that the Cantonment Magis- 
trate had jurisdiction, notwithstand- 
ing the fact that some months before 
the proceedings commenced the per- 
son wotked as a chaskidar at a 
house in the civil lines but afso 
catried on his career of cmme in the 
cantonments. 


Bhola v Emperor 


Section 125 
—District Magistrate's powers under 
the section--Grounds on which he 
can cancel a bond. 


The only giound on which a Dis- 
trict Magistrate can cancel a bond 
for keeping the peace and to be of 
good behaviour under section 125 
of the Code of Criminal Procedure 
is that something has supervened 
since the date of the first court's 
order which satisfies the District 
Magistrate that there is no longer 
any necessity for keeping the accused 
person under bond. A District 
fagistrate cannot use the section as 
if he were sitting as a court of 
appeal. If he thinks that the order 
of the first court is not maintainable 
on the evidence as presented, his 
duty 1s not to pass an order under 
section 125 but to refer the case to 
the High Court on its revisional 
side. 


Benarsı Das v. Pastab Singh, 
1912] 1. L. R, 35 AN, 103 and 
hanker Lal vx. King-Emperor, 
[1919] 17 A. L. J. R, 830, followed. 
vamuddin Khan v Mohammad 
Zia-ul-Nabi Khan i 
ection 133 
—Notice, how madg gbso'ute. 


A notice issued under section 133 
of the Criminat Procedure Code 
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cannot be made absobute 1i the per- 
son against whom it ıs issued appears 
and protests against ıt. In such a 
case the Magistrate has to proceed 
with the case as if ıt were a sum- 
mons case. 


‘Jassi v. Emperor ae 
Section 137 
(1)—Procedure to be followed on 
complaint being filed. 


When an accused person, to whom 
notice under section 133 of the Code 
of Criminat Procedure has been 
issued, ‘appears and shows cause, the 
court should itself go into the evi- 
dence before making the order final 
and should give a judicia? decision 
wn the matter. here the court 
made the order absolute only on the 
report of the Tehsildar: held, that’ 
the order was illegal. 


Ismail v. Bunda 


Section 1 
Public niuisance—S ome i 
jurors refusing to return a verdict 
at all—Procedure. 


Where in the case of a pubhe 
nuisance some of the jurors appoint- 
éd under section 138 of the Code of 
Cximinal Procedure refused to re- 
turn a verdict at aland the Magis- 
trate stopped further proceedings 
under section 139, clause (2) of the 

de: 

Held, that the Magistrate’s order 
stopping further proccedings was 
wrong and ‘that the correct proce- 
dure under the circumstances was 
to appoint a fresh jury 


Girwar Lal v. Bansidhar 


Section 145, 
Procecdings under—Subsequent suit 
by heirs of ace party for 
damages, mamtainability of —Dama- 
ges too remote 


One B initiated proceedings under 
section 145, Criminal Procedure 
Code, against Z and eventually suc- 
ceeded in them. Soon after, both B 
and Z died, and, after their death, 
the heirs of B sued the legal repre- 
sentatives of Z to recover damages 
for the mental and bodily pain 
suffered and the expenses incurred 
by B in having to institute thę pro- 
ceedings. É 

Held, the damag®$ were too re- 
mote, 








657 


of the . 


472 


[A L J. R. 





Pact. 


Criminal Procedure Code (Act 
V of 1878)— (contd ) 


Held, also, that an independent ac- 
| tion cannot be maintained to recover 
the balance of costs over and above 
the costs awarded by a court in the 
action in which they are incurred 
Ram Das v. Muhammad Faqir 


NS ION 145 
—Dispute between semindar and 
weighmnen. he 


The claim to weigh grain in a 
market and reahze the weighment 
dues is not covered by section ‘145 
of the Code of Giiminal Procedure. 


Maqbul Ahmad v. Emperor 


Section 145 
—Dispute over land—Likely to cause 
breach of peace—Magistrate's juris® 
diction to attach moveable property. 

A magistrate acting under section 
145 of the Criminal Procedure Code 
has jurisdiction to attach land only 
and not the house and moveable pro- 
perty: which may be the subject-mat- 
ter of dispute. 





Gajraj Singh v. Emperor 
Section 192 


Proceedings under section 45 of 
the Code—If can be transferred. ` 


Where a Sub-Divisional Officer 
instituted proceedings under scction 
145 of the Criminal Procedure Code 
and transferred them to another 
Court: 

Held, the words “any case” in 
section 192 of the Code are wide 
enough to cover an enquiry tinder 
Sec. 145 of the Code and the Court 
had jurisdiction to transfer the case, 


Mahendra Singh v. 
jpatti 





Musammat 


Section 105 
Cl = (B)—Abetment of offence— 


Sanction, necessity of. 


In the case of offences to which 
reference 1s made in scction 195 
clause (B), a court, taking cogni- 
zance- of such an offence when that 
offence has been committed in> or 
in relation te, any proceeding in any 
court or a court taking cognizance 
of a criminal conspiracy to commit 
such an offence, or of abetment or 


attempt to commit such an offence,” 


cannot do so unless sanction has 
been given, not only to the factum 
but to.cover the case of each person 


205 


` 


694 


906 


215 





1039 


VOL, XX) INDEX 
Pace. ; PAGE. 
Criminal Procedure Code (Act Criminal Procedure Code (Act 
V of 1898)—(contd.) V of Teoei-(eonld.). ~~ 
who is charged with having commit- Sechons 234 


ted it. 
Ram Bilas v. Lachmi Narain 


Sections 202 
and 203—Magistrate choosing to 
engtire into the case—Subsequent 
order directing a Naib Tahsildar “to 
report afte: an enqury"—Irregu- 
larity vittating proceedings. 


Where a Magistfate is not satis- 
fied with the tinth of a complaint, 
he has the option of only one of 
two alternatives, namely, either to 
enquire into the case himself, or 
direct a previous local investigation. 
He cannot have recourse to both the 
alterfatives. If he chooses to enquire 
into the case, he must do it himself, 
and cannot direct another official to 
do it If after the enquiry into the 
case he finds no sufficient ground 
for proceeding with the complaint, 
he should dismiss it and shourd not 
direct a “previous locat mvestiga- 
tion” then. 


Where, therefore, a Magistrate 
directed a Naib Tahsiklar to “re- 
port after an enquiry” after he had 
enquired into the case himself, and 
the material obtained through the 
“enquiry” py the Naib Tahsildar 
acted on the mind of the Magistrate 
m the formation ot’ his judgment 
against the accused ; 

Held, that the order directing the 
Naib Tahsihlar to “report after an 
enquiry” was ultra vires and was an 
irregularity that vitiated the whole 
proceedings. ’ 





Emperor v. Durga Prasad si 


——Serctions 234 
and eee of charges— 
Penal Code (Act XLV of 1860), 
sections 408 and 477.,4—Irregularity. 








Where an accused person was 
charged with three: offences under 
section 408 and one under section 
477 (A) of the Indian Penal Code, 
and tried at one trial: 


Held, that sections 234 and 235 


of the Code of C1iminal Procedure 
did not warrant such a joinder of 
charges, 


Emperor v. Sheo Saran Lai, [1910] 
LI. R., 32 All, 219, followed. 


355 


Shuja-ud-din Ahmad v. Emperor. 320 


134° 


and 235—Joinder o charges— 
Penal Code (Act XIV of 1860), 
Sections 380 and 420—Accused no 
prejtdiced by one Irial, ` 


Where an accused person was 


charged with cheating under section 
420 of the Indian Penal Code by 
giving the complainant a base allo 

as pure silver, and also with theft 
under section 380 of the Indian 
Penal Code by subsequently stealing 
she alloy to remove the evidence 
against him, and was tried at one 
trial and convicted : 


Held, that although it was very 
difficult to find that the two offences 
were committed “in one series of 
acts so connected together as tc 
form the’ same transaction,” the 
‘evidence which went to establish 
the charge under section 380 would 
have been admissible as showing 
subsequent conduct of the accused in 
the trial on the charge under Section 
20; that the accused was not, there- 
ore, prejudiced by the joinder of 
charges; and that the sentences 
being concurrent, the accused was not 
otherwise prejudiced. . 


Bechas v Empero: 


— Section 235 
and. 239—Offences by same gang— 
Sunilar object. 





When several acts of crime were 


committed, at short intervals, by 
members of a gang of dacoits assem- 
bled ona highway for an :centical 
object, held, that, all these offences 
were committed in the same transs 
action and it 1s not material whether 
all the members of the gang took an 
active part in each crime 


Ram Prasad v. Emperor 





——— Sections 238, 
and 423—Conviction under Section 
147, LP.C.—Allering il into one un- 
der Section 323, I. P. C.—Appellate 
Courts power. 


An Appellate Court has power to 
alter a conviction under Section, 147 
of the Infian Penal Code to one 
under section 323 ofthe same Code. 


Hanvwman v. Emperor.. se 


324 


926 


213 
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Criminal Procedure Code (Act 
V of 1898)—(contd ) ` 


Section 239 





—Joint trial—Charge unde: section- - 


att, Indian Penal Code—Retatning 
property stolen from same com- 
plamant—No connection between 
accused—Legality of joint trial 


Where two persons were jointly 
tried on a charge under section 411 
of the Indian Penal Code, the only 
connecting link between them being 
that, ‘on the Magistrate’s finding 
each of them retained some proper- 
ty stolen from the same complain- 
ant and therc was no suggestion 
that either or both of them were the 
original thieves : 


Held, that their joint trial was 
legal, 
oosan v. Emperor 


z ; Section 239 
—Jomt trial—Same transaction— 
Joint trial of the thief and of the re- 
ceiver of stolen property. 


Where three persons were tried 
jointly at the same trial, the first on 
a charge of theft and the other two 
for having dishonestly received 

ifferent portions of the stolen pro- 
perty: Held, that the joint trial 
was lega], inasmuch as the theft and 
the dishonest receiving of the stolen 
property’ were to be deemed as one 
transaction, even though the dis- 
honest receipt was not simultaneous 
with the theft 


Anwar v. Emperor: 


Section 239 
—Offences in same transachon— 
Joint triat—Whether permissible. 


When an offence of dacoity and 
two other offences of dishonest pos- 
session of stolen property knowing 
it to have been stolen in the com- 
mission of a dacoity or dishonest 
reception of such property knowing 
it to be stolen from a known dacoit, 
were committed in the same trans- 
action, held, that a joint trial was 
permissible under the provisions of 
section.239,,Code of Criminal Pro- 
cedure. Emperor v Balabhai Har- 
govind, [1904] 6 Bom., L: R, 517, 
referred to ` 


Durga Prasad v. Emperor 


SERF : ——Sectiag 239 
—Joint irial—Same transaction: 5 
The offence of keping a gaming 


house and the offence of using it are 


~ Pace. 
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Criminal Procedure Code 
V of 1898)—(contd,) 


offences committed in the same 
transaction and the offenders can be 
tried jointly 
Ganesh: La! v, Emperor í 
——______—___—-Section 250 
—Compensation—Whether payable 


to person against wham proceedings 
under seccion 107 taken. 


Section 250 of the Gnminal Pro- 
cedure Code does not*apply to cases 
where proceedings under section 107 
of the Code are instituted at ‘the 


Act 


instance of private persons and ın, 


which the accused are discharged. 
Ram Sukh Ratv Mahadeo Ra, I. 
L. R.,7 All., 743, followed. 


[A L. JR. 





PAGER. 


967 


Mannu Khan v. Chandi Prasad .* 624 


— Section 250— 
Frivolous or vexatious accusation— 
Offence not triable by the Magistrate 
discharging accused—If Magistrate 
can order payment of compensation 
to accused. ` 


A Magistrate can take action under 
clause (1) of section 250 of the 
Oriminal Procedure Code only in 
those cases in which the offence is 
triable by him. Where, therefore, 
in a case ın which the offence was 
triable by the Court of Sessions, a 
Magistrate discharged the accused 
after enquiry and ordered payment 
of compensation to the accused: 


Held, that the order regarding pay- 
ment of compensation was illegal. 


Sarup Sonar v Ram Sundar -Tha- 
kumam toon it 


Section 271 





~Murder—C onviction 
guilty—Practice 


Ina case of murde: ıt`has long 
been the practice of the High Court 
not to accept the plea of guilty. 
Murder ıs a mixed question of fact 
and Jaw, and unless the Court 15 
perfectly satisfied that the accused 
knew exactly what was necessarily 
implied by his plea of guilty, the 
case should he tried 


Daljli v. Emperor 


a 


— Sections .286, 
342—Sessions triai—Plea of not guil- 
ty—Retracted confession—Necessity 


on plea of, 


433 


of taking—Procedure to be followed, -- 


In a murder case, the accused, who 
had their confessions recorded un- 
e. 
@. 


» 


, 
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dor section 164 ot the- Criminal —Ordering accused to a pai - 
ocean Cod: and who also plead- adjournment to coiplainani— Puar 
ed‘ guilty’ before the committing ers of Criminal Court 
magistrate, pleaded ‘not guilty’ in ©; ; 
the Sessions Court. Thereupon the Criminal Courts have no authority 
Sessions Judge atonce proceeded to to order an accused person to pay 
take in evidence, before a single costs of an adjournment consequent 
witness for the prosecution was exa- on his failure to appear on the date 
mined, the previqus statements made fixed for hearing of the complaint- - 
by the accused balers the committing against him 
magistrate as also their confessions 7 ` 
recorded under section 164 of the yr DR oom pga [r906 
Criminal Procedure Code. He then Beedha v. Empeior hea h Bha- . 
examined, and almost cross-examin- girath ` p 8 286 


cd, the accused on thcir contessions, 
and having dòne this, began to re- 
cord the prosecution evidence. 


Held, that the procedure adopted 
contravened the provisions of scc- 
tion 286 of the Code of Criminal 
Procedure 


Although under section 342 of the 
Code the power given to the Court 
to examine an accused person 1s one 
which may be exercised at any stage 
of the trial in the discretion: of the 


Court, this provision must not be - 


regarded as in any way superseding 
the clear directions contained in sec- 
tion 286 as to the manner in which 
a trial at Sessions should be com- 
menced, 


When a plea of ‘not guilty’ 1s 
entered by an accused person (and * 
particularly by an accused person 
in a capital case) after the said ac- 


cused had admitted his guilt before 
the Magistrate, it becomes parti- 
culaily incumbent on the trial Court 


to proceed with the hearing of the 


‘evidence, to enquire very carefuily 


mito the conduct of the polce în- 
vestigation and the whole creim- 
stances under which the confession 
of gult now retracted was obtained. 
‘The proper time for taking into consi- 
deration such a confession comes 
after the Court isin fu!l possession 
of the entire ‘prosecution evidence” 
and can estimate what the cffect of 
that evidence would be, considered 
apart from any statement which the 
accused person or persons may from 
tîne-to time have made. 


J R, 326, referred to 
Sukhia v` Empero.” `. se was 
z : 


Dalli v. Emperor, [1922] 20 A. L. 


——_———-- Section 384—- 
Loss in profits—Result of picketing 
—Fine imposed for selling foreign’ 
ciloth—Offence under, section 384. 
A,a_ cloth merchant, refused to 
pay a fine imposed by B for persist- 
ing in selling foreign cloth despite 
B’s admonitions to the contra 
shop was, thereupon picketed by B 
with the result that 4 suffered-two 


r 
. A'S sn 


hours’ loss in trade and consequent ~- ° 


profit. A then paid the fin 
promised to refrain from 
foreign cloth. 


e and 


t 


selling -` 


Held, that every ingredient in the hi 


offence of extortion was made out 
against 4 who might, very well have 
been convicted under section 3&4 and 
that B’s conviction. under section 385 
was equally good. ` 


When a certain number of well- 
intentioned and law-abiding persons - 
wish to argue in a legitimate, dnd 
peaceful manner with a man, point- 
ing out to him that.in his own ad- 


| vantage he should ‘not follow a 


certain course, there can be no doubt 
that such a proceeding 18 not only‘ 
haimless but, ın many cases, it may ` 
be laudable, and if picketing to the 
ordinary mind meant nothing more 
than that, the tear of picketing 
would not be fear of injury withiti 
the meaning of the law. But when 


the word picketing has come to be’; 


associated with another word “ bay- 
cotting-’ and when the boycotting 
is apt to proceed fiom ostracism 
to active annoyance and when the 
active annoyance has heen known, in . 
many enstances, to culminate in’ 


bodily injury, then a man who ts - 


s 


threatened with pcRetmeg and knows. -. 


that picketing can be of ‘such’ a™~: 


1042 


INDEX 


PAGE. 


Criminal Procedure Code (Act 
V of 1898)—(conid.) 
nature, is putin fear of injury within 
the meaning of section 385. 
Chaturbhuj v. Emperor ` 


—— Section 421 
—Appeal rejected—Second petition 
presented through counsel—Whe- 
ther entertainable. 


When a petition of appeal is sent 
by a convict through the Super- 
intendent of Jail and is summarily 
rejected, it is not open to the same 
convict to’ present a second petition 
of appeal through counsel Queen- 
Empress v. Bhimappa, T. L R,*19 
Bom., 732, followed; Hulasi v. Em- 
peror, 36 1. C., 133 (Oudh), not 
followed. 

Khiali v. Emperor es 
Section 435 
—Practice—A pplication by a third 
party — Convicts not recognising 
Court. 

The High Court, can call for and 
examine the record of proceedings 
in the Magistrate’s Court if the 


necessity for doing so has been’ 


brought to its notice in any manner. 
But it should be loath to interfere 
on behaif of a person convicted in a 
criminal case if that person is an 
adult and of ordinary intelligence 
when that person himself, in no way, 
contests the propriety of bis con- 
viction. s 


Narain Prasad Nigam v. Emperot. 


echon 437 
—Further inquiry—Notice to show 
cause—E fect of want of notice. 


_. Anorder directing further inquiry 
into the case of an accused person 
who has been discharged cannot 
stand where the order has been 
passed without giving notice to him 
to show cause. 


Sagar Mal v Emperor 


Section 439, 
Clause (9)—Accused wrongly acquit- 
ted of murder and eonvicted of 
sulpable homicide—No government 
appeal—High Courts powers of re- 
vision. , 


. Where a Sessions Judge wrougly 
acquitted a person of the offence of 
murder‘ and convictgd him of culp- 
able homicide : not -amounting to 
murder, but the Local’ Government 


877 


739 


or 


[a LJ. R 


Pace. 


Criminal Procedure Code (Act 
V of 1898)—(conid.) 


preferred no appeal against the 
acquittal : 


Held, the High Court had no 
powers in revision to change the 
conviction into one of murder, but 
the sentence could be enhanced 


Emperor y. Sheo -Darshan Singh 


= 7 Sechon 439 
—Revision—High Cougi’s powers to 
interfere on facts - 


Although it has lon 
practice of the High Court not to 
interfere in crintinal revision on 
facts found by a lower Appellate 
Court, yet the rule ts not an absolute 
one. 


Thus in this particular case the 
High Court went into the facts, 
ie not being satisfied beyond a 
reasonable doubt of the guilt of the 
accused, set aside the conviction and 
sentence passed on him and directed 
his release. 


Shiam Sunder v, Emperor 


Seclin 476 
—Case transferred—Jurisdiction of 
first court. 


Where a court is of opinion that 
there is ground for enquiry into any 
offence, refered to in section 195 
of the Code of Criminal Procedure, 
committed before it in the course of 
a judicial proceeding, ıt has juris- 
diction to take action under section 
476 of the Code, even if the case 
has passed out of its hands and has 
been decided by another court, and 





been the 


190 


276 


no findings arrived at by that court ` 


can take away that jurisdiction. 
Sundar Lal v. Emperor 


Section 51g — 
Security to keep the peacc—Forfei- 
ture of recognicance—Proceeding’s 
under the section—Lapse of time. 


Where a person was bound over 
to keep the peace for one year, and 
on information received that he had 
been guilty of a breach of the con- 
ditions of his recognizance bond, 
proceedings under section 514 of the 
Criminal Procedure Code were ini- 
tiated against him, but before they 
came to an end the period fixed 
expired: keld, that there was no 
Tegal bar to the prosecution df the 


case tinder section 514. s 


{~ 
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Criminal Procedure Code (Act 
V of 1898)—( contd.) 


In Re Ram Chander Lalla, |1877} 
rC, L R, 134, distinguished. 


Uma Dutt Misir v. Emperor 


Section 526. 


—Transfer—Prosecution ordered by 
Cantonment Magistrate as Secretary 
of Cantonment Canuutttee—Appre- 
hension in acctsed’s mind 


Where a Cantonment Magistrate, 
in his capacsty of Secretary of Can- 
tonment Committee, orders the pro- 
secution of the accused for 'con- 
structing an unauthorised building, 
held, that it is advisable that the 
casesshould be‘tried by some Magis- 
trate other than the Magistrate 
ordering prosecution. 


Hira Lal v. Emperor .. 


Section 533 
—Confession before Magistrate— 
Rerorded in English—Irregularity 
only, 


In a murdér case, the Magistrate ` 


after being satisfied that the accused 
was not tutored and having removed 


all the Police from the court room,, 


recorded the statement of the accused 
in Enghsh and in a marrative form 
The statement was then translated 
to the accused who admitted ıt to be 
correct and fixed his thumb-mark 
thereto. 


Held, that section 533 of the. Ori- 
minal Procedure Code completel 
cured any formal defects which 
might have been made in the record- 
ing of the confession. Queen-Em- 
press v. Bachanna, [1891] A. W. N., 

5 and ween-Empress vy. 
isoa] A. W. N., 60, followed. 


Deo Datt v. Emperor .. 


ei S con 537 
—Error—Noi prejudicial lo accused 
—May be condoned. 


Examining a witness for the pro- 
secution after the statements of the 
accused is recorded is an irregulari- 
ty but it isan irregularity which is 
not fatal to the case. Subrahimania 
Ayyar v. KingeEmperor, [1901] I. 
L. R, 25 Mad., 61 at 96-08, referred 
to. ' 


Anta, 


6y3 


p 


or 


915 


ote el . 
Bechu Chaube v Emperor . .. .874 
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Criminal Procedure Code (Act 
V of 1898)—(coneld.) - 


o_o re tte s— 
Order directing accuscd to produce 
sureties residing within cértatii 
limits, if legal. g 

A Magistrate has no authority to 
lay down any limits within which 
sureties must reside. An order 
diuccting an accused person to pro- 
duce surefics residing within cer- 
tain hmits is illegal 

Raghunand4an Prasad v. Emperor 

Custom—Continuance--A fier par- 
tition. 


See Pre-emption—Qustom. 
Proof, necessity of. 
See Pre-emption—Pleadings 
Proof—Pre-emption suit. 
See Pre-emption” ... is 


Damages—Non-delivery of goods ` 


223 


ee by Railway—Plaintiff as-`` 


sure , 
See Limitation Act, Arts. 30and 31 
—Suit for—Goods be- 
come rotten, 
See Railways Act, Section 80 


—-— Too remote—Heirs of 
successful party. : 


792 


See” Criminal Procedure Code— . ` 


Proceedings under Section 145, 


Trespass — Bona-fide 
or by inistake—How Court to award 


—Aggrieved party’s rights under 


lease. 


In a suit for damagés for trespass i 


the plaintiff is entitled, in every case, 
to nominal damages Ifa defendant 
makes a bona-fide mistake, a court 
ought to award nominal damages 
but if a defendant takes a risk which 
he knows, to be à risk and persists 
in fighting when he knows or ought 
to know that he is wrong, his con- 
duct ought to be measured, in sqme 
way, by the special damages which 
the court is entitled to award. 


Held, further, that anything which f 


had happened alterin 
ship of the parties after the decisiom 
of the first court, had nothing to do 
pe the fights of the plaintiff, under 

is lease while subsisting, when the 
suit was brought, 


Soha Lal vy. Amba Prasad 


the relation- - -- 


1644 


Debt—Contracted by defendani— 
Not ward of Court. . 

See Court óf Wards Act, Sec. 37. 

—— Decree against father— 
Son’s liability. 

Sce Hindu Law—Debt. 
Minor—Reasonable neces- 
sity—Sufficient to validate—Apph- 
cation of money immaterial. 

If a creditor, dealing with the 
manager of a family or, for the 
matter of that, with the guardian of 
a minor, does make enquiries and 
acts honestly, the real existence of 
an alleged and reasonable necessity 
is suficient to validate a debt and 
he is not bound to the application of 
the money. Kandha Lal v. Munna 
Bibs, [1897] A. W. N., 200, followed. 
_ Raghubans Upadhya v. Indarjit 
Singh T T sé 

Declaration—Suit for—Possession 
of property — Entitled to, under 
award. 

See Family Settlement E 

Decree—Adjusiment of—Not to 
be set up. 

See Civil: Procedure Code, Order 
a1, rute 2 (2) ac : 

Amendment 
to apply, accrual of. 

_ See Limitation Act, art. 181 
- Compromise — Payment 
out of Couri—E fect of. - 

See Civil Procedure Code, Orde 
4, rules 4 and 5 XN 
Mesne profits 
See Code of Civil Procedure, Sec- 
tion 2, Cl. (12) eo oe 
Passed agamst a person 
in his personal and representative 





“of —Right 











capacity—A pplication to set aside 
Selin Hary decree refused—Whe- 


iher final decree to be executed 


A preliminary decree for sale on 
a mortgage was passed in April, 
1920; against several defendants 
among whom were one 4 and one 
N. In November, 1920, the decree- 
holder applied for a final decree 
stating that Z had died since the 
preliminary decree and N, who was 
his legal representative, was algeady 
on the record. The court without 


INDEX 





PAGE, 


715 


814 


65 


640 


602 


issuing any notice passed the. final: 


decree against N in his persona{ 
capacity and as Tepresentative of Z. 


t 


establish adultery. 


Decree—(concid.) 


tion, N objected on the ground that 
Z having died before April, 1920, 
the preliminary decree was a nullity 
and, therefore, the final decree could 
not be passed. He also applied to 
have the preliminary decree set aside. 
The court dismissed the application 
holding that there was uo proof that 
Z had died before April, 1920. But 
while deciding the objection of.N 
to. execution, it came’to the conclu- 
sion that Z had died» before 1920, 
and the final decree wasa nullity. 
Held, that the court below was wrong 
inasmuch as the final decree ‘was 
not passed against any deceased per- 
son, it being passed against N who 
was contesting the execution apph- 
cation. * 


Ram Sarup v. Narain Das 


“Delivered” to Railway adminis- 
tration—Whether grant of receipt 
essential. 


See Railways Act, section 72 
_“ Delivery ”—De finition of—Sec- 
tions 148 and 149 of Contract Act. 
See Railways Act, section 72 


Refusal to take, effect 
of. 


See Railway ii 


——Unreasonabie delay— 
Compensation. 


See Railways Act, section 72 
Whether refusal — 


. £008 


[A.L.J R 


PAGE. 
When the decree was putin execu- 


ai 


761 


f 114 


Goods domaged—Refusal to enter 


in registers. 
See Railway j oe 
Deposit—Cessation of interest. 
See Transfer of Property Act, 
section 83 ; ii ; 


Duly made—Section 45, 
rule 7. 


` See ‘Act XXVI of 1920, section 3- 


(i) a ke ae Se 
Divorce — Evidence — Proof of 


51 


| adultery sn contested cases—Practice ` 
—Uncorroborated testimony of single 


witness — Nature of corroboration 
required. -, - 

Held, ın accordance with the rule 
of practice prevailing in the Divorce 
Courts in England in contested cases, 
that the entirely uncorroborated 
evidence of one witneså should not 
be acted upon as 
6 
e 


` 


being suffitient to 
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Divorce—(concld.) - Pace. | - Easements Act (V of 1882) - Pace 
Adultery can be established by the ` -© —(Goncld.) - aan 

enturcly uncorroborated evidence of defendants: Held, that-the sheds. 


one witness as to the particular act, 
provided there is evidence of a simi- 
lar character um regard to other 
offences which can be and are treat- 
ed as corroboration. 


W. A: Collard v. Marie Agnes 
Collard os ae 

Earnest Money—What is—How 
to be decided—Contract broken— 
Liability to pay. ° 
. A contracted to *purchase 20 bales 
of cotton from B and paid Rs 2,000 
as earnest-money. He purchased 
only nine bales and refused to take 
any more. In the meantime he had 
pat the price of more than 9 bales 
to &. g 


In“a suit by “A for recovery of the 


amount paid to Bin excess on ac-- 


count of price of 9 bales of cotton : 
held, that A, having forfeited his 
carnest-money, was not entitled to 
recover the amount paid in excess. 


- Held, further, that when there is 
no written contract, the point as to 
determination of what is and what 
is not earnest-money, must be decid- 
ed according to evidence on record. 


Madho Das v Gokul Das 


Easements Act (V of 1882), Sec- 
tion 43—Additional burden on ser- 
vient heritage easily reducible— 
Easement not extinguished. 


Where the owner.of a house had a 
right to discharge water from one 
privy in his house into the drain of 
another’s ‘house, and he subsequently 
built a new privy iw the house and 
connected that up with the drain: 

Held, the burden could be reduced 
without difficulty to its original 
limits by the drain fiom the new 
privy being blocked or cut away, and 
the easement was not extinguished 


Rameshwar Dayal v. Maharaj 
Charan : Sd 


— Section 59— 
Incense given to build sheds—Not 
appurtenant! to holding—Prescrip-- 
tton. . 


Certain tenants of the plaintiff 
built some thatched sheds on waste 


742 


202 


land in the village with plaintif’s ` 


permission. These sheds were not 
appurtenant to their holding. They, 
enjoyed these sheds for 20 years 
and then transferred them ‘to ‘the 


‘| tract arising ont 
| events. 





ing, the licensee did not acquire a 
right adverse to the hcensor who 


could put an end to it at his 
pleasure. 
. Bhoj Raj v. Hardeva xe 


Ejectment—Notice of—W hen no 
necessary. : 


Sce Landlord and tenant 


— Wrongful possession 
—Disqualified proprietor—Stut on 
behalf of idol. 


See Court of Wards Act, Sec- 
tion 55 re Pa 3 


Election—Aliernative charges— 
Exercise of. 


See Practice—Alternate charges 


Endowment—Lease of land of a 
—Rent Note—Construction — Per- 
manent tenure—Shebait’s powers-— 
Long lapse of time—Presumption of 
validity. 

A lease of 5% acres of land was 
evidenced by a rent note of 1824, 
which provided for a payment of 
Rs, 40 a year as rent and if the rent 
was not paid, the lessee should be 


which he may have placed upon the 
property. The lessee sublet the pro- 
perty in 1872, 1883 and 1900, and the 
lessors never raised any objection. 


Held, that ıt was a permanent 
lease which could only be terminated 
by non-payment of rent. 


The disability of a shebai! to make 


| a permanent grant 1s not absolute. 


Where a long ‘time has lapsed after 
the grant, it must ‘be presumed to 
have been made in circumstances 
which would validate the grant 
beyond the life of the grantor. 
Chockalingam Pillar v. Mayandi 
Chettiar, [1896] 19 M., 485, approved 
Bawa Magniram Sitaram v. Sheth 
Kasturbhai Manibhai . a 
Manager —A ppoint- 
ed by widow, whether iegal. 
See Hindu Law—Endowment 
Equitable relief—Priviiy of con- 
of subsequent 


S, threugh whom the’ plaintiffs 


the judgment-debtor’s property, B’s 


not being appurtenant to the hold-` 


claim, obtained a degree for money . 
against one B and atfached some of. 


775 


at liberty to remove the stiuctures ad 


371 
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Equitable relief—(concld.) 


wife raised an objection on the 

ound that the property was hers 

ut lost the case in the High Court. 

In the meantime B entered into an 
agreement to sell that property to N 
-and D, the defendants, for a sum 
of Rs. 2,900, part of which was to 
be left with N and D for payment 
to S. The sale was not effected. S 
obtained a sale of that property 
from B. The consideration for sale 
was paid partly in cash and partly 
by satisfaction of the decree. N and 
D then sned.B and S for specific per- 
formance of the contract of sale 
entered into between them and B 
and got a decree. The court execut- 
ed the sale-deed on behalf of B 
and S. The plaintiffs then sued N 
and D for recovery of money due 
to them from B. Held, that although 
S was at the outset a stranger to 
the contract between B and N and 
D, nevertheless by reason of the 
subsequent proceedings terminating 
in the decree for specific perform- 
ance, he was brought into a degree 
of privity with N and D and his 
representatives were entitled to re- 
cover the money which B promised 
to leave with them for payment to 
his creditors. ~ 

Nehal Singh v. Fateh Chand 

Error—In examining witness— 
When may be condoned 

See Criminal Procedure Code. 
sec. 537-—Error ne 

Estoppel—Compromuise m crimi- 
nal proceedings under section 145, 
Criminal Procedure Code (Act V of 
1898)—E fect on civil suit, 

A compromise entered into in 
proceedings under section 145, Crimi- 
nal Procedure Code, does not create 
any title in any of the parties, inas- 
much as the question in such pro- 
ceedings 18 one of possession only 
and none of the parties is estopped 
from denying the right of the other. 

Gopi Dass v. Madho Lal 
Escheat—Zamiundar’s 
right of. å 

See Evidence Act, Section 116 
Morigage during pen- 
dency of attachment — Morigage 
notified on sale—Whether purchaser 
bound—V alıdity of mortgage. , 

Where a mortgage is only notified 
at the time of the®sale of certain 
property in execution of a simple- 








+ 


INDEX 


Pact 


708 


874 


932 


615 


—Eniry in register—Admisnbihity 


Estoppel—(con cid.) 


money decree, the auction-purchaser 
is not estopped from questioning the 
valhdity of that mortgage. 


A mortgage executed.during the 
pendency of an attachment is not 
absolutely void but it is void as 
against all claims arising under the 
attachment. Where the property was 
under attachment in execution of L's 


decree but before sale it was mort- | 


gaged to R who got ıt notified under 
Order 21 rule 66 and L himself 
purchased it, held, thet R was not 
entitled to enforce his 
against L. Dinobandhu Shaw v. Jag- 
mayadast, I. L. R, 29 Cal, 154; 
Abdul Rashid v. Gappoolal, I. L. K 
20 Alk, 421, distinguished 


Roshan Lal v. Lallu 


—_—-—-—Question of—Suit 1P 
set aside adoption. 


a Limitation Act, Arts. 91 and 
Il SS os x “en W 
Evidence Act (Act I of 1872), 
sections 25, 27, 30—Statemeni of 
accused to Police Officer that stolen 
property is with co-accused—Adimis- 
sibilily of such statement—Person 
in possession of a stolen ‘Dupatia’— 
No wference of his taking part in 
dacoity. aes 


In a case of dacoity against three 
persons A, B and C it was: stated 
that when the house of A was 
being searched hy the Sub-Inspector, 
A mentioned B and C as persons in 
whose possession property would be 
found. In consequence of that the 
houses of B and G were searched. 
Nothing suspicious was found in the 
house of B but A indicated a 
dupatta which B was wearing and 
said to the Sub-Inspector that it was 

art of the proceeds of the dacoity. 

eld, that this statement did not 
amount to a confession and was not 
admissible as against B and C and 
should not have been considered. 
Emperor v. Kangal Mali, 41 Cal., 
6o1, referred to. Held, further, 
that possession of an aiticle, such as 
a dupatta by B 40 days afterwards, 
would not lead necessarily to the 
inference that he took part in the 
dacoity. 

Ramhit v. Emperor 


Section 35 
in evidence. 


Where the court finds that “it has 
not been shown that the erftry (in 


e 
. 


{[A.L J. R 


Pacr. 


mortgage . 
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.. 178 


a 


VOL, XX ] 


INDEX 


Evidence Act Do I of 1872), Pack 


—(cont 


the register of births and deaths) 
had been made by the chaskidar 
and the chaukidar was dead” : held 
that the entry could not be admitted 
in evidence. Sampal v. Gauri Shan- 
kar, 14 O. ©., 68, followed. 


Sheo Balak v. Gaya Prasad 


erion 92 
—Oral ggreement—Substitution of. 


See Civil Procedure Code, Order 
at,rule2(2).. °° . z 


Pee 


-—— Section 92 
Oral evidence—Wrilien document, 


Plaintiff claimed title 10 ownership 
and possession of a house on the 
strength of a partition-deed As the 
deedawas ‘neither stamped nor regis- 
tered, the Munsif refused to admit 
it m evidence, but was persuaded to 
take oral evidence on the terms of 
the deed. 


Held, that, as the parties had re- 
duced their agreement into writing, 
they could not be allowed to give 
oral evidence of the contents of that 
written document or of the verbal 
terms agreed upon before the docu- 
ment was drafted. Chottalal Adit- 
ram Trevadi v, Ba Mahakare, J. L. 
R.. 91 Bom., 466, applied 


Jai Ram Das v. Raj Narain Ls 


Section 92 
—Secondary evidence—Of written 
document, not prodiuced—Other evi- 
dence, not permissible. 

Sce Trustees and persons in a re- 
presentative capacity. s 
— mmc Section 92 
—— Suit on promissory note—Evidence 
to prove agreement that it Hoe 





was not to be demanded or enforced 
until settlement of accounts, if ad- 
mussible. 


Where in a sut on a promissory 
note the defendants pleaded that the 
note was passed to the plaintiff only 
as a security to him against an ap- 
prehended loss in certain transactions 
going on between the parties and 
sought to prove an agreement bet- 
ween them that accounts would be 
settled at alater date and money 
be paid or received in accordance 
with such later settlement: 

Held, that such a defence could 
not be allowgd to be raised and that 
the evidence sought to be adduced 
was inadmissible under the provi- 


132 


601 


65 


777 


204 
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Evidence Act (Act I of 1872), PAG. 


—(contd.) 


sions of section 92 of the Indiaw 
Evidence Act. 


Siu Ram v 
Gopal Rai. 


Firm Sobha Ram 

Section 92, 
previso (1)—Mistake in mortyage 
deed—Misdescription of property 
morigaged—Admissibility of evi- 
ed to prove and correct the mis- 
take. 


Where, upon the renewal of a 
mortgage, one of the mortgaged pro- 
perties was, apparently by a clerical 
erior, misdescribed in the later deed 
though correctly described in the 


| former deed, and the mortgagor 


had no such property as was in- 
correctly described in the later 
deed : Held, that under Proviso (1) 
to Section 92 of the Evidence Act 
evidence was’ admissible to prove 
the mistake by reference to and 
comparison of the former deed. 


Abdul Hakim Khan v, Ram 
Gopal oe Ss z 
Section 92, 
Proviso 3—Parol evidence qualify- 
ing an engagement mo a written 
documeni—A dmissibility of such evi- 
dence 


It was not intended by proviso 
(3) to Section 92 of the Indian 
Evidence Act to permit the terms of 
a written contract to be varied by a 
contemporaneous oral agiecment 
The proper meaning of the proviso 
ıs that a contemporaneous oral 
agreement to the effect that a writ- 
ten contract was to be of no force 
or effect at all, and that it was to 
impose no obligation at all, until the 
happening of a certain event may 
be proved. It may be shown that 
the instrument was not meant to 
operate until the happening of a 
given condition ; but it cannot be 
shown by parol evidence that the 
agreement i$ tobe defeated on the 
happening of a given event. 

Ramjiban Serowgy v _Oghore 
Nath Chaiterji, [1897] T L R., 25 
Cal., gor and Vithy Jairam v. Aka- 
ram, [1917] 42 I C , 372, referred to. 

Ali Jawad v. Kulanjan Singh 

Sections 92 
and ọ93—H guse rented on lease—Ex- 
franeous evidence, whether legal— 
User of land—Effeck ef lease on. 


Defendant rented a house be- 


‘| longing to plaintiff under a lease 


315 


53 


247 
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Evidence Act oe I of 1872), Pace. 


—(cont 


which was defective, inasmuch as it 
did not give any suficient descrip- 
tion of the -property leased which 
would enable one to identify it. As 
before the lease was taken, defend- 
ant was in some sort of possession 
whether permissive or otherwise, o 

the land, he made some valuable 
constructions on it after the com- 
mencement of the tenancy. Plaintiff 
sued for possession of the house by 
demolition of these constructions. 
Held, that the lower Courts were 
right in considering the correspond- 
ence that passed between the par- 
ties asa whole in order to deter- 
mine the question as to whether the 
defendant was a tenant of the land 
in suit. Held, also, that whatever 
may have been the nature of the 
defendant’s user of the land in ques- 
tion before the lease was executed, 
he clearly attorned to the plaintiff 
when he executed the lease. 


Sital Prasad v. Badri Prasad 


Section 128 
Burden of proof—Presumption as to 
parentage. 


N sued to recover certain pro- 
perty as the son of B by his law- 
fully wedded wife D. The defend- 
ant denied that D had given birth 
to any child at all and pleaded that 
N was the son of one S. 


Feld, that it was for N to prove 
that D gave birth to him or any 
child at all and that ın the absence 
of any such proof the presumption 
mentioned in Section 112 of the 
Indian Evidence Act could not arise. 

Narendra Nath Pahari v. Ram 
Gobind Pahari, 1902 LL R, ry, 
and Tirlok Nath Shukul v. Lachmi 
Kunwari, [1903] I. L. R., 25 All, 
403, referred to and distinguished. 


Rao Narsingh Rao v. Beti Maha 
Lakshmi Rai iv, E 

Section T5 
Estoppel—Knowledge of contents of 
document. 


See Registration : 

SCHON TI 
~-Estoppel—Claim of Zamindar by 
right of escheat. 

One S owned a house whigh she 
let out to R. S was living as mistress 
of S. N. to whom R continued to 
pay rent after S’s death, S. N. left 
the house by will to another mistress 


907 


274 


305 


[A.L AR. 


Evidence Act (Act I of 1872), PAGE. 


—(contd.) 


of his who continued realising the 
rent from R. This mistress hequeath- 
ed the house to the plaintiff. Maha- 
raja Jaipur contested the pbaintiff’s 
right akleging that the house had 
escheated to him on S’s death. 

the pħaintiff suing the Maharaja, the 
courts below held that he was estopp- 
ed from denying the plarntiff’s title, 


Held, that the defendant did not 
claim from the tenant R and was. 
not estopped from denying the plain- 
tiffs title. Yadman v. Henman, 
[1893] 2 Q. B. D., 168, referred to. 


Maharaja of Jaipur v. Surjan 
Singh i ee a 
Section r2g—S tate? 
ment made by proprietor to Court of 
Wards—Offictal confidence—Indian 
Limitation Act, Article 132—Time 
begins to run from first default. 


It is for the court to decide whe- 
ther or not a particular document 
for which privilege is claimed under 
section 124 of the Evidence Act 13a 
communication made to a public 
officer in official confidence. If the 
court decides that it was so made, 
then ıt cannot compel its disclosure 
and the public officer himself is the 
sole judge whether its disclosure 
would or would not be mm the public 
interest. Statements made to the 
Collector by proprietors, who apply 
for the taking over of ther estates 
by the Court of Wards, showing 
their financial position and contain- 
ing particulars of their liabilities are 
communications made ‘in official 
confidence, and 1£ privilege is claim- 
ed by the Court of Wards or the 
Collector, their disclosure cannot 
be compelled. Venkatachela Chet- 
tar v. Sampaihu Chettiar, [7908) 32 
Mad., 62; Jadobram Dey v. Bulloram 
Dey, [1899] 26 Cal., 281, referred to. 
Under the terms of a mortgage- 
decd interest was payable on every 
Jeth Puranmasht and there was a 
further stipulation that if any year 
interest was not so paid, or it the 
principal amount was not paid’ by 
the end of ten years, the creditor 
was to have power to recover the 
whole amount due to him with 
interest by sung for sale of the 
mortgaged property. Held, time 
began to run from the date of the 
first defgutt in payment of thterest, 
Gayadin v. Jhtummanial, [1915] 37 


t 


015 
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Evidence Act (Act I of 1872), PAGE. | Ex-parte—(concld.) PAGE. 
—(concid.) cerned, or to their legal represen- 
All., 400; Pancham v. Anwar Hus- tatives, or, at any rate, to such of 
sain, frozt] 43 All. 596, followed. them as are present or represented 


The Collector of Jaunpur v. Jamna 
Prasad oe 


Evidence—Admissibility of—Unr 
registered Kabuhyat. 

See Registration Act, 
17 (4)° . 


Section 


— Adn issibility—To 
frove mistake —Renewal of mort- 
gage. - 
See Evidence Act, Section 92, 
proviso (1) F Di 
Invoice, whether 
admissible in. 
See Railways Act, Section 80 
+ . 
Legahty of—Suit 
for possession. 
See Evidence Act, Sections 92 and 
93 a fica a 
——Nalure of—Cor- 
roboration. 
See Divorce—Evidence zs 
—— Un corroborated 
—Insufficient—Adultery. 
See Divorce—Evidence ia 
Excise Act (IV of 1910), sections 
and 6o—“Impori”—Dutiable article 


140 


2ii 


53 


. 1013 


907 


82 


82 


ooked to a station but not taken « 


delivery of. j 

Where a person booked a quantity 
of liquor from Jaipur, a Native 
State, to Muttra, in the United 
Provinces, but did not take delivery 
of it at|Muttra : 


Held, no offence defined in any of 
the alternatives under section 60, 
U. P. Excise Act, was committed. 


To “import” goods to a place 
means taking delivery of them at 
the place. _ 

Munshi Lal v. Emperor A 


Execution Court—Power to ad 
costs. 


See Civil Procedure Code, section 
IL i Sa is 
Ex parte—Deeree, when may be 
set aside—-Susut for partition—Ad- 
journment--Date to be communicated 
to parties. 

When a court finds 1t ntcessary to 


adjourn a pending suit, it is part of 
the duty of the court to sce that the 


198 


170 


date fixed fo? the adjourned hearing | 


is communicated to the parties con- 
e 


in Court when the adjournment 
takes place. 


In a suit for partition of property, 
the parties having compromised as to 
the form of the preliminary decree 
to be passed, arrangement was made 
for the actual partition by commis- 
sioner. A definite date was fixed 
for the return of the commis- 
sioner’s report but neither defendant 
nor his pleader received any notice 
of the fact. After various adjourn- 
tments,a final decree for partition 
was drawn up in the absence of de- 
fendant who was found to have no 
knowledge of the date of hearing. 


Held, that defendant was entitled 
to have the ¢+-parte decree set aside. 
Durga Prasad v. Het Ram a 
Order directing suit 


10 proceed—Appearance and produc- 
ing witnesses. 


See Civil Procedure Code, Order 
9, rule 7 Grs ite es 
————_——P roceedings—A ppear- 
ance despite order—IVhether setting 
aside necessary. 


See C. P. C., order 9, rules 6,7 


and Ii ; Ee 
Extension of time—Security and 

deposit, i = 
See C. P. C., Order 45, rule 7 .. 


Failure of Consideration—Par- 
tial—Question of discharge of mort- 
gage. i 
See Mortgage—Subsequent sale to 
same pérson .. ` 


False allegations—Abuse of Pro- 


cess of Court—Jurisdiction, question 


of. 
If a plaintiff. makes allegations. 


which he knows to be falsè and un- 
truc, and makes them with’ the 
object of thereby inducing a Court 


912 


270 


39 


‘TSI 


to entertain a suit and thereby as- . 


sume to invest itself with jurisdic- 
tion ; held, that such a thingis an 
abuse of the process of the Court, 
and 1s a fraud upon the Court. 


The plaintiff, ın order to file a suit 
in Farrukhabad, made certain wrong 
statements knowing them to be false, 
Held, that that court had no jurisdic- 
tion to entertain the syit 

Abdul Ghafur v. Nuruddin Ah- 
mad ae Dees oe 


` 





100 INDEX fA LPR. 
Pace. Fixed-rate tenant—(concid.) Pace. 

Family ' Settlement — Arrange- deed of endowment thereby trans- 
ments, validity of ferring his fixed-rate holding to 
See Registration .. 305 | one B. A died some years later, 

S Hindu widow ob- and B took possession of his pro- 
tuining possession under—Adverse peity and, re-built a house which 
possession — Suit against person was in ruins  Plaintiff-zemindar 
claiming through her--No relief tu set thereupon sued B on the ground 
aside adoption—Limitation Act (IX that on 4's death, B had no right 
of 1908), article 118—Applcabdslity lea ak Sey A land - whic 

of. d ; 

There being some dispute between Held, that A hade certainly the 
the members of a Hindu_family, the right to transfer his fixed-rate hold- 
matter was referred to arbitration. ing and that his transferee was in 
Under the award which foltowed, exactly the same position as he 
portion of the property was allotted himself was before the transfer or 
te one S who was a widow. The as his heir would have been if A 
arbitrators directed that S was to had died without making a transfer, 
hold: for her life after ha the and yaaa ae would not be eject- 
property was to revert to the bro- ed from .4’s house so long as h 
ther ee cn papienae usher unless remained an agricultural tenant. 
she adopted a son to her husband +: i vi 
in which case the son was to succeed. soon ee Se ea 922 
S wasa minor at the time of arbitra- D oo ae 
tion but subsequently she obtained Forgery—False entries — Misap- 

E andes the award. Without prporiahions. 

actually making?'an adoption she See Penal Code, Section 477 A .. 
declared one D to be her adopted Forma pauperis l cave tee ee $f gi 
ei ics 12 years a ne See Revision sis 1. 47I 

ea e present sut was’ brought ‘on— i 
by the persons to whom the property ó Fabien ar Fa a 
was to revert after D’s death. bags g perilon: 

Held, that, D having obtained ick ee 
possession under the award, which AP oe C re 04 
was in the nature of family settle- Fraud—Lease granted to defraud 
ment, her gpossesston could not be —Iniention of lessee immaterial 
adverse n at of other members of Jurisdiction — Civil and Revmi 

sams : ; Gourt—Suit for ejectment— 

Held, also that, the suit being for Tenancy “Act Gir oi F901), section 
possession of the property to which 202—Application ‘of—Agricultural 
a piani ite were entitled under holding, 
ihe gard, wes gota uit for dec: | One S granted a lease m per- 
invalid and was not barred by article petuity of certain property to A on 
118 of the Limitation Act. Basdeo ie a aye ih E obati 
ere E RS E defrauding the plaintiffs Held, that 

Radha Dulaiya v. Rashik Lal 814 it was immaterial whether A shared 

the intention to defraud and the 

rT ace can- lease was void. 
aes oe Í Fees A , 7 The position of a person holding 
ee Court Fees Act. section 7 (V) under a lease which 1s void ab initio 
(a) (b) e Å. .- 587 | is that of a trespasser, and a suit to 
Memorandum of appeal— eject him lies in the Civil Court. 
Property in dispute—Revente of. In this ore a be aay bonne 
never acknowledged the defendants 
( Pa tae Fees Act, section 7 ™) 587 | 38 the tenants of the land in suit, 


Fixed+ate tenant—Lndowment 
by—Transferees’ righis—Zemindar s 
objection, validity of, 


A, a fixed-rate tenant, owing to the 
death of all his sons, executed a 


‘ 


they were entitled to maintain the 
suit for ejectment in the Civil 
Court. ` 
A lease granted for collection of 
rent and Zemindari dues ise not a 
least granted for agricultural pur- 
e 
* 


< Ram v. Dau 
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Fraud—(concid.) PAGE General Rules—(coftcld ) PAGE. 
poses and a suit to set aside the “Behari Singh v. Mukat Singh 


_ lease «s not one relating to agricul- 
tural holding and section 202 of the 
Agra Tenancy Act does not apply 
to such a suit. 

Amina Bibi v. Saiyid Yusuf 


———Meanng of — Judgment- 


_ debtor. 
See’ Civil Procedure Code, Sec- 
tion 49, Cl. 2 (a). sa 
Suit to, recover money 


paid under decree, maintainability 
of. 

A sut to recover moncy paid to 
the defendant under a decree cannot 
be maintained on the ground that 
the suitin which the decree was 
‘passed was a false one and was 
supported by fakse evidence, when 
the allegations of collusion and 
fraud made in the paint have not 
been substantiated. 


Janki Kuar v. Lachmi Narain, 
{igi5J LL. R, 37 7 All., 535 aad Tilak 
lat Ram, [909] I 2 eR, 
32 All, 145, referred to. 
Sheo Prasad v. Sr Pal 


Fresh attachment—Necessity of 
—When order improper 


See Civil Procedure Code, Order 
21, rule 57 


Further Taguiy Noi lo ilow 
cause, 


See Criminal Procedure Rae, 
Section 437 


“Gaming House’ hae csenitial zlé- 
iments. 


See Public Gambling Act, Sections 
1and 3 

General Rules—Subordinate Cant 
Courts, Chapter V, ruie s—Ancestral 
property described as pon-ancestral 
and sold by Civil. Couri—Subsequent 
sul lo set aside sale, tf maintainable. 


Certain immoveable property was, 
to the knowledge of the judgment- 
debtor, treated in the execution pro- 
ceedings as non-ancestral and was 
sold as such by the Civil Court with- 
out any objection by the judgment- 
debtor He subsequently brought a 
suit to have the sale set aside on the 

round that the property was ances- 
jttal and the evil Court had no 
urisdiction to Sell it. 


Held, that the suit was not main- 
tainable. 


73 


185 


254 


113 


poo] d T. R28. All, 273 anid 
alip Narain Singh v. Parmaoti 


Debi, [1920] I L. R,42 AIP, 58, 
felled 

Bhatelay Chunni Lal v Chakker- 
pan and Pahalwan Singh . 


Gift— Bequest—Difference beliden. 


See Mohammedan Law—Gift and 
bequest Me 


Daughter=Fathers pawer. 
See Hindu Law—Joint Family .. 
——Private trust-—Res Judicata. 
See Hindu Law—Will .. 
——Sunni—Conditions of 

dity of. 

See Mohammedan Law—Gift and 

bequest . 


Grant—Time E E 
thon. 

See Lease of land ofa engine 
endowment 





vali- 


G 


Guardian—Ad Heme phoinimeni ` 


—Pendency of suit—Apheal by one 
who is not a guardian—Maintam- 
ability of. 


Where a guardian ad litem of a 
minor defendant has once been ap- 
pointed, his appointment enures for 
the whole of the lis in the course of 
which it 1s made unless it 1s revoked 
bycourt In this case the Nazir of 
the court was appointed guardian ad 
litem of the minor defendant. The 
court passed a decree against the 
minor. One B, who was never ap- 
pointed guardian of the minor, filed 
an appeal on behalf of the minor: 
Held, that there was no valid appeal 


before the court. Jwala Dei v. 
Pirbhu, I. L. R., 14 All, 35, followed 
Shambhoo 7 Kanhayan 


y Karta of Hindu 
family appointed a—Validity of. - 

See Civil Procedure Gode, Order 
32, rule 4 


Rentoul of—Resi- 
dence 7 a second husband of guar- 
dian, whether a goud cause—Second 
applicahen for—Res. Judicata 

A duly appointed guardian of the 
peison of a minor should not be 
called upon to resist successive appli- 
cations for his or her removal based 
upon the same set of facts. 


The residence of a second husband 
of the guardian in the house in 





994 


371 


599 
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Guardian—(concld.) 


which the minor lives 1s not a suffi- 
cient cause for the guardian’s re- 
moval. 


Bhagwan Das v. Mangalia 


Guardians and Wards Act (VIII 
of 1890)—Jusisdiction of District 
Judge—Formulity and precision of 
praccdate in proceedings under the 

ct : 


In proceedings under the Guar- 
dians and ‘Wards Act the District 
Judge exercises a parental jurisdic- 
tion and is not bound to observe that 
formality and precision of procedure 
which the Code of Civil Procedure 
exacts from a Court in the triaf of 
a suit- properly so called. If an 
order passed by him in such proceed- 
ings is on the whole a reasonable 
one, the High Court will not inter- 
fere with it on the ground that he 
has acted without proper regard to 
any statute or the laws of evidence 
or the procedure laid down by the 
Code of Civil Procedure. ~ 


Khundi Devi v. ‘Chotey Lal 
Section 30— 





Appeal. 


No appeal lies from an order 
assed under Section jo of the 
Guardians and Wards Act (VIII of 


1890). 


Lachm: Prasad v. Baldeo Dube .. 

Hagq-i-chaharum — Custom — Ze- 
mindar’s right to recover—Liabihty 
of vendee. 


Where a Zemindar claims a right 
toa fourth share in the sale pro- 
ceeds of a house situated on a 
site which belongs to him, by virtue 
of a long established custom which 
he proves to the satisfaction of the 
Court, the vendee cannot escape 
liability by merely proving’ that he 
has paid the entire sale consider- 
ation to the vendor. Itis the duty 
of the vendec to see that kaq-:- 
chaharun is paid to the vendor. 
Dhandai Bibi v. Abdur. Rahman, 1. 
L. R, 23 Ah., 200; Heera Ram v. 
Deo Narain Singh [1867] N. W. P., 
H. C. R., 63, referred to. 


Kedar-Nath v., Datta Prasad Singh. 


` Hiba-bil-ewaz — Consideration — 
Proof of payment ùfe» 


See Mubammedan Law—Gift 


Pact. 


959 


390 


646 


434 


‘was ` dealt 
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Hindu Law--A doption—Mahratia 
School—Widow’s power to adopt 
without husband’s authority and 
without consent of kindred—Ax- 
thority by husband—Particular boy 
named—Direchon if operates as 
prohibition to adopt another boy on 
his death. 


In the Mahratta country and in 
Gujiat, a Hindu widow may, whé- 
ther her husband at the time of ħis 
death was joint or separate and 
whether she was in possession of 
his property or not as his heir, 
adopt a son to him without his per- 
mission and without the consent of 
his kindred if the act 1s done by her 
in the proper and bona fide perform 
ance of a religious duty and 
neither capriciously nor from a” 
corrupt motive. Ramjiv Ghamau 
and Dinkar Sitaram v. Ganesh 
Sivram, overruled. 


Where the most that could be said 
was that the husband directed his 
wife to adopt a particular’ boy, but 
said nothing as to what should be 
done if the boy named should be 
unavailable or should die after he 
was adopted, and the boy who was 
adopted after the husband’s death 
died in childhood and unmarried : 


Ileid, that there was no explicit 
or clearly -expressed- intention to 
prohibit the widow against adopt- 
ing any boy other than the boy 
named, and a second adoption by 
the widow to her husband sub- 
sequently to his death was validly 
made. 

Yadao v. Namdeo 


Alienation by widow— 
Necessity—Permanent lease—Fair 
rent—Alienee—Burden of proof— 
Purchase of land by the widow out 
of the savings from the income of 
husband’s estate—Stridkan or not, 
depends- on the way the property 
with—A ppeals—A ppel- 
lunt’s duty to show judgment ap- 
pealed from +s wrong. 


A person who deals with a Hindu 
widow having a limited estate is 
bound to establish the facts which 
justify the transactions under which 

e claims. 
. The mere tact that the rent re- 
served was a fair market rent, or 
the price obtained was a fair mar- 


ket price, cannot alone and in hem- > 


selves ‘be regarded as sufficient. _ 


481 


VOL. XX.] 


INDEX 


1053 





Hindu Law—(contd.) 


Property purchased by a widow 
out of the accumulated savings 
from the income of her husband's 
property is an accretion to the hus 
band’s estatc, unless the widow is 
shown to haye so dealt with it that 
it would remain her own. 


In appeals the burden of showing 
that the judgment appealed from is 
wrong, lies upon the appellant. 1f 
alt he can show ds nicely balanced 
calculations which lead to equal 
possibilities of the judgment on 
either the one side or the other be- 
ing right, he has not succeeded. 


Nabakishore Mandal v. Upendra- 
kishore Mandal Ss 4 


—_———- Alienation by widow— 
ReVtrsioner’s suit—Portion of pur- 
chase money patd towards mort- 
gages binding on the estate—Pur- 
chaser’s right to interest—Interest 
to run concurrently with mesne 
profits—Permanent improvements— 
Reasonabte sum to be paid to the 
person dispossessed. 


Where a sale bya Hindu widow 
is set aside, the person dispossessed 
1s entitled to sums paid towards 
mortgages. binding on the estate 
with mterest, such interest to run 
concurrently with the mesne profits. 
He is also. entitled to compensa- 
tion for reasonable tmprovements 
effected 80 as to increase the valuc 
of the property, even though he was 
not the person who actually effected 
those improvements. 


Delay in administration of justice 
commented upon. 

Raja Rai Bhagwat Dayal Singh v. 
Ram Ratan Sahu ae è: 

Customs, at variance 
with — Consistently acted npon— 
Applicability of. 


Where customs, which are at vari- 
ance with the law of the Mitakshara 
as recognized by the School of 
Benares, have been for long con- 
sisten followed and acted upon, 
and where such customs are estab- 
lished, they, and not the strict rules 
of the Mitakshara with which they 
are at variance, are to be applied. 


The adoption of an orphan under 
the Hindu Law is not valid but when 
an adoption of an orphan was made 
and no ope, not even the person 
most interested in the property, 
suggested thatit was invalid and for 


Pacr. 
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yeas the adoption was. recognised 
əy all, keld, on facts that it was 
valid, 


Ramkishore v. Jainarayan 


————-—-—Debi—Decree against 
a father—Liability of family pro- 
perty. 

Where a simple money decree has 
been obtained against a Hindu 
father, that decree can be executed 
against the ancestral family property 
under the Mitakshara Law, unless 
it were shown that the debt was 
contiacted for illegal or immoral 
purposes. 


Kalyan Singh v. Dharam Singh .. 


Debt—Decree against 
father alone—Death of father— 
Liability of son—Crwil Procedure 
Code (Aci V of 1908), section 53— 
Applicabiltty of. 


The decrec-holder obtained a sim- 
ple money decree against N, the 
father of C. N died subsequently 
and the decree was put in execution 
against C and some ancestral pro- 
perty was attached in execution. C 
objected on the ground that he was 
no party to the decree and was not 
bound by it. Held, that the existence 
of an unsatisfied decree on the date 
of N’s death was evidence of the 
existence of a debt which ıt was the 
pious duty of C to pay unless he 
proved that the debt was tamted 
with immorality. C not having even 
alleged any immorality, was liable. 


Held, also, that C was the legal. 


representative of N and the decree- 
holder was entitled to proceed against 
him. 

Ramanand Shukul v. Ohhotey Lal 


——Debt— Father's debt, 
contracted while under the Court 
of Wards—No pious duty of son to 
pay. 


Where a Hindu father contracted 
a debt while he was legally incom- 
petent under section 34 of the Court 
of Wards Act (III ory ), to enter 
into any contract which might in- 
volve him in pecuniary liability: 

Held,it was not the pious duty. of 
the son to pay off the debt, anda 
bond executed by the son in lieu 
of such*debt was not enforceable 
against him, ce 

Ramji LaLShah v. Court of Wards 


Pace. 
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Collecior of Kangra Disirict, [1918] 
46 1, C., 974, distinguished. 


Chaubey Baldeo Prasad v. Binde- 
shri Prasad - 7 

— —-——Debls — Mortgage by 
father io pay off prior mortgage— 
Son not born al date of prior mort- 
gage—Antecedent debl—-Legal neces- 
sity. 

A Hindu father cffecteda mort- 
gage partly to pay off a prior mort- 
gage of a date when his son was not 
born and partly for other legal neces- 
sity. In a stut by the mortgagee 
against the sou after the father’s 
death : 

Held, thal the question of real 
necessity for the debt due under 
the prior mortgage could not be 
raised and that it was an antecedent 
debt for the payment of which the 
father could validly alienate family 

roperty. Babu Ram Chandra v. 

hup Singh, [1917] i. L. R., 39 All., 

37 and Ram Sarup v. Bharat Singh, 
Toar] 19 A. L. J. R, discussed. 
Chuttan Laly. Kallu, [1910] T. L R., 
33 All., 283, referred to. 


Suraj Prasad ù. Makhan Lal and 


Musammat Kamla Devi . 


—_—_———-Debts—Onus of proof 
—Shtfiing of onus on plaintiffs 


The onus of supporting a mortgage 
of joint Hindu family property is on 
the creditor. Butin the abserice of 
evidence tending to shake confidence 
in the transactions themselve; or in 
the conduct and care of manager, or 
of the creditor, the onus is shifted 
back on the sons or member of the 
famity who desire to repudiate the 
transaction. 


In 1906 a mortgage of joint family 
Property was made in favour of the 
plaintiffs by the manager of the de- 
tendants’ family The consideration 
was made up of seyeral debts includ- 
ing four earlier -bonds of 1892 and 
1897. These later documents were 
not on the record but there was 
nothing to show that the manager 
went out of -his way to borrow money 
for purposes which he knew to be un- 
lawtul or those which could confer 
no benefit on the family. Held, that 
the presumption must be in favoyr of 
the legality of those documents and 
the burden of proef shifted to the 
shoulders of the defendants who de- 
sired to repudiate the transaction. 


’ 
e 


, 
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Hindu Law—(contd.) 
Banga Chandra Dhar Biswas v 
Jagal Kishore, [1916] 43 L A., 249 
Peare Lal v Sunder Singh 


—-——Dcbts—Sons’ liability 
to pay—Bond executed by father for 


time-barred debts—Vahdity, 


Hindu sons are under a pious 
obhgation to pay their father’s 
debts duc on bonds even when the 
father executes the honds for debts 
which are time-barred. Narayana- 
sain Chettiv Samidat Mudali, I. L, 
R., 6 Mad , 293, followed.. 


Ram Kishan Rai v. Chhedi Rai .. 


——_—_———Endowment—Manager 
appointed by founder not accepling 
office—Founder’s widow taking up 
management and subsequently ee 
pointing another manager—Suit by 
founder's heirs to have the appoint- 
ment declared void, if mamtasmable, 


A Hindu created a trust by a deed 
of endowment and appointed a cer- 
tain person as manager of the trust. 
That person did not take up the 
duties of the office of manager and 
the founder’s widow took up the 
management. Subsequently she 
made a will by which she appointed 
a near relation of hers as the mana- 

er. On her death the fotnder’s 

eirs brought this suit to have the 
appointment made by the widow 
declared void. ` 


Held, that the widow could, as her 
husband’s heir, make an appointment 
to the office of manager which would 
inure beyond her life-time, but she 
had no right virtually to appoint her- 
self as manager and then to endea- 
vour, by means of a testamentary 
disposition, to continue this right of 
management in favour of relatives 
of her own. 


Held, further, that the founder's 
heirs could maintain a şut to have 

the appointment made by the widow 
declared void, and that in sucha 
suit the defendants coufd not set up 
a jus terlii. 

Gossamt Sri Girdhari v. Raman 
Lalji Gossami, [1889] I L. R, 17 
Cal., 3, Chandra Nath Chakrabarti v: ` 
Jadubendra Chakrabarti, [1906] I 
L. R., 28 All., 689, Rajeshwar Mal- 
lick v. Gopeshwar Muilick, [t907] I. 
L. R., 35 Cal, 226, Sheorutan Kun- 
wari v. Ram Pragash, [18967 I. L. 
R, 1 All, 227 and Sheo Prasad v, 

e 


R 
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Aya Ram, |1907] 1 L. R, 29 All, 
063, referred to. 

oswami Puran Ras 
Behari Lal os 


— ————Famnily iion Be 
gration of family carrying custom of 
primoge niture—Cuslom it tlecessart- 
ly ceases with the cesser of office. 


Ina suit for partition of family 
propeities, the principal defendant 
claimed that succession in the family 
was governed by the rule of pri- 
mogeniture, the properties being in 
consequence impartible and, as such, 
belonging exclusively to him as the 
holder of the gadd: and the title of 
Rana Tt was not disputed that the 
family to which the partes belonged 
were Chohan Rajputs who had 

migrated from thcir orginal homes 
into the Nimar District in the 
Central Provinces. 


Held, that the presumption was 
that they carried with them to their 
new homes the customs and msti- 
tutions to which they were subject 
in the land of their birth 

Rana Sheonath Sings v. 
Singh 


Kalj j! v. 


Badan 


eee ie validity of—De- 
livery of possession nol necessary— 
Transfer of Property Act (IV of 
1880), section 123- Effect on gifts 
by indu lady 


A Hindu ladyt who is the full 
proprictor of immovcable propert 
can bya registered document, duly 
signed and attested, validly make an 
immediate gift of it, although she 
reserves to herself the enjoyment of 
the usufruct or profits ofa part ol 
the property for ‘her lifetime and 
without retaining any power of 
alienation over ıt 


Held, also, that the provisions of 
section 123 ol the Transfer of Pro- 
perty Act do away with the necessity 
for delivery of possession even if it 
was required by the strict Hindu 
Law 

Lallu Singh v. Gur Narain 
Guardtanship—Mother, 
power to bargain sons right 


Sce Hindu Law—Woman’s estate 

———-——Joint family — Bond 
held in the name of a member— 
Separate private transactions by im- 
dividual pa re gad Jd of 
jointness, if rebutted. 


The prefumption is that a bond 
held in the name of the managing 


133 








Paar. 


527 


443 


| realise those assets for his 
d benefit and without the Receiver as 
a party 





Hindu Law—(coutd.) 


member of a joint Mitakshara Hindu 
family 13 joint property and it is for 
those who assert the contrary to 
make good their case. 


Prool that someof the members 
of the joint family had some private 
transaction by no means proves that 
the particular bond in question was 
the private property of the member 
in whose name it was held 


Held, that while the evidonce on 
both sides was somewhat meagre, 
the presumption in favour of joint 
ownership was not displaced. 


Bandhu Ram v Chintaman Singh 


Joint family—Daya- 
bhaga school—Ancestral irade—N erw 
business started by Karta—Insol- 
vency—Adjudication of adult mem- 
bers—Debt contracted for pirke: ses 
of the new business—Liability of 
minors share—Contract Act (Act 
IX of 1872), sections 247, 239. 


In a joint family governed by 
the Dayabhaga School of Hindu 
Law, and having an ‘ancestral trade, 
the share of a minor 1s not liable for 


-debts contracted for the purposes of 


a new business started by the Karta 
or manager of the family. On adjudi- 
cation in insolvency of the adult 
members of the family, such minor’s 


| share does not vest in the Receiver. 
If, however, an 


f of the new firm's 
assets get into the possession of the 


| minor, the Receiver is entitled to 


realise them for the benefit of the 
general body of creditors; an indivi- 
dual creditor cannot, in any event, 
own 


A person under the age of major- 
ity cannot become a partner. 

Mohori Bibee ~v., Dhurmodas 
Ghose, 30 I. A., 114, followed. 

Sanyasi Charan Mandal v. 
nadhan Banerji 


oo OE family—Father 
and minor son—Claims under dec- 
rees in favour of the fam:ly—Com- 
promise hee Us without sanction 
of Court—Release of claims—Order 
in Council—Consiruction—Addition 
of members to the joint family 
pendente lite—E fect. 


eo 
Claims of a Hindu joint family 
under decrees cannotsbe relinquished 
by the manager where there are 
minors inthe family. Sucha rehp- 


Krish- 


PAGE. 
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quishment by a compromise with- the joint estate whilst retaining 


out the sanction of Court is wholly 
avoided by the syitof the minor 
when he comes of age, the other 
party- to the compromise being at 
liberty to pursue his remedies against 
the decrees by way of appeal. The 
benefit obtamed by the avoidance 
of the comproniise is hable to be 
shared by all the other members of 
the family who may have come into 
existence pendente lite. 


The High Court, on restoring an 
appeal to its file, ought not to have 
stayed its prosecution by the appel- 
lant pending the disposal of another 
appeal to the Judicial Committee: 


Venkata Row v. Tuljaram Row .. 


— Joint Family—Karia 
appointed guardian. 


See Civil Procedure Code, Order 
32, rule 4 me i 
- Joint family—Pronis- 
sory note by manager—Liability of 
other members—Negotiable Insiru- 
mentis Act (XXVI of 1881), sections 
4, 26, 27. i 

The position of the head of ‘a 
joint Hindu family is not the same 
as that of’ an ordinary business 
agent, and, according to the true 
view, a joint Hindu family, being 
a legal person in Hindu Law, law- 
fully represented by and acting 
through -the managing member or 
head thereof, is included ordinarily 
in the term “a person”. 


A joint Hindu family can thus 
make and sign a negotiable instru- 
ment through its manager or head, 
and the other members of the family 
cannot escape liability under’ the 
instrument on the ground that it 
was nat made or signed by them. 
Sadasuk Janki Das v. Sir Kishan 
Pershad, [1919] I L. R, 46 Cal, 
663, distinguished. Ks ishna A yar 
v. Krishnasami Ayyar, [1900] I L. 
R., 32 Mad., 597, followed. 7 


Krishnanand Nath Khare v. Raja 
Ram Singh as ; 
Joint family—Sever- 
ance of interest—Gifis to daughter 
—Father’s power—Notice by men- 
ber of separation—Sons’ marriages 
—Family’s obligations. 


Under the Hindu Law, it 1s ‘open 
to the members ofea joimt family 
to make a division and a severance 
of interest in respect of a part of 

e 


833 


329 


233 


their status as a joint family and 
holding the rest as the properties of 
a joint undivided family. 


The father, under the Hindu Law, 
has undoubtedly the power of mak- 
ing, within reasonable limits, gifts 
of moveable property to a daughter. 


A member of a joint Hindy 
family clearly intimated to the cp- 
parceners, by means of a notice, his 
mtention to separate himself. 


o Feld, that that notice effected a 
separation so far as his branch of 
the family was concerned, and no 
obligation rested on the joint family 
in respect of his sons’ marriages 


K. Ramalinga Anmavi v. Narayana | 


Annayi 


ay teks j 
ray as WNC a necessily—Bur- 
den of proof—Purchaser of pro- 
pesty. i 


When the manager of a joint 
Hindu family sells family property 
and the other co-parceners contest 
the sale on the ground that the sale 
was not justified; held, that the 
burden of proof to show that the 
sale was a legal one is on the pur- 
chase:. Gaya Prasad v Raghunath 
Rai, [1912] 8 A. L. J. R., 1022. 


Ram Sarup Singh v. Ram Saran 
Singh i ix 3 
Legal necessity—Sale 
by managcer—Question to be deter- 
mined. 


In a case where a manager of 
a jomt Hindu family sells joint pre- 
perty and only a part of the consi- 
deratton is shown to have been 
taken for family necessity, the ques- 
tion for decision is not whether the 
consideration which was taken for 
legal necessity formed the bulk of 
the consideration, hut whether the 
portion which was not taken for 
legal necessity was sueh a small 
portion as might reasonably be left 
out of account in determining whe- 
ther the sale should be vet aside or 
not. 


Jai Narain Pande v. 


Bhagwan 
Pande a 


% ; 
—Reversioners—Nearer 
reversioner inactive—Sutt for pos- 
session by remoter reversioner—Not 
maintainable, 


No suit is maintainable by rémoter 
reversioners for possession of pro- 
Ld 
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perty in the hands of the daughter 
of the last owner, even if the nearer 
reversioner takes no action against 
her. It amounts to a case by a 
person alleged to be entitled to the 
property because some person with 
better title fails to take advantage 
of his rights. 

Bind Bahadur Singh v. Rituraji 


S uccession— Jats, ctis- 
tom aiong—Ali collaterals succeed 
equally each branch taking per 
stirpes. 

There is a custom among the Jats 
who have migrated to Mecrut from 
the Punjab that reversioners, irres- 
pective of degree, succeed equally 
to the last male-holder each branch 
taking its share per stirpes. 


Dharam Singh v. Hira ae 
-Widow — Absolute 


esiate. 
See Hindu Law—Will 
——lVidow —- Absolute 


ownership, enjoyment of—Intention 
of donor. 


See Hindu will—Construction 
—— Widow—Adverse pos- 





session. 
See Family settlement 


——-IV ill—Consiruction— 
| Provision for worship of family 
idols—No gift to  idols—Shebait- 
ship—Destination of property—Res 
Judicata. 


The will of a Hindu testatrix was 
addressed to her grandson, and 
directed that ‘out of the income of 
certain specific property, he should 
perform the worship of the family 
idols and that the balance of the 
income should be divided between 
the representatives of the three 
branches of her own family. There 
was no provision for the worship 
of the idols after the death of the 
grandson. On the death of the 
grandson, administration proceed- 
ings were taken and it was decided 
that out of the produce of the 
houses belonging to the estate of 
the testatrix, the worship of the 
idols should be performed and that 
the surplus should he paid cquatly 
te the three branches of the family 
This was adopted in.a decree of 
1888 to which the respondents’ 
branch was a party. : 
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Held, that there was no gift of 
the whole property to the idols, 
(2) that no heritable Shebaitship 
was established, (3) that the re- 
presentatives of the three bench- 
ciaries under the will were entitled 
to the residue absolutely and in 
equal shares, (4) that the gift be- 
ing a private trust, the settlement 
of a Scheme under section 530 of 
the Civil Procedure Code (1882) 
could not be ordered and (5) that 
the order in the administration suit 
was binding on all the parties and 
operated as res judicata. 


Pearethv. Marriot, 22 Ch. Div., 
182, followed. 


Gopal Tal Sett v. Purna Chandra 
Basak ae j va 
h ill Consiruction— 
Widow constituted owner—“ Ma— 
lik” —“Whatever property remains” 
to daughters—Trust — Uncertainty 
of subject-matter. 


A Hindu governed by Mayukha 
Law, executed a wilt by which he 
constituted his wife as heir and 
directed that whatever property re- 
mains after her death, the wife shall 
leave the said property to his two 


| daughters in such manner as she 


may like. 


Held: If words were usedina 
will conferring absolute ownership 
upon the wits she enjoyed the 
rights of ownership without their 
being conferred by express and ad- 
ditional terms, unless the circums- 


.tances or the context were sufficient 
‘to show that such absolute owner- 


ship was not intended 


Werajmani- v. Rabmath Ojha, 
followed. ` 

Held, also, that there was no trust 
created in favour of the daughters 
as the subject-matter on which the 
trust ıs to operate is too uncertain 
to enable the Court to administer ıt 


Harwood v. West, referred to. 


Decree of the High Court affirmed. - 


Bhaidas Shivdas v Ba: Gulab 
IVill—Devise to wi- 
dow—Construction—" Full proprie- 
tary rights "—Estate taken, by the 
widow—Alienation—Validity 
A Hindt governed by the Mithila 
School of Hindu Law made a will 
hy which he directe€ that after his 
death his widows shall be heirs to 


Pace. 


625 


289 


a 
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all his ımmoveable properties and 
shall, in every way, have full power 
and all proprietary rights over all 
the moycahle and immoveable pro- 
perties 


Held, that the widows took an 
absolute estate with full powers of 
alienation 


The meaning of every word in‘an 
Indian will must always depend 
upon the setting in which tt is placed, 
the subject to which it is related, 
and the locality of the testator from 
which it may receive its true shade 
of meaning 


It is always dangerous to cons- 
-true the words of onc will by the 
construction of more or less stmilar 
words ina different will, which was’ 
adopted by a court in another case. 


Sasiman Chowdhuiain v. Shb 
Narayan Chowdhury 


: -Woman's estate—Fe- 
male having life estate, compromise 
by—Reversioner, effect on 


A Hindu woman was ın posses- 
sion of certain property by inheri- 
tance to her father who was the last 
male holder. A suit was brought 
against her and ker minor son, who 
was the next reversioner, by per- 
sons who had no right to the estate 
She compromised the case without 
contest and even before a guardian 
ad ltem of the minor was appointed, 
as a result of which half of the pro- 
perty was given to the plaintiffs in 
that case. In a suit subsequently 
brought by her son, held, that the 
compromise was not a settlement of 
a bona fide family dispute, and was. 
not binding on the present plaintiff. 

Held, further, that bis mother had 
no power to bargain away her son’s 
right. 

Amrit Narayan 
Singh, [1918] 16 A. L 
followed. s 

Narain Singh v. Raj Kumar Singh 

Woman's estate—Suit 
by reversioner for declaration that 
he will be next heir after death of 
heiress, if maintainable during life- 
time of heiress. 

A suit by a reversjoner, during 
„the life-time of the heiress, fora 
declaration that he wi'l be entitled 
to get the property gn her death, 1s 
not maintainable 


Munnu Lal v. Raja Ram | oe 








Singh v. Gaya 
J: R , 5, 


251 


282 





—IVili—Gift to widow— 
Construction — Estate, absolute or 
limited—Prior decision in Land Ac- 
quisition proceedings—Res Judicata. 


The Land Acquiyition Act of 1894 
contemplates two separate and dis- 
tinct forms of procedure, one for 
fixing the amount of compensatidn 
described as the awaid, and the 
other for determining ın case 
dispute, the relative rights of the 
persons entitled to the compensation 
money. $ 


In the case of an award, the Act, 


provides for an appeal to the High 
Court ; there 1s no further appeal to 
the Judicial Committee 


Any dispute as to the relative 
rights of persons entitled to receive 
the compensation money is settled 
by ence in the ordinary way 
Such dispute forms no part of the 
award. 

Srimatı Trinayani Dassı v. Krishna 
Lal De, [1910] 17 C W. N., 935; 

Balaram Bharamaratar Ray v. 
Shaw Sunder Narendra, [1896] 23 
Cal, 526, dissented from. 

A decision of a competent Court 
even in proceedings under the Lan 
Acquisition Act, will operate as res 
judicata, and the same question can- 
not be re-opened in a subsequent 
litigation between the same parties. 

Badar Bee v Habib Merican 
A poran; [1909] A. C., 623, fotlow- 
ec, 


Rangoon Botaioung Company La- 
mited v. The Collector, Rangoon, 
[1912] 39 I. A, 197, distinguished 

Hook v Admunistrator-General of 
Bengal, [1921] 48 1 A, 187, referred- 
to. 


The Jaw onthe construction of 
Hindu wills explained. 


Surajman: v. Rabi Nath Ojha, 
[1907] 35 I. A. 17, , 

Bhadas Shivadas v. Bai Gulab, 
[1921] 49 I A, I 

Sasiman Choudharain v. Shib Nu- 
rayan, [1921] 49 I. A., 25, referred 


to. 
Ramachandra Rao ‘I. B. v. Rama- 
chandra Rao A.N S. : fae 


Hotel Keeper—Zrabiltiy for dam- 
ages--Guest's suit-case stolen. © 


SceContract Act, section 151 


728 


~ 


s 


VOL, XX.] 


INDEX 


$ 


PAGE. 


Hundi—Presentation for payment 
—Necessity of. 

See Negotiable Instiuments Act, 
section 64 SY ‘ 


Idol—Jusistic capacity—Unlawful 
interference with property — Crvil 
Procedure Code (Act V of 1908), 
Seclion 92-—-Applicabiltty of ~Injured 
idol—Next friend of 

A sutt filed by an idol, in lus 
juristic capacity, against persons who 
were interfering ‘unlawfully with 
his property or with his income, had 
nothing to do with section 92 of the 
Civil Procedure Code 


Itis nota correct proposition of 
law to suggest that an idol, who is 
being defrauded by his lawful guar- 
dian or trustee, might be treated by 
a Court of law on the footing of an 
infant, and that any person claming 
a benevolent interest in the fortunes 
of the said 1dol, would be permitted 
to maintain a suit in the mame and 
as the next, friend of the injured- 
idol. 

Darshan Lal z. Shibji Maharaj 
Birajman . es s 

Ijnali or joint estate — Decree 
for possession of eilan respec- 
live shares—Subsequent partition— 
Executubility of ducree—Substituled 
shares, enquiry into—Question relal- 
ıng to executon—Crvil Procedure 
Code (Act V of 1908), Section 47. 


A decree, though for possession 
of certain respective shares ina joint 
estate, may be executed in respect 
of the substituted shares on a sub- 
sequent partition of the estdte.. The 
question as to what such substituted 
shates are, 1s a question arising bct- 
ween the partics and relating to the 
execution and satisfaction of the 
decree within the meaning of section 
47 of the Code of Civil Procedure. 

Baijnath Goenka v. Ravaneshwar 
Prasad Singh a3 $ 

eors Contract +- Completion 
oF. 

Sce Civil Procedure Code, Order 
21, rule 2 (2) a $ 


Injunction — Patent medicine —" 
Iimitahon. 


See Specific Relief Act, section 54. 537 


Insolvency—Adult members, dec- 
lared insoluent—Liability of minor's 
share. e 

See Hindu Law—Joint family . + 

e 
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Interest — Cessation of — Mort- 
gage, option to realise. ; 
Sec Mortgage—Redemption 86 


————No stipulation in the 
deed as to what was to happen after 
period fixed—Liability to pay hill 
payment. 

Ina decd of mortgage by way of 
conditional sale, the mortgagor cove- 
nanted to pay interest till the date 
fixed for payment after which the 
mortgagce was to become the abso- 
lute owner of property. There was 
nothing to show as to what was to 
happen ıf the money was not paid: 
and no foreclosure proceedings were 
taken for along time after expiry 
of the period fixcd. In that suit the 
defendant objected to the payment 
of interest after the period fixed 


Held, that the mortgagee was not 
bound to take foreclosure proceed- 
ings on the expiry of the term fixed 
for payment and the capital sum did 
not cease to bear interest after that 
date. Bindeshri Naik v. Ganga 
Saran Sahai, I L R., 20 All, 171, 
followed 


Interlocutory Order—-IVheither 
canbe challenged in appeal against 
final order. f 


See Civil Procedure Code, Sec- 
tion t05 vi “a as 
Joinder of Charges—Accused not 
prejudiced 
See Critumal Procedure Code, 
Sections 234 and 235 .. 


———-—-——Not warranted, 
See Criminat Procedure Code, 
Sections 234 and 235. 


Joint Hindu Family— Liabiltty of. 
members 

See Hindu Law—Joint famuly 

Joint trial—Isolated attacks—{l- 
legality of. 

See Penal Code, Section 34 

—————-Theft and dishonest 
receiving of property. 

See Criminal Procedure Code, 
section 239 z i 
— When illegal 


Sce Ciiminal Procedure Code, 
section 239 ts 


When permissibie. 


See Criminal Pfocedure Code, 
section 239... se i 


349 


233 


563 


98! 
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Judgment — Contents — Remarks 
against witnesses—High Couri—Po- 
wer to expunge sich remarks ` 


The High Court has no power to 
expunge remarks, reflecting unfa- 
vourably upon the credibility or 
character of witnesses, from the 
judgments of Subordinate Criminal 
Courts in cases in which the effect- 
ive order of the lower Court is 
not before the High Court in appeal 
or revision. 


C. Dunn v. King-Emperor 


———-——IWhen order becomes 
—End to sut—E fect of order. 


See-Letters Patent, section 10 


- Judicial Misconduct—Euquiries 
behind back of parties. 


See Arbitrator—Private enquiries. 


Jurisdiction—Conviction by com- 
petent court. 


See Legal Practitioner’s Act, sec- 
tion 41 (3) zi we 


————Decree, parties to-— 
One misdescribed--Whether respond- 
ent can be made appellant. 


A court has no. jurisdiction to 
pass an order that a person who was 
a respondent in appeal before it 
and who was never transferred to 
the array of appellants by any order 
passed prior to the decision of the 
appeal be shown as an appellant. 


Hardeo Prasad v. Damodar 
Prasad 3 ws ; 

——Ground for enquiry 
—Case already decided—Action, 
whether can be taken. 


Sec Qriminal Procedure Code, 
section 476 ; 


Magistrate—Dis- 


pute over Iand—Breach of peace 
apprehended. 
See Crithinal Procedure Code, 


section 145—Dispute over land 


Production o 
ment—Ordcr directing — 
ence of. 


See Civil Procedure Code, Order 
tr “Rules 14, 18 and 21 


——Question of—Wreng 
Slatements before court—Whether 
Suit entertainable, e’ 


See False allegations. 


_ doc- 
tsobedi- 


INDEX 


117 


980 


Jurisdiction—(concld.) 


——— Smali Cause Couri— 
Exparte decree—A pplication to set 
aside. 


See Provincial Small Cause Courts 
Act, section 17... ar 


—— Small Cause Court suit 
—Munsif’s power subsequently ex- 
tended, 


Sce Provincial Small Cause Courts 
Act, section 31, clause (2) .. rae 


Sut for eyectment. 


See Fraud—Lease granted to de- 
fraud és ` is 


Sit under section 95, 
Agra Tenancy Act. -< 


See Agra Tenancy Act, section 95 


“Jaristic Entity” — What is— 
Under Hindu Law. 


See Limitation Act, Articles 134, 
I44, section 10 ; ot 


Lambardar—Fees fixed by Board 
of Revenuc—Agreement in the wajib- 
ul-arz lasts till close of settlement. 


Under the terms of the Wajib-nI- 
arz prepared at the settlement of 
1283 F., nothing was to be paid tò 
the lambardar for his lambardari 
ducs. In the wajib-ul-ars prepared 
at the settlement in 1812]*, that term 
was not entered. In 1902 the Board 
of Revenue framéd iules by which 
the lambardar was entitled to recover 
5 per cent on Government revenuc 
for his fees unless a contract to the 
contrary was proved. Ina suit by 
the lambardar for recovery of 5 per 
cent on Government revenue, the de- 
fendants alleged that no fees were 
payable under the wajib-ul-ars of 
1285. Held, that the agreement of 
el came automatically to an end 
at the close of the settlement and 
could have no effect on the rights of 
the lambardar thereafter unless it 
was proved that it was expressly re- 
newed, and, therefore, the /ambardar 
was entitled to his full fee 

Sheo Charan v. Panna Lal 


`. Negligence—Rents un- 
paid, a large proportion of. 

See Agra Tenancy Act, section 
164 x A i M 
Land Acquisition Act (I of 1894), 
Sections 20, 31 (2) proviso (3)— 
Amount awarded to person not in- 
terested—No party to appeal 


The interest of the Secretaty of 


gy! State in a suit for compensation 
e 


[aL J. R. 


PAGE. 
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Land Acquisition Act (I of 
1894)—(coricld.) 


ceases when he places the amount 
awarded at the disposal of the court: 
‘Held, therefore, that though in fact 
a wrong award of compensation had 
been made to a party not a party to 


the appeal—his absence from the’ 


array of respondents precluded the 
court from granting any relict. 


INDEX 
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Sanwal Das v. Secretary of State 604 


Landlord and Tenant—Notice of 
ejectment — IV hen anot necessary—- 
Mutwalli—Eeasing of property for 
more than a year—-Mohammedan 
Law. 

A Mnutwalli of trust property has 
power to grant five-yearly lease of 
house property if the best interests 
of the property require that such a 
lease should be given Even under 
the Mohammedan Iaw, a Qazi can 
authorise the Mufwalli to give ont 
leases for more than one year. 


The trustces of the Islamia College 
gave a lease of the house property 

elonging to the College, to the 
plaintiffs for a period of five years. 
The defendant, who was a tenant 
holding from a previous lessee, re- 
fused to’ recognize the plaintiffs’ 
right. In a suit for ejectment: held, 
that the lease in favour of the person 
from whom he held, having come to 
an end, he wasa mere trespasser 
and not entitled to any notice. 


Baijnath v. Mohammad Ismail 


Land Revenue Act (III of 1907 
Local), Section 107 — Partition— 
Hindu daughters right—Life-inter- 
est bequeathed by father—Co-sharer. 

B, father of M,a widow without 
any male issue, bequeathed by will, 
certain interest in his property. M 
was allowed to realize and enjoy the 
profits of her share in any way she 
hked but was not authorized to 
transfer the property. M applied 
for partition. Held, that the inter- 
est which a daughter receives under 
a devise from her father, though 
limited in character, is such as will 
entitle her to claim a partition, 
because she represents herself as 
much as those who are likely to 
succeed her on her death and con- 
sequently M was entitled to a 
decree. 

Bahadur Singh v. Mohni Koer 


Lease—Rights of plaintif under— 
Relationship altered. 


See Damages—Trespass 


697 


780 


rr” 888 


Lease—(roncld.) 


————Thether binding on suc- 
cessor, 


See Limitation Act, Arts. 134 
and 144, Section 10 te 


Legal Necessity—Debt under 
prio) mortgage 


See Hindu Law—Debts 


Le se by Ma- 
hant—Adverse, possession—If les- 
see acquires lille to. 


See Limitation Act, Arts. 134 and 
144, Section 10 an a 


va Practitioners Act (Act 
XVIII of 1879), Section yr (3)—~ 
Conviction by competent conrt— 
High Courts powers to go behind 
conviction. 


` In proceedings under the Legal 
Practitioners Act against an advocate 
it is not permissible to go behind a 
conviction of the advocate by a 
crmminal court of competent jurisdic- 
tion and the “conviction must he 
accepted as proper. 


In the matter of Mr Tasadduq 
Ahmad Khan Sherwani, Barrister- 
at-Law bien pi : 


-Letters Patent —Sectiun 10— 
When order becomes indgmeni— 
Question of  appeal— Praclice— 
Appeal from single Judge—Civil 
Procedure Code, Order 43, rule r, 


When the effect of an order of a 
single Judge of the High Court is 
to put an end to the suit or proceed- 
ing so far as the court before which 
the suit or proceeding is pending is 
concerned, or if its effect, if it is not 
complied with, is to put an end to 
the suit or procecding, such an or- 
der is a judgment within the mean- 
ing of section 10 of the Letters 
Patent and an appeal therefiom les 
to a Division Bench. Wally. 
Howard, I, 1. R., 17 All, 442 and 
T.V.-Tuliaram Row v. Alagappa, 
T L. R, 35 Mad., 1, followed 


An order refusing to set aside an 
abatement of a suit or dismissal of a 
suit is appealable under Order 43, 
rule 1 of the Code of Civil Proce- 
dure. A practice has grown up in 
the Allahabad High Court of re- 
garding these matters which are 
mentioned* in Order 43, rule I as 
being generally appealable from a 
single Judge. © 

Sadiq AH v. Anwar Ali RA 
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Limitation Act (IX of 1908), 
Article rr4—Person against whom— 
Meaning of—Decree-holder included 


Where a decree-ho!der was suc- 
cessfutly resisted hy a ‘third person 
from getting possession of the pro- 
perty decreed and he brought a suit 
for declaration of his right agamst 
that third person more than a year 
after the order of the execution 
court: held, that the decree-hoMe: 
being # person against whom the 
order was passed the suit was 
barred by limitation. 


Bhikhari Das v. Abdullah 


and 3i—No bar lo claim for dam- 
ages—-Ratlway Company and con- 
signee—Non-delivery of goods 


Plamtiff made over certain goods 
to the G. I. P. Railway Company, at 
Bombay, for transmission to Chunar 
and received a railway receipt for 
1t. The goods never reached Chunar 
Plaintiff, who was being continually 
assured by the Company that en- 
quiry was being made, awaited the 
result of the enquiry fora periéd of 
one year Thereafter, he sued for 
damages. x 


Held, that Article 30 refers to 
losing or injuring goods by the 
carrier and time begins to 1un when 
the carrier loses the goods and not 
when the consignee may he said to 
have suffered loss. The railway com- 
pany not having proved the loss to 
have occurred more than one year 
before suit, the sut was not barred 


by limitation Paqir Chand v Sec- 
retary of Staite, t9 I C, 471, 
approved. 


Held, also, that no time haying 
been fixed for delivery of the goods, 
article 31 of the Limitation Act did 
not bar the suit. Madras Southern 
and Mahratita Radway Bhimappa, 
17 T. € , 419, referred to. 


Juga! Kishore v Groat 
Peninsula Railway 


Indian 


— riles 80, 
116—Default—Time to run from— 
Bond payable in twelve years>hi- 
terest payable periodically—IVhole 
amount becoming due in case of 
payment any year 


Where the terms of a mortgage- 
deed provided thatthe mortgagor 
would pay interest annually but that 
in case.of default, it would be open 


Articles 30 ` 
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Limitation Act (IX. of 1908), 
—(contd.) ‘ 


to the mortgagee cither to add the 
interest due to the principal and 
charge compound interest or to sue 
for principal at once, which was 
otherwise payable in 12 years, held, 
that the bond 
under Art. 66 or Art. 68 or Art. 75, 
but fell under Art. 
Art. 116 of the Limitation Act*of 
1908, and time begay to run agatnst 


the mortgagee from the date of the . 


first default in paymént of. interest 
and, therefore, the suit for sale on 
the basis of the mortgage-deed or 
for simpfe money decree against the 
mortgagor, brought beyond 3 years 


| from the date- of first default, was 


barred by limitation. Ball v, Stowell, 


80 read with- 


[A. L. J. R. 


PAGE. 


did not falt cither ae 


L L. R, 2 All., 322; Har Narain | 


Ram Prasad, 8 Q. C, 77, approved. 
Shib Dayal v. Meharban 


Ar eles or, 
r18—Suit to set aside adoption —Dceed 
execiuted—Adopted son deprived of 
his father’s property—Estoppel—s pe- 
cific Relief Act (I of 1877), art. 42— 
Removal of name ordered. 


819 


A suit to set aside a deed of . 


adoption 1s governed by article 91 of 
the Limitation Act and must be 
brought within 3 years of its execu- 
tion 


A sut to set aside an adoption jis . 


governed hy article 118 of the same 
Act and must be brought within 
6 years of the date when the fact 
of adoption became known to the 
plaintiff Where plaintiff had assert- 
ed over and over again the factum 
of a certain adoption, had consented 
to he bound by it, had, on his own 
showing, received valuable consi- 
deration in return for making such 
assertions, had, by reason of the 
setting up of the alleged adoption, 
caused the defendant to be deprived 
tanan the orders of the Revenue 

ourt) of all share m the landed 
property of his natural father and 
had, almost sixteen years after the 


date on which the alleged adoption: 


was proclaimed by the plaintiff him- 
sclf in a registered deed, sued 
denying the validity of the adop- 


tion ; held, that the suit was statute- 


barred and that it could not be 


brought within limitation by invok- ~ 


ing ‘the provisions of arti@fe like 
120 of the second schedule, Pe 
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—(contd.) 


Held; algo, that the plaintiff was 
estopped from denying the adoption. 


When the Revenue Court ordered 
the removal of the name of the 
plaintiff and substitution of that of 
the defendant as owner of certain 
property, a suit for declaration only 
of his, right to that property 1s 
barred ky the provisions of section 
42 of the Specific Relief Act. 

e 

Udit Narain Singh v. Randhir 
Singh a iz sie 

cnn Article 106 
of Schedule r—Assets recovered 
after dissolution—Suit for share. . 


See Partnership—Dissolution 





Suan Article 113 
—Charge declared by award—W he- 
ther a contract—Suit within 12 
years—Cu-mortgagor redeeming pro- 
berly—Right of other mortgagors— 
Limitation. 


The parties were joint owners 
of a certain share in the village 
Atagaon. In 1872half of that share 
was mortgaged by K, the head of 
the family which then consisted 
of K and S In 1885 the district 
was settled, and in revenue papers 
it was shown that a lady M was in 
possession of half and the sons of 
K in possession of the other half. 
It was not known who this lady 
was. The same year a dispute 
arose between the parties, and the 
matter being referred to arbitra- 
tion, an award was made by which 
the descendants of S were declared 
entitled toa half share mortgaged 
on payment of half the mortgage 
money. As regards the other half 
which was recorded in M’s name, 
it was declared that the descendants 
of S would be entitled to recover 
it on payment of Rs 150 to one d. 
It was not known how the money 
was payable to A. The descendants 
of K redeemed the whole mortgaged 
property in 1904 under the Special 
Bundelkhand Act The plaintiffs, 
descendants of S, brought this suit 
for possession and offered to pay the 
mortgage money. Held, that the 
award was in no sense a contract 
the specific performance of which 
could be sought, and, therefore 
article 113 of the Limitation Act di 
not apply. 


13¢ f 
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— (conid) 


Held, also, that A having been 
declared by the award as, having a 
possessory charge over a portion of 
the property, the plaintiffs were 
entitled to redeem that charge with- 
in 13 years of the date of the award. 


Held, further, that where a co- 
mortgagor redeems the mortgaged 
property, the other co-mortgagors. 
can sue him for redemption within 


sixty, years irom the date of the, 


original mortgage. Ashfaq Alunad 
v. Wazir ali. I. R, 14 All, 7, 
followed. 


Surat Singh v. Umrao Singh 


—— Article 118 
—Applicability of—Swil for posses- 
sion of property—Title tinder award. 


See Family, settlement 


-— Article 120 
—Suit for declaration—Entry of 
defendant's name in village papers 
as owner—Subsequent knowledge 
of plamtif—Date when limitation 
begins to run. 





Where in a suit for deckaration of 
title the defendant’s name was enter- 
ed as owner in the vilage papers 
in the year 1901 but the plaintiff had 
not knowledge of the fact till the 
year 1918: 

Held, the cause of action accrued 


in the year 1918, and the suit filed. 
in 1919 was within time. 


Gopal Das v. Sri Thakur 


Ganga 
Behariji Maharaj Ri 





—— Article 123— 
Whether governs sut bya Mohame- 
dan for his share of theritance of a 
deceased person. 


A claim by one of the heirs of a 
deceased Mohammadan for her share 
of movable and immoveable property 
of the deceased 1s governed by Ar- 
ticle 120 of the Limitation Act and 
not by Articke 123. Mohammad 
Rryasat Ali v. Hasan Banu, 1. L, R., 
ar Cak, 157, followed 





Bashir-un-nissa Bibi v. Abdur 
Rahman + ae 
cArticle 132 

—Default in payment of interest 


—Time begins to ruit.® 
See Evidence Act, Section 124 


ra 


Limitation-Act (IX of 1908), Pacs. 
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Limitation Act (IX of 1908), 
—(contd.) 


— rts. 134, 
ui sec. 10—Permaneni lease by 

ahant of Mutt without necessity— 
Lessee sf acquires title by adverse 

ossession after twelve years— 

hebait or mutwalli, tf “trustee”— 
Legal. powers of Mohant and saj1ad- 
nashin—A pplration of rules of 
English law by analogy in such cases 
condemned, 


A “trust? ın the sense in which 
the expression is used in English 
law is unknown in the Hindu system. 
Under the Hindu law, the image of 
a deity of the Hindu pantheon ıs a 
“Juristic entity” vested with the 
capacity of receiving gifts and hold- 
ing property. Religious institutions, 
known under different names, are 
also regarded as possessing the same 
juristic capacity when the gift is 
directly to an idol or a temple ; the 
manager and custodian of the idol 
or the institution has no proprietary 
rights therein. He ıs given the 
right toa partof a usufruct, the 
mode of enjoyment and the amount 
of the enea depends on usage 
and custom. The property is not 
conveyed toor vestedin him, nor 
is he a trustce in the English sense 
of the teım although in view of the 
obligations and duties resting on 
him, he is answerable as a trustee 
in the general sense for maladminis- 
tration. This rule equally applies 
to the rights and duties of mutwallis 
of wagf property under the Mahom- 
medan law. Where the head ofa 
Mutt gave a permanent lcase of 
property which had been granted 
for the general purposes of the 
Muti and no necessity for alienation 
was established: 


Held, that the lease was not bind- 
ing on his successor. Article 134 
of the Limitation Act, which is 
controlled by section 10 of the Act, 
does not applyto alienations made 
by Mahants of Mutts or mutwallis 
of wagf properties as the property 
is never conveyed to them in trust 


Held, further, according to the 
well-settled law of India, a Mahant 
is incompetent to create any interest 
in respect of Mut? property to 
endure beyond his life and the 
possessien of the lessee doés not 
become adverse within the meaning 
of Art. 144 of the Limitation Act 
until he dies, and the acceptance 
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óf rent by his successor being 
properly referrable only to a new 
tenancy created by himself, the 
possession of the lessces does not 
become adverse aren until his death, 
Bihart Lal v., Mahomed Mutaqai, 
[1898] 20 All, 482 and Nimani 
nee y. Jagabandhu Rov, [1895] 
23 Cal., 536, overruled. . 

The legal positiqgn of Mahdnts, 
Shiwaits, Sayjadanashins and Mut- 
walls, discussed. 


Sri Vidya Varuthi Thirtha Swami- 
ga! v. Balusami Ayyar .. i 


Article 139— 
Landlord’s right to recover posses- 
sion. 


A tenant who holds over cannof 
set up a right adverse to that of the 
landlord but the landlord’s right to 
recover possession becomes barred 
by limitation if he aMows more than 
12 years to expire. < 


Debi Prasad v. Gujar .. >- i 


dri icle 13 
—Holding over possession by lessee 
—No recognition of landlord’s right 
—Adverse possession, 


The plaintiff teased his premises 
to the defendants for three years. 
After the expiry of that period the 
defendants held over possession for 
more than 12 years without paying 
any rent and without expressly re- 
cognising the plaimtiff’s right. A 
suit was brought for ejectment after 
12 years of the expiry of the lease: 
held, that the tenancy determined 
on the expiry of the lease when the 
plaintiff’s cause of action arose and 
the suit is barred by limitation. 
Chandri v. Daji Bhan, I. L. R., 24 
Bom, 504, followed. Bilas Kunwar 
v. Desray Ranjit Singh, I. L. R., 37 
All., 557, distinguished. 


Bisheshar Nath v. Kundan 


Article 142 
—Co-sharer — Time begins to run 
against. 


See Benami transaction 


Article 142 
— Lands submerged under water 
—Constructive possession—A ppear- 
ing off and on—Actual possession 
of trespasser. 


The plaintiffs, who were mort- 
gagees of the plots in dispfte, re- 
mained in possession of the same 
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—(contd.) 


upto the year 1887. In that year 
the said plots were submerged under 
water and remained so fora long 
period. After that they remaine 
submerged off and on, from 1900 
upto the date of suit, 1. g., more 
than 12 years. When they were not 
submerged, they remained in pos- 
session of the defendants. Ina suit 
for redovery of possession brought 
by the Plaintiffs, held, that as soon 
as the lands became submerged under 
water, the plainfiffs’ possession 
which had not remained discontinued 
for more than the statutory period, 
revived, and, therefore, the plaint- 
iffs regained constructive possession 
‘and, therefore, the claim was not 
barred by limitation. Secretary of 


Pace. 


Stale v. Krishnamani, I L. R, 29 - 


Cal, 516, Basantu Kumar v. Sec- 
retary of State, I. L. Rọ, 44 Cal, 
858, distinguished. 


Ram Nain Misir v. Deoki Misir 


Article 181— 
Amendment of decree—Only altera- 
tion in figures—Accrual of right to 
apply. P 
The right to apply for preparation 
of a final decree for sale on a mort- 
gage accrues on the date fixed by 
the preliminary decree for payment 
of the mortgage monéy here a 
reliminary decree fixed the 22nd 
arch, 1917 for payment of the 
mortgage money but a wrong amount 
was entered by mistake and subse- 
quently the decree was amended on 
Apii, 1917 and an application 
for pteparation of the final decree 
was made on 27th April, 1920: held, 
that there being no alteration of the 
decree on 27th April, 1917, the appli- 
cation was barred by limitation. 
Ram Chandar v Jai Mal 
Article 182 
(5)—First application against judg- 
ment-debtor — Second application 
against yudgmient-debtor and sure- 
ies. 





756 


640 


Two persons bound themselves to y 


pay the-amount ofa decree if the 
judgment-debto: failed to pay The 
application for execution was made 
by the decree-holder for the arrest of 
the judgment-debtor. Within three 
years of that application but beyond 
three years of the date of the decree, 
the present application was made, 
the prayer*being for the recovery of 


Limitation Act oa of 1908), Pace. 


—(cont 


the amount by arrest of the judg- 
ment-debtor, and, failing recovery, 
by arrest of the sureties. Held, that 
the first application was in accord- 
ance with law to take some step in 
execution of the decree and the pre- 
sent application was not barred by 
time. 


Badruddin v Mohammad Hafiz. 


At licle 183 
—If governs application for restitu- 
tion under section 144, Civil Proce- 
dure Code. 


An application for restitution undet 
section 144 of the Civil Procedure 
Code in pursuance of an order of 
His Majesty in Council is governed 
by Article 183 of the Limitation Act. 


Madhusudan Das v. Brij Lal, 
[z921], 61 Indian Cases, 806, approv- 
ed. 


~ Proceedings under the said section 
are not execution proceedings. 


Jiwa Ram v. Nand Ram, |1922} 
20 A. L. J. R, 226, followed 


Brij Lal v. Damodar Das 


— Schedule I, 
rticle 132—Limilation—Suit to en- 
Pore: payment of money charged 
upon tmmoveable property—Mort- 
gagee empowered to sue before ex- 
piration of period faved for payment 
tf interest not paid regularliy—lin- 
ie not puid regularly — When 
money “becomes due”. 


In a mortgage deed, executed on 
the 17th of July, 1901, the executant 
agreed to pay interest year by year 
and the principal within threc years 
of the date of execution, and, in case 
of default of payment of the annual 
interest, he empowered the mort- 
gagec, without waiting for the 
expiration of the period fixed for 
payment of the pringpal, to realise 
the whole amount due fo1 principal 
and interest from the, hypothecated 
property. No interest was ever paid. 
The mortgagee brought this suit on 
the 23rd of Februany, r916. 


Held, that the privilege of defer- 
ring payment of the principal to the 
17th of July, 1904, was conditional 
on the punctual payment of the an- 
nual interest and that the whole 
amount, principal and interest, be- 
came due on the 17th of July, 1902, 
on default of paynfent of interest 
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for the first year and that the suit 
was barred ‘by limitation. 


Gaya Din and others v. Jhumman 
Lal and gihers, [1915] I. L. R., 37 
All., 400, followe 

Ram Das v. Muhammad Said 





-——Seclion 4— 
Tender not signed by Judge—De- 
posit—E fect on. 


A sake was held in execution of 


a decree on 25th August, 1920 The 


Civil Court closed for the long vaca- 
tion on September 16th and re-open- 
ed on 25th October when an applica- 
tion was made to set aside the sale. 
The applicant also filed an applica- 
tion tendering the whole amount 
with compensation onthe same day. 
The court signed the tender the next 
day when the money was deposited. 
Heid. that section 4 of the Limita- 
tion Act applied and the delay in 
payment not being due to any fault 
of the judgment-debtor, the applica- 
tion was not barred by limitation. 


‘Durga Prasad v Babu Lal 


Section 5— 
Wrong advice by Vakil—Necessary 
papers‘not filed in time—Want of 
knowledge in the mofassil Vaki of 
rules of ‘procedure us High Court. 


An honest mistake made, by a 
litigant, upon incorrect advice given 
by his awyer, is a sufficient cause 
for extending the period of limita- 
tion, within the meaning of section 
5 of the Limitation Act. 


In this case the pleader in the 
District Court advised the client to 
obtain a copy of the judgment and 
decree of the lower appellate court 
only to file an appealin the High 
Court. The rules required that 
copies of judgment and decree of the 
first court should also be filed. 
These documents were filed after 
the period of limitation had expir- 
ed. The Judges were of opinion 
that the Stenders in -moffasil were 
not aware of the rules of procedure 
in the High Court Held, that, al- 
though the courts should ordinarily 
insist upon legal practitioners giving 
correct advice, but at the present 
time to demand a standard of 
efficiency would impose ‘hardship on 
litigants and, therefore, the trend 
of decisions in thise ‘High Court, 
namely, giving an appellant an ex- 
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—(conceld.) 


tension of time, if his pleade: gives 
him wrong advice, should not be 
distur bed. 


Shib Dayal v. Jagannath Prasad.. 


—— ection 13 
—Territory occupied by British tem- 
porarily—W kether foreign territory. 

When a foreign territory is occy- 
pied by the Government of India ‘for 
the purpose of proceeding with cer- 
tain expedition and pyjotecting the 
army on its way onward,it does not 


‘become a partof British India, and 


the time during which a debtor ré- 
mainsin such a territory shall be ex- 


«cluded from computation of the 


period of limitation. 


About a year anda half after the 
date of execution of a promisso 
note by A, in favour of B, A left 
India, and spent a little over 2ł 
years in France and Basra. Nearly 
1% years after the return of Æ to 
India, B sued for recovery of money 
on the basis of the said promissory 
note. 


Held, that as Basra was a foreign 
territory, though under temporary 
military occupation of the British, 
the period during which 4 was 
absent from British India, in France 
and Basra, should be excluded, and, 
therefore, B’s claim was within time. 

Fakhrullah Khan v. Ram Sarup.. 


— Seclin 19 
—Acknowledgment of, kability by 
Mukhtar-i-am—No evidence of his 
being empowered to make it—If 
valid within meaning of section 


Where the Mukhtar-i-am of a per- 
son verified a document acknowiedg- 
ing liability on his behalf and therc 
was nothing to show that he was 
authorised to make such acknowledg- 
ment : 

Held, that it was not a valid ac- 
knowFedgment within ‘the meaning 
g section 19 Of the Indian Limitation 

ct 

Narain Rao Kalia v, Manni Kuer 


Limitation—A pplication returned 
for amendment—No time fixed— 
Application presented—Continuation 
or revival. 


A preliminary decree for sale was 
passed on 24th Séptember, 1915. It 
allowed time for payment of moncy 
till 24th March, 1916. On 11th Decem- 
ber, 1918, an application was made 

< 
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Limitation—(concld.) 


for preparation of a final decrec 
but 1t appeared that the decree- 
holder had claimed a lesser amount 
than was due. The application was 
returned for amendment without 
fixing any time for the purpose, 
and was re-presented on 29th May, 
1919. In the meantime, on 6th 
March, 1919, the court ordered that 
no amendment having been made, 
the case should be consigned to the 
record room: Held, that the appl 
cation of 29th May was an application 
for the continuation of the appfi- 
cation of December, 1918 or its 
revival and the proceeding was not 
barred by limitation. 


Kallu Mal v. Kashi Nath 
Formal possession— 
StaMing of period. 
See Civil] Procedure Code, Order 
XXII, rule (4) .. bi aa 
Interest—Defanli of 
payment of. 
See Limitation Act, Schedule 1, 
art. 132 we a Fe 
Period of—Swuiut for 
profits. 
See Tenancy Act, section 164. 


Madras Estates Act—Section 77 
—Righis of parties—Lutigation in 
past, effect of. 

See Appeal—Valuc of subject- 
matter Me oe vå 

Magistrate—Duty to accept sure- 
lies—Rejection on poitce report. 


When sureties are offered, it is the 
duty of the court to accept them 
unless it 1s satisfied that they are 
not proper persons. It should not 
reject them on police report. 


Gopi Khatik v Empcror 


Malicious Prosecution—Aclion 
for—-Plaintiff’s innocence, proof of 
—Judgment of Criminal Court, if 
sufficient, 

Tn an action for malicious pro- 
secution it is not enough for the 
plaintiff to produce the judgment of 
the Criminal Court which acquitted 
him. e must prove his innocence 
by independent evidence. 


Goberdhan Singh v. Ram Badan 
Singh ni 3 : 
Marriage—Dissolutio 
hamedan Low 
See Pre-emption, Asis Qarib e 
e 
+ 


of—Mo- 
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Minor—Liability for debls—New 
business by karta. 


See Hindu Law 


“Misconduct”—H’ide powers of 
agreement of reference—Arbitrator 
authorized. 


See Civil Procedure Code, Second 
Schedule, Para 15, Section 115 

Mohammedan Law—CJaim for 
share — Limitation Act, whether 
applicable. 

See Limitation Act, art. 123 
- - - Gifi—Condi- 
tion against alienation—If donee 
takes absolute estate—Transfer of 
Property Act UV of 1882), tf gov- 
erns the case. p 


Ina deed of gift executed bya 





409 


125 


7I 


Mahommedan there was a provision ° 


that the donee should have no right 
of transfer. On the question being 
raised as to whether the donee took 
only a hfe-estate or an absolute 
estate; 


Heid, that the partics being Ma- 
hommedans, the provisions of the 
Transfer of Property Act had no 
application to the case, and that the 
provision restricting the right of 
transfer being invalid under the 


-Mahommedan Iaw, the donee took 


an absolute estate. 


Abdul Karim Khan v Abdul 
Qaiyum Khan, [1906] I. L. R., 28 
All, 342 and Nicam-ud-din Ghulam 
v. Abdul Ghafur, [1888] L L. R., 13 
Bom., 264, followed. 2 


Baby Lal v. Ghansham Das 


oO if i—Fibra- 
hil-ewaz—Passing of consideration 
necessary lo validate gift. 


Under the Mohammedan law a 
gift may be etther simple or coupled 
with consideration '(fftba-bil-ewaz), 
A gift pure ‘and simple, unless 
accompanied by delivery of the thing 
given so far as it is capable of deli- 
very, is invalid. In a Hiba-bil-ewaz, 
actual payment of the -consideration 
must be proved and the bona fide m- 
tention of the donor. to divest 
himself tn praesenti of the property 
and to confer it upon the donee 
must also be proved. Where, therc- 
fore, a gift was made in ‘considera- 
tion of the doneg, relinquishing 
certain 11ghts, and it was not proved 
that the donee ever did so, ‘held, the 
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Mohammedan Law——(concid.) 
gift was invalid, and property never 
passed to the donee. 

Mohan Lal v. Mahmud Husain .. 
—Gifi—Umur- 





i-khair (Dedscation for charitable- 


purposes) —Maintenance of relatives 
tncluded—Wagf, validity of. 

A dedicated a portion of his pro- 
perty for (Umur-i-khair) the pur- 
poses of charity including mainten- 
ance of his relatives and his defend- 
ants and for the reading of fateha 
for the salvation of his soul Held, 
that such a dedigation amounts to a 
valid waqf under the Mohammedan 
Law. 

Mukarram Ali Khan v. Anjuman- 
un-nissa Bibi ki ii 

ift and be- 
quesi—Diference between—Reserva- 
tion of usufruct—Effect of, on gift 
. —Conditions of validity of -—Gift by 
Sunni. 

In Mohammedan Law the broad 
distinction between a gift (Aiba and 
a bequest (wasiat) ıs that in the 
case of a gift the 1mmediate right 
of property ın the subject of the 
gift is conferied, and in the case of 
a bequest, the vesting of the mght 
of property 1s postponed. 


The reservation of the usufruct 
does not by itself make the gift of 
such property by a Sunni Moham- 
medan void under Mohammedan 


Law. 


For a valid gift inter vivos, under 


the Sunni Mohammedan Law, the 
three conditions, which are neces- 
sary, are: (a) manifestation of the 
wish to give on the part of the 
donor; (b) the acceptance of the 
donee, either impliedly or expressly, 
and (c) the taking of possession of 
the subject-matter of the gift by 
the donee, either actually or con- 
structively. i 

Mohammad Abdul Ghani 
v. Fakhr Jahan Begam .. 
Mutwallı — 
Power to lease property for more 
than a year. .- 

See Landlord and tenant Ss 

Mortgage—Py vendee—Pre-emp- 
tor bound. e S 

See Pre-emption 


Khan 
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Mortgage—(contd.) 


————-—— Conditional 
When not out and out sale. 


See Transfer of Property Act 
(IV of 1882), section 58 "i 


~C oniribuiion—Liability 


sale — 


of auction-purchaser of part of. 


morigaged property. 


An auction-purchaser, in execution 
of a decree obtained upon a mort- 
gage, purchases the rights of the 


mortgagor and the mortgagee at.. 


the date on which the mortgage was 
made, and any subsequent equities 


or liabilities which arose in respect. 


of the mortgaged property could not 
attach to him as he acquired the 
property free from any such‘liabi- 
ities or equities. 


A suit for contribution can be 
brought only against the holder of 
the portion of the mortgaged pro- 
perty which remains unsold. 


One A mortgaged a three annas 
share to B. The mortgaged property 
was sold in execution of a simple- 
money decree and a one-anna share 
was purchased by C, another one anna 
shareby D and the third one anna 
by E B broughta suit on his mort- 
gage against C, D and £ and obtain- 
eda decree for sale. In that suit 
B and C entered into a compromise 
under which C paid Rs. 1,333-5-4 to 
B and obtained a release of his 
one anna share of the property. 
Rs. 14,200 remained due under B's 
decree In execution of the decree 
B got the one anna share of E sold 
by auction and the sale fetched 
Rs. 4,200. Then B put up to safe the 
one anna share of D and himself 

urchased it for Rs 10,000, the 

alance temaining due under: the 


decree. After this D sued B, C 
and Ę claiming contiibution for 
what his share of the property 


fetched in excess of its share of 
hability On the question of the 
liability of B to contribute : 


Held, that there being no privity 
of contract between the plaintiff, D, 
and the decree-holder B, the former 
could have no claim for contribution 


as against the latter by virtue of, 


the compromise, and that, even as 
auction-purchaser, B was not liable 
to contribute. < 


Shanto Chander Mukerji y, Nain 
Sukh, [1901] I. L. R., 23 Abb, 355 


164 | and Hari Ray Singh v. Ahmad-ud- 
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Mortgage—(contd.) 


din Khan, [#97] L L. R., 19 All, 
545, referred to. 


~ Karamat Ali v. 


The Gorakhpur 
Bank, Limited a of 


— For a term—Redemip- 
tion—Right to redeem in certain 
event excluded by contract--Transfer 
of Property Act, ss. 60, 98—Delay 
and „wrong procedure—Costs of 
appeal 

A mortgage fof a term provided 
that, if the debt was not repaid 
at the end of the term, the mort- 
gagee was entitled to enter into 
possession of the mortgaged pro- 
perty and continue in such posses- 
sion for another period during which 
the right of the mortgagor to re- 
deem was excluded. The debt not 
having been paid at the end of the 
term, the mortgagec instituted a suit 
for possession. The mortgagor re- 
sisted the suit in all the Courts 
unsuccessfully and then brought a 
suit for redemption. 


Held, that the mortgagor had, 
under section 60 of the Transfer of 
Property Act, a statutory right to 
redeem at the end of the term, even 
if the mortgage was onc in which 
by sec. 98 the mghts of the parties 
were to be determined by the con- 
tract between them. 


Mohammad. Sher Khan v. Seth 
Swamidayal .. a ee 


Integrity of--Broken— 
Rights of parties, how safe-guarded. 


See Transfer of Property “Act, 
section 82 ts o af 
Prior and puisne mort- 
pogces m on prior mortgage— 

uisne mortgagee noi impleaded— 
Decree for foreclosure—Rights of 
the two mortgagees to redeem inter 
se. 

Certain persons mortgaged by 
conditional sale some 
property to the defendants. They 
subsequently usufructuarily mort- 
gaged some plots of land, included 
in the previous mortgage, to the 
plaintiffs. 


The defendants sued the mort- 
gagors to foreclose the prior mort- 
gage and, having gota decree, ulti- 
mately obtained possession of the 
mortpaged property. In that suit 
the plaintiffs were not made parties. 

The plamtiffs (puisne mortgagees) 
hrought the present suit to redeerh 

e 
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tho defendants (prior mortgagees). 
The defendants pleaded that they 
should be allowed to redeem the 
plaintiffs. 


Held, although the plaintifis had 
in law a right to redeem the defend- 
ants, nevertheless under the partı- 
cular circumstances of this case, 
having regard to the pleadings and 
the evidence recorded, in view of 
the equities of. the case, and to pre- 
vent further litigation, the defend- 
ants should be given an opportunity 
of redeeming the plaintiffs. š 

Hassanbhai Valad Budhanbhai vy. 
Umajı Bin Hiraji, [1903] LL R., 
23 Bom., 153, followed. Kedar Nath 
and others v. Sayad Hafiz Ali and 
others, [xs07 100, C., 356 ; Charm 
v. Ra: Bahadur, [1909] 21. C., 495: 
Musammat Ram Peart v. Raghunath 
Sus h, fr915] 29 I. C., 704, and 
Kedar Prosanna Lahiri, Girindra 
Prosad Sukul, [1908] 8 C. L. J., 173, 
referred to. 


Parasram Singh v. Pandohi 


—— Prior and subsequent 
mortgages—Snit by first mortgagee 
tithost impleading second—Decree 
and saie—Improvement by atciion- 
purchaser — Subsequent suit by 
second morigagee—Purchaser enti- 
tled to priority—Puisne smortgagee 
bound to redeem prior smortgage— 
Form of decree — Improvements, 
atction-purchaser not entitled to. 


Where a puisne mortgagee wishes 
to sell property which has already 
been sold in exccution of a decree 
passed under a prior mortgage, the 
Fonera! rule is that the decree must 

irect redemption by the second 
mortgagee of the first mortgage and 
then an order for sale if the pur- 
chaser of the property does not wish 
to redeem the second mortgage. 
Cangayam Venkata Rama Iver v, 
Gomperty, [1908] I. L. R., 37 Mad., 
425, referred to 


In such cases there is no distinction 
between purchasers at auction and 
those by private treaty. Matiullah 
v. Banwari Lal, aoo] I. L. R., 32 
AIL, 138 and Manohar Lal v. Ram 
Babu, [1912] L L, R., 34 All, 323, 
refered to. 


The augtion-purchaser in such cases 
can have no claim to any amount 
spent by him on-iynprovement as 
payable before the puisne mortgagee 
could bring the property to sale, 
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Cangayam Venkata Rama Iver v. 
Gomperty, [1908] I. L. R, 31 Mad., 
425, referred to. 


Budhi Lal v. The Administrator- 
General of Madras High Court and 
Tnamullah ; PA : 


Redemption—Consoli- 
dation, of a usufructuary and a sim- 
ple morigage executed on same 
date—Payment of both necessary 
for redemption—Stipulation, giving 
option to mortgagee to necover any 
deficiency in interest by suit at the 
end of each year—Whether mort- 
gagee bound so to sue or can claim 
the whole deficiency at the time of 
redemption—Limitation. 


Two mortgages, one u3sufructuary 
and the other simple, were executed 
of the same property on the same 
date in favour of the same mort- 
gagec, It wasa condition that the 
money secured by the simple mort- 
gage was to be paid along with that 
of the usufruetuary mortgage at the 
time of redemption here was 
another stipulation which gave the 
porieacee the option of APA | 
from the mortgagor ut the end o 
each year any deficiency in the in- 
terest provided for by the usufruc- 
tuary mortgage. In a suit for re- 
demption it was. urged that inas- 
much as the simple mortgage had 
then become time-barred, the mort- 
gagee could not demand that the 
amount thereof must also be paid 
before redemption could be obtained 
It was also urged that in view of the 
option mentioned above the mort- 
gagee could not claim to get the 
deficiency in interest for the whole 
period of thc mortgage but only for 
the last twelve years. Held, that 
the simple mortgage was in clear 
terms tacked to the usufiuctuary 
mortgage and its payment was 
necessary before the property could 
be redeemed, and no question of 
limitation arose. Held, atso, the 
mere fact that the mortgagce was 
given an option, if he so chose, of 
realising the deficiency by a suit 
directed against the person of the 
mortgagor did not make the interest 
cease to be a part of the mortgage 
money and recoverable as such at 


the time of redemption. 


Ulfat Rai v. Kanhaiya Lal 7 
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pancy holding of right of lessee 


A, an occupancy tenant, after bav- 
ing mortgaged his rights with pos- 
session, took a permanent lease of 
Ins holding from the zemindar and 
transferred his rights, under the 
said lease, to one B. Fleld, that B 
had a right to redecm the mortgage. 


Mahahir Chaube v. Dip Narajh 
Chaube : . a 


- Rights purchased by 
prior morigagee—Purchaser’s right 
—Sult for sale. 


See Transfer of Property Act, 
Section 101 $ 


Several] morigagees— 
Shares specified—Single suit for re- 
demption, maintainability of. 


Where a mortgage-decd purported 
to have been executed in fayour'of 
nine persons whose shares in the 
mortgage moncy advanced by them 
were severally specified in the deed 
and specific portions of the mort- 
gaged property were made security 
in favour of each one of the nine 
mortgagees, held, that for the pur- 
poses of redemption the transaction 
could not be regarded as nine sepa- 
rate mortgages and a single suit for 
redemption was maintainable, 


Lachmi Prasad v. Gokul 


—— Several properties— 
Division of liabilities—Suit for re- 
demption—Registered sale—W hen 
and how to be avoided—Deed in 
possession of witness—Evidence, 
ucceptance of. 


Where plaintiffs claimed to re- 
deem a bazaar on the basis ofa 
mortgage which was not only of the 
bazaar but of other properues, keld, 


that the plaintiffs could not decide , 


the hability for the mortgage bet- 
ween the properties but were en- 
titled to redeem the one propeity on 
payment of the charge upon the 
whole. 


When a deed of sale has been 
once executed and registered, it 
can only be avoided by a subsequent 
registered transfer. 


If a witness, in whose custody 
a deed should be, deposed to its 
loss, unless there is some motive. 
suggested for his being, untruthful, 


86 | his evidence would be accepted as 
e 
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sufficient to let in secondary evi- 
dence of the deed. 


INDEX 


PAGE. 
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Subsequent sale to 
same person—Sale providing for dis- 
charge of morigage—Sale turning 
out partly infructuous owing to 
third party's paramount title—Whe- 
ther morigagee could fall back wpon 
origingl morigage. 


A mortgage was’ executed on 18th 
June, 1908. The fhortgagor sold, on 
25th August, 1914, the mortgaged 
Property together with other pro- 
perty to the mortgagee’s father. The 
father and the son were members of 
a joint family and living together, 
and were to be deemed, as regards 
theSe transactions, as virtually the 
same person. The amount due on 
the mortgage was left with the ven- 
dee for discharge thereof. It hap- 
Kened that part of the mortgaged 
property was, on 20th Angust, 1914, 
purchased at auction in execution of 
a simple money decree by a third 
person. The mortgagee having 
brought a suit on the mortgage: 
Held, that the suit was not maintain- 
able, as the mortgage was fully dis- 
charged by the acceptance of the 
sale-deed; the fact that there was a 
partial failure of consideration under 
the sale-deed and that the vendce 
had not chosen to avail himself of 
the remedy provided therefor in the 
sale-deed did not affect the question 
of the discharge of the mortgage. 


Har Chand: Lal v. Sheorar Singh. 


I.L R, 39 All, 178, distinguished, 


Lachman Prasad v Lachmeshwar 
Prasad ‘ib T p 


Murder—Concerted attack—V ıc- 
tim killed on spot 


See Penal Code, section 302 


Evidence of—Direct evi- 
dence against accused required. 

The only evidence produced ina 
case of murder was that the deceased 
was unpopular in his village, that he 
was secn in company of the accused 
on the evening previous to his death 
and that no explanation was given 
by the accused regarding his death: 

eld, that there being no evidence 
direct or circumstantial to show 
that the accused was concerned in 
the crime, the Sessions Judge was 
wrong in kolding the accused guilty. 


Chhidda v. Emperor ..~ Pf 
135 
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Murder—(coneld.) 


Question of fact and law 
—Accused’s knowledge. 
See Criminal Procedure, Code, 
section 271 .. ne we 
Mutt—Interest in respeci of pro- 
perty — Mahani, incompetent to 
create. 


See Limitation Act, Articles 134, 


144, section 10 is wa 
Negotiable Instruments: Act, 
(XXVI of 1881), sectsons 64, 


76—Hundi drawn by drawe? on 
hunself—Presentation for payment 
not necessary. 


The defendant drew a Hundi on 
himself in favour of the plaintiff, 
Tn a suit to recover the amount due 
thereon the defendant pleaded that 
for want of presentation on due date, 
the suit was not ‘maintainable under 
section 64 of the Negotiable Instru- 
ments Act: held, that the drawer 
and the drawee being the same, the 
drawer could not suffer any damage 
from non-prescntation, and presen- 
tation for payment was not necessa 
under section 76 of the Act; held, 
also, that the Hundi was not a 
Promissory note. 


Pachkaur: Lal v. Mul Chand 


Section 78 — 
Promissory Note—Suit by beneficial 
owner—Not mamiainable. : 


‘Only the person who holds a Pro- 
missory Note in his own name can 
sue upon it. A suit by the benefi- 
cial owner is not maintainable. Dori 
Laly Sewak Ram, |1915] 13 A. L. 
J. R, 695; Ramanuja v. Sadagopa, 
28 Mad, 250, approved. Gurumuri! 
v. Sivayya, 21 Mad, 391, dissented 
from. 


Reoti Ial v. Manna Kunwar 


section 8 
—Pro-note, original name of—Al- 
teration in, effect of. 


Analteration in the name originally 
written on a pro-note is a material 
alteration within the meaning of 
section 87 of the Negotiable Instru- 
ments Act 


Kamal Khan v. Nizamuddin ks 


Notice—Correspondence 
Manager—Whethes 
for damages. *e 


with 


See Railways Act, Section 77 «.. 
e 


sufficieni—Suit > 
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Notice—(concid.) 


———Onnission to 
rule 8. 


See Civil Procedyre Code, Order, 
rule 8 si 3 e 


———Pratesi—Magistrate, how to 
proceed. 


« See Criminal! Procedure, Code, 
Section 133 ... o 


N W.P, Rent Act —Secition 9— 
Occupancy ‘tenant — Reversioner’s 
title to succeed to tenancy. 


t y; 

Sec Agra Tenancy Act, Section 22 
Occupancy holding—Morigtge of 
-See Agra Tenancy Act, Section 

20 .. sa ete ‘ 

Order—Dismissing execution But 

maintaining allotmmeni—Legality of.~ 


See Civil Procedure Code, Order 
2i,rule £t 


of. 
See Civil Procedure, Code Or. 11, 
r. 14. ; ie 


Ostensible owner — Manager's 
possession—Entry of name in House 
Tax Register. 


Sce Transfer of Property Act, 
Section 51 se . = 


Palayagar—Righis of. 


See Palayam of Kannivadi, 
whether inalienable ie 2 


Palayam—Of Kannivadi, whethe 
inahienable—Rights of Palayagars 
with whom tenure not permanently 
settled—Abolition of police duties of 
samindurs—i feci, to make palayam 
alienable. 


Where hands in British India are 
held on military service tenure, 
there 18 good reason for holding 
that no one of the successive tenants 
could deal with the land so as to 
deprive the next holder of the source 
from which his duties might be 
discharged. 5 


Naraguniy Luchmidevamimah 
Vengama Naidoo, foMowed. 


That the conditions “in certain 
sanads granted to the Palayagars 
of Kannivadi by which the Palayagar 
was bound to protect the inhabitants 
by preventing, as far as might be in 
the power of the Palayagar, rob-. 
beries, depredations, etc, in ther 
properties, to deliver, up persons 
guilty of murder and not to give 
shelter to deserters and to apprehend 
$ e 


give—Order, 





on-compliance with—E fect 


T 
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Palayam—(concld.) 


and deliver them to the Collector, 
were similar to the duties which all 
landholders and zamindais in British 
India have to perfoim. But that 
even if it were possihle to infer 
from these sanads that the Palayam 
of Kannivadi was then held on a 
tenure of rendering police dutics to 
the State, the police duties of zamin- 
dars in that part of the country were 
abolished in 1816 by the Governnient 
of Madras. ° 


Held, therefore, that the Palayam 
of Kannivadi was not inalienable 
in 1895. , 7 

Malayand: Appayasami Naicker v. 
the Midnapore Zamindary Co., Ld. 


Parol evidence—Contemporane- 
ous oral agreement. 


See Evidence Act, Section 92, Pro- 
viso 3 a ae S 

Partition—Hisidu daughter's right 
—Co-sharer. 


See Land Revenue Act, Sec. 107. 


—Hindu family—Death of 
a member during pendency of pro- 
ceedings —Validity of partition — 
Whether a third pariy can question. 


A mortgage-deed was executed in 
favour of a Hindu joint family. 
After the deed was executed, there 
was partition between the members 
of the family and the deed of mort- 
gage‘fell to the share of phintiffs 
who brought a suit to enforce it 
without making other members of 
the family parties toit One of the 
members of the family had died 
during the pendency of the partition 
proceedings. Held, that the death 
ofa member of the family, during 
the pomy of the partition pro- 
cecdi 





debtor cannot question the validity 
of the partition between members of 
the family of the creditor. 

Aslah Khatun v Baldeo Prasad 


Validity of — Whether 
third parly can question. 


See Partition—Hindu family 


Partnership—Dissolution—Suit for 
account—Dismissal—Second suit for 
Share of assets subsequently recover- 
ed — Limitation — Limitation Act 
(1908), Schedule I, art. , ro6—Cén- 
tract Act, 45. 
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ngs does not affect the validity . 
of the partition. Held, also, that the 


After the dissolution and confplete . 


winding up of a partnership, an asset 
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Partnership—(concld ) 


which was‘not taken into account 
but realised subsequently by one of 
the partners, ought to be divided 
between the ex-partners er their 
representatives according -to their 
shares in the former partnership. 
Where, however, no accounts have 
been taken and an asset is recovered 
by onc partner after dissolution, the 
proper remedy for the other part- 
ners Js to hive the accounts of 
partnership takem If the remedy 
for an account is barred, a suit for 
a share of thé asset realised is also 
barred under article 106 of Schedule 
I to the Indian Limitation Act, 1908. 


Knox v. Gye, 5 H. L., 656, explain- 
cd. Merwanji v. Rustoms:, 6 B., 
628 ; Sokkanadha v. Sokkanadha, 28 

* MS 344 ; Thiruvengada v. Sadagopu, 
4 M, 112, disapproved. Dayal v. 

hkalav, 12 Bom, H. R.,.97; 
Rivett-Carnac v. Goculdas, 20 B, 15 
and (on appeal) Bhugwandas Mitha- 
ram v. Riveti-Carnac, 261. A., 32, 
referred to. 

Gopala Chetty v Vijayaraghav- 
achariar je des za 

Penal Code (Act XLV of 1860), 
Section 27—Servant in possession of 
pistoli—Masier absent—No liability. 

A pistol was discovered lying on 
the floor of a shop which could not 
reasonably be expected to be dealing 
m such articles. At the time of the 
discovery, the shop wasin the charge 
of a servant the master having left 
the .station. There was no proof 
that the servant was holding the 
pistol {for his master. Meld, that the 
master could not be convicted under 
section 27 of the Penal Code. 


Chhotcy v. Emperor 


——seclion 34 
—Isolaied acts of assault on Police 
Application of section—Joint trial. 

Düring the course of a-pohħtical 
trial, police was posted in different 
pees inthe court to keep order. 


rge crowds gathered, and some ~ 


men who were not permitted to go 
in court room, had some sort of 
melee with the police. Several men 
were seen a saulting individual 
policemen in different parts of the 
premises. They were tricd together 
and found guilty of assaulting the 
police The Judge, however, held 
that there was common intention or 
concert between the accused. Held, 
that the assaults on'indiyidual police- 

2 
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Penal Code (Act XLV of 1860), 
—(conid ) 


men were not the result of attack 
on the police, but that each assault 
was independent of other similar 
assaults, and, therefore, scction 34, 
Penal Code, had no apphi- 
cation and the joint trial of all the 
accused was illegal. 


Fateh Chand v. Emperor 


—_ OO Section 74 
—Summons to,attend Court—Non- 
attendance due to iilness—Sufficient 
excuse, 


Ifa person is sufficiently incapa- 
citated by illness to have given up 


be sufficient excuse for -him not to 
attend a court in obedience to a 
summons The mere fact that he 
was not so dangerously ill that he 
could not be, moved of that he did 
not send a man to inform the Gourt 
of his illness, would not render him 
punishable under the section. 


Bohra Birbal v. Emperor 


Section 27 5- 
511 — Lost property — Conditional 
| recovery, 


The buffaloes of one S were stolen. 
The accused proposed to find them 
out for hım if he was paid some 
tmoucy, and no steps were taken to 
trace the thieves. Held, that the 
accused was guilty of attempt to 
commit an offence under Section 215 
of the I P. C. Q BE. v. Chhittar, 1. 
L R., 20 AN., 389, not followed. 


Hargyan v. Emperor .. 


— Section 297 
—O fering pean tu a corpse— 
Influencing grave-diggers not to dig 
grave fora corpse, owing to party 
feelings—IVhether offence commited 
thereby. ` 


Where certain persons were con- 
victed under section 297 of the 
Indian Penal Code of having offered 
an indignity to a human corpse, 
Hasmich as they had by using their 
influence prevented the grave-diggers 
from digging a grave for the corpse 
of the complainant’s son, on account 
of the complainant not having joined 
the Khilafat party: Held, that the 
accused had not committed any eri- 
minal offence 
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Section 302 
—Murder — Concerted attack by 
armed men—V ictim killed on spot. 

Where a number of men armed 
with lathis make a concerted attack 
upon any other man and practically 
kill him on the spot, inflicting m- 
juries on the head, the result of 
blows which must have been struck 
either with the intention to kill, or, 
at any rate, with the intention to 
cause hurt, such as the striker must 
have known to be imminently likely 
to result in the death of the person 
struck, held, that the accused are 

ilty of murder. Emperor y. Ram 

ewas, [1913] I. G. R, 35 AM, 506, 
distinguished. 

Sipahi Singh v. Emperor | a 
Section 352 
—Warrant illegally issued — Con- 
stables acting honestly. 


The accused rescued a woman 
whom the police were trying to 
arrest im connection with a case 
under section 498, I. C The 
warrant of arrest, which the police 
were executing, contained a technical 
defect which the constables had no 
idea of. . It was found that the con- 
stables were acting honestly in dis- 
charge of their duties. Held, that 
the accused were guilty of an offence 
under section 352 of the Indian 
Penat Code. $ 

Gokal v. Emperor 





Section 392 
—Sentence of fine only, if legal— 
Sentence of whipping, when to be 
passed. 

A sentence of imprisonment is an 
essential sentence under’ section 392 
of the Indian Penat Code There- 
fore, a sentence of fine only is an 
illegal sentence. 

Whipping is a pumshment which, 
in view of the provisions of the 
Whipping Act, as amended, should 
be inflicted only in cases where there 
is a certain amount of aggravation 
in the commission of the original 
offence. _. 

Badri Prasad v. Emperor | n 
Section 411 
— Possession” of stolen property 
—Family of several members—W he- 
ther actual possession by a wife is 
necessarily possession by her bus- 
band. 

Ina house occupi by a joint 
family including several male and 
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Penal Code (Act XLV of 1860), PAGE. 


—(concld ) A 


female members certain stoten pio- 


perty was found im a locked box, 
the ey of which was in the posses- 
~sion of the wife of one of the men 
who, however, wag not in the house 
The husband was convicted under 
Section 411 of the Indiari Penal 
Code. eld, that ıt can not he 
presumed that in every case of this 
kind the possession of the wife „s 
per se the possessions of the hus- 
band ; and as there s nothing to 
connect the husband with the posses- 
sion beyond the mere fact that he 
was the husband of the woman who 
had the key of the box, the conclu- 
sion that he was in possession of 
the property was not justified. 


Khushi Ram v Emperor. 3 


— echon 477 
A—Forgery to cover misappropria- 


tion — Charge of forgery not 
Sustainable.  ° 
Where a Judge finds that the 


accused, in order to save himself 
from the consequences of misappro- 
priations made by him, makes false 


entries in the actounts: held, that 


the accused cannot be convicted of 
forgery. 
Shuja-ud-Din Ahmad v. Emperor 


Pension—Aitlowance fixed bv late 
Emperor—Whether a. r 


See]Pensions Act, section 11. 
Attachment of—Proof. 
Sce Pensions Act, section 7 


Pensions Acc (XXIII of 18712), 
Section 7—Attachment of pension— 
Proof to be given. 


Ordinarily a pension 1s not attach- 
abte for sale. When a decree- 
holder apphes for attachment and 
sale of a pension, he has to prove 
that the pension belongs to the class 
which is referred to in section 7 of 
the Act. 


Mazhar Ali Khan v. Mahfuz Hasan 


— Section II 
—“ Pension”—Endowment by Em- 
peror Akbar—Managemeni taken 
over by British Government — Al- 
lowance out of funds continued— 
Allowance not assignable. 


To maintain and support the 
descendants of She Salim 
Chishti, the famous saint of Fateh- 
pur Sikri, Emperor Akbar made an 
endowment of the revenue of a 

2 
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Pensions Act (XXIII of 1871). 
—(concld.) 


number of villages In the year 
1846 the British Government passed 
orders for the management of that 
endowment and ıt was directed that 
the’revenue should be paid into the 
treasury and a part thercof should 
be regularly paid to the descend- 
ants of Shekh Salim Chishti 
in perpetuity. The defendant, as 
one of such descendants, was in 
receipt’ of an allowance. She 
hypothecated that allowance to the 
plaintiff. On a suit to enforce the 
hypothecation, held, that the al- 
lowance was a pension within the 
meaning of section 11 of the Pen- 
sions Act (23 of 1871) and its as- 
signment was null and void under 
section 12 of that Act. Secretary of 
State v. Khem Chand- Tek Chand, 
4 Bom., 432, followed. 


Harnam Das v Faiyazı Begam A 


Picketing—Of cloth shop—Less 
in profits—Whether an offence. 


See Crimina!t Procedure Code, 
section 384—L oss in profits = 


Plaint—A mendment—Pre-emption 
snt 


See Pre-emption sts ; 


Pleadings—Vendees from morit- 
gagor raising plea of excessive term 
of morigage 

In a suit for redemption brought 
by the vendees of the mortgaged 
property the plaintiffs cannot raise 
~ the point that the term of the mort- 
gage was excessive. 


Ram Samujh v. Sheoraj Tewari 


Practice— Alternative charges— 
Election by complainant—Whether 
shifting of ground allowed 


It is contiary to public policy and 
to the recognized principles of the 
administration of criminal law, that 
when a charge has been launched 
which requires sanction by a part- 
cular authority and that authority 
has refused sanction, to hold that it 
is open to a complainant to alter his 
election, shift his ground and start 
afresh charge on an alternative 


section whi does not require 
sanction. 

Kohna Ram v. Emperor x 
Appeal from single 
judge. 

Civil Procedure Code, Order 43, 
rule r ies thee. ois 
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——— — Confession retracted 
—Sessions trial, 


See Criminal Procedure Code, 
Sections 286, 342 pa ; 


———— Convict indifferent— 
Application by third party. 


See Criminal Procedure Code, 
Section 435—Practice . 


——Criminal appeal—Charge 
framed triable by Sessions—Com- 
mitnient. 

When in an appeal from an order 
of a Magistrate the Sessions Judge 
thinks that the charge was one triable 
by a court of sessions, he should 
direct the accused to be committed 
to that court. 

Hasan Raza v. Emperor. 


Dworce cases—Petitioner’s 
honesty — Judge to be Satisfied 
before granting decree nisi. 


In all divorce cases the petitioner 
must come into the witness box and 
be sworn and he must prove his case 
because, amongst other things, the 
Judge has to satisfy himself whether 
there ıs any colusion between the 
parties and he has, further, to satisfy 
himse!f as to the complete honesty 
and truth of the petition. 


In a case where the Judge had not 
observed the above-mentioned pro- 
cedure, held, that a decree nisi could 
not be granted. 

Howard v. Howard 


Miscellaneous proceedings 
—Order directing one purty to Me 
regula» suit and the other to fur- 
nish security—If authorised. 


A judgment-debtor paid a certain 
sum of money into Court in satis- 
faction of the decrece against him. 
The decree-holder’s sons applied 
to the court for payment of certain 
portions of the money to them. 
Notice of the application was sent 
to the decree-holder, and, on its 
being refused, the money was paid 
to the sons. Subsequently the 
decree-holder applied to the court 
to have the money refunded to him 
on the ground that he had received 
no notice and that the sons were 
not entitled to the money. The 
Court took security from the sons 
for repayment of the amount they 
had received and directed the 
decree-holder to institute a suit 
within three months*t have his title 
to the amount declared. 
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Practice—(contd.) 


Held, that the court™~had no au- 
thority to pass such orders and ıt 
should have treated the application 
of the decrec-holder as one to have 
the ex parte order against him 
authorising payment to the sons set 
aside. 

Bithal Das v. Jiwan Ram J 

Pleading—Issue of fact 
raised for the first lime in appeal— 
Pardanashin lady, moriyege by— 
Question whether she had independ- 
ent advice—Whether such question 
should be allowed to be sprung in 
appeal. 

In a suit upon a mortgage exe- 
cuted by a pardanashin lady the 
defence raised by her heir was that 
no consideration bad passed. The 
issue was found against the defend- 
ant and the suit was decreed. In 
appeat the plea was raised for the 
first time that ıt had not been shown 
whether the pardanashin lady- had 
had independent advice about the 
deed or not The Lower Appellate 
Court dismissed the suit on this 
ground. Held, that the Lower Ap- 
pellate Court ought not to haye 
allowed this point to be raised in 
appeal, as it had not been raised in 
the pleadings in the Trial Court and 
no evidence whatsoever had been 
given by either party on the point. 

Ajodhya Prasad v. Musammat 
Majidan es es oe 

Proceedings for badmashi 

See Criminal Procedure Code, 
section 110—Joint trial .* oe 
“Report asked from Tahsil- 
dar after enquiry’ Order — Ultra 
Vires. ' 

See Criminal Procedure Cod 
sections „202 and 203... ay 


Subordinate Couris—Tak- 
ing up new cases after 4 p. m— 
General Rules for Subordinate 








Courts. 
The Subordinate . Civil Courts 
should not ordinarily commence 


the hearing of fresh cases after 4 
p. m. Where the plaintiff finding 
the judge engaged in hearing another 
' suit left the court after 4 p.m, but 
his case was called on for hearing 
after 5 p. m. and dismissed for 
default, held, that the lower court 


acted with material’ irregularity ın ' 


thus taking up a new case an 
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should have on plaintiff's application 
restored it to its original number 
for re-hearing. 

H. Bevis & Co. v. Ram Prasad .. 


Pre-emption—-Agricultural land— 
Pre-emption Acts of 1905 and 1913— 


Right to pre-empt—Unsettled dis- 
tricl—Orai tradition being evidence 
of relationship. ‘ 


On a sale of agricultural land in 
the Punjab, the right to pre-cmpt is 
open to every one of the vendor’s 
heirs, the preferential right among 
them being determined according to 
the order of succession. 


Jang Bahadar Khan v. Karam 
Khan and others, [1908] P. R. a1, 
followed. 


Jn unsettled districts, where re” 
cords of births and deaths are not 
available, question of relationship 
will have to be determined upon 
mcre ora! evidence, though close 
scrutiny 18 necessary in such cases. 


Sabz Ali Khan v. Khair Muham- 
mad Khan .. Ji a 


————" Asis qarib” and 
“Azz baeed’—Muhammedan Law 
—Death dissolves relationship creat- 
ed by marriage—lVhether uncle of 
deceased husband is “asts” of the 
widou who has remarried. 


Under the Muhammedan Law 
death or divorce dissolves the tie 
and relationship between the partics; 
and this 1s much more so in the case 
of a woman who after the death of 
her first husband marries into an- 
other family. Hence, an uncle of 
the deceased husband of a Muham- 
medan widow, who has_ remarried 
into another family, is neither “aziz 
qarib” nor “aziz baced” of the 
widow and ıs not entitled to pre- 
empt, as coming within those cate- 
gories, upon a sale by the widow. 


Jahangir Khan v. Syed Abdur 
Rahman : a Ss 


—_§—Co-sharers—Commun- 
ity of interest—Perfect partition. 


After a perfect partition, there 1s 
no community of interest between 
the co-sharers of one mahal and 
none of them can, in any sense of 
the word, be regarded as a ‘co- 
sharer of the property of the others. 


Ryp Singh v. Bhullan Singh 
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——Cirstom—Co-sharers in 
the same Mahal—Partition—Forma- 
tion of new Mahals—Effect of 
partition, 


Where there was a custom giving 
a right of pre-emption to co-sharers 
in the same Mahal, as against co- 
sharers in a different Maha! and the 
village was subsequently partitioned 
breaking up old Mahals and form- 
ing new dnes: Fs 


Held, that in the absence of 
evidence to the contrary the old 
custom would continue even after 
the partition. Daria v. Harkhial, 
pool 6 À. Ld R., 180, referred to. 

em Singh v. Dharam Singh, [911] 
8 A. In J. R, 1013, followed. 


Johan Singh y. Sabhajeet Singh 


—————-Custum—Question in 
second appeal, 


See Second appeal—Pre-emption 


——-—— Mortgage by vendee 
in favour of vendor for pari of sale 
consideralion—Mortgage binding on 
pre-emptor. 


Ina sale-deed it was stated that 
a part of the sale consideration had 
been paid.in cash and that for the 
balance a mortgage had been given 
by the vendee in favour of the 
vendor and a mortgage-deed was 
executed the next day. Subsequent- 
ly the sale was pre-empted and 
in a compromise between the vendee 
and the pre-emptor it was stated 
that the pre-emptor did not admit 


the validity of the mortgage but 
would indemnify the vendee 1f she 
was held liable thereon. On a suit 


by the plaintiff fo enforce the mort- 
gage, held, that the sale and the 
mortgage were part of the same 
transaction and the pre-emptor was 
bound by the mortgage. Kampta 
Prasad v. Mohan Bhagat, 32 Alf, 
45, distinguished 


Bechan Singh v Kishun Lal an 
Jalto Kunwar re 
Pleading—Custom or 
contract — Amendment of plaint— 
Practice. 
Where the plaintiff claimed to 
pre-empt on the basis of an alleged 


‘custom in the village and did not 
“mention or rely on any contract of 


pre-emption between the co-sharers, 
and the custom was not proved but 
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the Lower Appellate court decreed « 
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Pre-emption—(conid.) 


the claim on the ground that a 
contract of pre-emption was evidenc- 
ed by the wajib-ul-arz: Held, that 
the plamuff having come to court on 
the allegatidn of a custom and having 
failed to prove it, his claim ought to 
have been dismissed ; and the Lower 
AppcHate court should not have 
decreed the claim without asking 
the plaintiff to amend his plaint 
and giving the defendants an op- 
portunity to meet the new case 
wluch was to be made out against 
them. A prayer to amend the plant 
in second appeal was refused 


Ram Gharib Tewari v. Shankar 
Tewan 


——Pleadings—Sut based 
on custom dismissed on finding that 
custom nol proved—Contract relied 
upon in apea roer of remand, 
how should be framed— Practice. 


The plaintiff chimed pre-emption 
on the basıs of an allcged custom 
in the village and did not mention 
or rely on any contract of, pre- 
emption between the co-sharcrs. The 
alleged custom was not proved and 
the suit was dismissed. In appeal 
before the lower appeliate court the 
plaintift contended that there was 
evidence of a contract on the record 
and he was entitled to succeed on 
the basis of that contract, if not on 
the ground of custom. The lower 
appellate court thereupon set aside 
the decree of the court of first in- 
stance and remanded the case for 
trial on the merits: 


Held, that the lower appellate court 
should not have recorded a finding to 
the effect that the contract of pre- 
emption stood proved as hetween 
the parties, and that the order of 
remand should direct that the plain- 
tiff be allowed to amend his plant 
basing his claim on the alleged con- 
tract and allowing the defendants to 
urge their defence to the new plea 
and to give evidence, if they think it 
necessary. 


Rant Gharib Tewari and others v. 
Shanker Tewari, [1921] 20 AVL J. 
R. 15, referred to. 


Basdeo Ra: v. Jhagroo Rai dis 
SP re-emiptor’s ile 
Suit for whole property. ° 


See Transfer of Property Act 
(IV of 1822), Section 58, iy 
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Pre-emption—(cencld.) 

Preferential right 
Order of succession, according to. 

See Pre-emption — Agricultural 
land x < a 
Right of— Co-shar- 


ers in property—Sale private but in 


_ voluntary. 

.Persons having right of pre- 
emption in property sold by order 
of court do not lose their right by 
the fact that the sale is involuntary. 
Ghulam Mohee-ud-din Khan v. 
Hardeo Sahai, 1. L. R., 42 All., 402, 
distinguished. 

Birj Narain Rai v. Kedar Nath.. 
Sale, definition of. 
See Ajmer Regulation, Sections 
Vendors heirs— 
Rights to sue. 
See Pre-emption — Agricultural 
land . - fe 
i : Wajtb-ul-arz, record 
of custom or contract—Directions 
given to prepare wajib-ul-arz. 


Jn 1868 the Board of Revenue di- 
rected the preparation of “a record 
of custom, and usage prevalent in” 
a certain estate ln compliance with 
these directions a wajib-wl-arz was 
prepared in which a aragraph was 
headed “Zikr-haq-i-Shufa’. Held, 
that having regard to the directions 
given by the Board, the only cons- 
truction that can be put upon the 
wayib-l-are 1s that itis a record 
of custom and not of contract 


Sital Prasad v Mahabir Singh .. 
Presumption — Purentage — Ab- 
sence of proof. 
See Evidence Act, Section 112 .. 
Principal and agent—Law of — 
Election suit—Apphication to. 
See Suit for damages aa 
Protection of law—Medicine — 
Utility of, effect of. 
- See Specific Relief Act, Section 54 


Provincial Insolvency Act (III 
of 1907)—Nol applicable to proceed- 
ings or suits under the Agra Tenancy 
Act of 1901. 





The plaintiff obtained decrees for 
arrears of rent. from the Revenue 
Court in igus Subsequently the 
iudgment-debtor was adjudicated an 
insolyent under the Provincial In- 


@.: 
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Provincial Insolvency Act (ITI 
of 1907)—(concid.) 


solyency Act: The plaintiff, there- 
upon, with the leave of the Insolvency 
Court, brought a suit for declaration 
that two transfers made by the 
msolyent more than two years be- 


-| fore his adjudication, were collusive 


and sham transactions, and that the 
properties should be declared to have 
vested in the Receiver Held, that 
inasmuch as the Provincial Insol- 
vency Act did not appfy to proceed- 
ings in the Revenue Gourts, the suit 
was misconceived and was not 
maintainable. Kalka Das v. Gajju 
Singh, 43 All, 510 F. B., applied => 


Per Walsh, J.—A decree-holder, 
who ıs the landlord of an agricul 
tural tenancy to which the Agra 
Tenancy Act apphes, is nota creditor” 
under the Provincial Insolvency Act 
in respect of his rent or decree. His 
decree is not a provable debt. 

Parbati v. Raja Shyam Rikh 

Provincial Insolvency Act (IIT 
of 1917)—Section 16 (2)——-Receiver— 
Vesting of property in—Suit for 
declaration. , 


-R 


147 


Property which is ue by or’ | 


devolves ori the insolvent after 
passing of the order of adjudication 
and before his discharge forthwith 
vests in the receiver who can sue 
fora mere declaration of the insol- 
vent’s right without claiming posses- 
sion of the same. 


Mohammad Fatima v 
Mashuq Ali .. j 


Provincial Insolvency Act (V 
of 1920) — Sections 5, 75 (3)— 
Powers of District Judge sitting 
as appellate couri—Review of judg- 
ment, if can be granted — Appeal 
from order granting review—Code of 
Civit Procedure Act (V of 1908), 
Order 47, rule 7, applicability of. 


A District Judge, sitting as an 
appellate Court in an insolvency 
matter, has the same powers under 
the Oode of Civil Procedure which 
he would have had if he had been 
sitting to hear any-oidinaty appeal. 
Thus he can grant a review of judg- 
ment. 


Mohammad 


In dealing with an appeal preferred 
under Section 75 (3) of the Pro- 
vincial Insolvency Act, from an 
order of the District Judge granting 
review of judgment in an appeal 
under the Act, the High Court will 

$: e 


569 


VOL. XX.] 


fa 


“INDEX 


1079 





Provincial Insolvency Act (V Pace. 


of 1920)—(concld.) 


be guided by- the principles laid 
down by the Code of Civil Procedure 
and will not interfere with the order 
under appeal unless it is one that 
could be questioned under any of 
the provisions of rule 7 of Order 47 
of that Code. 


Shikri Prasad v. Hefs Aste Ali 
and others, [1921] 19 A. In J. R., 862, 
referred to. 


Munnu Lal v. Kunj Behari Lal .. 


Section 28 
(2)—Joint Hindu family—Insolvency 
of father—Whole co-parcenary pro- 
perty vests m 1eceiver. 


Where a father and his minor sons 
constituted a joint Hindu family, 
antl the father being adjudged an 
insolvent the recciver attached and 
put up to sale the mole of the ne 
parcenary property belonging to the 
famıly: Held, upholding the re- 
ceiver’s action, that from the date 
of the adjudication the receiver took 
over all rights in the insolvent’s pro- 
perty which the insolvent himself 
possessed, including the right to 
alienate co-parcenary property be- 
longing to himself and his minor 
sons in satisfaction of anteccdent 
debts, not tainted with immorality, 
which had becn incurred by him. 


Bawan Das v. O. M. Chiene 


Provincial Small Cause Courts 
Act (IX of 1887), Section 17—Ap- 
plication to set aside ex-parte decrec 
—Subsequent deposit of decretal 
Botan ARICAN gH not entertain- 
able. 


A Smal Cause Court has no jur- 
isdiction to entertain an application 
to set aside an ex-parte decree unless 
itis satisfied that the deposit has 
been made as provided by Section 
Hot the Provincial Small Cause 

urts Act, or else that security has 
been given to its satisfaction. Jagan- 
naih v. Chet Ram, I.L R, 28 Alb, 
po followed. Lochi Lai v. Mewa 

am, 14 I. C., 242, discussed. 


Sri Bhagwat Chaudhri v. Balkaran 
Saithwar wis ie 
Seton 25 
—Revision—Question of limitation 
—Dectsion without reference to and 
consultation of the Article applica- 
ble—Interference. 

Where the Judge of a Small Cause 
Court had decided an issue of limj- 
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Provincial Small Cause Courts 
Act (IX of 1887)—(concld.) 


tation without referring to the Arti- 
cle of the Limitation Act which 
would be applicable to the case, 
and it was clear that injustice had 
been done on account ofa failure 
on the part of the trial court to con- 
sult the statute: Held, that interfer- 
ence in revision was warranied in 
such a case. 


Hira Lal v. Allah Baksh 


Section 32, 
Clause (2)—Institulion of suit be- 
forea Munsif having uo power to 
iry it as a Small Cause Couri sui— 
Subsequent extension of the Munsif’s 
powers—Jurisdiction to iry the case 
asa Small Cause. 


Were a suit for the recovery of a 
sum of Rs. 157 was instituted in the 
Court of a Munsif invested with 
Small Cause Court powers only up 
to Rs. 100: Held, he had no juris- 
diction to try the suit as a Smail 
Cause suit, although at the timc of 
the trial his powers under the 
Small Cause Court Act had been 
extended up to Rs. 250. 

Mahima Chandra Sirdar y Kali 
Mandal, [1907] 12 C. W. N., 167, re- 
ferred to. 


Chunni Lal v. Gokul .. bes 


Public Gambling Act (IIT o 
1867), Sections 1, 3—Instruments of 
gaming found—Profit or gain of 
owner not established— No common 
gaming house. 


Certain persons were icund wager- 
ing ina shop. Certain ‘instrumcnis 
of gaming’ were also found in the 
shop. But it was not establishcd 
that the instruments were kept or 
used for the profit or gain of the 
owner or occupier of the shop whe- 
ther by way of charge for the use 
of the shop or otherwise. 

Held, that one of the esscntial 
elements making the shop a ‘common 
gaming house’ was wanting, and that 
the occupier of the shop could not 
legally be convicted of any offence 
under Section 3 of the Public Gam- 
bling Act. 

Held, further, that from the mere 
fact that certain articles kept by a 
man wege used as instruments of 
gaming, it could not be said that they 
were used for his pgofit or gain. 


Lachchi Ram v. Emperor a 
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Public Gambling Act (III of 
1867)—(concld.) 


— section 13 
-—Public place—Private grove to 
which public have access. 


When the public have access-to a 
place, without their access being re- 
fused or interfered with, that place 
is a public place whethe: the public 
have a right to go there or not. 

Where a grove was private pro- 
perty but was used by the public on 
the occasion of certain fairs, with- 
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out any interference - with their-so - 


doing, and on such an occasion, when 
visitors had penetrated to all parts 
of the grove, the accused were found 
gambling ın a part of the grove: 
Held, that they were gambling ina 
public place. 


Sukhnandan Singh v. Emperor .. 


Public nuisance—Jurors’ refusal 
yy return verdict—Correct proce- 
ure. . 


See Criminal Procedure Code, 
section 139 .. i ; 


Public place—Access without in- 
terference. l 


See Public Gambling Act, section 
13 ae ate 

Public (policy a oteement at 
wals and Pandas—Jmplication—Pan- 
da’s share—Swit for. 


ae on 


An agreement between Pariwals 
of a temple and certain Pandas, to 
the effect that the Pandas were to do 
numerous acts and were to be given 
shares in the’offerings made by pil- 
grims, though no express.terms were 
settled at the time of the agreemcnt 
for the things that had to be done or 
not to be done by the Pandas, is not 
necessarily against public policy and 
is, as a matter of practice, enforce- 
able. i 


Kallu Tewari v. Rajinder Prasad . 


Purchaser—Auction and private 
treaty—Difference between. 
‘See Mortgage—Prior and subse- 
quent mortgages : e 
Question of discharge of mort- 


gage—Not affected—Partial failure 
of consideration. 7 


See Mortgage—SuBsequent sale to 
game person .. as at Hae 
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151 


‘| East Indian Railway only, 


‘far L. J. R. 


Pace. 


Railway—Liability of—Consign- 


ment covered by trisk-nole—Deteri-. 


oration of goods due to Railway's 


neglect—When no cause of acton. 


lies. $ 
Plaintiff ordered a number of bags 
of flour from a certain firm, at 


Ambala. The bags were despatched 


by train under a risk-note which 
held the Railway Company concerned 
liable only in case of loss of one ,or 
more package forming part of the 
consignment, in transi; Asa result 
of a mistake on the part of the Rail- 
way Company, the bags were sent to 
a wrong station and were left out 
ot sight fo. some time during which 
the grain deteriorated; held, that the 
consignment bhang sent under a risk- 
note the plaintiff had no cause of 
action against the Railway. 


Ram Kishun Ram v. North Wes- 
tern Railway .. Pn “a 


——Refusal to make an 
entry in the registers that goods 
damaged—Whether amounts io re- 
fusal to deliver—Effect of refusing 
to take deliwery—Goods travelling 
on many systems—Stit against one 
only—O fer by railway officials to 
pay—Whether company bound. 
Certain goods, consigned to the 
plaintiffs, arrived at their des- 
tination, Mirzapur, on the East 


Indian Railway, ina damaged con- ` 


dition after travelling on many 
railway systems The plaintiffs re- 
fused to take delivery unless the 
condition of the goods was noted in 
the books. This the company’s ser- 
vants refused to do and the goods 
remained at the station, pending 
inspection by certain higher Railway 
officials who, after inspection, offcr- 
ed the plaintiffs certain amount as 
damages. The plaintiffs refused to 
accept the amount and the matter 
fell through. The Railway, after 
giving due notice to the plaintiffs, 
sold the goods. In a suit brought 
for wrongful conversion against the 

seld, that 
the refusal by the railway servants 
to make a note about the condition 


of the goods on their 1egister did ` 


not amount to wrongful refusal to 
deliver the goods and the plaintiffs 
were not entitled to maintain the 
suit on the ground of wrongful con- 
version. 


Held, further, that in the absence 

of allerailway companies on whose 
ii e 
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Railway—(concld.) 
systems the goods had travelled, 
the plaintiffs could succeed against 
the defendants only by showing that 
the damage occurred on their rail- 
way. 


Heid, also, that the offer of com- 
pensd&tion by railway officials was an 
unconditional offer and the railway 
company must be taken to have 
acknowledged liability. 


Sri Gangaj: Cott8n Mills Co., Ld. 
v. East Indian Radway Co. és 


_Railways Act Ge of 1890), sec- 
tion 72—Duty of Railway to deliver 
goods wuthin a reasonable time. 


In the absence of any Risk Note, 
a Railway Company is bound to 
delwer Woo within a reasonable 
time. here, therefore, goods were 
delivered after 25 days instead: of 7 
to Jo days, and the delay was not 
explained, the Railway was held 
lable to compensate for the loss 
caused by such delay. 


East Indian Railway ù. 
Inderman Tulshi Ram .. 


Firm 


Sections 72, 
47, 51—Rules framed under Section 
47 (1) (f)—Invalid tf inconsistent 
with Section 72—“ Delwery” of 
goods to Ratlway—Whether grant 
of receipt essential to complete deli- 
very—Contract Act (IX of 1872), 
Section r49—Responsibility of Rail- 
way as bailee. 


A consignment of goods was hand- 
ed over by the plaintiff to the Raıl- 
way officials at Agra station and was 
accepted by them for despatch to 
Amroha, After the package had 
been taken over by the goods clerk 
and duly marked, the plamntiff was 
told to come later for the railway 
receipt. No reccipt was, however, 
taken by him, It appeared that the 
package was actually despatched 
from Agra but was mis-sent to a 
wrong destination and was conse- 
quently lost. In a sut for damages 
against the Railway the defendant 
pleaded a rule, framed under the 
provisions of Section 47 (1) (£) of 
the Railways Act, which said :— 
“Goods will in all cases be at the 
owner's risk until taken over by the 
Railway administration for despatch 
and a receipt in the prescribed form 
has been granted duly signed by an 
authorised Railway servant.” eld, 
that the godds had been “ delivered ’ 
to Railway agdministration within the* 
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-Railways Art IX of.1890), 
—(contd ) 


meaning of Section 72 0f the Act, 
notwithstanding the fact that no 
Railway receipt had been obtained, 
and the rule did not exempt the 
Railway from liability if, in fact, the 
package was lost owing to negligence 
of the Railway’s servants in sending 
it to a wrong destination. 


It is not open toa Railway com- 
pany to enact, by means of a rule, 
that although asa matter of fact 
goods have been delivered to a duly 
authorised servant of the administra- 
tion to be carried by the Railway, 
nevertheless the court shall not deem 
them to have been so delivered ùn- 
less and until the Railway servant 


‘| in question has performed a parti- 


cular act, e. g, granted a receipt. 


-| Any such rule which is put forward 


as controlling or limiting the statu- 
tory Kability imposed by Section 72 
of the Railways ‘Act is inconsistent 
with the provisions of the Act and is 
of no effect. 


Section 720f the Railways Act, 
which defines the responsibility of 
a Railway company entrusted with 
goods as that of a bailee as laid down 
in Sections 151, 152 and 161 of the 
Contract Act, involves the definition 
of “delivery” as contained ‘in Sec- 
tion 149 of the Contract Act and the 
two Sections 148 and 149 of that Act 
are equally incorporated with the 
Railways Act and define and control 
the liability of the Railway com- 
pany. >. 

Scope of Section 54 of the Rail- 
ways Act explained. 


Banna Maly. The Secretary of 
State for India, I. L. R., 23 All, 367, 
distinguished and doubted. a 


Firm Sohanpal Munna Lal v. The 
East Indian Railway ... i 


Section 77 
—Notice of a claim for compensa- 
tion—Correspondence with Traffic 
Manager—IVhether sufficient. 


Notice of a suit for ‘damages for 
loss of goods sent by saihway 
should be given to the Agent of the 
Company and no correspondence 
carried on with the Traffic Manager 
or notice,sent to him can, in law, 
amount to notice sent to the Agent. 
Great Indian Pentnsgila Railway v. 
Chandra Bai, L L. R, 28 All, 552, 
followed. 
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Railway Act (IX of 1890), 
—(coneld.) 

Held, also, that any condition 
about sending all claims to the 
Traffic Manager does not absolve the 
plaintiff from the duty of sending 
the notice required by law. Great 
Indian Peninsula Railway v. Ganpat 
Ra, I. L. R, 33 AIL, 544, foltowed. 


Ram Sahai Chhidda Latv. East 
Indian Railway Co. ae re 


Receiver—Rights of—Joint Hind 
family—Father insolvent. 


Sce Provincial Insolvency Act, 
Section 28 (2) “a Ae 


Redemption--Morigage—Paymen 
necessary. 


’ See Mortgage—Redemption ee 


————-—--Nine  morigages— 
Single suit for. 


See Mortgage—Several mort- 
gagces f is ie 


— Payment of propor- 
tionate share—Right to redcem part. 


See Appuni Court, powers and 


duties ò is 
1ean T UO  morigagees, 
righis of inter se—Decree for 
foreclosure. 

See Mortgage as si 


Registration Act (XVI of 1908) 


—Section 17-—-Attestation of docu- 
ment. 


See Registration AP we 


— Section I7 
(4)—Kabuliyat—Lease for indefinite 
. period to be determined at any tyme 
under cerlain conditions—Regisira- 
tion—Admissibihty. ` 


Where the terms of an unregis- 
tered kabuliyat were such that though 
the lease might continue for an 
undefined number of years, there 
was no certainty thatit would last 
beyond the term of one year. 


Held, that the lease was not one 
for a term exceeding one year and 
its registration was not, therefore, 
compulsory under section 17 (4) 
of the Registration Act (XX of 
1866) and that the kabuliyat was ad- 
niissible in evidence. . 


Kashi Nath alias Kashi Ram and 
after his death Babu Lal v. Abdur 
Rahman Khan 


ae ae 
Ld 
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Registration—Necessity of—Ka- 
bulryat. 

‘See Registration Act, Section 17 
(4) ce ia y4 

——-— Registered agree- 
ment between co-sharers in a 
village to transfer their shares in 
ceriain eveni—Agreement signed 
only by the transferee but presen 
ed for regisiration by one of the 
transferors—Unregistered letter 
from transferors evflencing ac- 
ceptance of terms of agreemeni and 
admitting the happening of the 
evenl—Admissibility—Indian Regis- 
tration Act (XVI of 1908), sections 
17, 49—Estoppel—Attestation of deed 
—Indian Evidence Act (I of 1872), 
section 115, 


Attestation of a deed by itself 
does not estop any person from 
denying anything except that he has 
witnessed the execution of the deed. 
Knowledge of the contents of the 
deed ought not to be inferred from 
the mere fact of the attestation, 
though an attestation may take place 
in circumstances which would show 
that the witness did in fact know of 
the contents of the deed. 


Banga Chandra Dhur Biswas vy. 
Jagat Kishore Chowdhuri, referred 
to. 


The appellant and his two unches 
were co-sharers in certain villages, 
of which the appellant was the re- 
gistered proprietor. A Deed of 
Settlement signed by the appellant 
and addressed to his two uncles 
provided that the appellant was to 
manage the villages taking a salary 
and paying the expenses, that, if 
there was a loss, the uncles should 
make good the amount in respect of 
their shares on demand and that, in 
case of default, the uncles should 
lose their shares in the villages, 
This deed was presented for regis- 
tration by one of the uncles and 
duly registered. In the years fol- 
lowing, there was loss in respect of 
one ot the villages. On a demand 
by the appellant, the uncles wrote 
a letter to him that he was liable 
for the profit or loss accrued or 
accruing, that they were not to take 
shares and pay the loss and that he 
might manage as he liked. Subse- 
uently the uncles transferred their 
shares in the vilage in questign by 
a deed which the appellant attested 


as a witness, * 
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"Held, (1) that, althdugh the deed 

of settlement was only signed by 
the appelant, the arrangement 
made under it was a perfectly valid: 
one, as it was accepted by the uncles 
and acted upon by the appellant; 
(2) that the subsequent letter did 
not require registration as it was 
not an instrument of transfer but 
was only a piece of evidence show- 
ing that the ‘uncles accepted the 
terms in the earliet deed of settle- 
ment and admitted that the condi- 
tion upon which the first agreement 
was to operate had in fact afisen, 
and (3) that the appellant was not 
estopped from denying that he was 
a party to the cubaenuent transfer 
by the uncles as there was no proof 
of his knowledge of the contents of 
the document he attested. 


Pandurang Krishnaji v. Markan- 
deya Tukaram j 
Relinquishment=Swrt Tör event 
alone. 
See C. P C. order 2, rule 2 se 17 
Remand—Order of—How should 
be framed. 
See Pre-emption ar ; 
—--——Order—Wrongly iiadex 
Question of validity of proceedings. 
See © P. C, Section 24, ual 
41, rule 23 44 
Res Judicata — Co- defohdnat' s 
suit for partition. 
See Civil Procedure Code, Section 
Ir `~ 


305 


464 


te oe .. 193 
——Costs not claimed 


. in first application—E fect of. 


See Civil Procedure Code, Section. 
I f ea +» 170 


———_——_—Decision by Revenue 
Court of question of proprietary 
tiile. 


See Agra Taniy Ae 


Section 
201 ; 


340 


—— Decision of Civil 
Courts—Binding on Revenue Court 
—Suit for profils. R 
hd 
See Tenancy Act, Section 201 
(3) .. zi he .. OF 


Issue, consideratiun of, 


in appeal. 
See Civil Procedure Code, 
Section 11 a i a 784 
6 e 
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: Res Judicata—(concid ) 


Jurisdiction—Suit for 
ejeciment as sub- tenant—Deciston 
by Revenue Court—Finality of. 


In a. suit for ejectment of the 
defendant as a sub-tenant of certain 
holding the Revenue Court held 
that he was a tenant-in-chief and 
dismissed the sut. Held, that the 
Revenue Court was competent to 
decide the question” and no swt lay 
in the Civil Court for setting aside 
the decision of that Court. Baljit v. 
Mahipat,17 A. L. J. R., 60, followed. 

Ram Das v. Dubri Koeri 
———Land acquisition — 
Prior decision in. 

See Hindu will Oe 

—————Order in administration 
suit, whether binding wt testamentary 


proceedings. 
See Hindu Law—Will 


Second suit for 1e- 
demption—First suit dismissed 
fatlure to pay the amount decreed. 


In a suit for redemption brought 


-by the plaintiffs’ father to redeem a 


simple mortgage, the court ordered 
redemption on payment of certain 
amount ın default of which the suit 
was to stand dismissed. The money 
was not paid and the defendants re- 
covered their co$ts. Sometime after- 
waids the plaintiffs brought this suit 
to 1edeem the same mortgage. 
Held, that the dismissal of the 
former suit left the parties in’ the 
same position which they occupied 
before the suit was brought and 
the plaintiffs could sue for redemp- 
tion. Sita Ram v. Madho Lal, I. L. 
R; 24 All., 44, followed. 
Har: Ram v. Indraj 


Restitution— Court of firsi ins- 
tance—A pplication to. 
See Agra Tenancy Act, 
tion 177 . 
Restoration--Dısmissal för default.’ 
See Civil Procedure Code, Order 
9, Rule 8, Order 17, Rule 2 
-Pleader refusing to 
proceed with suit—Default ın appear- 
ance. 
See Civil Procedure Code, aides 
17, Rules 2 and 3 
Revenue Courc—Proceedings on— 
Sut m Insolvency Court miscon- 
ceived. *e 
See Provincial Insolvency Act .. 


Sec- 
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Review —District Judge’s powers. 

See Provincia! Insolvency Act, 
Sections 5, 75 (3) peter i 

Revision—Change of charge m 
convichon—Enhancement 


See Criminal Procedure Code, 
Section 439, Clause (4) .. se 
“Forma  Pauperis"— 


Application for teave to sue. 

See C. P. C., Section 115 
High Court assuming 
jurisdiction— Supercéssion of award. 

“Sce Civil Procedure Code, Second 
Schedule, Bara. 15, Section 155 
——Leave to ste in forma 
pauperis—Order admitting applica- 
tion for—If open to revision. 

No apphecation ın revision ties 
against an order admitting an appli- 
cation for leave to suc in forma 
pauperis. 

Kandhaia Singh v. Kundan 

Risk Note—Dehwvery within rea- 
sonable tune. 

See Indian Railways Act, 
tion 72 

Rule regarding delivery—Ra:l- 
way Company's power of enacimefit, 


See Railways Act, Section 72. 


Sale “forthwith ” —— Defaulting 
purchaser's lability. 


See Civil Procedure Code, 
ai, Rules 71 and 84 os 


Sale—Suit to set aside—Ancestral 
property soid as ttun-ancestral. 





Sec- 


Order 


See deta Rules for Subor- 
dinate Court . za we 


_ Sanction—Necessity of —Offences 
—Court taking cognizance of. 


See Criminal Procedure Code, 
Section 195, ene Ce) Abermenk 5 
offence. 


Second ETE OTN 
Custon—Fiınding as to custom of 
pre-emption—Mixed question of 
fact and of law 


A finding on a question of custom 
of pre-emption should be treated 
as a mixed finding of fact and ot 
law, and can be interfered with®in 
second appeal. 


Shamsher Singh v. Pyare Lal .. 


PAGE 
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190 


55 


125 


471 


114 


-3i 


105 


904 


57 


‘Physical possesston—No further 


claimed possession. 


Security—Breach—Lapse’ of time 
—Procedure. 


See Criminal 
gros 514 


eparation—Notice by einber 
indu Law—Joint family 


—— Sons marriages — Fa- 
miuiy’s obligations, 


See Hindu law—Joint family 


Servant’s negligenee — Liability 
of railway. ° 


See Railways Act, section 72 


Procedure Goo; 


Sa 


Shebait—G?ant—Disability of—To . 


make permanent. 

See Endowment S 

Specific performance—Suit Tor 
Alleged oral agreemeñi—Execution 
Couri. 

ie Civil Procedure Code, Order 

I, rule.2 (2) g 

a Relief Act (I of 1877 j, 
Art. q2—Removal of nume—Owner- 
ship of property—Suit for declara- 
tion of right to. 


Ree srieeton AER Articles 91 on 
Il 





Section 9— 
Usufrucinary morigage--Occupancy 
hoiding—Suit for possession. 


A person who has contracted a 
usufructuary mortgage over an 
occupancy holding, in contravention 
of the provisions of the law, will 
not receive the assistance of the 
Court in a suit for recovery of 
possession based upon title, such 
title beng ex hypothesi invalid. “He, 
however, could undoubtedly sue to 
be put back ın possession under 
section 9 of the Specific Relief Act 
without pleading his title at all. 


Sheo Zoor Koeri v. Kausilla 


Sechon 





2 


relief. 


Certain property, which belonged 
toa joint Hindu tamily, was sold by 
some of its members. Other mem- 


-beis of the family sued fora de- 


cldration that the sale was not bind- 
ing on them They did not ask 
for possession of the property. The 
Court below dismissed 
holding that the defendants were in 
constructive possession of the pro- 
perty and the piaintiffs ought to Rave 
eld, „ that 

e 
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the suit. 


[A. L. J. R. 
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Specific Relief Act (I of 1877) PAGE 


—(concld.) 


section 42, Specific Relief Act, did 
not apply and the plaintiffs being in 
actual possession of the pioperty, 
no further relicf could be claimed. 
Ram Manorath. Singh v. Dilraji 
Kunwari, [1913] I. L. R, 36 AL 
126, followed. 


Kaņhai Lal v. Jai Lal 


Section 42 

—Declaraiory degree—Discretion. 
See’ Civil Procedure Code, sec- 

tion 92 y T a 


Section 5y 
—Injunclion—Patent medicine—limi- 
tation of label and get-up—Poimts of 
sumilarity and difference, cons.der- 


alion of—Utility of medicine, effect. 


of. 


When the defendant sold a medi- 
cine encased in such a way that it 
could be readily passed off so as to 
deceive the ordinary village customer 
into the behef that he was purchas- 
ing the medicine of the plaintiff: 


Held, that the plaintiff was entitl- 
ed to an injunction restraining the 
defendant from selling his medicine 
in any form calculated or intended 
to pass ıt off as tHe medicine of the 
plaintiff. 


In deciding whether or not the 
defendants’ medicine is an imitaticn 
of that of the plaintiff, it is the 
points of similarity between the two 
that have to be considered and not 
- the points of difference. 


Where the plaintiff’s medicine had 
been inthe market for a number of 
years and had been used by many 
* thousands of people, and it had not 
been proved to be haimful, the meie 
fact that ıt was of an ordinary alo- 
pathic mature pased off under a 
Sanskrit name and had not all the 
properties claimed for it would not 
bar the protection of law being ex- 
tended to it. 


Chetarpal Sharma v. Jagannath 
Das es ‘ne Sa 


Stamp Act (II of 1899), Section ` 


64—Prosecution under— ery 
Government—Value not given wit 
view to. 


See Stamp Act, Schedule 1, 
cle 33 SA ae 


Arti- 


930 


537 


161 


Stamp Act (II cf 1899) 
-  —(coneld.) 





— Schedule I, 
Article 33— Deed of gift—No 
value of property set forih —No 
stamp duty payable— Prosecution 
under section 64 of the Act. 


A deed of giftis chargeable with 
stamp duty according to the value of 
the property as set forth in such 
instrument. Where no value is stat- 
ed, the deed docs rot require any 
stamp under the Stamp Act and the 
Collector has no authority to as- 
certain the value of the property in- 
dependently and with a view to 
causing the instrument to be stamped 
with 1efercnce to the value thus 
ascertained. If the value is rot 
given ın the instrument with a view 
to defraud the Government, a piose- 
cution under scction 64 of the 
Stamp Act will lie. ` 


8 Mad., 453, approved. 


In the mattcr of 
Muzaffar Ali 4 


Succession—Jats, cusicm among 
—Revers.oners. 
See Hindu Law— Success cn re 


Succession (Property Protec- 
tion) Act (XIX of 1841), seciicn 18 
—Appeal 
_ The decision of a District Judge 
in a summary suit under Act XIX 
of 1841 ıs not open to appeal. 


Gajadhar v. Megha 


Suit for damages—Muntetpal elec- 
tion—Wrongful deprivation of nghi 
to stand for elect.on—Intentional 
misdescription in candidates’ lisi—~ 
Malhcions ren ccl of namce—Right 
of sust—Damages—Liabthiy of Mu- 
niczpality and of individual members 
—“ Discovery” —Cwil Procedure 
Code (Act V of 1908), Order rr, 
rule 12. 


If any duly qualified person cntitl- 
ed to be upon the electora! roll or 
candidatcs’ list of a municipality or 
other constituency is wrongiully 
omitted therefrom or misdescribed 
therein, so asto be deprived of his 
right to vote on election day; or so 
as to have his nomination rejected 
(though the omission may subse- 
quently be rectified, and the nomina- 
tion accepted, before the actual elcc- 
tion), he ga suffered a Icgal wiong 
and is entitled to recover damages, 
which may be made punitive if the 


Muhammad 


omission is shown to be the result ot 


malicious intention. 


Pacr. 


161 


358 


1086 

“Suit for damages—(concid.) 

In such an action far damages, 
brought against a Municipal Boar 
itsel elas well as the individual mem- 

bers including the Executive Officer, 

the hability for damages, in order 
to be placed upon the right shoul- 
ders, must be decided according to 
the ‘ordinary general principles of 
the law of principal and agent. 

The use and the modé of working 

of the provisions of Order 11, rule 12, 

relating to ‘discovery,’ in cases of 

this kind against a public body and 

generally in cases where the establish- 

ment ol the plaintiff’s claim depends 

on documents in the defendant’s 

possession to which the plaintiff has 
. no access, explained. 


The Municipal Board, 
Asharfi Lal .. 


Summons—WNon- aiendanes — 1i- 
ness, sufficient excuse. 


See Penal Code, Section 174 


Sureties— Residence, limits re- 
garding. 


See Crimina! Procedure Code 


Tacking—Simple and usufruc- 
tuary morigage. 


See Mortgage—Redemption 


Agra v. - 


INDEX 


PAGE 


Tonner Act (II of 1g01)—Sec- , 


tions 164, 163—Suut for profiis—Li- 
mitation—IVhen profits become pay- 
able. 


The period of limitation for a 
smut for profits under Section 164 
of the Tenancy Act begins to run 
from the date when profits become 
ayable, í. e., when they are divisi- 
Ble in accordance with Section 163, 
irrespective of the fact that the 
collections may have actually been 
made at a subsequent date. 


Nazir-ud-din v. Achchi Begam .. 


—— Section 201 
(3)—Suit for profits—Plaintif re- 
corded co- -sharer—Subsequent deci- 
sion by Civil Court against plain- 
tifs title—Efect of such decision, 
in appeal from decree in profits suit. 





In a suit for profits under Section 
164 of the Tenan 
ant denied the plaintiff’s title, but 
the Court decreed the suit on the 
ground that the plaintiff was, a re- 
corded co-sharer. . While an appeal 
from that decree was pending, the 
defendant filed a suit a id. obtained 
a decision from the Civil Court that 


95 


Act the defend- , 


Tenancy Act (II of 1901) 
—(coneld ) 


the plaintiff had no title, and a copy 
of this decision was ‘filed in the 
appeal. Held, following the deci- 
sion in Bhawani Singh v Dilawar 
Khan, I. L. R, 31 All, 253, that a 
Civil Court of competent jurisdic- 
tion having decided the title to the 
property adversely to the plaintiff 
who chimed profits, the Revenue 
Court cou.d not ignore that decision 
but was bound to give effect to it, 
and the Lower Appellate Court 
should, therefore, 
-the suit. 


Surjan Singh v. Chatura Kunwar. 

Territory — Whether foreign — 
Temporary occupation. 

See Limitation Act, Section 13 .. 
_ Testamentary disposition—W hat 
LAN 

See Waqf, validity of. n 

Transfer—Balance of conveni- 
ence—Strong case to be made out. 

See Civil Procedure Cone Sec- 
tion 24 an 

ee ee under Section I45, 
Criminal Procedure Code. 


See Criminal Procedure ai 
Section 192 


— — Instrument ah Regine: 


tion, necessily of. 

See Registration 

——-Occupancy rights—What 
law governs. 

See Agra Tenancy Act, Spoon 
22. 

of abheal=Remanded to 
District Judge. 

See Cıvıl Procedure Code, Section 
24, Order 41, rule 23 

———_ When advisable—Appre- 
hension in accused’s. mind. 

See Criminal Procedure gona 
Section 526—Transfer 

Transfer of Property Act av 
of 1882)—Gift under Mohammedan 
Law—W hether governed by. 

See Mohammedan Law—Gift 

— ~ Section A 
—Alienation by Hindu widow wit 
out legal necessity—If transferee 
can claim benefit of the section. 

Section 51 of the Transfer of Pro- 

Act applies only to the case 
of a transferee of immovegble pro- 
e 


[AL JR 


PAGE 


have dismissed ; 
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PAGE 


Transfer of Property Act (IV 
of 188a)—(contd ) 


perty who makes an improvement 
in it believing in good faith that he 
is absolutely entitled thereto. <A 
person dealing with a Hindu widow 
would ordinarily know that. she has 
only a life-interest and he may rea- 
sonably be expected to_make enquir- 
ies as *to whether there was any 
legal netessity for fer to make the 
transfer. Where, therefore, the 
transfer ıs made wħthout an enquiry 
as to such legal necessity, the trans- 
feree cannot’ be said to Have acted: 
in good faith so as to affect morc 
than the widow’s life-interest and he 
cannot claim the benefit of section 
SI of the Transfer of Property Act. 


Raja Rat Bhagwat Dayai Singh 
v. Ram Ratan Sahu, [1921] 20 
A. L. J. R, 26, distinguished. 


Hans Raj v. Musammat Somn: .. 


—— Section 
5L— Ostensible owner — Manager's 
possession, whether that of a. 


S, the owner of the house ın dis- 
pute; made a wıllin favour of one B 
while she was going to Mecca. Three 
years later, B who was acting as 
manager during her absence, madc 
an application. to the Municipal 
Board stating that he was not aware 
if S wasalive or dead and asking 
his name to be substituteLin Munt- 
cipal registers in her place. This 
was done. B, thereafter, sold the 
house to. the defendant S returned 
within six. years of her departure 
and sued the defendant for eject- 
ment. Held, that the possession of 
B as manager and the. entry of his 
name in the House-Tax. Register, in 
the circumstances stated, could not 
be'treated as sufficient evidence of 
ostensible ownership and the sale 
was not binding on S. 


Mohammad Sulaiman v 
Bibi and Badullah.. si 





Sakina 
——— section 
55, sub-section (1) (g), (2)—Pro- 
perty sold. free from encumbrances 
—Purchaser’s right to refund’ of 
monies paid by him towards previous 
encumbrances : 

A purchaser of immoveable pro- 
perty is entitled toa refund of all 
monies paid hy him cither for re- 
demption of the mortrages existing 
on the property purchased by him* 


137 


524 


654' 
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Transfer of Property Act (IV 
of 1882)— (contd. 


at the date of such purchase, or for 
purchase of the property on sales 
under such mortgages, or to prevent 
such sales. 


Case in which the successful appel- 
lants were deprived of costs as the 
had failed to place before the Hig 


Court the section of the Transfer of. 


Property Act which entitled them 
to the relief claimed. 


Nathu Khan v. Thakui Burtonath 
Singh... i is ts 


Section 
pe origage by conditional sale— 
Vhen not out aud out’ sale—Effect 
of condition in document — Pre- 
emption suit for whole property— 
pur to which pre-emptor not enti- 
tieg. 


In heu of a certain sum, which 
was part of the amount due ona 
previous mortgage-deed, plaintiff 
executed a deed purporting to trans- 


fer his share ın a certain village out’ 


and out. The document contained a 
provision that on a certain payment 


‘being made, the vendee shall transfer 


the property back to the vendor. 


Held, that the deed fell within the 


definition of a mortgage by condi- 
tional sale as given. in section 58 of 
the Transfe:1 of Property Act and 
was not an out and out sale 


A co-sharer ina village who mort- 
gages his entire share by- way of 
conditional sale docs not cease to’ be 
aco-sharer and his right of: pre 
emption subsists. 


Held, also, that it ıs the duty of 
the pre-emptor to claim pre-emption 
in respect of the whole of that part 
of the property sold as to which he 
has a right failing which his wholc 
claim must fail. Butif the vendee 
tias included properties which plain- 
tiff has no right to pre-empt, the 

e-emptor ıs entitled. to exclude 
them Durga Prasad v Munshi, 
EL R,6 All, 423; Sheo Bharose 
Rai v. Jiach Ra, I. L R.,8 Al, 462, 
applied. 


Singh 


section- 


6o—Redemption at Me end-of terns, 
See Mortgage for aterm .. 


Mohindra Man Singh v. Maharaj- 


301 
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Transfer of Property Act 
of 1882)—(conid.) 


— Section 82 
-—Iniegrity of mortgage broken u 
—How right of parites safe-guarded. 

When the integrity of a morigage 
is broken up and the mght of mort- 
gagors has vested paitly ina prior 
mortgagee and partly ina subsequent 
mortgagee, after asuit has been 
brought by each of them to enforce 
his mortgage, neither the former 
can be compelled to redeem the 
whole nor can he compel the Katte: 
to give up his interest in the share 
of the mortgagor which he has ac- 
quired. 

The plaintiff and defendants were 
both’*mortgagees of, the same pro- 
perty. The plaintiff whose mortgage 
was of a prior date purchased a 
portion of the property in execution 
of a decree in satisfaction of a 
prior mortgage. The defendants 
purchased the same property with 
others in ‘execution of their own 
decree. The plaintiff sued to redeem 
the share purchased by him. The 
Court below held that the defendants 
being subsequent mortgagees were 
entitled to redeem the prior mort- 
gage: Held, that the only manner 
in which the rights of the parties 
could be iii, peas was by apply- 
ing the principle of section 82, Trans- 
fer of Property Act and allowing 
redemption in respect of such rights 
as had been acquired by each party. 


Amba Prasad v. Wahid Ullah 


Seclions 83; 
84-——Deposit by mortgagor—Refusal 
by morigagee to accepi—Subsequent 
withdrawal by morigagor—Whether 
interest ceases to rim. 


Where the mortgagor deposits, 
under Section 83 of the Transfer of 
Property Act, the full amount due 
on the mortgage and the mortgagee 
appears in court but refuses to 
accept the money, and subsequently 
the mortgagoi withdraws it from 
court, such withdrawal does not pre- 
vent the cessation of interest under 
Section 84. i 

Hukam Singh v. Babu Lal 


Section TOI 
—Morigagor’s rights purchased by 
prior morigagee—Suit by subsequ- 
ent mortgagee for sale—Right of 
purchaser. 5 


When a prior mortgagee purchases 
the rights of the mortgagor ın execu- 
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-| or special 


> evidence. 


Transfer of Froperty 
of 1882)——(concid.) 


tion of a simple money decree, zmis 
rights under the prior mortgage 
merge in his purchase so fong as 
no attempt 18 made by a puisne 
mortgagee to oust him by redemp- 
tion or sale from the rights purchas- 
ed, but it will be presumed that he 
intends to keep his mortgage subsist- 
ing in order that he might use if 
to protect himself against any sup- 
sequent incumbrancer.* Gokaldas v. 
Ram Baksh, 1 L R, yoCal., 1035, 
applied. Athankuth v Kultanat, 37 
J. C., 736, Matullah Khan v. Ban- 
warilal, I L R, 32 Cal., 138, distin- 
gushed. 

Ram Sarup v Ram Ial ox 
$$ Seclion 123 
—Gifis by Hindu lady—E pect on 

See Hindu Law—Gift 

Trust—Alienution, whether valid 

—Suit for declaration : 
* See Civil Procedure Code, Sec- 
tion 92 apt Aa i ae 
—_—— Founder's power — Ap- 
poiniment of subsequent trustees. 

See Civil Proceduie Code, Sec- 
«tion 92 i ss a3 
Private bund public trust 
—When dedication is presumed for 
public—Conduci and implication 


A private individuak may cons- 
truct- out of his private purse a 
private temple and :do! retaining the 
control and management in his own 
hands and in that of his family or 
some other selected individuals, but 





if he conducts himself so as to pro- , 


vide conclusive evidence of dedica- 

tion by implication and conduct, the 

matter passes out of his hands and 

the beneficiaries to whom the use is 

dedicated, have a nght to such use. , 
Ram Das v Basanti 


———-Unceriain subject-matter 

See Hindu will-Construction 

Trustee—Right personal—Endaw- 
ed property—Sutt for declaration. 


See Civil Procedure Code, sec- . 


tion 92 


city—Delegation of powers—General 
power of Attorney— 
Permanent lease.by donee of power 
— Invalidity — Nonp aE ae of 
power — Admissibilityof secondary 


Trustees or. persona holding oro- 
perty in a representative or fiduciary 
z x) 

° 


Ina a ditty? capa- ` 


fA L. J. R. 


Act (IV PAGE. 
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Trustee—(concld.) Waaf—(concld.) PAGE. 


capacıty cannot delegate their powers ahd on: the time the dedication 
by a general or speciat power of C8) SHES, ° 

Attorney. Where a doumeti does nor pur- 

ch port to make a dedication from the 

Pees canis tens g date of death of the donor, held, 

that the document cannot be regard- 


If a proper case has not been ed as a testamentary disposition. 
establıshed for the admission of 


secondary cvidence of the contents Amiruddin v. Muzaffar-ul-Hasan, 
of a written document, and objection Whipping—-Order when lo be 
has been taken to the fact that the passed. 
> document has not been produced, it See Penal Code, Section 392 
is not permissible to go to other em a 
evidence for the purpose of indicat- Wife's possession—Not per se 
ing what the contents of the written husband S possession. 
document may prove to be if once it See Penal Code, Section 411 
were examined Will — Construction—Absence of 
esri of both the Indian Courts paras wip gaing manaa on esiate 
reversed, equeathed—Provision for a succes- 
Bonnerji v. Sitanath Das .. 294 | sion of life-estates, 
Umar-i-Khair —Charıtable pur- Where a testatrix failed to use 
words imposing any restriction on 
poses z the estate be ueathed: 
See Mohammedan Law—Gift .. 924 q : 
U { land—Effect of l Held, that the donee took an abso- 
BEL LOE IANO TAI Cer TEASE Olt lute estate although the testatrix 
Suit for possession. . might have mtended to create a suc- 
See Evidence Act, sections 92 cession of life-estates. 
and 93 ae ++ 907| Byng v. Lord Strafford, [1843] 5 
d ic of—E fect Beavan, 558, refcrred to. 
of, on gift. L F. Martin v. Hirdey Ram 
b ee pen eieean 994. | , Provision for worship of fami- 
eq re oe ly idols—Whether gift to idols. 
Usufructuary mortgagee—Rights > . 
of under Order 21, rule 89. See Hindu Law 
See Civil Procedure Code, Order Woman’s estate — Reversioner’s 
rul . 
oe ne ae deh s% PET >: 7 43 | suit to get property after her death. 
—Wrong advice of—E.vten- : 
dona time ý See Hindu Law—Woman’s estate. 


See Limitation Act—Section 5 .. 674 |' Works of Defence Act ( VII 
of 1903)—Plaiform in Cantonment 


Vote—Deprivaiion of right to— area—Danger to defence—Acqutes- 
Damages— nigntion. cence. 
See Suit for damages j I Where a platform had existed 


Waaqi-—Validity of—Essential re- within a Cantonment area for Pe 


years without any objection on 


Beats E EFEMERA disposition— art of the Cantonment authorities, 
ae held, that the Cantonment authorities 
. The essential requisite of a valid had acquiesced jn its existence and 
waqf 18a permanent dedication of were not entitled to demolish it. 
any property by the donor substan- Held, further, that a platform 3 feet 
tially for religious and charitable high could not be regarded as a 
purposes. The dedicator should danger to the defence of Agra, and 
completely divest himself of the Act VII of 1903 did not apply. 
ownership of the appropriated pro- Ram Ratan v. Emperor 
THE END. stg 
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CASES AND COMMENTS. 





GHELABMAI v, THE E. I. RAILWAY COMPANY XLV BOMBAY 


_ > (1921) page 1201, 


We desire to invite attention to this case. The travelling 
and commercial public are so much at the mercy of the Railway 
Companies that it is refreshing to come across a decision which, 
protects to some extent their interests, The way that the Railway 
Companies get rid of their liability as bailees and common carriers 
by the use or indeed the misuse of the various risk notes which 
have been unfortunately sanctioned by the Governor-General in 
Council and by framing various rules with that object under sec- 
tions 74 and 54 of the Railways Act is indeed scandalous, 
The case under notice was a common one of non-delivery of a part 
of a consignment. The Railway Company pleaded loss in transit 
and claimed protection under the well-known risk note form B, 
No evidence whatever was given that the goods had in fact been 
lost in transit or as to what bad happened to the gonds for aught 
that one may know the goods may have reached their destination 
safely and may have been stolen or misappropriated by the Rail- 
way servants at the end of the journey. The plaintiff was enter- 
prising enough to carry the matter up to the High Court though 
he lost: before the two hearings in the Presidency. Small 
Cause Court at Bombay, Their Lordships held that the Railway 
Company was bound to lead evidence to prove that the goods had 
in fact been lost, their mere saying so was nothing but an ad- 
mission in their own favour and must be disregarded. Risk note 
form B can only come into operation when it was proved that the 
goods had heen lost. The plaintiffs claim was in the absence of 
any proof unanswerable. . The decision is in our opinion extréme- 
ly reasonable and just, «To throw the burden of proving wilful 
neglect or misappropriation or theft by the Railway servants on 
the plaintiff is to require him to perform an impossible task, One 
would have imagined that the Railway Company being in a posi- 
tion to have exclusive knowledge as to what had really happened 
to the goods would under section 106 of the Ewidence Act be 
called upon to prove that. fact but the rulings are unfortunately 
t}te ofher way and unless the legislature chooges to set the matter 
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right the courts are powerless to do justice to the public. See for 
example. ast Indian Railway Company v. Nathmal Behari Lai 
(1917) 39 Allahabad, page 418, 


The rule laid down in the case under notice would at least 
make it incumbent upon the Railway Company to prove the 
course of transit of the goods and it may became possible in the 
case of such evidence for the plaintiff to show that his casé came 
within one of the exceptions in the risk note, If the plea of the 
Company that the goods are lost were sufficient then, all that ebi- 
dence is excluded. The Irish case referred to by the learned 
Judges is very much in point and is clear authority for the pro- 
position laid down by them, In this connection we may mention 
another case which came before the Fall Bench of the Allahabad 
High Court recently. Firm Sohan Lal Munna Lal v, the East 
Indian Railway Company 20 A.L.J. 31. There a bundle of empty 
gunny bags was tendered for catriage to the railway at Agra, The 
goods weré accepted but no railway receipt was for some reason 
given to the consignor, The goods were subsequently not forth- 
_ coming and on a suit by the consignor for their value the railway 

company pleaded one of the rules framed by them under section 47 
‘to the effect that all goods would be at owner’s risk till accepted 
by a duly authorised railway servant and till the delivery ofa 
formal railway receipt by him to the consignor, The Railway 
Company pleaded that no such receipt having been given to the 
plaintiff, the railway was not responsible for the loss of the goods, 
It was found that the consignment had in fact been accepted for 
delivery. The Small Cause Court Judge dismissed the suit follow- 
ing Banna Mal v. Secretary of State, 23 Allahabad, page 367. In 
view of the fact that Banna Mafs case had been dissented from in 
Bombay in Ram Chander v, G.I. P. Railway, 39 Bombay 485 
and in Calcutta (Jhalim Singh v, Secretary of State) 31 Calcutta, 
951, the case was referred to a Full Bench. The court held 
that the defence of the Railway Company was had and the inle 
in so far as it purported to cut down the responsibility of the 
Railway Company as defined in section 72 of the Indian Railways 
Act was inconsistent with the Act itself and was therefore un- 
reasonable and bad, The learned Judges also pointed out that 
the phrase ‘ Owners risk’ has nowhere been defined in the Act or 
in the rules and generally it would only cover risk arising out of 
fire, tempest and such other things as are really accidents, It wonld 
not exonerate the Company from loss caused by their own 
negligence or by fraud or misappropriation of their own servants, 
Banna Mais case must now be taken to have been overruled, 
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Introduction to the Civil Procedure Code by Nagendra Nath 
Ghose, M, B., B. L., Professor, University Law College, Calcutta, 
and Tagore Professor of Law University of Calcutta. Calcutta 
Weekly Notes, Printing Works, 1922. 


This is a small manual of 174 pages on the Code of Civil Pro- 
cedure chiefly meant for students. Those who have had an ex- 
perience of reading the Code with the students know that the 
arrangement in the Code with its confusing division into sections 

eand rules is anything but scientific and is exceedingly” confusing 
to a beginner. Mr, Ghose deserves the gratitude of the students 
of law for arranging the subject-matter of the Code in its logical 
order and in as clear and simple a language as possible. The whole 
subject has been divided into several chapters and the progress of 
a snit from its inception and institution in a Civil Court up to the 
stage of execution is simply and carefully chalked out. There 
are other chapters dealing with the procedure as to First Appeals 
and Second Appeals and supplemental proceedings, We are glad 
to see that comparatively a small number of important cases have 
been incorporated in the text, many of them are to Privy Council 
cases and, therefore, of the highest importance, We have no doubt 
that this book should prove exceedingly useful to the law students 
and also to the junior members of the profession. The getup is 
very neat, 


A Digest of Anglo-Mohammadan Law hy Sir Rowland Wilson, 
sth edition, revised and brought up-to-date, by A. Yusaf Ali, C. 
B., E, M.A, LL. M., Barsister-at-Law, Thacker Spink & Co, 
Calcutta, 1921. 


We welcome this new edition of Wilson’s almost classical work 
on Mahommadan Law. There are several notable books on Mahom- 
madan Law, premier being Mr. Amir Ali's lectures and also the 
recent work of Mr. Tayabji, but we confess that in point of utility 
and ready reference Wilson’s Digest holds a place of its own. 
Ip Jucidity and accuracy and in its admirable arrangement of the 
subject-matter it is hard to surpass. The old texts and the de- 
cided cases are noticed in appropriate places most skilfully, It is 
needless to dwell at length on the merits of a book which has held 
its place for such a number of years. The present edition is fully 
revised and brought up-to-date, The law as to Wakf has been 
restated in the light of the recent Wakf Validating Act of 1913. 
A freer use has been made of the Punjab rulings reported in the 
Punjab Record, Cases from Patna have also beer? duly noticed, 
The get-up of the book is excellent, size very handy and price 
mogerate, We commend this edition to the natise of the profession, 
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The Indian Arms Act Manua! containing the Indian Arms 
Act of 1861 and the Indian Arms Act No. XI of 1878 as amend- 
ed up-to-date and the Indian Arms Rules as amended up to the 
rst of April 1921 by G. K. Roy, Superintendent (retired), Home 
Department, Government of India, 4th edition, price Rs, 6, 

- This is a very useful Manual relating to the law of arms in 
British India. The Indian Arms Act is reproduced and so are 
the Indian Arms Rules, Local rules and orders of the various 
provinces are also reprinted in extenso, The proceedings of the 
Council should prove useful. AH the relevant authorities are duly 
noticed and the book has been brought up-to-date.» We recom- 
mend it to the profession and the general public. 





NOTES AND CUTTINGS. 





SEEKS JAIL, GETS 40 YEARS, 
‘ Tramp Breaks 21 Windows to obtain Winter Shelter, 


PARRY SOUND, ONT, DECEMBER 28.—Forty years in the 
Penitentiary was the sentence imposed by a Police Magistrate to- 
day on Stephen Zowisluk, who pleaded guilty to smashing twenty- 
one windows “in order to earn a term in,a nice warm jail for the 
winter.” He was convicted of ten charges and sentenced to serve 
a term of four years each, the sentences to run consecutively, 





'_ ATTORNEY-GENERAL TO INVESTIGATE 
a FORTY-YEAR SENTENCE. ' ee 


TORONTO, ONT, DECEMBER 28,—W. E., Raney, Attorney. 
General of Ontario, announced he would conduct an investigation 
into the case of Stephen Zowisluk, sentenced at Parry Sound to 
serve forty years for window smashing. ' He déscribed the penalty 
as “extraordinary” for such an offence, ' : 


NEW YORK WORLD, Dee. 29, 1921.. 
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ARTICLE 132 OF THE LIMITATION ACT, 





Time often invests a ruling with peculiar sanctity, but it is 
«lso said that the tooth of time sometimes eats it away. The Full 
Bench ruling of Gayadin v, Jhamman Lal, 37 All, "400, has fallen 
a prey to the latter process, It is but close upon seven years ago 
that it saw the light of the day in April 1915, and to-day its posi- 
tion is rudely shaken, It has frequently been commented upon 
and has been considered in many cases decided last year. 


Not to speak of the authorities of the other High Courts, the 
recent cases of our own High Court, Girdhart Lal v. Govind Ram, ' 
19 A. L. J. R, 456 and Mata Tahal v, Bhagwan Singh, 19 A, L, J. 
R. 406, have introduced a good deal of confusion in the law. It 
would: seem as though there were a desire to depart from it or 
get round it by drawing subtle distinctions, A critical review of 
Gayadin's case itself and a few of the later authorities will not be 
out of place, 


To begin with, in Gayadin’s case the facts were these :—The 
defendant executed an instalment bond in favour of the plaintiff 
on the 6th of July, 1890 payable by yearly instalments in ten years, 
In case of default of payment of ‘interest ‘or principal the mort- 
gagee was to be at liberty to recover the whole amount. But 
there was ə further and a very important provision ; “ If the mort- 
gagee, in order to get interest does not bring a suit in default of 
payment of any instalment and we be unable to pay the money, 
interest would continue up to the stipulated period of ten years 
and also up to the date of realisation.” It being settled by their 
lordships of the Privy Council in Vasudeo Mudaliar v, Srinivas 
Pilai, I. L. R., 30 Mad., 406, that Art, 132 of the Limitation Act 
applied to such suits, the whole question is—when did the money 
become due? To decide this question “the principle indicated in 
Art. 75 might” as observed by MITTER, J, in Juggut Mokinee Dosee 
v. Mardhar Koer, 25 W. R., 278, and followed in Sizal Chandra . 
Neshat v, Hyder Mulla, 1. L, R., 24 Cal, 281 “be adopted”, Now 
the starting point under Act. 75 is“ when*the default is made,” , 
Sir Henry Richards says “It seems to me that meney is ‘ due’ 
when it can be legally demanded, and it is admitted in the present, 
casg that the money secured by the morjgage could haye 
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been legally demanded and recovered -after the first default, and, 
had a suit been brought for its recovery by sale of the mortgaged 
property, the defendant could not have pleaded that such a sult 
was premature.” His lordship based his decision on the observa- 
tions of LINDLEY, J. that ‘the right to bring an action may arise 
on various events, but it has always been held that the statute 
runs from the earliest time at which an action could be brought.” 
Reeves v. Butcher, (1891) 2 Q. B. D, 509 following the earlier 
case of Hemp v. Garland, (1842) 62 R. R., 423 Fry L. J. and Lopez 
L. J. also agreed with his lordships, the former, perhaps, more 
emphatically. “We have not to determine whether «the defence 
here set up is handsome or conscientious, but whether it is good 
at law, and I am of opinion that it is...... The principal, therefore, 
became payable twenty days after the first quarterly instalment 
became due, and from that time the statute of limitation began to 
run.” Sir Henry Richards calls it ‘high authority’ and his jord- 
ship was right in referring to a decision of such eminent English. 
Judges, It would, therefore, have been in the fitness of things if 
a few English Cases of equally high authority had been placed 
before the Full Bench. In Astley v, Earl of Essex, 43 L, J., Ch. 
817, the principle of which fully applies, it was held that the land- 
lord should not be compelled to take advantage of the forfeiture 
clause so as to make limitation run against him if he does not 
choose to avail bimself of it? This is based on. section 4 of 3 
and 4 William IV, Chap. 27 that no one is obliged to take advan- 
tage of the forfeiture section, In fact, Sir George Jessel, M. R, in 
Magdalen Hospital, v. Knotts, 48 L. J. Ch. 579 in forcible language 
remarks “that the mere statement of such a proposition was 
shocking to one’s intellectual perception when one considered for 
what object the statute of Elizabeth was enacted.” The balance 
of authorities being thus almost even, let us examine very carefully 
the pronouncement of Lord Denman in Hemp v. Garland, which 
was followed in Reeves v. Butcher, which, again, was relied upon by 
the Allahabad Full Bench. His lordship said “if he chose to wait 
till all the instalments became due, no doubt, he might do so, but 
that which was optional on the part of the plaintiff would not 
affect the right of the defendant who might well consider the 
action as accruing from the time the plaintiff had a right to main- 
tain it.” With all respect, the passage reads as though the defen- 
dant is the master of the situation. The question is not what the 
defendant would consider, A contract presupposes the consent. 
. of both the parties, Now, the moment the transaction passes 
beyond the domain of a promise, which is an‘ ‘unilateral agree- 
ment’—vide Maddison v, Alderson, 8 App. Cas. 467,'it becomes 
a ‘bilateral agreement ;’ for “the very idea of a contract is that it 
is an agreement by two willing parties with their eyes open.” Selway 
v. Fogg. 5 M. and W. 83, The whole question is how to adjust 
the rights of both the parties with reference to the agreement of. 
both the minds.* When his lordship says “ he might do so”, surely ` 
he does not mean that the plaintiff might wait and lose his mongy, 
. z e 


` 


> 
> 


THE LIMITATION ACT 3 
e 


It is true that the statute runs only for the benefit of the debtor 

because “the object of the statute of limitation is to quiet long 

possession and to extinguish state demands, suppress frauds, to 

check dilatoriness and to supply a deficiency of proofs”, but after 

all it is a law of ' peace and justice’, Its main object is, as Justice 

Story says in his “Conflict of Laws”, Section 576 “to quicken 

diligence, discourage litigation by burying in common receptacle 

all the accumulations of past times which are unexplained, and 

have now, from lapse of time, become inexplicable.” To quicken 

diligence is one thing but to force the creditor to hot haste is 

quite different. It will spell hardship alike to the creditor and 

the debtor, * To the debtor it will mean the reappearance of those. 
very difficulties to overcome which he entered the transaction in 

the hope that, given sufficient time, he would so husband his re- 
sources as to place his affairs on a sound footing, To the creditor 
it means much more, “It would”, in the words of Sir John 
Stanley “be to puuish a creditor for forbearence shown to bif 
debtor, and compel him to press his demand at the earliest oppor- 
tunity and insist upon speedy and full satisfaction of his claim,” 


Apart from all this, the question is what is the plain meanin 
of the document in the Full Bench case ; for as the Privy Council 
says “the statute of limitation, like all’ others, ought to receive 
such a construction as the language, in its plain meaning, imports”. 
And the material portion of the document in the case under 
review is “shall be at liberty to realise the entire amount with the 
interest aforesaid in a lump sum......” Never was language more 
unambiguous, The mortgagee had an option and aright to sue, 
In fact to put any other construction would be to obliterate the 
distinction between asim koga and akhtiar hai, a distinction so 
prominently brought out by Sir William Burkitt in 29 All, 431. 
Then the deed does not stop even here, It says “ If the mortgagee, 
in order to get interest, does not bring the suit...the interest would 
continue up to the stipulated period of ten years and also up to 
the date of realisation.” Every word gives an option to the 
mortgagee, To hold that the mortgagee was bound to sue, is to 
do violence to the language of the deed. No one is bound to sue, 
The observation of MR. JUSTICE TUDBALL, that “this clause was 
simply put into the document in order to make it quite clear that 
the interest should continue to run, inspite of no suit being brought, 
not only upon the expiry of ten years but also up to the date of 
realisation. It was simply putin to make it clear that interest 
would not cease to run after the expiry of ten years” does not 
carry us any further, $ 

The frst step in the process of evaporation which appears to 
have set soon after, is the case of Mokan Lal v. Tika Ram, 16 
A. L. J. R., 929, a case of our own High Court, not to speak of 
the numerous cases of the other High Courts. The facts of the 
case very briefly are these :—An instalment bond was executed 
on “23rd February, 1909, providing for payment’ by equal instal. 


thents in 5 years, The ‘bond further provided that in case of 
s . e 
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.default of any instalment the creditor would be entitled to sue for 
the entire amount in a lump sum together with interest in a lump 
sum. Nothing was paid. The plaintiff brought a suit in 1917 and 
stated in his plaint that as the first two instalments bad become 
barred by time he was claiming to recover only the remaining 
three instalmegts with interest. The first court dismissed the 
suit as time-barred. MR, JUSTICE ABDUL RAOOF did not award 
„interest on the first two instalments, but with respect to the rest 
of the claim, his lordship said: “ The plaintiff, then, had a cause 
of action if he chose to bring a suit atonce for the recovery of the 
whole amount due under the bond. He has brought fhis suit after 
the term provided in the bond.,.In my opinion the learned Judge 
of the court below did not correctly appreciate the terms of the 
bond in suit, The suit was within time and it ought not to have 
been dismissed as being barred by time’, But the learned Judge 
of the court below seems only to have followed the Full Bench | 
according to which the failure of the first instalment, the date when 
the money became due, was the starting point of limitation, 


This brings us to the cases decided this year, The case of 
Mata Tahal v. Bhagwan Singh, 19 A. L. J. R, 406 is certainly 
difficult to reconcile with Gayadin. In brief, ‘the facts of that 
case are these :—Bhagwan and Sumer? the members of a joint 
Hindu family, made a mortgage on the 17th July, 1905, the period 
of tedefmption fixed being ten years, Interest was payable 
annually and, incase of default in payment of interest any year, 
the mortgagee had an option for suing for the whole of the mort- 
gage money. There was default in payment of interest the very 
first year, After the expiry of ten years, but within three years 
of the tenth year, the mortgagee sued for sale upon the mortgage, 
The learned Subordinate Judge found that there was no legal 
necessity and also found that the suit had become time-barred 
both with tespect to person and property. The absence of legal 
necessity reduced the bond to a simple money bond and invalidat- 
ed it gua the property even to the extent of the mortgagor's own 
share (vide Kali Shankar v, Nawab Singh, 6 A. L. J. Rọ, p. 762), 
but, with respect to the personal remedy, they took a different 
view. They say “the plaintiff mortgagee was not bound to sue 
for the whole of the mortgage money as soon as there was failure 


‘in payment of instalment of any year. It was open to him to 


do so or not. In this he did not choose to exercise the option 


“and, in our opinion, he could wait for ten years, the period in the 
- thortgage deed before bringing his suit. The period expired on 


the 17th July, 1916. The present suit was brought within three 


` years of that date. We are, therefore, of opinion that the court 


below erred in saying that the claim against the persons of the 


- mortgagors was barred by time.” Ifthe money became due on 


the failure of the first instalment and the cause of action arose 
~on that date it arose both with respect to the property ang the ` 
| Person, Inthe Full Bench no decree was granted against the 
1 person of Jhamman, the only surviving * obligor, The victory tf 


ok 
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the obligee, seemingly partial, is really complete ;.for no son will 
let his father go to jail for the sake of the property. MR, JUSTICE 
WALSH and Mr, Justice Wallach refused‘to follow Mata Tahal.vi 
‘Bhagwan Singh, in Nathi v. Tarsi, 19 A. L, J. R, 712. In the 
expressive words, of the judgments«“It is impossible to hold, whether 
you call it an option or not, thatthe creditor hasia -right.to sue 
and yet that the money is not due.” One may or may not agree 
with: the oObgervation,-but one will have to concede that it is more 
ine accord with the Full Bench than the several other recent 
decisions whiph do not dissert from it but which, howevèr, draw 
a distinction without a difference, T ST ai ee o 


We now come to the last and the strongest case on the point, 
Girdhari Lal v. Govind Ram, 19 A. L. J.R, 456. This was also 
a mortgage bond with instalments. The material portion of it 

eruns thus :—“ If I fail to pay the whole or part of interest on the 
aforesaid amount every six months, then at the close of the year, 
tbe said interest shall be treated as principal and I shall pay 
interest at the rate fixed above on the amount also, Till payment 
in full of the debt due under this bond, this made of paying 
interest shall remain in force. In the event of non-payment of 
interest for two consecutive periods of six months, that is, for the 
entire year, the said creditors have power either to benefit them» 
selves by the condition regarding compound interest as herein 
mentioned or to realise in any way they like, without waiting 
for expiry of stipulated period fixed for payment of principal, the 
whole of the principal and interest in a lump sum or only the 
interest which, under the terms of the bond, might be due to themt 
by that time.” MR. JUSTICE RAFIQ, delivering the judgment of 
the court, consisting of himself and Sir William Tudball, a party 
to the Full Bench, observed that the creditor was given three 
options, and if the creditor did not choose to exercise his option 
of suing for the whole amount due on default of payment of two 
consecutive instalments, it cannot be said that time began to run 
from such abstention, In the Full Bench case the expression was 
“the mortgagee shall be at liberty to realise......by lump sum, 
But if the mortgagee, in order to get interest, does not......interest 
shall continue up to the stipulated period of ten years...” It is 
not easy to distinguish the terms of the two bonds for the purpose 
of limitation. The whole question is—when did the money 
became due? Inthe words of Sir Henry Richards with which 
TUDBALL, J. then completely agreed, “the money is due when it 
can be legally demanded”, Here, too, the mortgagee could detnand 
the money on the failure of the two instalments, MR JQsTice 
RAFIQ, says “We have carefully considered the case of Gayadin 
and, in our opinion, the facts of that case are quite dissimilar to 
the facts of the present case.” ° 


° : . ET : 
It thus becomes clear that the situation is full of difficulties for 
the prattitioner. We are not so much concerned with the sanê- 
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“CRIMINAL RESPONSIBILITY.” 


All of us are familiar with the sight of ctiminals being 
punished. In fact activities of the modern state are taken 
up with what may be called punishing. offenders, That fact 
alone is enough ‘to call our best attention to it. A clear under- 

standing of the theory of crime, of the so-called responsibility 

of the criminal, is the only safeguard against error, Without 
any ceremony,. therefore, we proceed to consider (1) what is the 
essence of crime, (2) what it is that makes a man responsible 
for crime and (3) how far are the present methods ot dealing 
with the criminal just and useful, , 

To begin with an analysis of tbe nature of crime, In the 
Indian Penal Code the word offence (which is synonymous with 
crime) denotes “a thing made punishable” by that Code. ` Pun- 
ishability is, therefore, the test of crime in the law of our land, 
This ‘definition does not, in any way, help us in a clear under- 
standing òf the exact significance of the word, For it might 
be asked whether an act to be criminal or otherwise depends on 
the arbitrary will and pleasure of the law-maker merely, or there 
is something inherent in the vature of the act itself, which in- 
duces the law-maker to stamp it as a crime, 


At first the former view seems plausible. Some acts are 
regarded crimes in one country which under another sky are 
regarded harmless or even praiseworthy, Again, acts which are 
crimes in one age are harmless or even plausible in another. 
Out of the ten offences of the Hebrew Law, only one (rape) 
bas remained with us and that too with a changed character, 
by becoming an, offence against person and state as against an 
offence relating to property. Archaic law entailed punishments 
on certain kinds {of acts and omissions as being violatioris of 
Divine commandments. Today we have dismissed God, from 
our programme so far as criminal law is concerned (1). Among 
many savage tribes parricide, matricide, infanticide and theft 
are not only permissible, but are sometimes highly commend- 
able (3). In Sparta people were regularly taught to steal, and we 

(1) Maine's Ancient Law, chapter X. 

2) Merivale’s History of the Roman Empire, Vol, V., pp. 56 and 308, 

Š on The Law of Constantine quoted, Gibbon II, pp. 124.. o : 
(Smith’s Edition) 
Mo-Dongal’s % Booial Payohology ”, pp. 210. 
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have all heard of the boy who stole a fox and allowed it to tear 
his bosom rather than confess his guilt. There the crime was 
not theft, but to be caught, Among early Greek communities 
the exposure of weak and deformed infants was not only con- 
sistent with humanity but “advocated as necessary for the main- 
tenance of the community and in the interest of morality”, In 
Middle Ages religious persecution was frequent, Even to this 
- day duelling is practised in some countries, and killing in war 


is regarded as just even by those who abhor any other form of’ 


man-slaughter, . 


i . 
To understand these seeming anomalies, let us for a moment 


g _think of an isolated man cut off from all society—a Robinson 


Crusoe on his lonely island, Such a man might do whatever 
he likes.. He might appropriate to himself the fruit of the tree, 
the yield of the earth and the fish of the water, He is the master 
of whatever he can lay hold of. No restraint is placed on his, 
acts ; he is responsible to no one on earth; he has to account to 
no one for his deeds, “ As far as crime is”, therefore, “ concerned, 
he is condemned to a blameless life,” (1) whatever other disadvan- 
tages he may have, 


But, however back we push our enquiries, we never meet a 
real Robinson Crusoe, The researches of Maine (2) and cthers 
show that man is never found an isolated individual, . He is 
always a member of a group, a tribe, a family, a nation, -Plato 
says that the child “has been suckled at the breast of universal 
ethos,” and Aristotle found man a ‘social animal’, Hobbes’s view 
that man is essentially selfish and in the state of nature he is “nasty, 
brutish, short,” an abstract entity who is always robbing and killing 
bis neighbours, is psychologically and historically false. It is now 
undisputed that such a state of nature never existed, and modern 
researches in Psychology have shown that there are other motives 
that prompt man to action than mere selfishness (8), Not only 
is man always in society, but is what he is in virtue of his being in 
‘society (4). Living in groups has been found by pre-human experi- 
ence in the long ages of evolution to be the best, means of the 
preservation of the individual as well as of that of the community. in 
which he lives. The advance of the science of Biology has rendered 
“ struggle for existence” and “survival of the fittest” household 
words, In the struggle between different species and different 
members of the same species, animals are differently armed— 
“some owe their safety to their speed and agility in escaping 


1) Meroler’s “ Orime and Insanity ” (H. W. Series). 
Maine’s Ancient Law, chapter V. 
Sidgwiok’s History of Ethics, chapter IV (Enoyolopædia Britannica), 


(8) Shaftebary’s Inquiry Concerning Virtue and Merit. 
Any text-book of Psychology which deals with “Motive”. 
Muirhead’s Ethics, Bp. 121 may be read with advantage. 

(4) Goetheealls the self-made man who says he belongs to no sahool and 


calls no man master “a foolin bis own right”. Mackensies’ “Introduction to 
Social Philosophy” Oh, IL, pp. 150—154. g e 
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pursuit, some to their strength and formidable weapons which 
enable them to repel, some to defensive armour that renders them 
invulnerable to their foes. The tricks, devices and stratagems 
that are pressed into the survival are endless and innumerable but 
of all methods that have been tried, none is more successful, none 
is followed by so many diverse forms of animal life as that of 
living together iu communities.” Theelephant, the bison, the bee 
and the ant as well as man live in groups, Living in groups 
makes specialization possible and thus makes the activities of 
the group diverse and skilled, tending towards the preservation and 
advancement of the whole, 


' We know’from Biology that the main (1) aim of the lifeʻof 
every animal is the “ continuation of the race to which it belongs”, 
and for this end every animal has acquired certain instinctive 
desires which leads him to actions conducive to the preservation 
of the species—“ desire for courtship, exclusive possession, sexual 
‘union,-parenthood and so forth”, But in order that the individual 
be able to propagate the species, it is essential that his life should 
be preserved till the arrival of the reproductive period, Hence the 
necessity of the self- preservative instinct. 


Although the two kinds of instincts contribute Jowita: the 
common end, there is a certain antagonism between the two. In 
certain primitive -animals the preservation of the life of the 
offspring is obtained by the sacrifice of the parent’s life. In 
all cases it involves a loss of part of the means of living on the 
part of the parent’. In certain spiders the male is at once 
devoured by the female as soon as his proper function is finished, 
In certain animals the deposit of the egg is either fatal or ig 
followed by the death of the female,. In all cases the “ duties of 
parenthood constitute a drain upon the resources of both the 
parents”, In social animals the social instinct which prompts 
men to actions conducive to the welfare of the community as a 
whole, is at times at variance with both the above-mentioned 
instincts, The social instiact impels man to actions conducive to 
the preservation of the community and refrains him from those 
that. are detrimental to it. It, therefore, means not only abstaining 
from the actions due to self-regarding instincts where they conflict 
with the good of the whole but also active promotion of the inter- 
ests of the whole even at the sacrifice of the Individual life, if need 
be, “If the individual isto preserve himself, be must defend 
himself when attacked, and if the community is to be preserved, 
he must be prepared to defend it when attacked, and to sacrifice 
his life, if need be, in its defence.” The readiness of the individual 
to sacrifice himself to preserve the community is the only way of 
the preservation of the individual, It is here that it might with 
justice be said that to lose one’s life is to gain it, and to gain 


(1) Darwin’s ‘Descent of Man’, > 
a Thomson's * Heredity”. 
MoDougal’s “ Soolal Paychology ” (Introduction to) Uhopter II. 
e o (The Principal Instincts and Primary Emotiona of Man) , 
e 
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one's: life is to lose it, The individual lives only i in the life af the 
community, 


“ We find, therefore, that man’ possesses three sets of instinctive 
desires impelling him to seek three different ends, or more strictly, 
to seek one end—the perpetuation of the race—partly directly 
and partly through the intermediation -of two others—the con- 
servatism of the individual self and the conservatism of the 
society.” Qn the whole the three instincts harmonize, but some- 
times they are at conflict and then it is necessary both for the 
welfare of the community as well as of the indivigual that the 
social instincts must prevail, s . 


~ At times, however, the converse takes place and we have the 
phenomenon known as crime, Crime consists in the prevalence of 
self-regarding instincts over social instincts, ‘Where the social 
and self-regarding instincts are perfectly harmonized, there is no 
‘crime, A community of bees, for instance, is perfectly crimeless, 
“not because of the severity of criminal law or the vigilance of the 
police, but because the instinctive desires of its individual mem- 
bers have been brought into complete harmony. with its social 
welfare,” The workers of the community have lost the reproduc- 
tive instincts, a work delegated to a single mother to whose 
offspring they all stand in ‘loco parentis’, (1) The individuals 
consume no more than is absolutely necessary for their sustenance, 
and work to promote the common stock. Their instinctive desires 
are perfectly socialized, and this is the only possible state in 
which there is no crime (a), 


This definition of crime as essentially the prevalence of the anti- 
social over the social instincts, explains the anomalies that seem to 
exist in the criminal law of different lands and times, The conduct 
which at one time and in one country tends to produce the welfare 
of the whole may not do so in another country and in another age, 
Even parricide and matricide have their justification and even 
utility in the society in which they are practised and upheld (8), 
‘And this accounts for the fact that while in those districts where 
brigandage i3 opposed to popular feeling, brigands are often 
abnormally constituted individuals ; in other districts, where there 
is 10 social feeling against brigandage (as in some outlying parts of 
Italy), the brigade may present no unnatural characteristics, men- 
tal-or physical. The social environment exerts no selective in- 
fluence; there is nothing to thrust the abnormal person into 
brigandage rather than into any other profession (4). It isin this 
sense that plants and animals which do acts common to the 
species to which they belong, cannot be classed as criminals, To be 

1. An interesting analogy may be drawn in those human societiea where 
fémale popylation gives up the reproductive function to engage in promoting 
. social welfare” But we are far from being perfectly socialized as yet Thus 
` jealousy which tends to keep the family pure, and sexual love, the foundation of 
family, tend too often to break up the family. 

2. Bees, wasps; and ants are perfectly socialized and, therefore, orlmelegs. 
8. Muirhéad’s Ethios, pp. 231. 
4. Hevelook Elis “ The Criminal”, Oh. y. . -% œ 
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criminal, the act aast be Gecavtional in tbe species and must 
provoke a social reaction among other members of that species ` 


Having seen that tbe essence of crime consists in the dòmi- 
nance of the self-regarding over the social instincts, we now come 
to enquire into the causes that produce this prevalence, Is 
the criminal an individual who knows the right and can do rigbt 
but deliberately choses to be wrong, or is he a person who could 
not be otherwise. We have, in other words,to look to the basis of the 
so-called doctrine of the freedom of choice, with which the ideas of 
responsibility and crime are indissolubly connected. The decision 
of this questiqn would lend us to seek light in the fields of Biology 
and Psychology, of anthropology and sociology, It ‘cannot be 
denied that there is no consensus of opinion among the various 
prophets of science regarding most points. Social sciences, especi- 
ally criminal science, are still far from having attained unimpeach- 
able results, But their imperfections are no excuse for not utilizing 
them. As Ferii says, the microscope may be imperfect, but no 
one would advocate its disuse on that account. Much less can we 
dispense with the knowledge of human nature that we possess, 
imperfect though it may be, when dealing with criminals, Law 
has too much occupied itself with “absolute certainties, with 
abstract formulae, with geometrical routine of carefully defined 
offences and mathematically measured out punishments fixed 
beforehand, But human nature will not fitin with a-formula; 
when men and women are geometrical figures, an abstract legal 
system will answer all their needs. If the path lies through a 
jungle, what i is the use of the best and straightest of roads that 
leads astray,” 


The scientific study of crime as of all sciences begins with the 
Sri Ganesh of Europe, who recognized the “hereditary character 
of vicious and criminal instincts.’ Galen, who agreed .with 
Aristotle anticipated, the modern doctrine that “when the criminal 
is a criminal by nature, he ought to be destroyed, not in revenge 
but for the same reason that scorpions and vipers are destroyed, 
Bu: these early attempts led to the discovery of many absurd 
connections between the mere outward form and shape of the 
head and other organs to crime, The true founder of modern 
science of criminal anthropology is Gall, who, living in the garly 
years of the 19th century, brushed aside the “judicial astrology” 
of the physiocrats and anticipated the method of dealing with the 
criminal which is now regarded as the only right and reasonable 
one, “The evil-doer”, says he, “is one whom we must destroy, not 
punish, There can be no question of culpability or of justice in the 
strict sense; the question is of the necessity of society preventing 
crime. The measure of culpability and measure of punishment 
cannot be determined by a study of the illegal act, but only by 
the study of the individual committing it”. 

Modern criminal science has been chiefly developed in Italy. 
Lomb6roso, Ferii and Merro constitute, so to say, tht ‘trio’ .of the 
greet modern criminologists, Lomboroso wrote his great work 
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L’ Nomo Delinquente in 1859, the year in which Darwin's Origin 
of Species was published and which furnished, for the first time, an 
indispensible biological basis... Lomboroso first conceived the cri- 
minal as “anatomically and physiologically an organic anomaly”, 
He went back to the origin of crime among plants and animals, 
among savages and children, He endeavoured to ascertain the 
place of the criminal in nature, his causes and his treatment,” 
Lomboroso was aided by’ Ferri who is now especially interested in 
the social aspect of criminality, and Marro who devoted himself 
to “the patient and careful study of the anatomical and physielo-, 
gical characters of criminals, especially on the anthropological, 
side, and Garofalo who was shown how the conception of criminal 
anthropology can be practically applied in law. 

A continuous stream of books has been pouring forth on the 
various topics connected with' the movement, Here only a rough 
summary of the most marked results can be given, è 

First of all, it is necessary to enumerate the chief kinds of 
criminals which are :— 

(1) The Political Criminal—who is the victim of an attempt 
by a more or less despotic government to preserve its own stabil- 
ity. He is not necessarily anti-social, He is a criminal only in, 
the sense that he tries to overturn a certain political order which 
may itself be anti-social, Consequently the political criminal of 
one age or of one people is often the martyr, the saint or the 
hero of another.* Lomboroso calls him “the true precurser of the 
Progressive movement of humanity,” and Benedi the “homo 
nobilis”, of whom the highest type is Christ, 


(2) Criminal by Passion—Such a person is not anti-social, but 
commits an anti-social act on account of over-development of some 
social instinct. Stung to sudden madness by some supposed or 
real wrong, say to his wife or neighbour, he wreaks his vengeance 
on the wrong-doer—perhaps a solitary incident iu bis life. Such a 
person is not a great danger to society, But society cannot to- 
lerate people taking the law into their own hands, and so the 
criminal by passion is not suffered to complain when he in turn 
becomes “ the victim of social reaction ”, 

(3) The Insane Criminal—He is a criminal in the same sense 
as an infant or an animal. The lunatic is moved over and above 

ordinary motives by motives peculiar to himself to which we have 
no’access®, and to bring all the vigor of law to bear on him is 
highly objectionable, But there are numerous degrees of insanity 
-and the connection between insanity and crime is not easy to dis- 
tinguish. Still more difficult it is to apply it as an aid to deter- 
mine responsibility for crime. 


* ®§ocrates was condemned to death for spoiling the youth. inatanses of 
great men who suffered imprisonment and death for thelr political views are too 
numerous to need mention. 

© Bernard Hart ‘‘ The Psychology of Pnapnity ”, pp. 141 (Cambridge Manue 
alg of Spiengo and Literatare. 
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(4) The Instinctive Criminal—He is a moral monster, In 
him the absence of guiding or inhibiting social instincts is accom- 
panied by unusual development of the sensual and’ self-seeking 
impulses, 


(5) Occasional criminal, who is a commoner phenomenon, In 
him the sensual instinct need not be stronger than in ordinary men, 
and the social instincts though weak need not be absent, Weakness 
is the chief characteristic of the occasional criminal. This is the 
man who can be made a criminal or a sober man according to the 
environment he is placed in, and society is most directly res- 
ponsible for the existence of such criminal by the creation and pre- 
servation of circumstances which foster the growth of crime. Such 
a criminal may, therefore, with justice be regarded as the social 
criminal, On such the prison exercises the most pernicious effect. 
The innocent weak man who steals a loaf to satisfy his hunger is 
„brought into contact with the boon companions inside the prison 

and there learns the trade of crime, and by the time that he comes 
out of prison, he is ready to do more crime until he becomes what 
is called a ‘Habitual Criminal’. 

(6) Habitual Criminal or the Professional is one who makes 
anti-social acts his source of living. He is an occasional criminal, 
who by frequently . repeating anti-social acts through the various 
and many temptations which our society affords toa sadly great 
extent, has formed a habit of doing anti-social acts, so that, though 
not born a monster, he has yet become one, ` 


- A perusal of the above classification will be of help in consider- 
ing what are the peculiar characteristics of the criminal, The. 
political criminal is at once recognized as soon as we lay aside 
the prejudices that brand him asa criminal. The criminal by 
passion is recognized as soon as we know his history and the 
peculiar circumstances that led him to commit the anti-social act— 
perhaps a solitary incident in his life. But the remaining require 
a more careful consideration, “'The criminal,” according to the 
received opinion “in some of his most- characteristic manifesta- 
tions is a congenitally weak-minded person whose abnormality, 
while by no means leaving the mental aptitudes unimpaired, 
chiefly affects the feeling and volition, so influencing conduct, and 
rendering him an anti-social element in society, He is not a’ 
normal person who has wilfully committed an abnormal act,”, 


The causes that make a criminal are: (a) Cosmic i.e, influence 
of external inorganic world, (4) Biological, including personal 
peculiarities, anatomical, physiological and psychological, These 
peculiarities may be atavistic, atyfic or morbid. (c) The social 
factor in crime, 


(a) Lomboroso notes that the sensibility of criminals to the 
weather appears to be greater than that of ordinary population. 
Dostouffskey found that quarrels and disturbances were particu- 
larly ‘common among the convicts in the spring’ From some 
tables given by Dr, Wey of Elmira it appears that marks ior bad 
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conduct are ‘specially numerous in the’ spring, and: also to somie 
extent in the autunin, (1) 


(b) The Biological causes play no small partin crime, The 
influence of heredity, even in the strict sense, does not always lie 
in the passing on of developed peculiarities. Sometimes a gene- 
ration of criminals is merely one stage in the progressive degen- 
eration of'a family. Sometimes crime seems to be the method 
by which the degenerating organism seeks to escape from an 
insaire taint inthe parent, There is no doubt whatever that the 
criminal parents tend to produce criminal children, When eri- 
minality in parents is combined with alcoholism or ‘insanity, a 
fruitful legacy of vice is left to the offspring, Age of parents at 
the time of conception, their thental and physical condition at 
that time, all influeuce the offspring, Alcoholism, even temporary 
intoxication at the time of conception, “ modifies profoundly the ` 
brain and nervous systems of both parent and offspring”, A very 
instructive instance of hereditary criminality is furnished by the” 
“Jukes,” (8) a family of criminals, lunatics, idiots and imbeciles and 
prostitutes, where the criminal characteristics were : transmitted 


from generation to generation, i 


Criminal traits that are inborn -appear at a very early age. 
Physical sensibility is less among criminals than among normally 
constituted individuals, Blushing is very rare among idiots 
and savages. Inability to blush has always been regardéd as 
the true accompaniment of crinve and shamelessness, 


Despine exhaustively studied the moral insensibility of the 
_ instinctive aud habitual criminal, his lack of forethought, his 
absence of remorse and his cheerfulness, The moral insensibility 
of the instinctive criminal is the cause of bis cruelty, a cruelty 
which he frequently displays from his childhood. Such moral 
insensibility -is no doubt intimately related to the physical in- 
sensibility already cited, Like the savage, whom the criminal 
resembles in physical and psychical characteristics, the: criminal 
is lacking in curiosity,. the foundation of all science, At the 
same time men of undoubted intellectual powers are sometimes 
found among criminals, Lomboroso records the case of Villon 
who was a poet, and Vidoege who was a police officer, both of 
whom were real criminals, and we have all heard of Jonathan 
Wilde, the great receiver of stolen property of Kelly. 

The criminal is essentially Jazy and vain, The whole art of 
crime lies in the endeavour to ‘avoid the necessity of labour’, 
Bit while the criminal is essentially lazy, he is capable of moments 
of violent activity, He is, however, incapable of prolonged 
and sustained emotion, He sees the world under the aspect 
of an “immense gaol alternating with an immense brothel”, 


(1) Fors fuller diacugaion of this aubject see “ Study of the Phenomena 
of Periodicity ”. (H Elis’s Studies on the Psychology of Sex, Vol. II, Philadel- 
phia 1908). 

(2) “The Jakes,” a stady in orime, pauperiam, disease and herddity, by 
E. B. Dagda 
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The criminal craves for some powerful stimulus to lift him 
out of ‘his habitual inertia, so that we find that gambling, alcoholism 
and cards are common among criminals, To all kinds of sexual 
excitement criminals resort from a very early age, But more 
interesting than this resort to external sources of stimulus and 
more significant of emotional instability are the spontaneous 
outbursts of excitemept among criminals, curious, self-evolved in- 
toxications springing from mysterious and incalculable depths of 
the organism, These in criminals lead at times to spontaneous 
ard irresistable impulses to criminality. 


“The criminal is frequently open to sentiment, He appreciates 
sympathy, and family affection is by no means rare among cri- 
minals, In all countries t:eligion or superstition is closely related 
to crime. Criminals mostly confide in the help of a superior, super- 
natural agency. Where the criminal is not superstitiouly devout, 
he is usually stupid or brutally indifferent. It is extremely rare 
to find intelligently irreligious menin prison. Free-thinkers are 
rarely found, The philosophy of the criminal is, however, only an 
apology for his own instincts, especially, for laziness, 


(6) The social factor in crime, Itis noted above that our 
society fosters conditions that favour crime to a sadly great extent. 
It is the social crimioal for whose existence society is most direct- 
ly responsible and it is he who can be most easily done away with*, 
Remove the conditions that foster crime, and you have done away 
with the social criminal. The chief social causes of crime are un- 
employment, alcoholism, overcrowding in cities under insanitary 
conditions, brothels, a low class literature that is published rather. 
too frequently and a rather too minute description of crimes pub- 
lished even in papers meant for common laymen, Let us take the 
above in order. Unemployment is at once a cause and effect of 
crime, Unemployment means loss of means of subsistence and 
forces an otherwise honest man to prey upon society (1) The 
effect of alcohol on crime cannot be exaggerated (2), Drunken- 
ness, chronic as well as temporary, is a fruitful source of crime. 


The last three causes deserve especial notice since the centre 
of human activity has shifted -from the farm and the village to 
the mill and the city. Our industrial organization has become 
ahd is tending to become capitalistic, which means an employ- 
ment as wage earners at one-place of large number of men, who 
would in other conditions be“tndependent men working for their 
own benefit at their homes. This leads to overcrowding in cities 
with the results that in large commercial centres all but the 
richest have to live in dwellings hardly fit for a healthy normal 
human life. “The crowding together of inmates of both sexes 
and of various ages is often hideous, and the impossibility of privacy 


°R. R. Marett’s “ Anthropology”, pp. 95 (H. U. series). 
(1) J. B. Qarray’s little book “ Vicious Circles If Sociology”. 
(2) «An instractive article on the connootion of drink. with crime was 
published in the “Leade:” of the 37th July. 1921. 
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creates situations which are revolting (1) The plty is that the 
peasant and the town- dweller does not often remind us: 


“ Our daughters with baseborn babies 
“ Have wandered forth in their shame; 
“If your daughters had slept where they did, 
“They, mayhap, bad done the same |” 


Lastly, the publication of à lowclass literature (#) and a minute 
description of crimes brought into the ‘reach of ordinary layman 
has the .effect of rousing the dormant tendencies of crime jn 
average man, The criminal is regarded not as an object of righteous 
indignation, but as one who has been wronged, and %o an object 
of sympathy, There is a tendency among the uneducated to 
idealize the criminal, The same respect that the educated feel 
for the man of genius, the uneducated feel for the: criminal, and 
it is not unfrequent to find notorious criminals becoming objects 
of much sympathy and concern to the populace, Lacevaire's 
portraits were sold by thousands after his execution, and while 
in prison he received letters enquiring about his health even 
from ladies of rank who were too often found anxious to see him. 
Offers of marriage are not uncommon to notorious criminals even 
while in prison, 

Having seen that the criminal is a natural phenomenon, that 
he is the product of certain causes acting on, and being acted- 
upon by a certain environment, we proceed to see in what way 
can he be held ‘responsible’ for ‘his’ deeds, and how far is the 
system of punishments carefully meted out according to the kind 
of offence just and useful, 


The hangman's axe and My Lord the Judge have been work- 
ing from the dawn of history, , But the ‘why’ of their work has 
not been the same, At one time, even inanimate things ‘were 
held responsible for their deeds and punished, Plato in his Laws 
provides for the punishment of a lifeless object (8), Xerxes caused 
the Hellespont to be beaten with 300 lashes because it will not obey 
his commands (4), Cyrus wreaked his vengeance on Cynelos by 
dispersing it into 360 channels (5). Lower animals were similarly 
held responsible. Among African and Asiatic tribes tigers were 
punishable for injury done to a human being. Hebrew Law 
punished with stoning an ox who had killed a man or a woman. 
Responsibility was attributed to people who would now escape as 
‘lunatics’ till recently. Not only were many forms of insanity 

(1) Thomgon and Geddes “ Problems of Sex’, pp. 80. ' 

“ Sex” by the same anthors, pp. 227 (H. U. A H G. Wells’ " Life and 
Labour ia London”; H. G. Wells on “Poverty”. 

(2) Mr. Davitt’s Prison Diary, pp. 85. 

(8) Laws 1X 378. 

(4) Herodotas VII 36, 1, 190. 

(5) An loteresting oase of the prosecation of leeches is recorded by Have- 
look Elis. All the-formalities of a prosecution were observed, warning was 
given to the leeches, they were found guilty and.punished. 
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not recognized as excusing a man from punishment, but certain 
forms of hysteria were in themselves grounds for severe punish- 
ment. Such punishments were frequent in Europe in the regime of 
the Catholic Church of the Middle Ages when women were burnt as 
witches, Nor was responsibility limited to the individual criminal, 
Friends and relations of the criminal were also sometimes held 
liable to punishment. Even to-day in international law a whole 
people are held responsible for the act of some of its members, 


°”. The notion of responsibility is indissolubly connected with the 
notion of freedom of will and choice, Itis based on the notion 
„that the criminal can be treated as one who has wilfully chosen to 
do wrong when it was as easy for-him to do otherwise, It is assum» 
ed that crime is an abstract entity which can be dealt with apart 
from and without a study of the individual committing it. Much 
learned dust has been raised in finding out appropriate and carefully 
measured out punishments for each offence, We now know that 
there are no crimes but criminals, that crime is not an abstract en- 
tity, but is only theact of an individual who through various causes, 
biological, physical, psychological and social cannot respond to 
-the stimulii around him. We should, therefore, study the individual 
committing the criminal act to find the true cause of the criminal 
act, Can moral censure attach to the act of such a man? The 
answer is an emphatic ‘No’. To hold such an one responsible 
would be to hold the snake responsible for its venom or the thorn 
responsible for its sharp edge, 


The criminal not morally responsible! But does this mean, 
therefore, that all repressive laws should be abolished, and people 
should be allowed to act as they please, Not atall. Society will 
not tolerate anything that is detrimental to its existence or even 
welfare. The criminal we have seen is a person who fails to res- 
pond to social requirements, Society will, therefore, protect itself 
‘against him as it does against Influenza or Plague, though no 
moral blame is attached to any of them, Repression of crime is 
as necessary as crime itself, We put lunatics in asylumns till they 
are cured, and invalids are sent to hospital for medical treatment, 
These things are all done to secure social welfare and safety, 
The criminal should be treated similarly, Society should procure 
cure of the individual if cure can be possible, but, in any case, defe- 
nce of society against his noxious freedom.® It is only social neces- 
sity that justifies punishment, “ Without the justification of social 
necessity, punishment would be as blameable as crime, judges and 
legislators would be as bad as feudists, jailors would be as guilty 
as prisoners, and the executioners would be as guilty as assassins, 
We punish the individual criminal because the unfortunate being 
happens to be instrumental in the commission of anti-social acts, 
It is from his self, his character, that the anti-social act emanates, 
“ The foundation of social accountability is the personal activity 
of the agent.” Kii 


oe Bot op olt, pP- 108, 
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- Social utility the pround-of punishment | This enables.us to 
leave the question whether our actions are absolutely determined 
from without, and in what sense our will is free, untouched. We 
have established that the criminal is the result of certain causes 
which necessarily produce certain effects, To these causes we add 
another, the fear of punishment, which act as an aid towards 
reforming: man’s inner self, : 

Law is not police. It bas for its aim not the mere prevention 
of crime but provision of opportunity to each individual to unfald 
his capacities to the full and to minimise the chances of friction 
between the individual and social instincts, But untj this is fully 
achieved, it must protect itself against any act which is or tends- 
to be detrimental to its existence or even welfare, This it does 
not on ‘account of any illwill or hot-blooded desire for re- 
venge or some scruple about justice, but for the sheer necessity 
of social good. “ Nemesis, the goddess of vengeance is gone and , 
in hes place stands justice, with bandaged eyes, holding the scales, 
But as we gaze longer, the figure melts away, and there looms in 
the background the colossal phantom of society, with eyes wide 
open and the sword of self-defence in her hand,” 


FATEHGARH. JAGAT NARAIN, 


CASES AND COMMENTS. 





COMMISSIONERS OF INLAND REVENUE v. BLOTT, 1921, 2 
A.C. 171. 

Company—distribution of fully paid-up shaves in lieu of profits 
—liability to super-tax—difference of opinion between the House of 
Lords and the Privy Council. ` 


The decision in this case is inconsistent with the decision of 
the Privy Council in SWAN BREWERY COMPANY - LIMITED . 
v. THE KING, (1914) A.C. 231, on appeal from the Supreme 
Court of Western Australia, Lord Sumner delivered the judg- 
ment of their Lordships of the Privy Council and he was also 
a party tothe case under notice and he naturally adhered to 
his opinion. The other Law Lords did not agree and they 
held that the House of Lords was not bound by the rulings 
of the Privy Council, This is rather curious asthe personnel is 
almost the same. It is, however, one of the settled conventions 
that the House of Lords and the Judicial Committee of the 
‘Privy Council are two different bodies altogéther, and one is not 
bound by the decisions 8f the other, The point arose under the 
Company Lay. A Company having made large profits declared 
the dividend of 10 per cent, and as to the remaining profits it re. 
solved that fully paid-up shares be issued to the sharehotders in 
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lieu of bonus in proportion to their existing holdings in the Com- 
pany, The respondent shareholder got a certain number of these 
bonus shares and he was assessed te super-tax by the revenue 
authorities in respect thereof, and the question was whether he 
had been rightly assessed, The House by a majority of three to 
two held that for the purposes of super-tax the shares.so allotted 
could not be treated “as part of bis total income from all sources 
from the previous year” as they were not part of his income but 
were an addition to his capital in that year, Viscount Haldane 
delivered the leading judgment, and he held that it was open to 
the Compay to decide gonclusively what was to be done with 
the accumulated profits. If it divided them in the. shape of 
dividends, the shareholder certainly made an income; but if it did 
not choose to declare a dividend, the shareholder had no right 
to any part of the profits at all, and if the Company acting within 
its powers disposed ‘of these profits by converting them into 
capital instead of paying them over to the shareholders, that was 
conclusive as against all the world and the shareholder cannot 
be said to have made any income, What he does really get is a 
right to have a share in the event of a winding .up and also the 
probability of getting larger profits in future years, The share- 
bolder did not get cash nor did he get any chattel of intrinsic 
value, What he did get was share scrip which would entitle him 
to benefit in the future. The view of the minority is embodied in 
the judgment of Lord Sumner, In his view the transaction 
amounted really to this. The Company issued new shares. It was 
bound to issue them for value and the shareholders paid the 
value in the shape of the profits to which they were clearly en- 
titled. There was thus a notional payment of dividends by the 
Company to the shareholders anda notional repayment of the 
dividends back by the shareholders to the Company as price of 
the shares issued to them. For ourselves, we humbly think that 
the judgment of Lord Sumner js very cogent and itis probable 
that the courts in India being bound. by the decision of the 
Judicial Committee would be guided by his opinion rather than 
by the opinion of the majority of the House, 





GLASGOW CORPORATION v, TAILOR (1922) 1 A. C. 44, 


Negligence—Public Park—Children eating poisonous bervies— 
Liability of authorities cont: olling the Park, This was an interest. 
ing case. It appears that the Glasgow Corporation maintain a 
public park which is open to all the members of the public, The 
plaintiff alleged that his boy aged 7 went to the play-ground 
surrounding the band-stand in the gardens which place was much 
frequented by young children, Immediately adjoining the play- 
ground there was a small plot in which specimen shrubs of berries 
were growing. Among these was a shrub, Ropa Belladona 
bearing berries rather similar in’ appearance to smpall grapes and 
presenting a very tempting and alluring appearance to children, 
The plot was .enclosed by a wooden fence but could be easily 
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opened by a young child.» On the day in question, being attract- 
ed by the beautiful and tempting appearance of the berries, some 
', children including the plaintiff's son entered the plot through the 
said gate and picked and ate a few of the berries, Shortly after- 
wards, they became ill and the plaintiffs son died the following 
morning. The plaintiff accordingly sued for damages for the loss 
of his son and he alleged that the defendants were guilty of 
negligence Inasmuch as knowing the danger to which they were 
exposing young Children, they had not taken proper precautions 
to warn children of picking the berries of this shrub or to prevent 
them from doing so and that there was not adequħte notice in 
the gardens warning the public of the dangerous chatacter of the 
specimen shrub growing therein, The House of Lords held that 
the statement of claim disclosed a good cause of action and so 
far as,points of law raised by the case were concerned, the matter 
was concluded by authorities, notably by the case of Cooke v. 
Midland Great Western Railway Company of Ireland (1909) A. C. 
229, The danger to which the children were exposed was a sort 
of a trap and it was the duty of the defendant corporation to 
take steps for their protection, and not having done so, they were 
liable, 





SUMNER PERMAIN AND COMPANY v, WEBB AND COMPANY, 
(1922) I. K, B; 55. 


Sale of goods— Warranty — Whether saleable, 


This case arose under section 14 sub-section (2) of the English 
Sale of Goods Act of 1893 which provides that where goods are 
bought by description from a seller who deals in goods of that 
description there is animplied condition that the goods shall be 
of merchantable quality. The defendants who were manufac- 
turers of mineral waters sold to the plaintiffs a quantity of tonic 
water under the description of “Webb’s Indian Tonic’, The 
water as the defendants knew was bought for the purpose of 
shipment to Argentine. Among the ingredients there was, 
unknown to the plaintiffs,a certain percentage of salicylic acid. 
By a law of Argentine the sale of any article of food or drink 
containing salicylic acid was prohibited but the defendants had 
no knowledge of that law. On the arrival of the water in Argen- 
tine, the authorities condemned it as unfit for human consumption. 
The buyers claimed damages on the ground of breach of warranty 
that the goods shall be of merchantable quality. It was argued 
that the sellers knew that the goods were being purchased for 
sale in Argentine and they must be deemed to have warranted 
that the goods were saleable in that particular market. The 
Court of Appeal held that there could be no warranty that the 
goods would be legally saleable in the market for which they 
were intended. It is a warranty that the goods delivered shall-be 
the goods descfibed in the contract, and that they shall not°differ 
‘ from the normal quality of the described goods, including unger 


CASES AND COMMENTS: 26. 


the term ‘quality’ their state or condition as required by the con- 
tract to such an extent as to make them unsaleable, and it would 
be impossible to suggest that the seller under the warranty of 
merchantable quality warrants that the goods shall be capable of 
being sold in the particular place in which be knows that the 
buyer intends to resell them, in other words, warrants that there - 
shall be no local legislation in that place prohibiting that sale, 
Reference was made tothe case of Gardner v. Gray (1815) 4 
Campbell 144. This case has been used as illustration (a) to 
section 113 of the Indian Contract Act and it seems that the law 
as laid down «in the case under notice substantially conforms to 
the rule embodied in ‘that section. If the seller supplies goods 
which are in accordance with the. desctiption commercially known 
in the market, he has complied with the terms of his contract and 
he cannot be held responsible if the buyer is for some reason 
outside the contract unabfs to resell the goods, 





NEILSON v. LONDON AND NORTH WESTERN RAILWAY, 
1922, 1 K, B. 192. 


Ratlwav—Risk note—Liability for diversion from Contracted route, 


Cases arising out of the various Risk Notes under which the 
railway companies carry goods in India are so frequent and often 
result in such hardship to the consignors that we invite particular 
attention to this case, The plaintiff entered into a contract with 
the defendant railway for the carriage of his goods from a parti- 
cular place to Bolton and in consideration of the Company charging 
specially reduced freight he signed a risk note containing, inter alia, 
the following condition “I agree to relieve you from all liability for 
loss, damage, misconveyance, misdelivery, delay or detention of or to 
such goods (during any portion of the transit or while left in your 
possession to be stored) except upon proof that such loss, damage, 
misconveyance, misdelivery, delay or detention arose, ‘from the 
wilful misconduct of the Company’s servants.” At an intermediate . 
station by some mistake the goods were diverted to other towns 
and there was some delay in the arrival of the consignment at its 
destination, The plaintiff, who was the manager of a touring’ 
theatrical company, was in consequence unable to give a per- 
formance at Bolton and he sued for damages, The railway 
company relied upon the risk note and they urged that the mis- 
taken divertion of the goods from an intermediate station was 
either misconveyance or misdelivery of the goods within the mean- 
ing of the risk note and it was not liable, The Court of Appeal 
repelled the contention and held that the risk note could only 
apply to mistakes or misdelivery or misdetention while the goods 
were in transit between the contract routes, If the goods are 
consigned for carriage from A to B and thg railway company des- 
patched them either from Ato C or from some intermediate 
statiom between A and B to C, they cannot take ad¥antage of the 
risk note, and they incur the ordinary common law liability as 
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carriers. Scrutton L, J. laid down two broad principles govern- 
ing such contracts of carriage, First, that when the carrier’seeks 
to protect himself by exceptions, unless they are so worded as to 
indicate a clearly contrary intention, they only apply where the 
excepted events happen in the course of its carrying out the con- 
tract, and do not apply where they happen while he is doing some- 
thing which he has not contracted to do, and the second principle 
is that if a carrier wishes to protect himself from liability for the 
negligence of his servants, he must do it in clear and unambiguous 
language. “Misconveyance” is an obsolete word, It is not found 
in the recognised dictionary and if the railway companies want to 
protect themselves against the negligence: of theire servants in 
diverting goods from the prescribed route, they must use ordinary 
English and not invent words of doubtful meaning, The excep- 
tions in the risk note only apply when the goods are actually 


being carried on a journey stipulated for “and it makes no differ-- 


ence whether the goods have been sent upon a wrong route from 
the very outset, or having started upon the contemplated route, 
have been diverted from that route at some intermediate point. 
This is in consonance with many early cases and protects in some 
measure the rights and interests of the public who have perforce to 
entrust their consignments to the railway administration for 
carriage. Ina case of this kind it is immaterial whether the mis- 
take arose out of wilful negligence or was an honest mistake on 
the part of some overworked official, The question of negligence 
does not really arise. In the light of the rule laid down in this 
case the correctness of the decision in Jkunni Lal v. The Bombay, 
Baroda and Central India Railway Company, (1915), 14 Allahabad 
Law Journal 396 is open to doubt. Three bags of potatoes were des- 


patched for carriage from Farrukhabad to Hingan Ghat, They- 


were duly carried to Khandwa junction station, They shonld 
bave been taken on to Wardha and thence to Hingan Ghat, in- 
stead they were carried to Nagpur and on the discovery of the 
mistake there, from Nagpur they were carried back to Hingan 
Ghat where they were found in-rotten condition, The goods 
were carried under a risk note very similar in phraseology to the 
risk note considered by the Court of Appeal. The learned Judges 
held that it was not shown that the loss was due to the wilful 
negligence of the railway administration or its servants and that 
the failure to tranship the bags at the Khandwa station was due 
to some mistake. The attention of the learned Judges does not 
seem to have been invited to the fact that the railway company 
had diverted the goods from the journey stipulated for in the con- 


tract and having done so they were liable for damage arising out 


of the delay caused by their mistake. 
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i NOTE. ee 
An esteemed correspondent points out the difficulty which 
sometimes arises in the Muffasal when suits are instituted by or 
„against legal practitioners in the local courts, >It is said 
that the pleaders usually practising in the district are very much 
averse to accept briefs in such cases out of consideration for the 
lawyers appearing as plaintiffs or defendants with the result 
that the other party finds it exceedingly difficult to secure ` 
legal advice and assistance in the district, and our correspondent 
4puts the question whether it is open to Vakils to refuse such 
. briefs and whether there is any power in the court to compel 
them to accept briefs in such cases, So far as the second ques. 
tion is concerned, there can only be one answer. No .Court can 
compel any legal practitioner to accept the brief in any case, 
in which he declines to accept it whether his reasons for doing 
so are, or, are not adequate, and it will be difficult to say that his 
refusal can ever amount to professional misconduct within the. 
meaning of the Legal Practitioners’ Act, The relation- of lawyer 
and client is purely personal and no one can be forced to enter. 
ioto’such relation and work against his will, It is really a question 
of professional etiquette, It is well established at the English 
Bar that a Barrister is bound to accept any brief in the courts in 
which he professes to practise ifa proper professional fee is offered 
and paid and there are no special circumstances justifying him 
in refusing to accept a particular brief, The profession of law 
is an honourable profession, It confers undoubted privileges on 
- its members and we think that-along with those privileges. 
there are also certain duties cast upon the members of the pro-: 
fession, and one of such duties is that they should be willing to 
render professional assistance impartially to every suitor who 
wishes to avail himself of their services, It is no doubt true that 
there is no legal duty to accept any brief but it would be a bad 
day for the profession if the impression were to go abroad that 
as amongst the lawyers practising in any district there was a 
spirit of trade union and that every suitog in that district would 
have to undergo the expense of retaining a lawyer from an- 
other district in any suit in which any individual member of the 
local bar was concerned, - Circumstances which would entitle 
e - 
é . 
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a practitioner to refuse a brief can easily be imagined: intimate 
friendship, personal relations and things of that sort may’induce 
a particular lawyer to refuse a brief; but we should think that 
the bare fact that a member of the local bar is concerned as a 
litigant in a case is absolutely no justification for any one to 
refuse & brief. 


x 





-TA correspondent invites our attention to a murder casé which 
has been recently decided by a Bench of the Hon’ble High Court 
on appeal from Agra, It appears that the accused had summoned 
some witnesses residing within the territories ofethe Gwalior 
State, outside British India, The witnesses were served but did 
not appear at the trial before the Sessions Judge. The Sessions 
Judge was moved to grant an adjournment and to take further 
steps for the purpose of securing their attendance, He, however, 
refused todo-so on the ground that the witnesses were not 
amenable to the process of the court, being residents of a 
place outside its jurisdiction, The trial then proceeded and 
ultimately the accused were convicted, The High Court affirm- 
ed the ‘conviction and the sentence of death, Our correspond: 
ent points out the difficulty that-if the rule laid down by the 
Sessions Judge were to be generally observed, in conceivable 
¢ases there might be miscarriage of justice, and he suggests 
that the matter calls for some solution, This matter was put 
before the learned Judges of the High Court and they observ- 
ed that “carried to its logical conclusion that would mean 
that a judge would never try a case at all if he had to wait 
for the witnesses who do not chdse to come from an Indian 
State to give evidence on behalf of the accused, and as the judge 
could not compel thefr attendance he had no other alternative 
but to go on with the trial” This is somewhat-widely put, and 
though the matter is one of considerable difficulty it would seem 
that the-judge in the trial court should, if satisfied that the: wit: 
nesses are material witnesses, not be overhasty in proceeding with 
the trial and should make some serious effort to secure the atten- 
dance of such witnesses through the Political Officer, Logically 


the learned Sessions Judge may be quite right in saying that 


as the attendance of the witnesses could not be compelled, it is 
really the look-out of the parties calling them to see that they 
attend at the trial, but in criminal cases, or at least in murder cases, 
this rule should not be strictly observed, 
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THE CENTRAL INDIA SPINNING AND WEAVING COMPANY 
versus G. I. P, RAILWAY, 1922, XXIV Bom, L. R. 272. 


“* We invite particular attention to the decision in this case 
which, in oureopinion, is obviously right and remedies, iù a measure, 
the great difficulty a plaintiff has to face in his attempt to 
recover damages froma railway administration, The suit was 
of a common description, The goods consigned under risk note H 
(similar to risk note form B) which absolves the railway 
company from all liability, in consideration of a lower, freight 
charged by them, for damages or loss to the consignment un- 
less caused by the wilful neglect or theft by the railway servants, 
The consignment was delivered at Nagpur and it was proved that 
the goods were loaded at Nagpur in a waggon the door of which 
was sealed with a seal of a particular description, When the 
.waggon arrived at the place of destination it was discovered that: 
tthe seal had been changed and some bales were found missing, 
The Railway Company offered no evidence to explain as to how 
the change in the seal had taken place. The court held, following 
Smith Lid, v. J. W. Railway Company, (1921), 2 K. B. 237, that, 
on the facts established by the plaintiff, it was proved prima facts 
that the loss was either due to the theft by the railway servants. 
or was due to their wilful neglect in the discharge of their duties, 
The seal could not have been tampered with unless the railway. 
servants were eithera party tothe theft ofthe goods’ or had 
been grossly negligent in keeping a watch over the -goods at 
Nagpur, Under such circumstances, and in the absence of any 
reasonable explanation, it was open to the court to make in- 
ferences against the defendant railway. The learned Judges-quote 
with approval ‘the following” passage from the judgment of- 
ATKINS, L. J.;—“Ifa bailee says I have received your chattle, 
I have not delivered it in the terms of the bailment and I will 
give you no information as to what I know about it or what steps 
Ihave taken to find out about it, he suffers no hardship if unkind 
inferences are drawn against him.” In Smith’s case, on the facts 
proved, the court of appeal came to the conclusion that the plain. - 
tiff was proceeding too much upon assumptions and suppositions ` 
and, though the railway company had offered no explanation | 
asto how the loss had occurred, it could not be reasonably ‘found 
that the goods were lost by wilful misconduct of the company’s’ 
servants, The House of Lords has recently, in (1922) eekly“ 
Notes, 71-affirmed the decision of the coyrt of appeal in Smith’s- 
case and taken up the question that the refusal of ‘the railway’ 
company to offer any explanation of the loss dots not by itself: 
affprd .any evidence -of wilful misconduct on the ‘part of the 
e 
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company’s servants and does not discharge the onus which jnitial- 
ly lies on the plaintiff to prove negligence or misconduct, The 
plaintiff in this class of cases is under a position of exceptional 
difficulty and disadvantage. In the very nature of things he 
knows nothing about the origin and the cause of the loss 
and still he is called upon to prove negligence of the railway 
company, Inthe vast majority of cases the burden laid upon 
the plaintiff is one which is impossible for him to discharge. As 
observed by Lord Buckmaster in Smith’s case “the owner's risk 
clause threw upon the trader before he could recover any .of 
the goods the burden of proving in the first instance ‘that the loss 
sustained arose from the wilful misconduct of the? Company’s 
servants, The result was that the protection afforded to a trader 
under this form of contract was really illusory for it is often , 
impossible for him to know what -had caused the loss of the goods 
between the time when he delivered them into the hands of the 
railway company’s servants and the time when they ought to 
have been delivered at the other end of the journey. It was 
practically impossible for him to prove wilful misconduct on the 
part of: the company’s servants.” The opinion is widely held 
that the-terms of the risk notes are one-sided and wholly unfair 
to the public and the prevalent abuses attendant upon railway, 
traffic are, in a great measure, due to the knowledge on the part: 
of the railway servants that their employers have got the benefit 
of an almost unassailable immunity and this knowledge throws 
the daor wide open for. peculation, ‘corruption and misconduct on 
the part of the railway servants in relation to the goods consigned 
for traffic on railways, We ‘strongly hope that the recent attempts. 
to secure an equitable revision of the terms of these risk notes 
would be successful and the commercial public ‘would’ be sdved thé 
immense trouble and loss to which ‘they are daily ‘put in their, 
oe with railways, 2 n os 
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- PALANIAPPA CHETTIAR v. ALAGAN Carry 1921, XLIV 
Madras, page 740, ; of 

.This case is somewhat potable in that the Privy Council 
vohala a custom which was alleged to exist among a particular 
community of Chetties inhabiting seven villages in the Madura 
district of the Madras Presidency whereby when a Chetty, during 
the life-time ‘of his wife, married another wife he appropriated 
out of his property a portion called Moopy for the first wife's 
maintenance, and this portion subsequently descended to her gon if 
she had one and the rest of the property was notionally divided, - 
one moiety going to the son or sons by the first wife and the 
other moiety to the son or sons by the second wife, in other = 
a division called in the ancient law books as Patnibka 
upheld, ~ This kind of division has now. become very rare deen 
though it is frequently mentioned in the Wajtb-ul-arses of various - 
distyictsin Oudb which record the customs prevailing apong 
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the Rajput Taluqdars and zemindars of that Province, The case 
is also notable in that the custom was held to be established 
among a comparatively small caste inhabiting seven contiguous 
villages only, and though the evidence adduced to prove it was 
somewhat scanty their Lordships were very much influenced by 
the consideration that the custom of Patntbhag is not 
unknown to Hindu Law and is generally known to prevail in 
southern India, - f ` 


a 





.. VEDACHELA MUDALIAR v. SUBRAMANIA MUDALIAR, 1921, 
XLIV Madtas page 73. 

This is a very important case, The question was whether 
under the Mitakshara Law a maternal uncle succeeds in preference 
to a son of the paternal aunt. Both the claimants were Atmabans 
dhus and it'was argued on behalf of the maternal uncle that both 
on the ground of nearness of blood and of superior efficacy of 
ablution he was the preferable heir, The High Court bow- 
ever rejected his claim on the ground that as between the Bandhus 
of the same class those descended ex parte Materna are to be 
postponed to those ez parte Paterna and this decision was foun- 
ded upon some earlier decisions of the Madras High Court, 
Their Lordships of the Privy Council have howeverin an ela- 
borate judgment held that as between Bandhus of the same class’ 
io such rule is applicable. Their Lordships approve of. the 4th 
proposition laid down in Muttuswamiv. Muttu Kumar Swami 
(1893), XVI Mad, 23, that between Bandhus of the same class 
the spiritual benefit conferred’ on the propositus is a ground of 
preference, Their Lordships further held that the claim of the 
maternal yncle may also be supported on the ground that he 
is the nearest Sapinda and according to the ancient rule “to the 
nearest Sapinda the inheritance next belongs” he would undoubted.- 
ly be entitled in preference to others, Itis also to be noted that’ . 
their Lordships doubted: the correctness of the table of succession’ 
in the current text books on -Hindu Law including Sarbadhi-! 
kari’s Law of Inheritance and those of Mayne and Bhattacharji, ° 
The law relating to Sapinda relationship has lately been thoroughly 
expounded by their Lordships, see Ram Chander v. Vinath 
(1915), XLII Cal. 384, and Budhdhka Singh vs, Laltu Singh 
(1915), XXXVII All. 604. It may now be taken to be settled 
that in the Mitakshara Law of succession the doctrine of spiritual 
benefit plays a very important part and, as between relations of 
the same degree, is the decisive factor in determining the preferen- | 
tial right to succession, : . K 
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'. ‘Leading ‘casés on the Hindu Law of Debts and Transfer with 
Shashtric Texts and Notes by M. L. Agarwala, LL.”D., published 
by Lala Ram Narain Lal, Law. Publishers, Allahabad, 1922. . 


ʻa Dr, M.‘L.-Agarwala is‘ wellknown iù these provinces anti ‘but- 
side as the author of several admirable Jegal text? books’ and 
commentarjes. . His treatise on the, law of pre-emption and -his 
well-known commentaries on the Civil Proçedure Code have won a 
place for'themselves in the ranks:of, the Indian legal literature. 
He has now prepared a book on Hindu. law similar to that. of 
“Smith's ‘Leading Cases” and “White and Tudor’s Leading Cases”, 
ee think that there wasa great need for a book of this description, 
The Hindo law as administered in the British Indian Courts is 
almost entirely case-made law, It is true thatthe cases, proceed, 
upon the ancient Sanskrit texts, but during the century and a half, 
that, the British Indian; Courts haye been in existence those texts, 
have been the subject of interpretation, explanation and, amplifica. 
tion, and at-the present, dayzjt ts. really unnecessary in most,caseg to, 
go back tọ the original authorities;and one has to content R 
with .the law as laid down in`the leading cases on, each particular, 
branch of.Hindu law. In this-view we:respectfully agree with the, 
author that the Hindu law particularly, adapts itself.to a treatment’ 
based on the discussion ofthe leading cases and its subsequent, 
deyelopment. In Hindu, law certain cases are well-known as being. 
the foundation of the whole of the existing law on the subject, Dr,- 
Agarwala has noticed and reproduced in extenso eighteen cases pn` 
the subject. Seventeen of them are decisions of the Privy Coun: 
cil... The 18th, Debi Prasad Chaudhri v. Gulab Bhagat, is a- Full. 
Bench deçision of the Calcutta -High Court wbich has been ap-; 
proved by their Lordships of the Privy Council. It is unnecessary. 
to say that the learned ‘author has devoted great industry and 
skill fo bis work. All the appropriate cases have been duly noticed. - 
and the statement of the law is accurate and lucid, Nor-has thè- 
author spared well-directed criticism where nécessary.--We lave’ 
no doubt whatsoever that this book will serve an extremely usefil 

purpose. -The present book deals with the powers of managers of: 
Hindm families, including the father, over the joint family pro- 
perty, the’ pious duty of the son to discharge his. father's debrs and. 
the powers of transfer exercised by Hindu widows, These are the 
most contentious matters which come up frequently in every-day 

litigation. We commend this-beok to-the notice of the profession, 
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The Law of Limitation by K, J. Rustamji, 3rd edition, revised 
and enlarged, annotated up to December 1921, Lahore, Empire 
Law Publishing Society, 1922. 


It is needless to say anything at length in regard to this book, 
It is recognised on all hands as one of, if not indeed the leading, 
Indian text book on the law of limitation, The industry, the 
research and the great skill bestowed upon it by the learned author 
has rendered the work one of unsurpassed excellence and supreme 
utility, The citation of cases is extraordinarily full. Indeed, one 
ig some times tempted to say that some of the cases may have 
been left dnnoticed without any detriment to the completeness 
of the expdsition of the law. It is needless to say that Mr, Rus- 
tamji has brought the work up-to-date, It has thoroughly been 
revised and is further enriched by a notable foreword by the 
Hon’ble Mr. JUSTICE WALSH of our Court, There is a very full 
addenda, and some of the cases have been introduced by the 
author in his preface. The book remains as handy as usual, and 
we have no doubt it will be found as useful, and indeed as in. ' 
dispensible, as ever in the library and in the court, 





The Annual Indian Digest for 1921 by V. V. Chitale, B, A,, 
LL. B., High Court Pleader, Nagpur, Commercial Press, Madras, 
1922. 

This is a supplement to the well-known Indian Digest for 
1919-1920 published by Mr. Chitale last year. That digest has 
deservedly won a high place for itself and has proved exceeding- 
ly useful. This supplement for 1921 has been compiled on the 
same lines and is equally full, complete aud accurate, There 
are numerous cross references as also headings and sub-headings, 
The get-up is very neat, 
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SIR GEORGE KNOX. 


On the morning of 20th July, 1922 came the tragic news of the 
death of SIR GEORGE KNOX, a retired Judge of our High Court, 
at Naini Tal, The Honourable the Chief Justice and all the 
Honourable Judges and members of English and Indian Bar 
assembled in the Sessions Court Room and feeling references 
were made by the Chief Justice as also on behalf of the Bar 
Library and the Vakils Association, | 


Sir George Knox came ovt to India as a member of the 
Indian Civil Service in 1865 and after serving as Assistant 
Magistrate, Judge Small Cause Court, District Judge and Legal 
Remembrancer to Government, was appointed a Judge of the 
High Court of Allahabad in 1890, He retired in January, 1921 
after a unique record of 55 years’ public service, In his death these 
Provinces lose a distinguished Judge, a veteran educationist, a 
profound scholar and a true Christian, Until a few years before his” 
retirement, he was in the enjoyment of his full judicial intellect, 
and many of his judgments which adorn the pages of the Allaha- 
bad Law Reports bear abundant testimony to his vast learning 
and his intimate knowledge of the manners and customs of the 
people of this country, which enabled bim to arrive at right con- 
clusions on intricate, questions of fact. Outside the High Court, 
he rendered most useful service to the Allahabad University and 
was its Vice-Chancellor for some years, "As a Judge he was 
extremely patient and polite and had never been found to be 
rude or unkind to any member of the profession, senior or junior, 
who practiced before him, We wish to express our deep sym. 
pathy for Lady Knox and his son, MR. K. N. Knox the Collector 


The Hon’ble Judges and the members of the Bar of the High 
Court of Allahabad assembled inthe Sessions Court Room, on 
Thursday, the 20th July, 1922, at 2-30 p. m„ to mourn the death 
of Sir G, E. Knox, 


Sir Grimwood Mears, in opening the’ proceedings, said -that 
a faw hours ago there had passed away, in Nainital, an 
Englishman whose recasd in thig country was unigue, Sir 
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George Edward Knox. came out to India in 1865 as a young 
civilian and after working for 26 years in that capacity, he became 
a Judge of the Allahabad High Court, and held that office for 30 
years, The career of a civilian or a Judge in the judicial service 
of 30 years could be regardedsas a fine life work; Sir George 
Knox carried the burden of both and when he became a Judge 
of the High Court, he found time to devote to very many bene- 
ficient activities, His name was a household word in these Pro- 
vinces, and in the city he was beloved by all classes and every- 
body realized that he loved the people amongst whom he lived. 
In the High Court his sympathy and encouragement to generation 
after generation of lawyers bought him the sincerestaffection of 
everybody, In conclusion, the Chief Justice offered, on behalf 
of the Judges, their sincerest sympathy to Lady Knox and her 


family. ‘ 


. Mr; Agha Haider, representing the English section’of the Bar, | 
spoke next. He observed that his heart was too full to enable 
him to dwell on the subject at any lengtb, To say that Sir 
George Knox was merely a Judge of the High Court was, in the 
speaker's opinion, to undervalue his merits. He was, first and 
foremost, a scholar—a man who loved learning for the love of 
learning. He found time, in the midst of his duties, to study 
Arabic, Persian and Sanskrit, He knew Hebrew very well and 
took great interest in the archaeology of this country, As a 
Judge he attached great importance to get original documents 
read out, because he knew Urdu as well as any Indian, One of 
his specialities was his great mastery over the problem relating 
to landlords and tenants with whom he had come into contact 
at firsthand. Mr. Haider did not feel ashamed in saying that 
they felt as children while arguing cases relating to landlords, 
before him. He was also the Judge who contributed most 
in the matter of stabilising the mutual relations of tenants and 
landlords, It would be an act of presumption if he (the speaker) 
referred to one trait of his character as a great Judge. Sir 
. George Knox always admitted his mistakes,“ 


All Judges were repositories of law and the High Court Judges 
were particularly learned, There bave been great Judges in the 
past and even at present, but Sir George Knox would be remem- 
bered for one outstanding quality of character—he was a perfect 
gentleman, He had never heard one unkind word escaping his 
lips. He was always courteous to everyone, They always felt 
certain that they would get a kind and patient hearing of their 
cases, His grand old manners and his patriarchal ways touched 
their hearts, They saw something parental in him and worked as 


children before him. 


Apart from being °a good Judge, Sir Knox was also a 
ood Christiansand they certainly liked him all the more for that, 
is benefactions were great and many, Mr. Haider concluded 
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by saying: “Oùr hearts are too full and there are some sorrows 
which are best expressed by silence, Please associate the mem- 
bers of the Bar too in expressing grief to Lady Knox.” 


Babu Durga Charan Banerjee, speaking on behalf of the 
Vakils’ Association, associated himself with all that had fallen 
from Mr, Agha Haider's lips and offered the humble tribute 
of respect of the Vakil Bar to the memory of one who was a 
unique personality in these Provinces and who had won the love, 
the respect and the admiration of all who came In contact with 
him. His record of public servicesin India and as a Judge of 
the High Caurt was absolutely unique. He was appointed Judge 
of the High Court in 1890, and during the three decades and more, 
Sir G. Knox had given what was best in him to the service of his 
King and country, in administering justice and affording relief to 
those whose destinies of life and property were entrusted to him, 

. His unfailing courtesy to all who came in contact with him in 
court and outside the court and his earnest and honest desire to 
do justice between man and’man would, the speaker remarked, 
ever be cherished and enshrined in their hearts. It could very 
properly be said of Sir George Knox, which can be said of very 
few Judges, that he preserved a calm and judicial temper in 
Most trying circumstances and he was never known to have 
uttered one unkind or harsh word tothe members of the Bar, 
junior or senior, Mr, Banerjee had known him as a Judge of the 
Small Cause Court, as a District Judge, as Legal Remembrancer 
and as a Judge of this Court from the day that he took his seat 
to the day of his retirement and during all these years he never 
forgot the dignity and majesty .of his position, A great Judge, 
and a great educationist, a prince and saint amongst men anda 
foremost citizen in the social life of Allahabad, he was an embo- 
diment of many noble qualities of head and heart. His death 
had created a universal chorus of regret throughout the Province 
and among his innumerable friends and admirers. In conclusion 
Mr. Banerjee offered humble and respectful condolence of the 
Vakil Bar to Lady Knox and Mr. K. N. Knox and prayed to . 
God that his soul might rest iu peace, 


The Chief Justice then announced that all the Courts would 
rise as a mark of respect and the meeting terminated, 
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The Law of Civil Appeals in British India by Dr, Nand “Lal 
B. A, LL, B. (Cantab) LL. D., 1922, Lahore, Law Journal Pregs. 


This is a treatise in which the author has endeavoured to. 
present the existing statutory and case law on tha subject of 
civil appeals, The book is divided into several chapters. Chapter 
I isan exhaustive commentary on sections 96, 97, 98 and gg and 
- Order XLI of the Code of Civil Procedure, Tne second chapter 
discusses the law relating to second appeals, The next four 
chapters deal with appeals from appealable orders, appeals to the 
King in Council, pauper appeals and appeals from decrees based 
on award, The succeeding chapters deal with appeals provided 
by special statutes such as the Indian Succession Act, the Regis-- 
tration Act, the Incometax Act, the Provincial Insolvency Act, 
the Indian Railways Act and numerous other acts of similar 
description, So far as the commentary on the matters included 
in the Civil Procedure Code is concerned, though the notes are 
clear and lucid, full and accurate, yet the whole discussion covers 
familiar ground and’ the author himself has acknowledged the 
great assistance he has derived from the existing well known com- 
mentaries on the Code of Civil Procedure, The book, however, 

we think is of special value inasmuch asit collects in one place 
' ina convenient manner the right of appeal given by a large 
number of statutes of more or less general importance The 
learned author has trcdden new ground and the book is first of 
its kind, We have no doubt it will serve a very-useful purpose 
and prove of great utility both to the Bench andthe Bar, The 
get up is good and the price moderate. 


The Indian Stamp Act by B, B. Mittra, B. A, B. L. 1922, 
M. C. Sarkar and Sons, Calcutta. . 


Mr, Mittra is a well known commentator and his books on 
the Transfer of Property Act and the Criminal Procedure Code 
have.met with well deserved success, The present volume isa 
commentary onthe same lines on the Indian Stamp Act, There 
are notes appended to each section, concise, accurate and clear, 
The appendices are very valuable, They contain the various 
notifications by the Government of India and by’ the Local 
Governments including the Government of the United Provinces 
of Agra and Oudh, The book isa very handy one and should 
prove useful for every day use. : 
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THE CASE ©F CONGRESS COMMITTEE. 
(G: S.) 

When the political atmosphere issurcharged, it is perhaps difficult, 
in- discussing. or deciding political cases, to separate their, political 
aspect.from what may be eailed the.strictly judicial, .But in consider. 
ing. a, question. of law, no political considerations should be allowed 
to..weigh-with a Judge, specially: a Judgeof the High.Court. . It.is 
immaterial whether-the aocused person denies or accepts the autho. 


“rity-of.the.Court, . Fhe duty ofithe Judge is to.decide.the, question 


before. him. -Suppose in a murder case. the: accused denies the 
authority of.the court passing the sentence of death, Can.the High 
Gourt refuse to read..the, papers which«come before-them on -that 
ground ? It is:submitted.not. -Once.the case comes before a High 
Court Judge; he cannot -refuse to decide. the , question of. law.on 
the ground that.the accused denies his authority. 

«Fhe same.rule’will- apply*to casesotherithan murder cases, 
Unider section 439 0f Criminal. Procedure.Code i a.icase’ can=‘come 
before a High Court otherwise than oni an:application':by the 
‘accused, „A thiid .party.can brigg it up io-revision, In factthis 
was. decided. by MR. JUSTICE.STUART himself-in.the recent case of 
the 55-members.of. the Provincial Congress Committee brought 
before him by Babu Narain Prasad Nigam, But .it -is.submitted 
he was .wrong in refusing to entertain the-application.on.the 
ground. that his „authority was: denied-.py -the accused, .Tisis 
remark of the learned; Judge was most unfortunate as it savours 
of political bias, 

Tho Judge also.remarked that. the questions. ofijaw.raised were 
ofa.technical..nature, Let us, therefore, examine these) questions, 
For a. proper understanding of.these. questions certain: facts. have 
to be borne in mind, These. we take from tthe Magistrate’s; judg- 
ment :— 

* By Notification No,:2932,:dated the 2@adiof:November 1981, 
the Congress Volunteers were!deolared ‘by the U. P» Government 
an illegal: association ander the Grimival Law Amendment Act, 
and:thecresolution was. duly-publistved) in: the:Gazette, 


' "On the rth of December, 1921;'the Superintetident of'Pélice 
of Allahabad went to'the office ofthe Provincial ‘Congress’ Com- 
mittet: to-examine the registers of the-Comniittéd in the course 
ofzan investigation Into. a:case, . Thesmain room oftthe bitiding 
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was a large one divided into two parts by a screen of Almairas 
and curtains, In one portion of the room he found about 60 
persons assembled. They went on ‘with their meeting while he 
examined the papers and registers in the other, portion of the room. 
The members of the Committee present ‘discussed and passed a 
number of resolutions, The Superintendent of Police’ and the 
officials with him, heard clearly the resolutions which were passed, 
The Superintendent of Police was of opinion that these resolutions 
contravened the provisions of the Criminal Law Amendment Act 
arid, at the close of the meeting, he asked the Chairman, Murari 
Lal, whethér the resolutions had been passed: at the ineeting and 
reduced to writing, Murari Lal, accused No, 1, replied in the 
affirmative and handed him the paper Ex. (1) Ex. a) is in Urdu 
‘atid ‘was read out in the court, The purport of the resolutions 
passed is that all members of the Provincial Congress. Committee 
-zand of the executive committees of District, Town, Tahsil and 
Village Congress Committees must immediately enroll theni- 
selves by signing the Volunteer’s pledge, that District Congress 
Committees must publish the list of Volunteers by the 2oth-of 
December and send a copy to the Provincial Congress Committee ; 
that all District Congress Committees must adopt Civil Dis- 
obedience in respect of the Criminal Law Amendment. Act by 
eorolling themselves and lacs of Volunteers ; and must send out 
parties of about twenty volunteers to patrol daily in every town, 
tabsil and village; and these patrols shall picket foreign cloth 
shops and perform any other duties required; that if such pro- 
ceedings are interfered with by any Government Orders, District 
Congress Committees shall have authority to order Civil Dis. 
obedience in respect of these orders, 


“ The Superintendent of Police then ordered all persons present 
‘to consider themselves under arrest. Before arresting them 
individually, he questioned each mau as to whether he was en- 
titled to vote in this meeting, and had voted for or supported the 
resolution. He arrested only those persons who replied in the 
affirmative to both questions, He asked each man his name and 
the Kotwal wrote down the names, The list of names has been 
filed as Ex. (2). are 

“The second witness for the prosecution, Syed Tasawar Hussain 
the city Kotwal, has corroborated the evidence of the Superin- 
tendent of Police in all particulars. Mr. Fergusson, the Assistant 
Superintendent of Police is the third prosecution witness. and 
has stated that all the 55 accused were arrested in his,presence, 
and. that be has satisfied himself that they and only they were 
placed im the motor lorries, and that the motor lorries were 
closed to prevent ingress or egress, before being sent off to jail, 
He deposes that the lorries duly arrived and the prisoners were 
disembarked, and their, names entered in the gate register of 
which he has given a certified extract exhibit. 


“A charge*was framed and read over to all the accused, fitst in 
English, and’`in ree Thereafter eactr of the accused was, asked 
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individually,- whether he pleaded guilty or not guilty, whether he 

wished to cross-examine prosecution witnesses and. whether he 

wished to call any defence. Most of the accused replied that they 

did not wish to answer any question, or made no reply at all, 

After the prosecution case was closed, I asked the accused persons 

whether they wished to make any further statement. Twenty 

of them made certain statements, For the most these statements 

merely amounted to saying that they did not.recognise the Court as 

a court, or Government asa government. Certain of them stated 

that they had no statement to make to the court but that they 

had statements to make to their brothers and public generally.- 
Such haranfues I declined to record on the ground that they were, 
irrelevant and that asa Court I could listen to no statement 

which was not made to mein that capacity, Jiwa Lal Dwivedi, 

accused, protested that the full statement of his companion had 

not been written by the Court, I placed this on record,. The 

explanation is the one already given, I was careful to record all. 
relevant statements made by the-accused, except for one or two. 
remarks which were indecorous, Ganpat Sahai was the only one 
of the accused who argued whether he and his companions had 

committed an offence or not. His argument is that they confined 

themselves to the resolution, and that these in themselves were 

not offensive. His point’ was made clear by an analogy, If he 
resolved to commit theft or murder but did nothing to that end, 

he would be guilty of no offence, But this analogy does not hold 

good, If he and,a number of others conspired together to commit 
murder, the conpiracy by itself, without any further schon would 

probably be an offence, 


“In this case the point at issue is simpler stiil, The, accused 
are charged with managing or assisting in’ the management of an 
illegal association, l do not think that any one, who im artially 
reads the resolutions passed, can question that. the Committee 
was actually engaged in the management. of the affairs of the 
iNegal association,” 


For these reasons be convicted all the accused of the offence 
charged. 

The grounds taken in revision, among others, were firstly that 
no offence was committed within the meaning of the Criminal 
Law Amendment Act, and, secondly, that the case was decided on 
inadmissible evidence. Surely these’ were not technical pleas, 
If no offence was committed, the conviction was bad and the 
accused must be set at liberty. 


The offence under the Criminal Law E A Act is not 
a cognizable offence, A police officer cannot arrest without a 
warrant, In this case the police officer happened to-he presėnt 
when' the resolution in question was being discussed. He had not 
warrant with him but he arrested almost all the members of 
the Committee presènt, The arrest was, therefore, illegal, ‘-' 

The evidence produced was that of police offtcers present to 
whom some of the accused made certain statements, These ‘proved 
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nothing:-but these statements and that a certain meeting; was. 
being héld. They did:not--even- know. or. identify. the accuseds: 
Could such an: evidence- have been admitted-in cases: which were. 
nat political ? ` It -is) submitted noto If a. case-is .decided, on. 
inadmissible evidence, the appellate court:will certainly intesfere, ». 


But let us see if on the evidence produced any offéince could: 
have -been made out. Atthe most it amounts to this, that thè 
accused -advised certain committees to form Volunteer organisa- 
tions and enroll’as many volunteers as possible, Can-this by any 
stretch’ of ‘imagination be said ‘to be managing an association? 
För managing an association the association must be ih existence, 

. Unitess-the committees for whom this advice was meant acted om- 
it and formed those associations the accused could not be said to be 
even helping inthe management. In this particular case even 
the -advice did not reach the committees for whom it was: meant. 
The associations, therefore, had not comé into existence’and could: 
not be managed by the accused, If our contention is right; which’ 
we submit itis, then the question raised in revision went to the 
root of the whole matter and was not a technical one. 

The Magistrate was not quite sure if the accused ‘could be 
convicted, ‘of conspiracy but when the Government, acting upon 
the advice of some of their counsellers, referred the case to a 
Judicial Commissioner that officer laid down that “as they agreed 
by resolutions to do or cause to be done an illegal act which in 
itself is an offence, they were guilty of criminal conspiracy, an 
offdace punishable under S. 120 B of the Indian Pénal Code”, We’ 
will, therefore, deal with that part of the case also, The section ` 
runs thus: 

“When two or more persons agree to do or cause to be done :— 

(1) an illegal act, 

(2); po aot whioh is not illegal by illegal means, 

Such an agreement is designated a criminal conspiracy :— 

Provided that no agreement except an agreement to commit an offance 


shall amount to oriminal conspiracy unless some act besides the agreement 
is-done by. one or-more:parties to such agreement in pursuance thereof. 
Evplanation—It is immaterial whether the illegal act is the ultimate 
object,of aaoh agreement. or is merely incidental to, that. objpot.:’ 
While:-introduging the . Bil: to amend the Indian Penal. Code 
in 19r3 by. incorporating Sections.120 A and 120 B;it was. clearly 
stated in-the statement:of Objects and Reasons, with v particular 
reference to the above proviso, that “the present Bill is:designed 
to assimilate the.provisions of the Indian Penal: Code- to -those 
of the . English Law. with the additional safeguard that in, the; case 
ofa conspiracy ‚other than, a conspiracy: to commit an. offence, 
some .overt act is, necessary to bring the conspiracy within the 
purview of the Criminal Law”, It is thug obvious,.that the Legis- 
lature bas,.drawn.a clear,.distinction between, an agreement to 
commit an offence and. añ agreement of, which either -the, object 
in view or the wethods,employed_are illegal and these, therefore, do 
not. constitute an offence., In the case of the former, the, criminal 
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conspiracy js completed.by the act of agreement; in the case of the 
latter there -mystsbe some act done by, one or mare of the parties, to 
the, agreement .to effect the, object thereof, that is, there must.be, 
an ovest.act. It cannot-be gainsaid that,:by, their,.resolution the 
members of the Provincial Congress Committee did not enral them-, ` 
selves or otbers as volunteers nor did they do any other illegal 
act whatsoever. At most they simply agreed that:members- of 
the District Congress Committees: and other Congress Organisa- 
tions should enlist themselves and others as volunteers and organise 
vojunteer-corps, It is equally incontestable’ that the resolution 
was never- ¢arried into effect. lu fact, hardly the ink ‘was dry 
on the papef on which it ‘was written that certain overzealous 
Police officers arrested them. It is,. therefore, submitted that, 
in view of the proviso to S,120 A, I, P, C., the resolution passed 
by the members of the Provincial Congress- Committee--did:‘not 
amount to committing the offence of criminal conspiracy, 


Granting, for a moment that the.agreement of the members, 
per sé, without.any.overt, act, amounted to criminal conspiracy, 
there is the, other question whether. a conviction uuder-the Criminal 
Law:Amendment, Act could be altered to. one under the., Penal 
Code. [t is.submitted thateven an appellate, court-could.da na, 
thing of,the kind, much less the executive government, 


It does not admit of any doubt that the only statutary pro- 
vision under which an appellate court can ordinarily “altér the 
conviction. and maintain the sentence” is Section 423 sub-section 
(1) clause (4) (2)-of the Criminal Procedure Code. But the crucial 
point is how’ and when can this power be exercised. Ini the 
case of Pddmanaba Payi Kanniah v. Emperor (20.M. L, J., 84) 
their Lordships, JUSTICES MUNRO and ABDUR ‘RAHiM, clearly 
laid down that the power to alter.a finding given to the appellate 
Court by section 423 of the Criminal Procedure Code should ‘not 
be used arbitrarily but only in accordance with Sections 237 and 
238 of the Code, These sections are as follows :— 


Section .23%: If in the case mentioned. in:Section 236, the 
accused is,charged.with one offence, and it appeays in evidence 
that he committed .a different offence for, which be. might, have 
been charged under the provisions of that section, he may -be 
convicted of -the . offence which he is shown to have committed 
although he was not charged with it, 


Section 23%- (1) When -a person is charged with an offence 
consisting. of several particulars, a combination of some only--of 
which constitute -a complete minor offence and such combination 
is proved but ‘the.‘remaining particulars are not proved, he:ma 
be convicted of the -minor offence although he .was; not- charged 
with Jit. > 


(2) When a-.person is charged with an offence and “facts 
are proyed, which seduce it to a minor pffence, he may be.convicted 
of the minos offence although he is not charged. with it. 
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(3) Nothing in this section shall be deemed to avtherise a 
conviction of any offence referred to in Section 198 or Sectién 199 
when no complaint has been made-as required by that section, 
As the Section 237 makes reference to Section 236, it is well to 
reproduce it here, ~ 


Section 236. Ifa single act or series of acts,is of such a nature 
that it is.doubtful which of several offences the facts which. can 
be proved will constitute, the accused may be charged with having 
committed all or any of such offences, and any number of such 
charges may be tried at once or he may be charged in the al- 
ternative with having committed some, one of the said offences, 


I Applicable only to Cognate Offences. 


Section 238, obviously, has no application to the case of the 55 
members of the Provincial Congress Committee, We have, there- 
fore, to confine ourselves to Sections 236 and 237. It is apparent 
from the wordings of these two sections as well as from the illustra- 
tions thereto that they apply only to cognate offences. As early as 
Januaty, 1887, a Bench of the Allahabad High Court, while discus- 
sing the applicability of these two sections in the case of Queen 
Empress v. Narotam reported at page 95 of the Allahabad Weekly 
Notes for 1888, laid down as follows :—“Section 236 and 237 of the 
Code of Criminal Procedure refer, as shown in the illustrations, 
to cognate offences, such as theft and criminal breach of trust and 
do not relate to offences of so distinct a character as are murder 
and theft.” Again in.the well-known case of Queen-Empress v, 

- Karpowda reported in I. L. R, 19 Bombay, 51, it was observed 
by Justice Ranade at page 71 of the Report that in cases under 
Sections 236,237 the charges must be ejusdem generio ie, they 
must fall under the same or similar class of offences, Similarly 
in Croft v. Queen-Empress, 1, L. R., 23 Calcutta, 174, the following 
dichim, finds place :—“It appears to us that section 236- of the 
Code of Criminal Procedure contemplates a state of facts consti- 
tuting a single offence but it is doubtful whether the act or acts 
invalyed may amount to one or other of several cognate offences.” 


Keeping the above principle in view PETHERAM, C. J., in re 
Queen-Empress v, Imdad Khan, reported in I. L. R., 8 Allahabad, 
120 remarked at page 129: “ Ít appears to me that Section 423 
only empowers an appellate Court to alter the finding within 
certain limits and upon a particular charge, For instance, there 
may be a finding of murder upon a charge on which there might 
have been a conviction for manslaughter; and, in such a case, 
tbe appellate Court may alter the finding from murder to man- 
slaughter, Such, a course would be proper only where both find- 
ings were equally consistent with the charge upon which the 
appellant was tried, ” Next, in the case of Lala Ojha v. King- 
| Emperor, reported in 3 Calcutta, Weekly Notes, 653, the question 
of the jurisdiction of an appellate Court to alter a finding while 
maintaining fhe sentence was exhaustively discussed by *their 
Lordships of-the Calcutta High Court afd it was laid down thus;— 
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“It weuld obviously be improper and unfair to an accused that 
on his appeal he should be convicted of a more ‘serious offence 
to which he had never pleaded on the trial and there are many 
instances on which the injustice of such a course would be so 
patent that we need not name them—this would particularly 
be so if the offence which the appellate Court might consider to 
be established was not cognate to the offence of which he had 
been tried and convicted and it would also be so if there were 
circumstances of aggravation of an offence to which the accused 
had not pleaded.” Further in re Ganesh Krishna, reported in-12 
Criminal Law Journal, 224, it was expressly held by PRATT, C. J. 
that “section 236, Criminal Procedure Code, applies to those cases 
only in which the prosecution cannot establish exclusively any one 
offence but is able on the facts which can-be proved to exclude 
the innocence of the accused and to show that he must have 
commited one of two or more offences, Offences charged in the 
alternative arise out of the same delictum and are, therefore, neces- 
sarily cognate offences ”, 
II And where the accused had pleaded to tt at the trial. 


There is a similar agreement among all the High Courts that 
in‘exercising the discretion under ‘section 423 sub-section (r) 
clause (0) (2), the appellate Court should also see that the charge 
to what the conviction is to be altered must be one to which the 
accused had an opportunity to plead at his trial, The ruling of 
the Hon’ble Judges of the Calcutta High Court in re Lala Ojha, 
already quoted fully substantiates this proposition of law. Coming 
nearer bome we find the following pertinent observations in the 
case of Queen Empress v. Amrit, reported at pages 86 and 87 of 
Allahabad Weekly Notes, 1890 :—“Of course, the exercise of that 
discretion entrusted to a court of appeal must be regulated largely 
by a consideration of what was the nature of the evidence in respect 
of the charge upon which a person was convicted and does. that 
evidence reasonably support the particular charge to which thie 
former charge is to be altered and would the accused person be 
in any way prejudiced or injured by the alteration of the charge,” 
Farther in re Debi Singh and others v, King-Emperor, reported in 
30 Indian Cases, 151, MR. JUSTICE OHAMIER, sitting on the Criminal 
Bench of the Allahabad High Court, while commenting on the 
improper exercise of discretion of the Sessions Judge in maintain- 
ing the sentence by altering the charge from section 147 to section 
325, emphatically observed:—“ In my opinion, the powers conferred 
by the Code of Criminal Procedure upon a Court of Appeal are not 
intended to be used in the way in which they were used in the 
present case, A totally new case was sprung upon the accused 
by the court of appeal and the accused were given no, proper 
notice of the charge which they had to meet,” 


As-a matter of fact the High Courts Jay so much stress on 
observing this'salutary principle of law that in cases of the slight- 
est deviation therefrom, they have invariably quasked the: convic- 
tions „and sentences of the accused. In re Swbramanya Iyer 
e e 
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treported'i? > Criminal Haw Journal, 406, their Lordships JUSTICES 
*BENSON: atid’ MILLER went so-far asto hold!?that the @lrerationof 
‘thecharge of ‘criminal breach of ‘trust to ‘one-of cheating, to:which 
the-accustd was'not: called upon’ to:plead,' was itlegal, Similarly 
in'the-cases of -Genn Manji v.' Emperor, reported in 15¢ Criminal 
Law ‘Journal; :704 and. Harnaran Sardar v. “Emperor ‘reported ‘in 
6 Criminal Law: Journal, 42,'the Hon'ble Judpes:of the: Calcutta 
4Higt Court cledrly-taid down that the alteration of clrarpes from 
iwéction r47'to 323” was -not'permissible ‘under: ‘section 423! of the 
‘Griminal Procedure Còde; unless the accused had:an “opporturiity 
-to defedid themselves: on'the altered charge. 


“Tt requires no ‘argumentation to show ‘that none bf ‘the two 
essential conditions „wbich, as demonstrated ‘above on` higtrest 
‘legal authorities, must be ‘fulfilled before an appellate court’can 

exercise ‘the power of.maintaining a sentence’ by altering the 
charge, is present'in the case of the 55 metnbers ofthe Provincial 
Congress Committee, ` It'must be ‘plain to the meanest uhder- 
standing that the charge of criminal conspiracy under “seétion T20 
B, I. P. C,*is notcognate tothe charge of “mamaging-or- assisting 
inithe » ‘management ofian illegal, association. evs, the Congress 
‘Volunteers, .undersection 17 (2) Criminal Iaw Amendment Act, 
of: which:they wrongly-stand convicted ‘today, That the.aocused 
did not’'defend sthemselves against the: surprising.. charge. of cri- 
‘minal ‘conspiracy nor were they givennany naotice. of! it -is,of 
course, self-evident, Ası aon-cooperators, they. didinot -plead 
evento the-charge of which they «were. convicted: auch dess to 
onerthe contingency of: which they -could mot possibly. dream. of. 
Incthe: absence, then, of the twovlegal requireatents absolutely 
essential forthe exercise . ofthe -appellate; powers. conferred. by 
section 423 ‘sub-section (1) clause (4) (2), to say:-that the. convic- 
tion. of the. members..of the P, C,.Gommittee couldybe «maintained 
by talteration of: the ebarge inthe: appellate Courtids, if Imay 
say so without disrespect, to:betray: a wantof properappreciation 
of thesgros;s.and. cons of: the case as- welas ai lamentable lack of 
‘accurate acquaintance: with the caseslaw.on the subject. 


In addition ‘to: 'the'*lack -of ‘the -twovindispensable requisites 
which -constitute a cordition ‘precedent’-to the exercise `of ‘the 
power of'thaintaining a ‘conviction -by altering the finding, there 
is another important circunistance in the casein’ question -whick 
would stand-as’ an ‘insurmountable stumbling-block in the “way 
of an appellate court: altering'the conviction from “section 1742) 
Criminal kaw ‘Amendment Act sto one under ‘section 120' B, 
indian Penal Code. The former is a Special’Atct while'the latter 
is d-General one:'and ‘there is no sanction ”éither in'the Intian 
Peral Code'or'in the ‘Code of Criminal “Procedure ‘that: an ‘lter- 
native charge may beframed in‘respect ‘of’ an’ ‘Offence under 'the 
Special:-Act: and -an offence under!ithe 1 Penalt.Code, : On/.the 
contraryyas held in re Ganesh Krishna v? KingEmperor; 10 Jadian 
Gases: 168, “the'provisions: ofi theilaw as togudgmentand puaish- 
mentsinithe cases ofan alternative chargeiare-limited to-..offences 
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under the Indian Penal Code, Section 367 (3) of the Criminal 
Procedure Code contains an express limitation to that effect and 
section 72, Indian Penal Code, is by section 40 limited to offences 
under the Penal Code, The word offencein section 236 includes 
offences under special laws and there is no doubt that offences 
under Special Laws may “be charged cumulatively. But the 
limitations in section 72 Indian Penal Code and section 367 
(3) Criminal Procedure Code seem to indicate that an alter- 
native charge cannot be framed in respect of an offence under 
the Penal Code and an offence under a Special Law”, One of 
the grounds taken in revision was about the severity of the 
sentence, In ordinary cases the term of sentence is in the dis- 
cretion of the Judge; but in this case, it is submitted, that it was 
a question of law which if decided in favour of the accused would 
considerably reduce the sentence passed, Section 120 B, Indian 
Penal Code enacts :— 


(1) Whoever is a party to a criminal conspiracy to commit an 
offence punishable with death, transportation or rigorous impri- 
sonment foraterm of two years or upwards shall, where no 
express provision is made in this Code for the punishment of 
such a conspiracy, be punished in the same manner as if he had 
abetted such offence, 


(2) Whoever isa party toa criminal conspiracy other than 
a criminal conspiracy to commit an offence punishable as afore- 
said shall be punished with imprisonment of either description 
for a term not exceeding six months or with fine or with both, 
‘Now, on the interpretation of Mr, Lyle himself, the action of 
the members of the Provincial Congress Committee in passing 
the offending resolution was, at the worst, to commit or cause to 
be committed an offence against the Criminal Law Amendment 
Act, Their case, therefore, would fall under clause (1) of section 
120 B. and they would be punishable in the same manner as if 
they had abetted an offence under the Criminal Law Amendment 
Act. Tbe penalty for abetment of an offence punishable with 
imprisonment, where the offence abetted is not committed in 
consequence, is provided in section 116 Indian Penal Code which 
runs thus i=- : R 


Whoever abets an offence punishable with ° imprisonment 
spall,*if that offence be "not committed in consequence of the 
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abetment and no express provision is made by this Code for 
the punishment of such abetment, be punished with impri- 
sonment of any description provided for that offence, fora term 
which may extend to one-fourth part of the longest term provided 
for that offence, or with such fine as is provided for that offence 
or with both ; and if the abettor or the person abetted is a public 
servant, whose duty it is to prevent the commission of such 
offence, the abettor shall be punished with imprisonment of any 
description provided for that offence, for a term which ‘may extend 
to one-half of the longest terms provided for that offence or with 
such fine as is provided for that offence or with both, 


If an offence was committed, the accused would, therefore, be 
punishable with a quarter of the punishment provided for the 
offences which they abetted. The offences abetted were either 
under section 17 (1) or section 17 (2) Criminal Law Amendment 
Act. The former is punishable with six months imprisonment 
and the latter with three years, The maximum sentence which 
could be imposed upon them was either 134 months or 9 months 
imprisonment according as they conspired to commit an offence 
under section 17 (1) or section 17 (2) of the Criminal Law Amend- 
ment Act, The longer sentences are therefore clearly illegal and 
it is submitted that the leared Judge was wrong in treating the 
plea as a technical one, f 
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The Law of Legal Practitioners in British India by Harendra 
Chandra Sinha, Pleader, Published by Benoyendra Nath Palit, 
Vakil, 9-1, Musalmanpara Lane, Calcutta, 1922, 


This is a comprehensive book describing the rules governing 
all branches of the legal profession throughout British India, Much 
scattered information js accurately collected and noted upon, 
and the commentary upon the various sections of the Legal 
Practitioner's “Act ‘and other material statutes is informing and 
instructive, The york is=diviced into fourteen chapters, The 
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first chapter indicates the various statutes and Regulations 
which apply in any manner to the legal practitioners in this 
country. The next two chapters specify the various classes of 
legal practitioners, and the rules governing their admission and 
qualifications. The fourth and the sixth chapters deal with un- 
qualified legal practitioners and touts, The fifth chapter points 
out the different ways of employing legal. practitioners. The 
following five chapters are the most valuable in the book.. They 
deal with the privileges, liabilities and disabilities of counsel and 
their authority to bind cliects and the rules.governing their 
suspension and removal from the rolls, These chapters are very 
well-written and will amply repay perusal, The case-law is 
adequately cited and well known text books are carefully and 
appropriately referred to, The last two chapters deal with the 
matter of ‘fees and remuneration and rules of taxation, “In the 
appendix rules of the different High Courts and Chief Courts 
in the matter of qualifications and admissions, taxable fees and 
other cognate ‘matters are conveniently reproduced.- There is a 
very useful index, and an equally helpful table of contents. The 
book is the first of its kind in India and we agree with the writer 
that it should supply a long-felt want, It is desirable that: every 
member of the profession—especially junior members—should 
be thoroughly acquainted with the rules, both written and nn- 
written, which should guide their dealings with their clients in 
the exercise of an honorable calling, and for that purpose we 
commend this book to the notice of every branch of the pro- 
fession throughout India. j 
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The Law and Practice of Income Tax Being a Commentary 
on the Income Tax Act, 1922, by A. V, Visvanath Sastri, B,A.,B.L., 
High Court Vakil, Madras- Commercial Press, Triplicane, Madras, 
1922, Price Rs, 6. 


The Indian Case-law on the subject of Income-Tax is meagre. 
This may be partly due to the fact that an aggrieved assessee 
had in the past no access ‘to the High Court as of right, and 
partly to the fact that the Income Tax Act was so far neither 
very stringent in its provisions nor was it very strictly adminis- 
tered. “The old order has changed, yielding “place to new,” 
Jacome Tax is now regarded as one of the main ‘sources-——and 
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an ever growing source—of revenue; the provisions of the 
Income Tax Act run into minute details,. and-the Act of 1922 
gives a right of appeal to the High Court, With commercial 
and industrial expansion and development, the cases under the 
Income Tax Act will now frequently arise in this country as they 
do in England, Mr. Sastri’s commentary is, therefore, to be 
‘welcomed. It is very well-arranged, notes are accurate and clear, 
and all material anthorities, both English and Indian, are duly 
cited. ~The book is very neat and handy in size and Laceedingly 
well-got-up. We have no* doubt it will prove very useful in-the’ 
offices of lawyers and business-men alike. A working acquain- 
tance with the-rules and practice of Income Tax will save a 
business man from a good deal of tronble and expense, 


Indian Income Tax Act, XI of 1922—P. N., S. Aiyar, B.A., — 
Natban & Co, Mount Road, Madras—Price Re, 1-8, 


Messrs, Nathan & Co; have brought out this Act without 
annotations in anticipation’of the annotated edition which they 
hope to publish shortly, This small book contains besides the 
Act itself the Income Tax rules recently made. The law of 
Income Tax is now so complicated that even laymen cannot 
help keeping a copy in théir private libraries, The. printing. is 
neat and paper good bit the price for a ‘ bare Act’ ‘is rather high, 
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" THE REVERSIONER UNDER THE HINDU LAW. 


The right of a reversioner to the property of the-last male 
holder, after the termination of the life-estate of a female holder, 
is a very important-right under the Hindu Law. No apology is, 
therefore, needed for examining with some degree of fullness 
the nature and extent of this right, and the ways and means by 
which it has been and ought to be recogoldd: and given effect 
to in our present judicial administration, 


Conning the consideration to the typical case of a widow, she, 
for the time being, that is for her life, is the full owner of the pro- 
perty of her husband in her possession, There has never been 
suggested any restriction over the enjoyment of the usufruct_by 
her. With the corpus of the property she can deal as any other 
owner, and an alienation of it, so far as it affects the estate during 
her tenure of it, cannot be questioned on any ground whatsoever, | 
Indeed MR. JUSTICB SADASIV AIYAR has declared that under the 
more ancient and liberal Hindu Law, before it was “ twisted ” and 
“ perverted ” by the commentators, the widow had absolute right 
of ownership in the property just like her husband, being his other 
half in flesh and body, 


Varmma v. Gopal Dasaya, I. L. R., 41 Mad., 659 at p. 676. 


Even in the “ twisted and perverted ” form, “her right is of the 
nature of a right of property ; her position is that of owner” and 
“so long as she is alive, none has any vested interest in the 
succession”, 


a 


Janaki Ammal v. Narayansami, L, L. B.,.89 Mad., 684 at p. 
637,P.0. > 


‘A presumptive reversioner, therefore, or, to use e the term more 
expressive of his position, an heir-apparent, has no semblance of 


. tight in the property, His only relation to it is an apparent like- 


.lihood.of his succession to it. It is no more than the right of a 
Mohammadan or a Christian in his father’s property, or even that 
of the nearest kinsman of a sonless Hindu or, further still, that of 
«the son-of a Hindu in his own lifetime ig the property in which he 
(the.son) has no co-parcenary rights, It isa mere chance and 
possibility of aueceaeions and there is nothing do it which can be 
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` 
made the subject of contract, renunciation, bargain, transfer and 
by itself the basis of a suit for declaration of its existence. 


Section 6, clause (a), Transfer of Property Act, 
I. L. B., 47 Cal, 586. 
Dhoorjetti Subayya v. Dhoorjetti Venkayya, L L. R., 80 Mad., 
201. < 


Amrit Narayan v. Gaya Singh, I. L. R., 45 Oal., 590, P. O. 
Janaki Ammal v. Narayansami, I. L. R., 89 Mad., 634. . 


‘On the other hand, the title of the actual successor after the 
widow's death is a solid and substantial right of property in the 
estate left by the widow, which is subject to all the incidents 
noted above and can be enforced in Court like any other right of 
property, =, 


The question naturally arises, what is the origin of this right 
of the reversioner in the widow’s lifetime, when there is, under the 
general or personal law, no such right to the heir of a Muham- 
madan or a Christian or even of a Hindu, male holder of any pro- 
perty? The Specific Relief Act has introduced into India rights, 
apart from the common substantive, law, which can be enforced 

fin the equity jurisdiction of the Courts on the principle that equity 
“takes that as done which ought to be done, It is hardly necessary 
to state that this law adds to the rights of the people under the 
common law, does not take away any rights existing under that law, 
and does not affect the nature and extent of any right under that 
- law to the ‘detriment of any individual. It is section 42 of this Act 
which has given this right in view of the peculiar estate of the 
widow and the position of the reversioner in her life, which, it 
may be observed, is nothing morethana right of suit, It cannot 
affect, to his detriment, the solid substantial right of property of 
the actual successor to the property after the widow’s death, A 
close analogy will be found of the distinction existing between the 
two rights in (1) the right of a person to obtain the specific per- 
formance of a contract, say, for sale, also enforcible only by virtue 
of the Specific Relief Act, section 12, and other provisions, and (2) 
the right-of a person who actually and already holds a completed 
deed of sale and is entitled to possession of the property comprised 
in it under the ordinary law. Thetwo tights in both cases are 
essentially different, the one a merely personal right non-existent 
but for the section of the Act, and the other a right in real property, 
heritable and transferable and what not, 


This distinction appears to have been overlooked in the case 
of Kesko Prasad v, Sheo Pragash, recently decided by a Bench 
of three Judges of the Allahabad High Court, and reported at page 
19 of the January number of the Indian Law Reports for the cur- 
rent year, 44 All. It cannot be questioned that the right men- 
tioned in Explanation VI, section r1, of the Code of Civil. Proce- 
dure, in the two°stits is the same as “the same title "in the main 
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section. That is to say, the first fundamental condition of the 
application of the section is that the rights in the two suits can be 
said to be “the same title”, If these titles are different a suit bet- 
ween the same persons would not be barred, not to speak ofa suit 
between different persons, whether or not they were represented 
by other persons in a previous suit, Testing it by the analogy 
presented above,.a suit by a person for specific performance of a 
contract for sale is not a suit on the same title as a suit for posses- 
sion of the same property on the basis of a: sale-deed, 


“The title of a successor to the estate after the widow’s death is 
of the ordiimary kind of succession asin any other case, and does 
not involve any point which would elude -the ordinary rules of 
pleadings, procedure or decision, The right of’ presumptive rever- 
sioner in the widow’s lifetime tas, however, been constituted by 
the special section of the Act. Its scope has been defined by 
section 43 immediately following it. “ Right,” therefore, mention- 
ed anywhere else may be this right if the context does not neces- 
sitate either the enlargement or limitation of it as constituted b 
sections 42 and 43 of the Specific Relief Act, ‘Of the rights in the, 
two suits under contemplation, the one in the first suit in the widow's 
lifetime is this right. But the one of possession and immediate 
proprietary title is not that right, not having been constituted by 
sections 42 and 43 of the Act. Section 43 has been casually refer- 
red to in the order of JUSTICES TUDBALL and SULAIMAN referring 
the case to a larger Bench, and in the judgment of MR. JUSTICE 
TUDBALL deciding the case, It has not been shown how the 
view expounded in the case of the bar of section 11 can be reconciled 
with section 43 of the Specific Relief Act, according to which “a de- 
claration made under this chapter is binding only on the parties to | 
„the suit (and) persons claiming through them”, This chapter consists 
of these two sections only, It must be mentioned that the prin. 
ciple that one reversioner does not claim through another has not 
been questioned but has rather been re-affirmed in this case, 


It can be contended with some show of force, though by no 
means deducible from the cases relied upon as shall be presently 
shown, that the right of reversion- is the same of all the presump- 
tive reversioners as it exists in the widow’s lifetime, It appears 
to be an impossible juristic conception, however, that the right of 
the presumptive-reversioner is the same as the right of the. actual ’ 
successor to the estate after the widow’s death. 


Coming to the cases relied upon by the learned Judges, the 
decisions, apart from the oditer dicta, do not touch the point. In 
Varamma v. Gopal Dasaya, I, L.R, 41 Mad., 659, the point 
decided was that a suit by a person born after the alienation is 
salle under Article 125 Schedule 1 of the Limitation Act of 
1908, when brought after more than twelve years from the date of 
alienation as provided by column 3 of the article. The statute 
law “of limitation, like many others, is an arbitfary law and it 
wauld-be vain to try to find basis in logic or substantive law for 
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the articles providing the different periods of limitation for suits, 
applications and appeals, Neither can, conversely, the period fixed 
by the Act be taken as proper and legitimate guides furnished by 
the Legislature for interpreting the substantive law on any ques- 
tion, It is most humbly and respectfully submitted that it was 
not necessary even to touch the vast ground of the substantive 
Hindu Law over which the judgment has roamed, 


The Allahabad case under notice could itself have been decid- 
ed, as pointed out by JUSTICE SIR PARMODA CHARAN BANERJY, 
just in the same way in which it was actually decided, op another 
uncontested and indisputable point, 


Venkatanarayan v. Subbamal, I. L. R., 88 Mad , 406. 


- As to the two Privy Council’ cases; in the first, a reversioner 
brought a suit in the lifetime of the widow, He died pending the 
suit, leaving a grand-son, the only surviving male member in the 
family, who thus happened fo be the next reversioner also after the 
deatb of his grand-father, the original plaintiff in the case, Their 
Lordships held that “the right to sue” survived, Even if it is 
permissible, on this ground, to treat the right of the reversioner to 
be the “same” as of the other, for purposes other than those of 
Order XXII of the Code of Civil Procedure, which was the case 
before their Lordships, the most important circumstance was 
that the right of the grand-father was also the reversioner’s right 
in the widow’s lifetime, as was the right of the grand-son. The 
‘reasoning employed by their Lordships cannot be extended to 
apply, to a very different right of the actual successor to the estate, 


Now their Lordships were considering the question whether 
the particula: provisions of the law relied upon by the applicant 
for substitution of his name in place of the deceased plaintiff ` 
applied to the facts and circumstances of the case before them, 
“What has to be considered,” said their Lordships, “is whether 
the right to’ sue ¿z the words of the statute, survives, and if it does, 
who can continue the action to obtain the relief that is sought "—~ 
p. 412, The italics are, of course, mine, Not only do these words 
show that the remarks and observations in the judgment were all 
intended to apply to the particular case and to the particular 
point and its bearing upon the particular provisions of the statute 
but the enclosure of the words “the right to sue” and “survives”, 
also points to their intention to construe those particular words 
at the particular place where they have been employed by the 
Legislature, Least of all should these remarks have been applied 
to the question of res judicata, against-which their Lordships have 
clearly guarded. “The test of res judicata,” they say, “applied by: 
the Madras High Court seems, therefore, to be irrelevant to the 
inquiry whether the petitioner is entitled to continue the action 
commenced by his grandfather ”—p. 412, S 


In Debi Bakhsh v. Habib Shah, 1. L, R, 35 All, 331, P? C, 
their Lordships bave pointed out the danger of applying the lay 
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intended for one set of circumstances to a quite other and different 
set, 


Janaki Ammal v. Narayansami, I. L, R , 39 Mad., 684. 


The bearing of the other case on the question of res judicata is 
still less, if I may say so with respect. The passages.in the judg- 
ment commencing from paragraph 2 at page 637 of the report and 
ending with the words “ that the estate shall go”, at page 638, and 
specially the last paragraph out of these, point out the distinction 
bétween the positions of the reversioner in the widow’s lifetime 
and after hey death. Again by quoting from an older judgment 
of the Privy Council, their Lordships point out that “ whenever the 
succession opens by the death of the widow, the present decision 
will have settled nothing as to who should succeed”. There can 
be no existence of a legal right without the existence of a person 
possessing or claiming that right, The person who should succeed 
after the widow’s death does not exist in her lifetime, and: there is, 
therefore, no right which he can claim in common with the con- 
tingent reversioners or any other person or persons, within the 
meaning of Explanation VI of section 11 of the Code of Civil 
Procedure. MR. JUSTICE SULAIMAN has pointed out in the 
opening of his judgment that the question has not been decided 
by the Privy Council in the form in which it was decided in this 
case, In fact he shows by a review of authorities that the obiter. 
dicta of the Privy Council on the point lean quite the‘other way. 


KHERI, OUDH. SAIYID ASGHAR HASAN, 
14-7-22, Subordinate Judge. i 


NOTES AND CUTTINGS. 


Perhaps it is not right to use the precincts of a court house 
for purposes other than those for which they are meant, vis., ade 
ministration of justice. Bot they have often been used for sociaj 
functions given in honour ofa retiring Judge with the implied 
conset of all parties. Not many years ago the late Rai Bahadar 
Prayag Das was‘at home’ in the precincts of our own High 
Court where all the Judges were among the guests who included 
some men who had nothing to do with the profession of law. If 
such functions are permissible in case of retiring Judges, we main- 
tain they are also permissible in case of retirigg, lawyers, for 
Judges and advocates are parts of the same machinery, They are 
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also permissible i in case of those lawyers who have given up° prac- 
tice] for ' political reasons, specially when those lawyers happen to 
be such who in their time had shown talents which may sometimes 
he equalled but never surpassed, Courts, specially High Courts, 
should have nothing to do with party politics and we submit that 
the Madras High Court have by issuing the notice to the Vakils’ 
Association laid themselves open to a charge of taking sides. 
Pandit Motilal Nehru’s legal talents are known all over the coun- 
try. When such a talented lawyer from one province goes to 
another province, it is'not uncommon for the lawyers of that prô- 
vince to entertain bim. Social functions given to such „men do not 
. lose their character simply because the lawyer happens to bea 
politician. 


a ee 


JURISDICTION TO CONFISCATE DEBTS.—A sovereign in the 
exercise of his war powers can. confiscate all property of the 
enemy found within his jurisdiction. The right to confiscate 
debts is included. But in modern times, however much this may 
be practised as a matter of military expediency, civilized nations, 
as a matter of international law, have generally abandoned the 
right to confiscate debts due to private enemy individuals, The 
United States has always maintained the right to confiscate debts 
in wartime, but has exercised it only in qualified form. During 
the Revolution, some of the states offered to give a valid discharge 
if debts due to enemy individuals were paid to the state, In the 
Civil War, credits likely to be used in aiding the Confederate 
cause were confiscated, In the World War, the Alien Property 
Custodian was authorized by the President, under the Trading With 
_ The Enemy Act, to require that debts due to, alien enemies be 
paid to him, But this was for custody only, and was sequestra- 
tion, not confiscation, Absolute confiscation of debts ig still 
attempted during insurrections in the smaller nations, What’. 
jurisdiction must be Had over the parties to make confiscation 
valid? 


. A sovereign having jurisdiction over the person or property of 
the debtor has power to take his property equal to the amount of 
the debt. But this would be a mere act of tyranny, unless at the 
same time his obligation to the creditor were validly extinguished . 
so that he would not have to pay over again in another jurisdic- 
tion. The only way of effecting this result is to bring the 
creditor into the same or related proceedings.: If the sovereign 
establishes a claim against the creditor which another jurisdiction 
will«recognize, he may then proceed against the debtor, take the 
debtor’s pfoperty in satisfaction of his claim against the creditor, 
and in the other jurisdiction the creditor could not then assert 
that the debtog still owed the debt to him. This proceeding is 
exactly the equivalent of garnishment. „As a practical matter, in 
e 
. e 
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wartime the sovereign could never proceed in court against an 
enemy creditor who was outside his jurisdiction; and so the 
sovereign could validly assert a claim only if the enemy creditor 
were within the jurisdiction. This requisite was satisfied in the 
federal confiscation of debts due Confederate creditors, in. the 
Civil War, for the United States never relinquished jurisdiction 
over the whole country. It was often not satisfied in the World 
War sequestrations, where debts due absent Germans and 
Austrians were paid to thé Alién Property Custodian; but as no 
confiscation was attempted, jurisdiction over the creditor was 
unnecessary. However, in spite of this necessity of the sovereign’s 
having a vald claim binding upon the creditor in other jurisdic- 
tions, in order to relieve the debtor from future liability, the 
American courts have paid little attention to the creditor, although 
they have insisted upon proper procedure against the debtor, 
This was a result to be expected -in the United States, where the 
same loose doctrine prevails as to garnishment of choses in action, 
Foreign sovereigns would be justified in such a case in saying 
that no valid discharge of the debt had been given, and that the 
attempted confiscation amounted only to a seizure of the debtor's 


property. 


This would have to be the only significance of an attempted 
confiscation of a debt by one who was not a sovereign but a mere 
insurgent; unless he bad legally proved his claim against the 
creditor so as to bring the case within the proper principles of 
garnishment. Seizure of the money might be justified as an act 
of warfare, where necessary for the prosecution of hostilities, ‘but 
could not amount to confiscation of the debt, since even if the 
creditor were in the neighbourhood the rebel leader is invested * 
with no sovereign powers, and would not have the jurisdiction of 
a sovereign over fhe creditor to establish a valid claim against 
him. If, indeed, the insurgents succeeded in overthrowing the 
established government, and were recognized by another state so 
that the recognition related back to the inception of insurgency, 
previous acts would be validated and regarded as acts of 
a sovereign; a confiscation of a debt by the insurrectionary power 
would be effective if the creditor were within the jurisdiction at 
the time of the seizure. If the rebellion failed, all acts of assumed 
sovereignty done in aid of it would be regarded as null, and the 
debtor would have no defence when sued in another jurisdiction, 
Failure to recognize the revolutionary government by another 
state, if the debtor is sued there, works the same result, Thus in 
a recent case a Texas court held the debtor liable to the creditor 
in Texas, although the leaders of the Calles-Obregon insurrection 
in Mexico had assumed to confiscate the debt, The Obregon. 

"party, though subsequently acquiring control of Mexico, bad not 
been recognized by the United States at tHe time of the decision, 
The court properly interpreted the confiscation as merely a seizure 
of the debtor's money, and not a proper proceeding in the nature 
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A’ PROTEST AGAINST THE THREATENED INCREASE 
. IN COURT FEES. 


(D. W. KATHALAY, B, A., LL. M., NAGPUR.) 


“ The law taxes, the more stringent they are, the less do they 
achieve their aim, for they are stringent not ın the interests 
of justice, but make the administration of justice difficult and 
in many cases impossible” —]JEREMY BENTHAM. 


Objectionable nature of ad valorem court fees—At the open- 
ing of the last session of the local Council, His Excellency 
the Governor of Central Provinces delivered a speech intended 
to pursuade the members to vote for the amendment in the 
Court Fees Act, by virtue of which more court fees could 
be levied, In these days, when every thing has become dear, 
one is tempted to argue that justice, like other commodities, 
must become also dear and should not -be available at the cost 
at which it could be in previous days, This: is not, however, 
a principle upon which the legislature should act. As stated by 
Bentham in the passage quoted above, the policy of levying a 
tax upon litigation, instead of being in the ends of justice, might 
sometimes bring justice to an end, It may be noticed that 
the principle of leyying the ad valorem court fees, which owes 
its origin to the inventive genius of the British Indian Govern- 
ment, does not find a place in the English Court Fees Act, under - 
which the highest court fee payable in a case is £5-5-0, that is, 
nearly equal to Rs, 80/-,.while the highest court fee payable in 
India is Rs, 3,000. And whenever the English system of dispens- 
ing justice can be availed of by the litigant in India, he is requir- 
ed to pay no court fees or a very small court fee. For example, 
a person filing bis appeal to the Privy Council is not required 
to pay any court fee at all, though the valuation of the claim 
may be one crore rupees, Similarly in suits instituted in the 
courts established by Royal Charter in British India on the origin- 
al side, which are considered to be the extensions of the Kings 
Bench Division in England, a fixed fee of Rs, 10/- is levied, 
irrespective of the valuation of the claim. The wording of 
the definition of a pauper given in the rules of the Supreme 
Court in England (Order 16 Rule 22), Which does not contain 
a clapse about the inability to pay the court fee similar to that 
found in Rule 1 Order 33 of the Civil Procedure Code, is due to 
tbe sate cause, z 
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2. Itis the duty of the State to dispense justice free of 
cost, whenever an application is made in that behalf by the sub- 
jects, and the costs of dispensing it should come from the general 
revenues of the State and not from a special tax which should 
increase in proportion to the value of the subject-matter in 
dispute or the straightened financial circumstances of the Govern- 
ment, Itis on this account that in criminal cases justice is 
done on an application to which an eight annas court fees stamp 
is affixed, whether the offence is under the Cattle Trespass Act, 
or a serious offence under the Indian Penal Code. Similarly i} 
criminal cases there is no difference in court fees, whether the 
criminal misappropriation complained of is ahout a ‘ew rupees 
or of a lakh of rupees, The judicial department is like the 
Police and the Military departments, for which the subjects should 
not be required to pay any special tax: And if special taxes 
are to be levied for special purposes, the general taxes such 
as land revenue or income-tax, and so many others should be 
abolished, In a properly constituted government, a Court Fees 
Act, demanding ad valorem court fees should have no place, The 
object of the government should be to repeal the provisions 
of the Court Fees Act levying ad valorem court fees. The 
framers of the Court. Fees Act were, consistently with their 
notions regarding the principle of levying court fees, unable to 
state the object of the Act, and hence it is that the Court Fees Act 
is probably the only Act which, as pointed out by MR. JUSTICE 
MAHMOOD, in Balkaran Rai v, Gobind Nath, [1890] 12 AN, 129 
(164) F.B., begins without any pre-amble and leaves it to anybody 
to decide what its objects were or to gather them from the enacting 
clauses, By trying to increase the court fees, which: are payable at 
present, the Government is going to push a wrong principle still 
further, It may be also noticed that the principle of levying 
court fees ad valorem or otherwise, was never recognised by the 
Hindu or the Mahomedan rulers, though they are now tempted by 
avarice to act upon it. Supposing for a moment that the State is 
entitled to levy a special tax on the litigants for defraying the 
expenses of judicial administration, it could never be justified in 
calling upon the litigants in civil cases to pay more court fees on 
account of a deficit in the cost of the general administration of the 
province, 

3. High cost of litigation.—At the present day, a party, who 
loses a case in the British court, loses according to the present 
scale of costs something approximating to three-fourths of the 
value of the property in dispute in addition to the property. To 
take up cases from Rs. 100 in value to Rs. 1,000 in value, 
which are numerically much more than the other cases, the costs 
in a case of the valuation of Rs, 100 would be as follows :— 


Rs, 22-8-0 Court fees in three courts at the rate of Rs, 7-8-0 
per Rs, 100 in each court. 


Rs, 15-0-0 , . Pleader’s fees for one party calculated at theerate 
of Rs. 5 per Rs, 10Q in each court, 
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Rs, 15-0-0 Pleader’s fees for the other party calculated at 
the same rate, 


Rs, 7-8-0 Translation fees. The translation fees some- 
times exceed the court fees paid in the case. 
But here it is calculated at the rate of the 
court fees paid, 
Rs, 60-0-0 
°, The above expenses can be reduced to a- fixed percentage but 
there are many others which cannot be s9 reduced, They are on 
account of eourt fees for the Vakalatnama which comes to Rs. 3 
(Rs. 2 in J. C}s court and Rs. 0-8-0 for each of the two lower 
courts), for each side and hence Rs, 6 in all for the party losing. 
Then there are costs incurred by both the sides on account of 
process fees, witnesses, stamps for applications .made from time 
to time, stamps to be affixed to exhibts, costs of obtaining certi- 
fied copies, and other miscellaneous costs, All these costs may 
be taken at the lowest to be 15 per cent. 


The total cost, therefore, comes to 75 per cent of the value of 
the subject-matter in dispute. And if experses of a review are 
added, then it goes to at least 90 per cent. Ifa suit is withdrawn 
after liberty to bring a fresh suit,a party loses more than the 
value of the subject-matter. It is on account of the extraordi- 
narily expensive nature of the litigation that a party who loses 
his case in the British Court is ruined for ever ; hence a saying in 
Hind: tothe effect that a person who succeeds in his case in the 
British court really loses, while one who loses the case is really 


dead ( wat Of mt, ere at ae). 


4. Difficulties putin by the Legislature in the way of povr 
persons seeking justice in a British Indian Court—The law, 
which in ancient societies helped the strong, now helps the rich. 
As MR, JUSTICE MAHMOOD pointed out in Paréati v. Bhola, [1889] 
12 All., 79 (92-95) F. B., both the Code of Civil Procedure and the 
Indian Limitation Act draw such a marked distinction between 
the rich and the poor when they are litigating with each other; 
the remedies of law even as administered in British India are 
available more to the rich than to the poor, For instance, what 
would be an ordinary first appeal to a person who can afford the 
court fees is no longer such an appeal in the case of a person, who 
isa pauper and cannot afford to pay the court fees, For his case 
then though absolutely similar falls not under section 540 of the 
old Code of Civil Procedure, corresponding to section 96 of the 
present code but under section 592 of the old code corresponding 
to Order 44 Rule 1 which disables the pauper appellant from 
questioning the lower courts decree upon grounds absolutely 
similar to those which the rich appellant, so long as he can afford 
to pay the court fees, can insist upon;*the pauper cannot take 
those grounds which he thinks fit, They must, be such as the 
judge, thinks reasonable, And it is the ordinary experience of a 


62 INCREASE IN COURT FEES 


lawyer that an er parte decision of a judge is sometimes considered 
by the judge himself to be wrong. It also happens that some. 
times appeals succeed not on strong grounds but on weak ones, 
While a young junior was arguing his appeal, the judge interrupt- 
ed and said: “Tell me your -strongest point in the case.” The 
junior immediately replied: “No, my Lord ; I have succeeded on 
my weakest points in this court.” The same marked distinction 
between the poor appellant and the rich appellant is observed in 
the Limitation Act. Article 156 of this Act provides go days for 
the persons who can‘afford to pay the court fees but únder Article 
170, only 39 days are allowed for an appeal by the pauper who 
cannot afford to pay the court fees; the pauper is thus granted 
exactly one-third of the time which the person, who can satisfy 
the demands of the State revenues, possesses, The case before 
MR. JUSTIcg MAHMOOD arose out of an appeal by the plaintiff who 
was a superseded wife of the defendant, who had taken another 
wife, She had a very good case under the Hindu law to require 
her husvand to provide her with separate maintenance according 
to his rank in life and her appeal sought the decision of that 
question, She was admittedly a pauper and could not afford to 
satisfy the requirements of what certainly cannot be called the 
requirements of justice, but the :equirements of the revenues of 
the State. That learned judge observed that the distinction drawn 
by the imperative mandates of the Legislature between rich 
litigants and poor litigants was almost an unreasonable distinction, 
that he failed, even after much anxious Consideration, to understand 
the policy upon which these statutory provisions had been made. 
Those distinctions should be removed as soon as possible. It was 
also pointed out in that case that the Court Fees Act was most 
anxious to collect money from those who sought to obtain justice, 
but there was not one word in that statute to enable the litigant, who 
was to be subject to those stringent rules, to re-obtain the sum of 
money which he, by dint of a wrongful user of the powers given 
to the taxing officer, did pay as Court-fee, say, for example, 
Rs, 3,000 instead of Rs. 10, as might be the case where difficulty 
might arise in determining whether a suit or an appeal dealt with a 
declaratory claim or a claim including reliefs of a consequential cha- 
racter, And though the Calcutta High Court allows refund of court 
fee paid in excess by inadvertence (see Haripar v, Ananda, [1912] 
. 40 Cal, 365), this is not because there is a provision in the Court 
Fees Act to that effect, but on the authority of a previous decision, 


5. Comparison of the facilities given to a pauper in England 
with those available to him in India—\t may be further noticed 
that the definition of a pauper in England is quite different 
from tbat of a person in India. According to Order 16 Rule 
22 of the Supreme Court in England any person may be ad- 
mitted to take or defend or be a party to any legal pro- 
ceeding in the High Gourt of Justice as a poor person on 
satisfying the court or a Judge that he has reasonable grounds for 
taking or defendiig or being a party to such proceedings and that 
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he is not worth 4 50 which means nearly Rs, 750 (excluding his 
wearing apparel, tools of trade and the subject-matter of the proceed- 
ing) or such larger sum, not exceeding £ 100 (nearly Rs, 1,500), as 
a Judge, personally, under special circumstances, may direct. The 
amount under the rules which were repealed in 1883 was £ 25 and 
before the repealed rules it had been £ 5. Thus in England 
facilities for a pour person to assert his legal rights in a court of 
law are increased from time to time, while in India the measure 
of pauparism is the sum required to pay the fee on the plaint—a 
measure not to be found in the rules of the Supreme Court 
in England If the plaintiff is found to have this sum at his 
disposal, he*is excluded from the benefit of pauperism. So long 
ago as 1859, the then Code of Civil Procedure defined a pauper 
as a person who was not possessed of sufficient means to enable 
him to pay the fee prescribed by law onthe plaint in such suit, 
This definition is still a part of the definition of a pauper under the 
present Code of Civil Procedure (Act V of 1908). It means that 
if the court fees to be paid ina case for the plaint is Rs, 5, and 
the plaintiff has got Rs, 5-4-0 with bhim, he cannot be regarded 
as pauper. The latter part of thë definition of a pauper runs as 
follows or where no such fee is prescribed, when he is not 
entitled to property worth one hundred rupees, other than his 
wearing apparel and the subject-mattter of the suit, This rule 
was added by section 401 of the Civil Procedure Code (Act XIV 
of 1882) and is retained in the present Civil Procedure Code 
(Act V of 1908). A Judge of the Bombay High Court observed 
that be had not been able to learn with certainty the origin of 
this provision and that the officers of the Bombay High Court 
were under the impression that the wording had been taken from 
a rule of practice on the original side of the Bombay High Court 
though no such rule in writing could be found (Dwarka Nath v, 
Madhav Rao, [1886] 10 Bom., 207 at 210). This part of the defini- 
tion is, however, practically superfluous as the Court Fees Act 
has prescribed court fees for every sort of suit. As regards the 
main part of the definition, the legislature did not care fora 
moment to consider how a person, possessing money sufficient only 
to pay the court fee, could conduct the litigation further, that is, 
pay court fees for Vakalatuama, Exhibits, issue of process, making 
applications from time to’time and also pay his pleader and give 
diet money to the witnesses and incur other miscellaneous ex- 
penses. As regards another departure ftom the law as it obtains 
in England, according to the rules of the Supreme Court, (Order 
16 Rule 29), the pauper is not liable for any court fee, but accord- 
ing to Order 33 Rule 8 of the Code of Civil Procedure in India a 
pauper is only exempted from paying court fees on the plaint, 
But he still remains liable for fees payable for service of process 
in respect of any petition, appointment of a pleader, or other 
proceeding connected with the suit. Aggin in England the rules 
of the Supreme Court (Order 16 Rule 29 proviso) contemplate 
the *existence of a fund, which may from time to time be ap. 
proved bv the Lord Chancellor for the payment of the pocket 
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expenses of the solicitor, The pauper in India receives np such 
monetary help. 


‘6, Necessity of reduction of court fees in some cases.—In 
some cases it is necessary to reduce the court fees payable in the 
suit, For example, the provisions of the Court Fees Act operate 
very harshly against debtors and persons suing for maintenance, 
In a suit on a bond ora mortgage the creditor may be able to 
pay the court fee either in the original or in the appellate courts, 
But the debtor against whom the decree is passed finds it difficule 
to appeal on account of the court fees required to ke paid. Ih 
all such cases the debtor should be allowed fo appeal on half 
the court fee which is taken from the creditor. In maintenance 
cases, the court fees are required to be paid on 120 times the 
amount which the plaintiff may demand for a month, In the 
ordinary case of a poor family, where the plaintiff may demand 
Rs. 10 per month, she will be required to pay Rs, 85 as court 
fees, which is assessed on Rs. 1,200. But if the same plaintiff 
were to bring a suit for restitution of conjugal rights, she will be 
required to pay a court fee of Rs. 30 only. In maintenance 
cases the valuation of the claim for the purposes of court fees 
should not be more than the amount claimed for a year. Some- 
times a person suing for maintenance is allowed to sue asa 
pauper and when a decree for arrears is passed, the court which 
passes the decree takes away a substantial portion of the amount 
decreed under Order 33 Rule 10 for recovering the court fees, 


As regards the tenancy lands, a suit for recovering them 
requires ad valorem court fees while in a-suit for recovery of the 
Malgusari village in which they are situate can be brought on a 
court fee calculated on five times the revenue. This anomaly 
has arisen on account of the fact thatthe rights of the tenant 
were not so much consolidated at the time of the passing of the 
Court Fees Act. The first Tenancy Act in Central Provinces 
(Act 1X of 1883) was passed 13 years after the Court Fees Act 
(VII of 1870) and no amendment was made in the latter to give 
the tenants the benefit of suing for the recovery .of the tenancy 
lands by paying a court fee calculated on five times the rent, It 
is necessary to make this amendment, But instead of doing 
this, the Government wants to charge wd valorem court fees in 
suits for the recovery of revenue-paying estates, This should. 
not be done, For the protection of the agriculturists the legis- 
lature.has followed a consistent policy ; by the Civil Procedure 
Code their houses and working implements and cattle have been 
exempted from attachment and sale; in Bombay Presidency they 
have got a Deccan Agriculturists Relief Act, aud all over India 
Land Alienation Acts have been passed, The revenue-paying 
estates pay annually revenue to Government which does nothing 
specially for them as distinguished from what is done by -the 
Government for all other people in the country. The privilege 
which they bave enjoyed for over half a century should nob be 


taken away. . N X 
. e 
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The prefatory note appended to the Criminal Statements 
of the High Court of Judicature at Allahabad for the year 
énding the 31st of December, 1921, over the signature of the 

egistrar ig more illuminating and less dreary than its pre- 
decessors, eFor thjs dreariness the High Court is in no way 
responsible, It is bound to follow the rules laid down by the 
Government of India regarding the compilation of such reports, 
For our part we should be glad to have a more interesting survey 
of the administration of criminal justice in these provinces for 
every year. The note before us is somewhat remarkable in many 
respects. As was to be expected, the non-co-operation movement 
has come in for condemnation for many things, Wherever 
there has been a rise of crime in any district, the non-co-operators 
bave been held to blame. For instance, in the Kumaun division, 
there was a serious outbreak of incendiarinism, and enormous 
damage was done to the reserved forest which, the Registrar 
rightly remarks, is one of the greatest assets of the province, 
and this outbreak js said to be largely due to the non-co-opera- 
tion propaganda, The non-co-operation movement was also 
responsible, to some extent, for the falling in of petty cases 
since some complainants by reason of it took their grievances 
not to the ordinary courts but to the non-co-operation courts, 
or to the so-called ‘national Panchaits’, One would have thought 
that this would bavé been a matter for congratulation but, 
obviously, opinions differ. Similarly contempts of the lawful 
authority of public servants were far more frequent than in 
the past, and according to the note, this was but a sign of 
the times, Where there was a noticeable increase in serious 
crimes like robbery and dacoity, it was attributed partially to 
the diminished respect for law and authority during the political 
unrest and to the general spirit of lawlessness which was the 
inevitable outcome of the non-co-operation movement, and 
the District Magistrate of Farrukhabad further adds as a con- 
tributory cause to the increase of this form of crime in his 
district, the return of many demobilised men who lacked employ- 
ment and occupation. Despite the prevailing unrest owing to 
the non-co-operation movement, it is satisfactory to note that 
there was pronounced decrease both in offences reported against 
the person and in offences reported against property. It may be 
that the sympathisers with the non-co-operation movement might 
very readily ascribe this decrease to the non-co-operation non- 
violent propaganda, There is no accoufftting for the perversity 
of hyman opinion, The District Magistrate of Bareilly has pro- 
pounded a somewhat curious theory for the increase and decrease 

s : 
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of crime in his own district, Last year, it appears, there was 
a formidable rise in offences reported against the person in 
Bareilly, and the District Magistrate then declared ‘that it was 
the result of good harvests which furnished a quarrelsome popu- 
lation with resources to fight out its fueds. This year there 
has been a decrease and the District Magistrate says that the 
district had experienced a bad Kharif and an indifferent Rabi 
and that the times were hard and there was little money to 
spare for litigation, Such is Rohilkhand, adds the Registrar, 
We respectfully desire to express our entire concurrence with the 
observations that too little use is made of section *203 of the 
Criminal Procedute Code. The enormous propertion df acquittals 
in cases tried before Magistrates shows that thousands of per- 
` sons are dragged before criminal courts without any rhyme or 
reason and false complaints are rife. The Registrar very justly 
says: “how Magistrates can so stultify themselves and their work 
as to neglect to the point of ignoring this important and valuable 
section of the Code, it seems hard to conceive. Certainly no 
officer in a difficult and onerous charge can afford to do so, 
otherwise he is of little use in the position he holds, Moreover 
it cannot be too urgently realised that a Magistrate so acting 
becomes a partner in inflicting undeserved trouble and annoyance 
upon many innocent people harassed by their enemies from 
motives of spite and ill will, He is allowing his court and its 
powers to be grossly misused”, Along with this reluctance to 
use section 203, Criminal Procedure Code, there is a still more 
pronounced reluctance to take advantage of the salutary provi- 
sions of section 250 of the Criminal Procedure Code in regard 
to ordering payment of compensation for making false and 
frivolous complaints, At Cawnpore, where only 5 per cent of 
cases were dismissed under section 203, very little use was 
made of this section. As the Registrar rightly points out, “a 
vicious circle is created for it is easy to perceive that a court 
which bas overburdened itself with many cases that it should 
never have admitted, shrinks from the additional expenditure 
of time and labour involved in pursuing them to their logical 
conclusions; and so the maker of frivolous or vexatious com- 
plaints, having suffered nothing, is encouraged to continue in 
his evil ways.” The District Magistrate of Bareilly here also 
puts forward one of bis ingenious explanations, He is of 
„opinion that the section is a tricky one the use of which is frequ- 
ently upset in appeal and, therefore, Magistrates fight shy of it, 
If that be so, the fault must either lie with the superior court 
or courts, or with the Magistrates for injudicious selection of 
delinquents and inability to establish the grounds for their 
conclusions, 

S, A. 1187 of 1920; Bhagwati v. Ram Jatan; Decided toth 
April, 1922, by RYVES, k— 

It is a highly interesting point which MR. JUSTICE RVVES 
decided in this case, The question was ;—-“Is a gift by a Hindu 

e 


æ. 


NOTES AND CUTTINGS 67 


widow of the whole of her estate in favour of her son-in-law to 
persuade him to marry her blind and crippled daughter valid?”, His 
‘Lordship answered the question in the affirmative, and, we think, 
tightly. The decision 1s certainly fair and in keeping with the 
spirit of the times though it may not be correct according to the 
strict letter of the law, That a Hindu widow has a right to make 
a gift in favour of her unmarried daughter can admit of no doubt-— 
Mitakshara, chap, II, sec. XI, paras, 4 and 5 and Sarkar’s Transla- 
tion of Vivmitrodaya, p. 222. The next question is what is the limit 
„and extent of the gift? In Cossi Nath Bysack v, Hurro Soon- 
-dery (1826) Clarkes Rules and Orders 91, Lord Gifford observed 
that it was absolutely impossible to define “ the extent and limit 
of her power of digposing it, because it must depend upon the 
circumstances of the disposition wherever such disposition shall 
be made and must be consistent with the law regulating such dis- 
position”, Speaking of the capacity of the father or the brother 
to make such matrimonial dispositions, their Lordships of the 
Maaras High Court used the expression ‘reasonable’ with reference 
to the ‘extent and limiv—Kudutamma v., Narasimhacharyalu, 
17 M. L. J., 528. The question is not free from difficulty, for in 
no previous case decided and reported so far was a gift made of 
the whole of the estate. Sir Ashutosh Mukerji, in the leading 
case of Khub Lal Sing v. Ajodhya Mussie, 43 Cal, 574, which was 
a case of an alienation by a Hindu widow for the benefit of the 
soul of her busband and which has for its foundation the well 
known case of the Collector of Masulipatam, 8 M. I. A,, p. 529, 
the principle of which has been followed ever since but perhaps 
-carried to its extreme limit in the case of our own High Court 
decided last year, Gobind Upadhya v, Lakhrani, 19 A. L. J. R., 499, 
recognised the capacity of the Hindu widow to alienate “a reason- 
able portion of the estate for purposes supposed to conduce 
tothe spiritual benefit of her husband, and also for religious and 
‘Meritorious purposes generally”, Sir Ashutosh also upheld a 
gift by a Hindu widow to her daughter on the occasion of her 
gauna of property worth Rs. 1,200 out of property worth Rs, 3,000 
in Churoman v, Gopi, I, L, Rọ, 37 Cal., p. 1. The tendency will thus 
appear to be to broaden the extent and enlarge the scope of such 
gifts and the decision of MR. JUSTICE RYVES 1s the logical culmi- 
nation of the authorifies bearing upon this point, But nevertheless, 
the Hindu law does not permit the alienation of the whole estate 
unless it operates as an acceleration and an acceleration it could 
not have been in this case, for a son-in-law is no heir at law, 
much less the next reversioner. But if it was thought—Rustam ` 
Singh v. Moti Singh, I. L. R, 18 All, 47q4—that a widow “in 
order to raise money to meet the expenses of the daughter’s marri- 
age, May Mortgage properties of her own which had come to her 
from her father”, why should not she gift away the whole of ber 
property valued at Rs, 500 to her prospective son-in-law to per- 
suade him to marry her daughter whose marriage was not only 
an obligation but one of peculiar difficulty by reason of her physi- 
‘cal deformities specially when the law allows the alienation of 
° @ 
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of the partnership assets and the plaintiff cannot be allowed to 
prove that upon the due taking of the accounts be would be 
entitled to that share, It might well be the case that one of 
the‘reasons why no ‘final: balancing of accounts’’took place. was. 
that A owed the partnership so much money and then it was 
anticipated that B would hereafter receive a particular item 
which would operate substantially to balance the claim. The 
cases of Marwajiv. Rustamji, 6 Bom. 628; Rivett-Carnac v. Gokul 
Das, 20 Bom, 15 and Sikkanadha v, Sokhanatha, 28 Mad., 344 
must now be taken to have been definitely overculed, 


MURPHY v. HorLY, [1922] 1 App. Ca., 369. 


The plaintiffs Were tenants of certain holdings situated near 
the sea-coast in Ireland, The defendant landlord erected a sea- 
wall for the protection of the holdings from the incursions of the 
sea and was under the terms of the lease bound to keep it under 
proper repair, He employed a local agent to look after the wall, 
In September, 1918, the sea-wall was damaged by high tides with 
_ the result that the plaintiffs holdings were flooded and separate 
actions which were tried together, were brought against the 
landlord to recover damages in respect of such floodings. The 
defendant urged that as no notice of any want of repair of the 
sea-wall had been given either to the landlord or to his agent, 
no liability to pay damages arose. The House of Lords held 
that the well-settled rule requiring a notice of want of repair 
by the tenant to the landlord in the case of an ordinary landlord’s 
repairing covenant for dwelling houses, warehouses and similar 
structures did not apply to the facts of the case. That rule is 
founded upon the assumption that the tenant is in occupation 
of the premises and the landlord is not, that the tenant, therefore, 
has means of knowledge peculiarly in bis possession while the 
landlord bas no right of access and no means of knowing the 
condition of the structure from time to time and perhaps that 
the repairs of dwelling houses, however frequently required, are 
still casual and occasional, Where the landlord himself retains 
possession and control over structures to which the repairing 
covenant relates, it is hard to see why the tenant should be bound 
to give notice of want of repair to the landlord, In the words 
of Bramwell, B, the reason of the rule is that a thing is in the 
knowledge of the plaintiff but cannot be in the knowledge of 
the defendant but the defendant can only guess and speculate 
about the matter and, therefore, notice is necessary. Here the 
defendant could ‘noc say that the want of repair could not be in 
his knowledge or that he could only guess or speculate about the 
matter, Where a party stipulates to do a certain thing in a 
certain specific event which may become known to him or with 
which he can make himself acquainted, he is not entitled to an 
notice unless he stipulates for it. It is apprehended that the 
same rulé would apply in India where indeed the lessor is en- 
titled as of right to enter upon the property and inspect the 
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condition thereof and give or leave notice of any defect in the 
condition of the demised premises, : 


r MANCHESTER LINER LIMITED v. REA LIMITED, [1922] 2 App, 
a, 74. 


This case, though based on the interpretation of section 14, 
sub-section I of the English Sale of Goods Act, 1893, would 
have been decided in the same way under the Indian Law of 
Contracts, The plaintiffs, who were ship-owners of Manchester, 
ordered 5 hundred tons South Wales coal for their steamship 
l' Manchester Importer”, The purpose and the object for which 
the coal was ordered was disclosed to the sellers,e The coal 
supplied was not suited for the requirements of the plaintiffs 
steamship with the result that it had to return to port and the 
plaintiffs suffered damage, They brought an action for damages 
against the sellers on the ground that there was an implied 
warranty of quality that the coal would be suitable for the purpose 
for which it had been ordered, For the defendants it was urged 
that. having regard to the circumstances then prevailing and 


the restricted supply of coal then obtainable at Manchester, it - 


could not be suggested that the buyer had made known to the 
sellers the particular purpose for which the goods were required 
so as to show that he relied on the seller’s skill and judgment 
and that, therefore, the sellers were not liable within the mean- 
ing of section 14 of the Sale of Goods Act. The House of 
Lords held approving the case of Jones v. Just iL. R, 3 Q. B., 197) 
that, if the goods were ordered for special purpose and that 
purpose was disclosed to the vendors so that in accepting the 
contract he undertook to supply goods which were suitable for 
the object required, such a contract was sufficient to establish 
that the buyer had shown that be relied on the sellers skill and 
judgment. Section 114° of the Indian Contract Act is subs- 
tantially to the same effect though the words “so as to show 
that he realised on the sellers skill and judgment” found in 
section 14 of the English Sale of Goods Act do not occur in 
section 114 of the Indian Act. Their absence, however, àd es not 
make any substantial difference between the English and the 
Indian Law. It appears that section 114 embodies the rule 
well established at common law enunciated in the case of Jones 
v. Just and in the decision in that case much emphasis was not 
placed on any assumed reliance placed by the buyer on the 
seller’s skill and judgment. The mere disclosure of the purpose 
for which the goods are orderéd is sufficient to throw the burden 
upon the sellers to take care that the goods supplied, e sufficient 
for the purpose for which they are required. Compare Bombay, 
Burma Trading Corporation v. Aga Mahomed, 8 A, -a J. Rọ 1208, 
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- NOTES AND CUTTINGS. 





SIR GEORGE KNOX served on the Bench of the Allahabad 
High Court for a period of over 30 years. There have been very 
few Judges who have bad the good fortune of occupying that 
exalted position for a sucha long time, A legal contemporary 
tells us that Sir James Gowan served on the Canadian Bench for 
40 years, from 1843 to 1883; Lord Mansfield was the Lord 
Chief Justice of England from 1756 to 1788 ; Rr. Hon’ble Federick 
Shaw was the Recorder of City of Dublin from 1828 to 1876; Sir 
Hedges Erye Chalterton was the Vice-Chancellor of Ireland from 
1867 to 1904 and the Hon’ble Christopher Palles was Lord 
Chief Baron of Ireland from 1874 to 1917. In India the previous 
approach to Sir George’s record was that of Sir T, Prinsep, Our 
High Court can boast of possessiog another Judge who has nearly 
completed his 30 years, Í 
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COURT FEES ACT, 1870 and The Surrs VALUATION ACT, 
1887, with exhaustive commentaries; by P. RAMANATHA IYER, B, 
i, ot Grade Pleader, Trichinopoly,—Madras Law Journal 

ice, Mylapore, Pt. 443 ; XV. 

However undesirable the taxation.of justice may be, the fact 
remains that it is taxed and that, in the current year, that taxation 
has been cuhanced. The revision of the Court Fees Act has 
necessitated the revision of the annotated editions, Mr, Iyer 
has just brought out his edition of the Court "Fees and Suits 
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Valuation Acts bringing the case law upto September 1922, The 
books contain as appendices several Local Acis dealing with 
the subject. The book is neatly got up. 
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HENDERSON on the Law of SUCCESSION—Fourth Edition by 
Alexander Kinney--Thacker Spink and Co., Calcutta—Price 
Rs, 32. Pages 1—XLV and 1 to 685, Royal 8vo, 

The -new and the fourth edition of this well-known work hag 
been published more than 12 years after the 3rd edition which 
was reviewed, in these pages, in January, 1910.° The book and its 

„author are so well-known that they do not require any in- 
troduction to the legal public, If one might venture to pick out 
two characteristics of the book, they would be its excellent 
arrangement and its clearness, Since the last edition there have 
been amendments in the law and a great number of cases have 
been decided by the Courts in India, and, we are told, that 800 
Indian and English cases have been added to this edition which 
will be welcomed by the busy practitioner. Itis, however, unfor- 
tunate that the learned author has confined himself to official re- 
ports with the exception of the Calcutta Weekly Notes, . The 
value of the decision of a High Court is not reduced because the 
official reporter does not give it due publicity, ` 

The get-up of the work is as excellent as its arrangement and, 

having regard to the labour, the price is not high, > 


© 


The Law and Practice of Insolvency and Bankruptcy,—K, J. 
Rustomji, Bar-at-law, Lahore—Empire Lord Publishing Society, 
Pp. 1 —XXXIV and 1 to 317, 

Mr. Rustomji is tod well-known to our readers to require any 
introduction. His work on Limitation, which has undergone 
many editions, has made him famous, Mr. Rustomji has written 
commentaries on other enactments, and the present one is the 
latest, It is a commentary on the Provincial Ingolve 
1920, in which the rulings, both English. and -Indian, have been 
brought upto September, 1920. In table of cases only references 
have been given without names, We have no doubt that the 
book will be’found useful.by the profession. The printing might 
have been better. , te 
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TRANSLATION AND PRINTING IN FIRST APPEALS. 
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In the article published in the Allahabad Law Journal of the 
toth June,r921, I noticed one important change effected by the 
recent amendment of the rules of the Court with regard to trans- 
lation and pfinting in first appeals, In the present article I 
propose to notice other changes entailing other hardships on the 
litigants and in the end resulting fn dismissal of good many 

_ appeals, 


Under the old rules, three books used to be prepared for being 
utilised at the time of hearing. 


(1) Court’s paper book containing grounds of appeal, grounds 
of objection by respondent of any plaint, written statement, judge- 
ment and decree appealed from, 


(2) Appellants’ book containing papers translated and prin- 
ted on his application. 


(3) Respondents’ book containing papers translated and 
printed on his application. 


Twenty copies of each set used to be prepared ; the first set 
at the expense of the Court'and the other two, at the expense 
of ‘the respective parties, Parties could get Court’s paper book 
on payment of price fixed by the Registrar and each others book ` 
free of charge, In appeals valued below Rs, 10,000 translation 
and printing was optional with the parties and no penalty was 
provided for default. In appeals of ten thousand rupees valuation 
or over, litigants failing to-get their papers translated or printed 
were not entitled to refer to them at the hearing except with the 
special leave of the court, j 
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Under the new rules, these seperate sets have been done away 
with and one paper book containing materials of all the three 
has been subsituted. It is prepared at the expense of the appel- 
lant with this exception that the respondent has also a right to 

‘get papers of his choice translated and printed at his own cost. 
But in case he fails to do so, the paper book fs prepared in accor- 
dance with appellants application. In appeals valued at Rs, 10,000 
or upwards, number of copies is seventy instead of twenty of 
which fifty are set apart for use by the Privy Council in the event ° 
of an appeal being filed to His Majesty in Coungil, It és further 
provided that if no application for translation or printing be 
made by the appellant within the prescribed time or the extended 
time or if default be made by him in depositing the necessary 
amount, the Registrar shall cause the appeal to be set down for 
hearing at an early date and the court may, unless satisfied that 

on there was reasonable ground for the default, direct the appeal to 

‘be dismissed for want of prosecution, 


Let us now see what is the net result of these changes, 
To begin with, the cost of preparation of the court’s paper- 
book has been thrown upon the appellant and no part of the 
record is now translated and printed at the expense of the court. 
It is no doubt true that parties used to purchase paper books and 
pay considerable sums as price, but they were not bound todo so * 
and in any case the price paid by them was never equal to the 
actual cost incurred in the preparation, It is said the court 
always bore at least one-third of the cost and the price of the 
paper books used to be fixed in accordance with this principle. 
1 do not know how far this is correct but one thing is clear, By 
the present change a sort of extra court-fee has been levied upon i. 
first appeals, Whether the High Court in this iudirect way has 
power to impose this additional fee is not free from doubt, The 
main things however with which’ we are now concerned are 
firstly, why the privilege enjoyed by the suitors of getting Court 
papers at cheap cost since the very establishment of the High 
Court has been withdrawn from them for uo reason or rhyme; 
secondly, the cost of translation and printing incurred by the 
appellant has enormously increased. It is usually double and 
sometimes trible of what it used to be, especially when the valua- 
tion of appeal happens to be Rs. 10,000—or upwards, This 
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extra burden falls heavily upon an already exhausted litigant. 
Fifty ad&itional copies which are printed for Privy Council use 
will prove in more than 50 or 60 per cent of cases mere waste 
paper, It is well known that besides valuation tbere are other 
conditions to be fulfilled before an appeal can go for hearing to 
the Privy Council. Even after grant of certificate good many 
appeals are dismissed for want of security and other causes. 
\ Actual number of appeals heard and decided by the Privy Council 
li. comparatively small and it is, to say the least, unreasonable 
for the sakesof fewgcases to impose extra charge on a large 
number of suitors, 


Another and perhaps’ the most important change that has 
been effected is that the matter of translating and printing 
under the old rules was entirely at the option of the parties and 
the only penalty provided was that if any party did not apply 
within-the prescribed time, it had to bear the expense irrespective 
of the result of the appeal, In case no party, got its papers 
translated and printed, the appeal was heard after preparation 
of the Court’s paper-book and the parties were entitled to present 
their cases and refer to original documents upon the record. 
Even in appeals of more than Rs, 10,000 valuation the same 
thing could be done though by the special leave of the court which 
vas seldom ifever refused. But under the new tules failure 
either to apply for translation and printing or to pay the costs of 
the same entails dismissal of the appeal for want of prosecution, 


Now the question is how far this short and summary way of 

| disposing of first appeals is justifiable. No matter, a litigant 
might have paid the maximum amount of Rs 3,000 as court-fee 

' bu. if he fails to apply for translation and printing or even fails 
to pay the amount of the copy estimate within a period of two 
weeks from the date of its issue, his appeal is snapped in the bud 

| and never reaches the stage of actual hearing, The real point 
| deserving serious consideration in this connection is whether it is 
the duty of a litigant to put before a court his casein a language 
not his own or itis the duty of the state to supply its judges with 

papers in a language known to them. Up to this time the implied 

idea seems to have been that it was the duty of the state and.it is 

“on this assumption that we can explain the long standing prac- 
tice in the High Court of preparing courts’ paper book at its own 
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expense. In District Courts the same practice'has been in vogue 
and for the use.of Judges unacquainted with the vernacular of the 

province, English ‘translation of pleadings and other necessary 

papers is done in the English Office. 


_ According to best juristic principles, it is the the duty of the 
state to dispense justice free between man and man, It ison this 
principle that no court-fee is charged on Privy Council appeals. 
Criminal Justice is distributed free, Even prosecution witnessés:;' 
are paid diet-money from public’ treasury, In suits “instituted Gtk. 
the original-side of the High Court, whatefer the. valuation, a 
fixed fee of Rs, 10 is only charged. It is bad enough to levy | 
advalorem court-fee but to maka, civil remedy more and more 


~ 


expensive is still worse, 
It is a sort of stigma upon British administration of Justice in- | 
India that it is sold and the present changes, I am afraid, will ga 

a great way in strengthening the common cessurg, a 


A litigant has to pay large sums.in the shape of court- fans 
stamps, process fees and variousother fees, To taxhim further | 
and to indirectly penalize him seems unfair. : "i 
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